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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



DEWEY MIN. œ. V. MILLER et al. 
(Carcuit Court, S. D. California. June 12, 1899.) 

1. JURISDICTIOK OF FEDEBAL CODRTS — FEDERAL QUESTION — AVBRMENTS OF 

Bill. 

When the jurisdiction of a fédéral court is invoked on the ground that 
the suit arlses under the laws of the United States, such facts must be 
alleged In the bUl as to make it afflrmatlvely appear to the court that the 
proper détermination of the suit really and substantlally Involves a dispute 
or eontroversy as to the effect or construction of such laws.i 
8. Samb— Suit to Détermine Rights m Mining Claims. 

A suit in equlty to détermine confllcting claims under mlning locations 
on public lands is not wlthin the jurisdiction of a fédéral court, as Involv- 
ing the construction or effect of the minlng laws of the United States, 
■where, so far as appears from the averments of the blU, the only eontro- 
versy between the parties may be over questions of fâct. 

Dn Demurrer to Bill. 

Anderson & Anderson, for complainant. 

O. G. Wright, Wm. H. H. Hart, L. L. Oory, J. A. Hannak, and 
Bicknell, Gibson & Trask, for défendants. 

ROSS, Circuit Judge. The application of a few well-settled prin- 
ciples of law to the Mil in this case will readily détermine the ques- 
tion of Jurisdiction raised by the demurrer flled thereto. That the 
bill in a suit in equity brought in a circuit court of the United Statea 
must afflrmatively show the jurisdiction of the court over the case is 
thoroughly well settled. This must be done by such a clear state- 
ment of the facts that the court can see that it has jurisdiction. It 
is not enough, nor, indeed, proper, for the complainant to allège 
such jurisdiction as a légal conclusion; but such facts must be stat- 
ed as will enable the court to draw the légal conclusions, and de- 

lAs to averments necessary to show the existence of a fédéral question, see 
section 3 of note to Bailey v. Mosher, 11 C. 0. A. 309, and subdivision II. of 
note to Montana Ore-Purchasing Oo. v. Boston & M. Consol. Copper & Sllver 
Min. Co., 35 C. 0. A. 7. 
96 F.— 1 
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termine the question of jurisdiction in the affirmative. In tlie prés- 
ent case tàe jurisdiction of the court is sought to be maintained 
upon the ground that the (kimpiainant's: cause of action arises "un- 
der the laws of the United States." tn such cases it must be made 
to appear that the proper détermination ,çf the suit really and sub- 
stantially involves a dispute ot' contre versy as to the efifect or con- 
struction of some law of the United States. Water Co. v. Keyes, 
96 U. S. 199; Starin v. City of New York, 115 U. S. 248, 6 Sup. Ct. 
28 j City of Shreveport v. Cole, 129 U. S. 36, 9 Sup. Ct. 210; City 
of;New;:Ç)rIeans v. Benjamin, 153 U; S. 411,;X4 Sup. Ct 905. "A 
case," said Chief, Justice MarshalJ in^Cohens v. Virginia, 6 Wheat. 
379, "may truly'be said to arisè ùndëi' the constitution or a law of 
the United States, whenever its correct décision dépends upon the 
construction of either," or when "the title or right set up by the 
party may be defeated by one construction of IJie constitution or 
law of the United States, or sustained by the opposite construction." 
Osbom V. Bank, 9 Wheat. 822. And the récent décisions are to 
the eflect that jurisdiction. must: be shftwn by the complainant's 
statement of his own case, and to no extent dépends upon the dé- 
fense thâ t the défendant may interpose. Montana Ore-Purchaâing 
Co. V. BçjSton & M. Consol. Copper ^. Silver Min, Oo., 93 Fed. 274; 
State of Tennessee v. Union & Planters' Bank, 152 U, S. 454, 14 
Sup. et. 654; Ghappell V. Waterworthy 155 U. S. 102, 15 Sup. Ct. 34; 
Postal Tel. Cable Go. t. State of Alabaiîia, 155 U. S. 482, 15 Sup. 
Ct. 192; Land 06. v. Brôwn,'l55 U. S. ^88, 15 Sup. Ct. 357; Eail- 
way Co. T. Skottsiwe, 162 tJ^.lS. i9fl,.,Ï6i,Sup., Ct. 869. It is clear, 
therefore, that unless the complainantin the présent case has sbown, 
by its statement ôf its own cause of action, that the détermination 
thereof necessarily in volves the construction Oi* efEect of some law 
of the United States, it faiis tô présent a fédéral question. 

Now, looking at the bUl, it is seen that the complainant al- 
lèges its ownership and possession of.^ certain 80-acre tract of land, 
situated within a certain mining district in î'resno county, Cal., 
upon which three several mining locations were made by the prede- 
cessors in interest and granfbrs of the complainant, after the dis- 
covery by thiem of petroleum thereoUjand at a time when the 
land was open tb suçh respective anid , successive locations. It is 
alleged that prior to the year 1890 the quarter section of land of 
wMçh the SO-acre tract forms part was survèyed and subdivided 
and marked in accordance with the laws pf the United States, and 
at that date was subject to exploration, entry, and purchase under 
its mining laws; that prior to May 2, 1890, a mining district called 
"Coalinga Mining District" was orgariizeîî and established in Presno 
county, Cal., pursuant to law, emtjraqing,! among other lands, 
the whole of the quarter section referred to, wMch district has ever 
since existed; that on January 1, 1893, the quarter section of land 
referred to continued subject to exploration, location, claim, and 
purchase under the mining laws, and that on that day certain named 
persone, to wit, W. H. H. Hart, C. M. Wells, J. E. Wilson, H. G. 
Cates, George L. Arnold, M. T. Allen, J. A. Anderson, and J. A. 
Anderson, Jr., each of whom was a citizen of the United States, 
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and of lawful âge, discovered valuable deposits of petroleum there- 
on, and associated themselves together for the purpose of locating, 
claiming, holding, and working, in good faith, the said quarter sec- 
tion as a placer mining claim, and did on that date, as an associa- 
tion of persons, distinctly mark the claim on the ground with mon- 
uments of stone, placing one on each , of the four corners, with 
stakes or monuments between the corners at points of prominence, 
and in such manner that the boundaries of the claim were distinctly 
marked on the ground, and could be readily traced both with réf- 
érence to the monuments erected by the locators, as well as by 
référence to the permanent monuments established by the govern- 
ment in its survey of the land; that upon the same day the lo- 
cators posted upon the tract so located a notice of location thereof, 
signed by them, which notice contained the date of location, a de- 
scription of the claim by référence to the monuments and by réf- 
érence to its légal government subdivision, and designated the claim 
as the "Arnold Placer Mining Claim," and on the same day duly 
recorded the notice in the mining records of Coalinga mining dis- 
trict; that the location was made in ail respects as required by the 
laws of the United States and of the state of California, and by 
the rules, regulatioris, and customs of the mining district in which 
the claim is situated; that on December 29, 1894, in accordance 
with the requirements of the act of congress of July 18, 1894, pro- 
viding for the suspension of assessment work on mining claims for 
the year 1894, the locators mentioned caused to be flled in the rec- 
ords of the Coalinga mining district a notice stating that they 
claimed the mining claim mentioned, and that they intended in good 
faith to hold and work it; that since the year 1894 the locators of 
that claim, and their succeseors in. interest, hâve continued to claim 
the quarter section mentioned, as a placer mining claim, but failed 
to perform sufficient labor thereon to constitute the annual labor 
required upon placer mining claims under the mining laws of the 
United States for the year 1895; that the said locators of the Ar- 
nold mining claim conveyed their interest therein to the complain- 
ant prior to the commencement of this suit; that on January 1, 
1896, the quarter section of land mentioned and described in the 
bill was public land of the United States, subject to exploration, 
location, purchase, and claim under the mining laws, and that on 
that date certain named persons, to wit, W. P. Fitzgerald, C. M. 
Wells, J. E. Wilson, H. G. Cates, George L. Arnold, M. T. Allen, 
J. A. Anderson, and J. A. Andersen, Jr., each of whom was a citi- 
zen of the United States and of lawful âge, discovered valuable de- 
posits of petroleum upon the said land, and on that day associated 
themselves together for the purpose of locating, claiming, holding, 
and working in common the said quarter section of land as a placer 
mining claim, and did on that day, as an association of persons, 
distinctly mark the claim on the ground with monuments of stone, 
one on each of the four corners of the location, with stakes or mon- 
uments between the corners, at points of prominence, and in such 
manner that the boundaries of the claim were digtinctly marked on 
the ground, and could be readily traced both with référence to the 
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monuments erectèd by the locators as well as by référence to the 
permanent monuments established by the govemment in its sur- 
rey of the land; that upon the same day the locators posted upon 
the land a notice of its location, signed by them, which notice con- 
tained the date of location, a description of the daim by référence 
tô the monuments and^ by référence to its légal government survey, 
and designated the claim as the "Mars Placer Mining Claim," and 
on tjie same day duly recorded the notice in the mining records of 
the district; that said location of January 1, 1896, was made in 
ail respects as required by the laws of the United States and of the 
State of Calif ornia, and by the rules, régulations, and customs of 
the mining district, and that on March 4, 1896, the notice of loca- 
tion Was duly recorded in the office of the recorder of Fresno county, 
in the Book of Mining Claims; that on January 1, 1896, the said 
locators entered into the peafeeable and exclusive possession and 
enjoyment ôf the lands so located, and thàt they and their grantees 
hâve ever since remained in its exclusive possession, enjoyment, and 
use; that by virtue of the laws of the United States, and of the 
local régulations of the mining district formed pursuant thereto, 
and especially by virtue of the provisions of an act of congress ap- 
proved February 11, 1897 (29 Stat. 526), relaling to the location 
of petroleum lands as placers, said locators and their grantees 
held, and were entitled to hold, the absolute, exclusive, and sole 
occupancy and right of possession and enjoyment of the claim f rom 
January 1^ 1896, down to and including the 31st day of December, 
1898, and forever thereafter, upon complying with the laws of the 
United States; that from January 1, 1896, to December 31, 1898, 
inclusive, the quarter section of land mentioned and described in 
the bill was reserved from entry, location, or claim by any adverse 
persôn or persons, and during that period to the présent time has 
been possessed and claimed by the said locators and their grantees; 
that after the said location of January 1, 1896, a décision was made 
by thè then secretary of the interiorj by which it was determined 
that lands containing deposits of petroleum were not minerai in their 
character, within the meaning of the acts of congress relating to 
location of minerai lands, and were not subject to location as min- 
erai lands, and that by the act of «ongress approved February 11, 
1897, petroleum lands were declared to be subject to entry and lo- 
cation under the minerai laws of the United States relating to plac- 
er claims, and that it was thereby further enacted "that lands con- 
taining such petroleum, or other minerai oil, which hâve heretofore 
been flled upon, or" claimed, or improved, as minerai, but not yet 
patented, may be held and patented under the provisions of tiiis 
act, the same as if such filing, claim, or improvement were subsé- 
quent to the date of passage hereof" (29 Stat. 526); that by rea- 
son of said décision of the secretary of the interior, and of the act 
of congress of February 11, 1897, it appeared to the association of 
locators mentioned to be uncertain whether or not it was necessary 
to relocate the said mining ground after the passage of the act of 
February 11, 1897, in order to perfect their prior location, and that 
the said association^ without any intention of abandoning the said 
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mining location or any rights thereunder, did on the 26th. day of 
May, 1898, cause and procure W. F. Fitzgerald, C. M. Wells, J. E. 
Wilson, H. G. Gates, George L. Arnold, M. T. Allen, J. A. Andersen, 
and J. A. Andersen, Jr., each of whom was a citizen ef the United 
States, and ef lawful âge, in behalf of the association to enter upon 
and relocate the nerth half of the said quarter section, and that 
they, discovering thereon petroleum, did, pursuant to such agree- 
ment, lecate the said north half of the quarter section describedj 
as a placer mining daim, under the name of "Manila Mining Claim," 
and did on that day mark eut the boundaries of the claim distinctly 
en the ground by erecting monuments and stakes at the four corners 
ef the location, and monuments at short intervais on the side Unes 
between the corner monuments, at prominent points, and so that the 
boundaries could be readily traced on the ground, and posted there- 
on a notice of location which set forth the names ef the locators, 
the date of the discevery, the name of the claim, and its description, 
by référence to the monuments and also to its légal subdivision, 
which notice was en the 28th day of May, 1898, recorded in the ofûce 
of the county recerder of the county in which the claim is situated ; 
that within 60 days after such discevery the complainant or its pred- 
ecessors took possession ef the claim, and caused labor to be per- 
formed thereen, and dug a tunnel to a depth of about 26 feet for 
the purpese ef developing and bringing to the surface the cil there- 
in, expending in the work a sum in excess of |50, and thereafter 
the complainant caused to be filed with the county recorder of the 
county in which the claim is situated an affidavit shewing such 
performance of work upon the claim, and the value on account there- 
of, and that the locators of the Manila mining claim and their suc- 
cessor, the complainant herein, hâve at ail times fully complied with 
the laws ef the United States and with the law of the state, and 
local régulations net in conflict therewith, in locating and possess- 
ing the said Manila mining claim; that the discoverers and locators 
of said Mars mining claim, located on January 1, 1896, and the said 
locators of the said Manila mining claim, located on May 26, 1898, 
did before the commencement of the présent action convey ail their 
right, title, and interest therein to the complainant, and that since 
the conveyance thereef the complainant has continued in the pos- 
session of the ground, up to the time of the commencement of this 
suit; that at no time since January 1, 1893, except on January 1, 
1896, wlien the said l^nd was located by the complainant's prede- 
cessers, has the said quarter section been open or subject to explo- 
ration, location, or claim by any person or persons ether than the 
complainant and its predecessors in interest. 

The bill then allèges that, notwithstanding the discevery, loca- 
tion, claim, occupancy, develepment, and work of the complainant 
and its predecessors in interest, and well knowing the facts in réf- 
érence thereto, the défendants and their grantors during the years 
1897 and 1898 unlawfuUy and illegally caused notices to be posted 
upon the north half of the quarter section mentiened, and to be 
recorded in the mining records of the Cealinga mining district, or 
in the county recorder's offlce of Fresno county. Cal., claiming to 
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locate said north one-half of the said guarter section, or portions 
thetfeof, as "placer mining ground, whilë the said land was not open 
td ekploration, entry, or claim undér or pursiiiànt to the said pre- 
tended location, but was under the "exclusive control and in the 
peaceable possession of the complainant and its predecessors in in- 
teresty and that each of the defendàJits daims that he has the right 
to locate and hold thè said land, or some part thereof; that none 
of the défendants have completed any locatiott of any'of the said 
land, and hâve not complied With the laws of the United States or 
of the State of California, or with the local régulations in référence 
thereto, in any respect, and hâve not performed work or labor there- 
on, or made any proof' thereof, as required by suçh laws and régula- 
tions; that said pretended location notices reéorded by the défend- 
ants constittite clouds upon the title of the coinplainaht to the prein- 
ises in question, and that said pretended claims prevent and inter- 
fère with the full enjoyment and use by the complainant thereof; 
thàt thè défendants threaten and intènd to; and, unless restrained 
by this court, will, go upon tbe said premise^ and interfère with the 
peaceful enjoyment thereof by the complainant, and will bore wells 
and extract and take away minerai oil therefr'ôm, to the irréparable 
injuiy of the complainant; that the Mil is brought to prevent a mul- 
tiplicity of suits; that défendants hâve madé and still make repeat- 
ed and successive claims to thè said premisék, or portions thereof, 
by posting repeated and' successive noticeis of locations, of the char- 
acter and in the manne* âbove mentioned, sometimes upon one 
part of the said premises and sometimes Upon another; that some- 
times some ôf the défendants, and sometimes others, post such 
pretended notices covering and claiming parts of said north half of 
thé said quaf ter section of land, and other défendants post pretend- 
ed notices claiming parts or other portions theredf, so that full and 
complète relief can only fee graûted to the complainant in this suit; 
that the amount in cbntrotersy exceeds in value the sum of |5,000, 
exclusive of interest and cbsts; and that the value of the petroleum 
in the said lànd claimed by the défendants exceeds in value the sum 
of $5,000. -'■ ■ ' 

The foregoiag is a full synopsis of the allégations of the bill. In 
ail this therfe is nothing whateyer to show that the proper déter- 
mination of the suit will necessarily involve the construction or effect 
of any law 6f the United States. Indeed, there is in ail this nothing 
whatever to show that there is any dispute between the complain- 
ant and the défendants in respect to the construction or effect of 
any law of thé United States. It may very well bé that the sole 
défense that the défendants may interpose to the suit of the com- 
plainant may consist of a déniai that there was ever any discovery 
upon the disptited premiséB of petroleum by any of the predecessors 
in interest and grantors of thé cotnplainant, or that the land in ques- 
tion in fact contains àny pétroleiim, or that either of the locations 
under which thé Complainant claims was ever properly marked upon 
the ground or postéd or ïecOrdfed so as to constitute a valid mining 
location. However this may be, and whatever the défense may be, 
it is, I think, very clear that the bill falls far short of showing that 
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the ppoper détermination of the suit will necessarily involve the 
construction or effect of any law of tlie United States, or that there 
is in fact any dispute between the respective parties in respect to 
the construction or effect of any such law. For this reason I atn of 
the opinion that the bill fails to show jurisdiction in this court over 
the cause of. action, and accordingly an order will be entered sus- 
taining the demurrer, with leave to the complainant to amend within 
the usual time, if it shall be so advised. 



CATES et al. v. PRODTJCEKS' & CONSUMEES' OIL CO. et aL 
(Circuit Court, S. D. Oalifomla. June 12, 1899.) 

JUBISDICTION OP FbDBRAL COUBT — FKDEKAIi QUESTION — BUIT TO SkT AbIDB 

Patent to Mining Ci,aim. 

A bjll alleging that a patent for a mlnlng claim was prôcured by défend- 
ant from the land department by fraud, and without a compliance wlth the 
statute as to notice or proof s, and that it was issued without authorlty of 
laWj and asliing that défendant be decreed to hold such patent in trust for 
complainants, as the légal owners of the claim, states a cause of action 
necessarily involving the construction or effect of laws of the United States, 
of which a fédéral court bas jurisdiction. i 

On Demurrer and Exceptions to Bill. 

Joseph H. Call, for complainants. 

L. L. Cory, Bicknell, Cribson & Trask, M. E. Harris, and 0. 0. 
Wright, for défendants. 

ROSS, Circuit Judge. The case made by the bill in this suit is 
altogether diiïerent from that presented by the bill in the suit of 
Mining Co. v. Miller, 96 Fed. 1, the demurrer to which has just 
been sùstained. In the présent suit the bill allèges that the com 
plainants, eight in number, and each, according to the averments of 
the bill, a citizen of the United States, and of lawful âge, having dis- 
covered valuable deposits of petroleum oil upon a certain quarter 
section of land within the Cîoalinga mining district, in Fresno county, 
Cal., associated themselves for the purpose of locating, claiming, 
holding, and working in common the said quarter section of land as 
a placer mining claim, and accordingly did on January 1, 1893, dis- 
tinctly mark the said claim on the ground, with monuments of stone 
placed at each of the four corners of the location, with stakes and 
monuments between the corners at points of prominence, and in 
such manner that the boundaries thereof were distinctly marked on 
the ground, and that the said claim was thus located by them with 
référence to the monuments and stakes, as well as with référence to 
the permanent monuments that had been established by the govern- 
ment in its previous survey of the land; that at the same time the 
complainants, as such locators, posted upon the claim a notice of 

lAs to averments necessary to show the existence of a fédéral qaestton, see 
section 3 of note to Bailey v. Mosher, 11 C. O. A. 309, and subdivision II. of 
note to Montana Ore-Purchafilns Co. t. Boston & M. Consol. Copper & SUva 
Min. Co., 85 C. 0. A. 7. 
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its, location,: sigaed by them, and which contained the date of loca- 
tion, a description of the claim by référence to the monuments and 
by référence to its government subdivision, and designated it the 
"Anderson Placer Mining Claim," which notice was on the Ist day 
of January, 1893, duly flled and recorded in the ofice of the mining 
district in accordance with the rules and régulations thereof, and 
in. ail respects as required by the laws of the United States; that on 
December 29, 1894, in accordance with the requirements of the act 
of congress of July 18, 1894, providing for the suspension of assess- 
ment work upon mining claims for that year, the said locators 
caused a notice under oath to be flled and recorded in the office of 
the mining district, describing the said mining elaim, and stating 
that the locators claimed it, and intended in good faith to hold and 
work the said claim; that during the year 1895 the complainants, 
as such association, commenced to work upon and improve the claim, 
and, because there was no water thçreon for the necessary use of 
engines and.machinery, they in that year caused a water pipe to be 
laid from an existing and adjacent source of water supply to, and 
to be constructed upon, their said claim, at an expense of more 
than $100, for the purpose of working the claim by the construction 
of oil wells, the construction of which pipe line was necessary for 
its working and development; that such work and labor thereon 
exceeded in cost the sum of $100, and that due proof thereof was made 
under oath, and recorded in the office of the çounty recorder of the 
county in which the land is situated, in accordance with the laws 
of the United States and of the state of Oalifornia; that thereafter, 
and while the complainants were in the exclusive and peaceable pos- 
session and ownership of the said mining claim, to wit, in July, 
1895, Frank Barrett, I. L. McLean, Hart H. Barrett, K. W. Brown, 
J. J. Bright, J. A. McClurg, Sr., Julia Barrett, and A. Barieau, 
acting for and in behalf of the said Frank Barrett and J. A. McClurg, 
and not otherwise, well knowing the right of the complainants in 
the premises, unlawfuUy and with force and violence entered upon 
the said mining claim, and, well knowing that the same was not 
open to exploration, location, or claim as mining ground, did post 
a pretended notice of location, claiming the same as the "Princess 
Petroleum Placer Mining Claim," and that neither the said loca- 
tors nor their assigna, nor any other person or persons, caused the 
said notice to be flled or recorded in the office of the mining dis- 
trict within which the land is situated, or as required by the rules 
and régulations thereof; that in January, 1896, and in pursuance of 
said pretended location of 1895, and not otherwise, and while claim- 
ing possession under the said illégal and violent entry as aforesaid, 
the défendants and their grantors did fraudulently and with force 
and violence break up, destroy, and carry away the pipe line con- 
structed by the complainants, and with threats of bodily injury 
and violence ever thereafter prevented the complainants from en- 
tering upon, working, or improving the said claim; that by the act 
of congress approved February llj' 1897 (29 Stat. 526), the United 
States reço^nlzed^ apprpvçd, and conÛrmpd the location, claim, and 
riglit bf the coinplainants to the said mining claim; that in the 
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year 1895 the said locators of the 1895 location conveyed ail of 
their interest in the claim to the défendant the Producers' & Con- 
sumera' OU Company; that on the 15th day of November, 1896, that 
Company executed a pretended lease of the premises to J. A. Chanslor 
and Henderson Hayward, by the terms of which lease the lessor 
undertook to authorize the lessees to construct and operate certain 
oil wells upon said land for a royalty of one-tenth of ail the oil 
produced therefrom; that on April 20, 1897, Chanslor and Haywàrd 
transferred ail their interest in the lease to the défendant Coalinga 
Oil Company; that the défendant Coalinga Oil Company claims some 
interest in the premises by virtue of that lease, or a renewal thereof, 
the nature of which is not known to the complainants ; that sincé 
the iirst of the year 1896, to the présent time, the défendants hâve 
continued to construct and to operate oil wells upon the said quar- 
ter section of land, and hâve extracted therefrom and sold during 
that period an amount of oil of the value of more than |10,000, and 
are still continuing to operate wells now constructed by them, and 
to construct other wells, and, unless enjoined by this court, will ex- 
tract from the land ail the petroleum and minerai oils therein, to 
the great and irréparable injury of the complainants; that on the 
lOth day of January, 1898, the défendant the Producers' & Consum- 
ers' Oil Company, and its offlcers and agents, combined and con- 
spired together, and with divers other persons to complainants un- 
known, to illegally and fraudulently procure from the United States 
a patent to the said quarter section of land, to be issued to the Pro- 
ducers' & Consumers' Oil Company, in violation of the rights of the 
complainants, such patent to be covertly obtained, without the com- 
plainants receiving any knowledge thereof, and without their having 
an opportunity to be heard before the United States land office or to 
contest the issuance of such patent; that the Producers' & Consum- 
ers' Oil Company and its co-conspirators, without complying with 
the laws of the United States, and without taking the necessary ju- 
risdictional steps therefor, did procure from the offlcers of the inte- 
rior department of the United States a patent for the land, in due 
form, to the Producers' & Consumers' Oil Company; that the com- 
plainants had no knowledge or information that the patent had been 
applied for, nor was any notice given of the application therefor, 
nor of any intention on the part of the Producers' & Consumers' 
Oil Company to make any such application, and that the complain- 
ants did not at any time hâve an opportunity to be heard in the 
United States land office or in the interior department upon the 
matter of issuing such patent, and had no opportunity to contest its 
issuance or make any adverse claim to the land; that had such no- 
tice been given, or had they had knowledge of such application 
or knowledge of the intention to apply for the patent, they would 
hâve contested the issuance of such patent, and flled an adverse 
claim therefor, and asserted their rights to the land; that thé de- 
fendants and their officers and agents, and the register and receiver 
of the United States land office at Visalia, and the officers of the 
jnterior department of the United States, well knew that the laws 
of the United States had not been complied with, and that necessary 
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preliminarj steps had not been taken to authorize the issuance of 
such a patent to tlie Producers' & Consumers' OU Company; that 
the défendants, well knowing that the complainants were the owners 
of the land in question, and entitled to a patent therefor, did fraudu- 
lently and iUegally, and without any authority or jurisdiction of 
the offlcers of the United States, procure from thè interior depart- 
ment the patent referred to; that no such application for a patent 
to the land as is required by the laws of the United States was ever 
made or flled in the United States land office by the Producers' & 
Consumers' Oil Company; that a pretended application therefor waa 
made under oath by that company on the lOth day of Januàry, 1898, 
and flled in the land office on the 29th day of January of the same 
year, a copy of which is annexed to the bill and made part thereof ; 
that sajd pretended application did not show, under oath or other- 
wise, a compliance with the provisions pf title 32, c. 6, of the Revised 
Sta,tutes of the United States; that said pretended application did 
not show that previous to, the filing thërèof the applicant had posted 
upon the ground applie^ for a notice of such application, and did not 
show that previous to the flling thereof the applicant had filed an 
affldavit of two persons that such notice had been duly posted, and 
did not show that previous to or at the time of the filing thereof the 
applicant had filed a cçpy of such notice so posted in the land office; 
that said, preiended application did not show a compliance with the 
"ules and régulations of the mining. district in vs'hich the land is 
situated, in this: that by the rules and régulations of the district 
it was required that notices bf mining locations should be flled and 
recordedJutlie district,, and that said pretended application did not 
show that any notice of location of said mining clàim was flled or 
recorded|.in the Coalinga mining district, but, on the contrary, falsely 
stated tbat the said, Ifind was sitiiated within the San Joaquin min- 
ing district, r^he^e£^s, in trutb and in fact, there was no such mining 
district in existence; thiit|;l3i,e Producers' & Consumers' Oil Company 
did not, prior tojnakingits application; for a patent, post a notice 
thereof in a Çjçnspicuous place on thelatd embraced in its claim, 
and did not ^liow by sucih.jjiotice that ,an application wotild be made 
for such a patent or for apy patent/ Tant, on the coûtraty, did post 
on the lai)4. on January 21, 1898, a pr^tignded notice, falsëly stating 
that the application had in e;ffect been ma^e for such patent, whereas, 
in truth andin factj.an application had not then been inade or flled 
in the land office;, tbat -^ai4, Producers' & Consumers' OU Company 
did not, priôr to or at ï^ë tiiîiç of n^aKing its said ,^plication, filé 
in: the land office a copy of thè notice posted by it on the land; that 
the register pf the land Jifflce, prior to piiblishing notice of the flling 
of the application, did not designate a newspaper as published near- 
est to the said mining claini, in which newspaper such notice of ap- 
plication should be publisiied; that prior tô issuing tïie patent the 
register of thejïand office did not publiât a notice' of the application 
for the patent for a period of 60 dàys, during ivMcîi'period of 60 
days an adverse claim to ihe land might;bç flled with the register 
and receiver of the land office, but on, the contrary there was pub- 
lished in the Jjemoore Leader, a newspaper published at the town of 
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Lemoore, Cal., a pretended notice, dated January 27, 1898, stating 
liierdn that "any and ail persons claiming adversely the mining 
ground or pr émises,, or any portion thereof, so described and applied 
for, are hereby notified tiat unless their adverse daims are duly 
fi:l.ed, açcording to law and the régulations thereunder, within sixty 
days from the date hereof, with the register of the TJnited States 
land office at Visalia, in the state oî California, they woiild be barred 
by virtue of the proTisions of said statute"; that, from the date of 
said notice to the expiration of 60 days therefrom (flxed in said no- 
tice within which adverse claims must be flled), the said notice was 
not pnblished in any newspaper for a period of 60 days, nor for any 
longer pçriod than 57 days; that said pretended notice of said reg- 
ister, so published, falsely described the mining claim as being sitn- 
ated within the San Joaquin mining district, whereas, in truth and 
in fact, the elaim was not so situated, but was in fact situated within 
the Coaliuga mining district; that said pretended notice of said 
register, so published, stated that the patent applied for by the Pro- 
ducers' & Consumers' Oil Company was "known and described in the 
loeatiQç notice thereof posted on said claim January 21, 1898, as the 
'Prlncess Petroleum Placer Mining Claim,' lying and being situated 
in the San Joaquin mining district"; that there never was a loca- 
tion notice of said mining claim posted thereon on January 21, 1898,, 
or during the year 1898, at ail, nor was any application for a patent 
<)f any such claim ever made or flled by the Producers' & Consumers' 
Oil Company, but, on the contrary, said pretended application flled 
in the said land office was for a patent of a mining claim stated in 
the application as follows: "That said claim was located on the 14th 
day of June, 1895, • * * location notice of which was duly re- 
corded in the office of the county recorder of said county of Fresno 
on July 16, 1895, in volume one of Mining Claims, at page 452;" 
that no other notice of application than the one published in the 
Lemoore Leader was ever made or published by the register of the 
land office at Visalia, and no other application for the said patent 
than that already mentioned was ever made by the Producers' & 
Consumers' Oil Company; that prior to the issuing of the patent to 
that Company the register of the land office at Visalia did not post a 
notice of such application in his office for a period of 60 days, or 
for any other time; thaï neither the register nor the receiver of 
the land office, nor the commissioner of the gênerai land office, nor 
the secretary of the interior, had any authority or jurisdiction to 
award the said mining claim to the Producers' & Consumera' Oil 
Company, and had no authority or jurisdiction to issue a patent to 
that Company therefor; that the said Producers' & Consumers' Oil 
Company now holds in trust for the complainants the légal title to 
the land, which it ought in equity and justice to convey to the com- 
plainants, yet, well knowing the rights of the complainants in the 
premises, that company bas refused and still refuses so to do, al- 
though often thereto requested; that the value of the mining claim 
in question exceeds in amount the sum of $5,000. 

The prayer of the bill asks that the défendant the Producers' & 
Consumers' Oil Company be decreed to hold the title to the property 
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in trust for the complainants, and that it be required tp convey the 
samè to them; for a writ pf injunction enjoining the défendants 
from extracting or carrying away from the premises any petroleum 
or minerai oil; that an accpunting be had bétween the complainants 
and the défendants for the value of ail petroleum and minerai oil 
extracted from the land and sold by the défendants, and that they 
be required to pay to the complainants the value thereof; that a re- 
ceiver be appointed by thé court to take possession of the prox)erty, 
and to hold the proceeds thereof subject to the final decree of this 
court; and for such other and further relief as to the court may seem 
équitable, and for costs. 

Whether the patent thus alleged to hâve been issued by the offi- 
cers of the United States to the Producers' & Consumers' Oil Com- 
pany is valid or invalid, and, if valid, whether the title thereby con- 
veyed should be decreed to be held in trust for the complainants, 
and decreed to be conveyed to them, manifestly dépends, according 
to the averments of the bill, upon the proper application of the laws 
of the United States to the facts. The case made by the bill there- 
fore necessarily présents a fédéral question, of which this court has 
undoubted jurisdiction. The demurrer and exceptions to the bill are 
bverruled, with leave to the défendants to answer within 20 days. 



CALIFOENIA OIL & GAS 00. OF ARIZONA v. MILLER et aL 

(Circuit Court, S. D. California. July 10, 1899.) 

No. 854. 

1. JtjRisDicTiON DP Fedehal Courts— Fbdehal Question. 

Two thlngs are necessary to the existence of a fédéral question wtiich 
will confer jurisdiction on a circuit court of the United States: First, an 
actual dispute between the parties as to the meaning of some constitutlonal 
provision or law of the United States; and, second, materiality of the 
construction of such provision or law to a détermination of the cause; and 
It is now vrell settled that thèse matters must appear from the plalntlfC's 
statement of hls own claim In» the form required by good pleading.i 

2. Samb— Plbadinq— Suit to Quiet Titlk. 

Ijji a suit to quiet title, the complainant need not do more than to allège 
his own title, and that the défendant clalms adversely to him. The nature 
of the adverse claim, Its source, and the manner in whlch it origlnated, 
are Immaterial; and, If such matters are alleged, they must be dlsregarded, 
for the puipose of determining whether the bill discloses a fédéral question. 

3. Samb— Suit Involving Titlb to Minino Ci-aims. 

A blU to quiet title to a minlng claim, ellminatlng ail allégations relat- 
Ing to the claims and contentions of défendants, though complalnant's 
claim of title is based on the minlng laws' of the United States, does not 
show that the construction or efCect of such laws is in dispute, as it is 
open to défendants to allège any other groimd of défense, and the only 
çontroversy, after issue has been jolned, may be in regard to questions of 
fact. 

1 Jurisdiction of courts in cases Involvlng fédéral questions, see note to 
Bailey v. Mosher, 110. O. A. 308, and note to Montana Ore-Purchaslng Co. v. 
Boston & M. Consol. Copper & Sllver Min. Co., 35 G. 0. A. 7. 
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4 Bquity— Suit to Quiet Title— Possession of Dépendant. 

A bill to quiet title in complainant to an oil claim under the placer min- 
ing laws, whicL allèges that défendants hâve entered upon the ground, 
and hâve extracted and removed oil therefrom, and are engagea in sinking 
a well thereon, and whlch asks an injunctlon to restrain them from pro- 
ceedlng with such work, and from taking and removing oil, is, in effect, 
a bill to obtain possession, and admits the possession of défendants; hence 
it is not cognizable by a fédéral court of equlty, the remedy being at law. 

On Application for Temporary Injunction. 

A. H. Ricketts, Wm. H. H. Hart, and Aylett E. Cotton, for plaintiff . 
L. 11. Cory, J. A. Hannah, and Bickuell, Gibson & Trask, for défend- 
ants. 

WELLBORN, District Judge. This is a suit to quiet complainant 
in the title to and possession of certain land situated in Fresno 
county, Cal., to wit, the S. W. i of section 20, township 19 S., range 
15 E. Mt. Diablo hase and meridian, and to restrain défendants from 
prosecuting mining development and work on said land. The bill 
allèges: That complainant was and is the owner and in possession 
of, and entitled to the possession and occupation of, said land, and 
that complainant's title and ownership is derived whoUy from the 
United States through and by the locations of said land under the 
laws of the United States, and that complainant in good faith daims 
that a true construction of the laws of the United States gives to com- 
plainant the title to said land, and that complainant has the right, 
under such construction, to extract ail the petroleum and other min- 
erai oils in said ground, land, and premises, and that défendants 
deny the validity of said locations. That complainant, since the 23d 
day of August, 1898, has been and now is engaged in mining and 
developing said land, and boring and sinking a well thereon for the 
production of petroleum and other minerai oils, and has constructed 
at great expense, and has thereon, a well and other works necessary 
for and adapted to mining and developing said land for the production 
of minerai oils. That on the 19th day of October, 1891, said land was 
a part of the public domain of the United States, unoccupied, and 
open to location as land containing petroleum and other minerai oils. 
That on said date J. L. Doyle and seven other persons associated with 
him, ail citizens of the United States, located a mining claim known 
as the "Lowell Placer Mining Claim" on said land, and caused notice 
thtreof to be duly recorded, and thereafter, to wit, on the 23d day of 
August, 1898, four of said locators conveyed their interests in said 
claim to complainant, and the other four of said locators authorized 
complainant to sink wells and otherwise work upon said land for the 
production of oil and other mining purposes. That from the date of 
said location to the commencement of this suit ail the requirements 
of law in relation to placer mining claims hâve been fuUy complied 
with by complainant and its predecessors, and that since the date last 
named complainant has had and now has the légal title to an undi- 
vided one-half of said Lowell placer mining claim, and has been and 
now is the owner of said undivided one-half, and in the possession of 
the whole of said Lowell placer mining claim, ground, land, and prem- 
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ises, and to ail the petroiteïiin, piinetai pile, ànd minerais therein con- 
taii^^d, and has been a4d,,)çidw i^entitled to the quiet and peaceable 
possession of the whole oiE ,said ground. That on tïie llth day of 
August, 1S98, W. H< H. Hart and se^en other persons associated with. 
Mm, ail dtizens of the United- State&, tla'iming that under an act of 
congre^s eititled "An àct tc) autboHze the entry and patenting of 
lands confaining petroleuïn and otier minerai oils under the placer 
mining laws of the United jState^j" approved February U, 1897, said 
land was vacant and unpatented, made a location thereon known as 
the "Eârl Placer Mining Glaittij" and thereafter, to wit, on the 27th 
day of Aûgust, 1898, cohvéyed said claiim to complainant. That on 
the 14th day of June, 1895, Hart H. Barrett and seven other persons 
associated with him made a pretended location of said land as a 
placer ihinîng claim, but did not make nor erect any moniiments or 
boundaiies on said la,nd, ârid âfterwards conveyed said pretended 
location to the IVOducers' & ConsUiùers'Oil Company, a corporation, 
whlch côîi?poFatibn âfterwards,! tO wit, in the year 1896, transferred ail 
its rightj title, and interest to the défendant Miller, and thereafter a 
reliiKïtiiïilûUent of said daim by saïd Miller was made to and accepted 
by the United States; and that defendaiïts clàim that by said relin- 
quishmeût sâid land, so far as ConcëMs' thé Said location of June 14, 
1895, wàs rester ed to the public dbmâihjWhich claim is controverted 
by complàiilâilt. That olli the SlStday bf December, 1896, Ernest L. 
Smith aiid seven othèr périsods associated with him made a pretended 
location of said land aé a placer mîning claim under the name of 
"Sure Shbt Group of 'Placer Mûin^ Glèirtls,'^ but did not erect monu- 
ments «pOn the groiïnd in such; maiiner that the boundaries of said 
location could be traced. That at thë times of the lâst two pretended 
locations the àforeëaid LoWell placer mining claim was a valid and 
subsistibg location, and said two pretended locations were and are 
whblly void. That on the 31st day of December, 1897, said Ernest 
L. Smith and his associâtes conveyed to défendant Miller the aforesaid 
Sure Shot- group of placerrdiining clâliùs. That défendant Miller 
claims ownership of said land by. Virtuè of his conveyance from said 
Smith and his associâtes, but that the elâim of said Miller to said 
land is Without right ormerit, and a cloud upon complainant's title, 
which dépréciâtes the value of 'the property, and hinders and delays 
complainant in its detelopmeiit. That said Miller claims that the 
location by said ^nith and his associâtes is a valid and subsisting 
location becaUSe of the provisions of the aforesaid act of February 
11, 1897, and that the several locations through which complainant 
dérives title were never made, and that ail of said claims are contro- 
verted by complainant. That said Miller contends that the Lowell 
placer claim was f orfeited by failurfe Of the claimants to do the annual 
work and make the anhnal èxpenditures reqUired by law previous to 
the aforesaid location of 'December 3î>i 4896. That this claim as to 
the forfeitui'e of the placer liiiûing location is disputed by complain- 
ant, who claims that under «aid act of February 11, 1897, no assess- 
ment work on said land \vaS' ifequiredj aûd that the said Lowell placer 
mining location was ând is a 'prîOr • 'légal, adverse claim to said land^ 
which precludes the acquisition of any rights to thé same by eaid de- 
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fendants, or any otlier person, adverse to complainant. That com- 
plainant contends and insists that no valid claim to said land was 
ever acquired by défendants, or ajiy or either of them, and that a tiue 
construction of said act of congres» of February 11, 1897, conflrms 
complainant's title to said land. That the matters in controversy 
between the complainant and défendants involve the construction 
of the statutes of the United States relative to locating and holding 
claims chiefly valuable for petroleum and other rainerai oils, prior 
and subséquent to said act of congress of February 11, 1897, including 
the question whether or not such land could hâve been located as a 
placer mihing claim, and, if so, what acts were requisite to such a lo- 
cation prior to the act of February 11, 1897, and also the question 
whether or not the statute requiring annual expenditure or repré- 
sentation of a mining claim applied to locations of lands chiefly valu- 
able for petroleum or other minerai oils, or held as such previous to 
said act of February 11, 1897, and also the construction to be given 
the acts of congress suspending annual assessment work or repré- 
sentation of mining claims for and during the years 1893 and 1894, 
and also the effect of failure to file the alfidavit required by said acts, 
and each of them, and also the construction of said act of February 
11, 1897, as to whether or not land located thereunder is a mining 
claim under the mining laws of congress, and whether or not said 
act is curative, and conflrms the title to land chiefly valuable for 
petroleum and other minerai oils under proceedings which had been 
initiated under the minerai land laws of the United States prior to 
the said llth day of February, 1897. That the défendant New York 
Oil Company prétends that it has a right to mine said land by reason 
of leases from the défendant Miller, and that, as such pretended lessee, 
it is nOw engagéd in the business of mining said premises for, and ex- 
tra cting therefrom and converting to its own use, the petroleum and 
other minerai oils in said land, ground, and premises contained, and 
that such corporation threatens to, and will, unless restrained by this 
court, continue to remove, take out, and extract the petroleum and 
other minerai oils in said ground, land, and premises contained, to 
the great and irréparable injury of complainant. That the défendant 
Miller has not now, nor has he ever had, any right to lease said land 
to his co-defendânf, or to any person whomsoever, and that the claims 
and pretensions of said défendant corporation are without any right 
whatever. That on the 29th day of August, 1898, défendants, against 
the will and without the cousent of complainant, entered upon said 
land, and thien and thereafter, for the purpose of extraçting the 
petroleum and other minerai oils therein contained, eut, made, and 
excavated, stmk and bored, and are now sinking and boring, a well 
into and under said land, to wit, the strip of land hereinafter de- 
scribed, and ever since said last-mentioned day hâve intruded and 
trespassed upon said land, and hâve extracted, taken out, and re- 
moved therefrom, and converted to their own use, petroleum and 
other minerai oils, and threaten, and, unless restrained by this court, 
will contiinle, to intrude and trespass upon said land, and extend said 
well, and make further cuts and excavations, and sink and bore other 
wells in said land, for the purpose of extraçting petroleum and other 



{q .y, ; 86-FEiDBRAL BEPOBTBH. 

mitteral Qils tbierefrom, and. will coittiuue to extract, taKe out, and 
remoye jffOfiçp, ^^aj,d iand,.and conYert to their own use, petroleum and 
Qt]biêr' minerai bils, to the ^alue of |2,P0O and upward, and thereby take 
from said land the entire value therepf, to the great and irréparable 
injury of complainant; and that défendants threaten, and will, unless 
restraipçd bythis court, prevent complainant from developing and 
producing oil upon and from said land, and will expel from said land 
complainant and its agent and employés. Tkat said trespasses are 
conflned solely to a strip of land near tbe soutbwest corner of said 
quarter section, about 50 feet wide and 100 feet long, and tbat défend- 
ants are sinking the well aforesaid and maintaining a boring outflt 
for tbat purpose on said strip of land, and maintaining a pipe line 
across a portion of said land, tbrough wbich défendants carry water 
and oil for fuel to said boring machinery, and tbat défendants threat- 
en, and will, unless restrained by this court, sink and cause to be sunk 
other w.ells upon other portions of said soutbwest quarter, and expel 
by force complainant and its agents therefrom, and prevent complain- 
ant from selling and disposing of the oils produced on said soutbwest 
quarter. 

The présent hearing is on an application for a temporary injunc- 
tion, which application défendants resist by exceptions to the bill, 
under rule 67 of this court, hereinafter quoted, by a motion to dis- 
miss said bill on the ground tbat the superior court of the state of 
Califomia in and for said county of Fresno flrst acquired jurisdiction 
of the litigation, and by ê^Bdavits to the merits. The rule of court 
above referred to is as foUows: 

"Rule 67. On a motion for an injunctlon, the défendant may sUow cause 
against Its allowance, either by plea, answer, or demurrer to the blU, or by 
paroi exception to Its légal sûfQciency, or by dépositions and affldavits dlsprov- 
ing the equity on which the motion is founded." 

Défendants' exceptions to the bill are: First, that the case is not 
within the jurisdiction of this court; second, that the bill shows 
défendants to be in possession of the property in contre versy, and 
therefore a suit to quiet titïe cannot be maintained against them. 

1. Complainant being a corporation organized in the territory of 
Arizona, there is no diverse citizenship (1 Post. Fed. Prac. § 19; Cor- 
poration of New Orléans v. Winter, 1 Wheat. 91; Barney v. Balti- 
more City, 6 Wall. 280; Johnson ¥. Buftker Hill & S. M. & G. Co., 46 
Fed. 417), but it is contended on behaïf of complainant that this 
court bas cpgnizance of the case because it involves a fédéral ques- 
tion; that is, arises under the laws of the United States. Two 
thiiigs are necessary to the existence of a fédéral question: First, 
an actual dispute between the parties as to the meaning of some 
law of the United States; second, materiality of the construction of 
such law to a détermination of the cause. Thèse two constituents 
bave been succinctly etated thus: 

"A cause Is not removable simply because in its progress. It may become nec- 
essary to eonstrue or apply an act of congress. Unless there ia a dispute be- 
tween the parties as to the meaning of the act, there is no fédéral controversy 
between them.' ''The décision of the case, or some materlal issue in it, must 
dépend upoh the construction of the act clalmed by one partj- and denied by 
the- other. A simple averment that such is the fact is stating a conclusion, 
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and is not sufflcient; the facts that show it to be true must be set out." Fitz- 
gerald V. Eailway Co., 45 Fed. 812; State v. Chicago, M. & St. P. By. Ce, 33 
Fed. 394. 

See, also, Water Co. v. Keyes, 96 U. S. 199; Gibbs v. Crandall, 
130 U. S. 106, 7 Sup. et. 497; Metcalf t. Watertown, 128 U. S. 589, 
9 Sup. et. 173; City of New Orléans v. Benjamin, 153 U. S. 411, 14 
Sup. et. 905. 

AU except the last of the citations in this paragraph are cases of 
removal, but the requirements, go far as concerns the fédéral ques- 
tion which authorizes a removal, are the same as those which confer 
original jurisdiction. Section 1 of each of three acts of congress 
below and in this paragraph named gives to the circuit courts of 
the United States "original eognizance * * * of ail suits of a 
civil nature * * * arising under the constitution or laws of the 
United States." Section 2 of the act of congress of March 3, 1875, 
in one of its clauses (18 U. S, Stat. 470) provides for the removal of 
any suit "arising under the constitution or laws of the United 
States." The clause above referred to, as amended by the act of 
March 3, 1887 (24 U. S. Stat. 552), and corrected by the act of August 
13, 1888 (25 U. S. Stat. 433), authorizes the removal of any suit "of 
which the circuit courts of the United States are given original juris- 
diction" by section 1 of said last-named act, which section confers 
original jurisdiction upon the circuit courts "of ail suits * * • 
arising under the constitution or laws of the United States." 25 U. S. 
Stat. 434. Where there is no dispute between the parties as to 
the meaning of any fédéral law, but the case involves issues of 
fact solely, — as, for instance, which of two mining locations was 
flrst made, or whether or not the boundaries of either were marked 
upon the ground, or whether or not assessment work has been per- 
formed, — the case is not one arising under the constitution or a law or 
treaty of the United States, although the respective interests or ti- 
tles of the parties may be derived through such constitution, law, 
or treaty. Bushnell v. Smelting Go., 148 U. S. 682, 13 Sup. Ot. 771; 
Budzisz V. Steel Co., 170 U. S. 41, 18 Sup. Ct. 503; Theurkauf v. Ire- 
land, 27 Fed. 769; Holland v. Hyde, 41 Fed. 897; Mining Co. v. Kin- 
ney, 46 Fed. 832; Mining Co. v. Woody, 50 Fed. 633; Argonaut Min. 
Co. V. Kennedy Mining & Milling Co., 84 Fed. 1; King v. Lawson, 
Id. 209; Montana Ore-Purchasing Co. v. Boston & M. 0. 0. & S. Min. 
Co., 29 C. C. A. 462, 85 Fed. 867; St. Paul, M. & M. Ry. Co. v. St. 
Paul & N. P. B. Co., 15 C. C. A. 167, 68 Fed. 2; Crystal Springs 
Land & Water Co. v. City of Los Angeles, 76 Fed. 148; Crystal 
Springs Land & Water Co. v. City of Los Angeles, 82 Fed. 114. In 
this last case the flrst paragraph of the syllabus is as f ohows : 

"When both parties daim under Mexican grants, conflrmed and patented by 
the United States in accordance with the pi-ovisions of the treaty of Guadalupe 
Hidalgo, and the controversy is only as to what were the rlghts thus granted 
and conflrmed, the suit is not one arising under said treaty, so as to confer ju- 
risdiction on a fédéral court." 

While some of the cases cited in the preceding paragraph were 
on writB of error to state courts, yet, in determining when there 
is a fédéral question, such cases are equally instructive with those 

96 F.— 2 
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originally brought in circuit courts. Eailwaj t. Taylor, 86 Fed. 168. 
An action brought pursuant to sections 3325, 2326, ReV. St. U. S., 
where patent has been applied for, and adverse claim flled, is said 
to be an apparent exception to the raie above stated âii to the essen- 
tials of a fédéral question. Mining Co. v. Kinney, supra. See, also, 
Rutter V. Mining Oo., 75 Fed. 37; Mining Co. v. Butter, 31 C. C. A. 
223, 87 Fed. 801; Doe v. Mining Co., 43 Fed. 219; Bennett v. Hark- 
rader, 158 D. S. 441, 15 Sup. Ct. 863; Ghambers v. Harrington, 111 
U. S. 350, 4 Sup. Ct. 428; Perego v. Dodge, 163 U. S. 160, 16 Sup. Gt 
971; 2 Lindl. Mines, § 748. Thèse cases are, perhaps, ânstainable on 
either one of the following théories: First. That the suit referred 
to in Said section is but one step in a purely statutory procédure, 
which has its inception, not in the oourt, in which the suit is bronght, 
but in the land oflace. Doe v. Mining Co., supra. Second. Said sec- 
tion 2326, Eev. Stj provides, among other things, that "it shall be 
the duty of the adverse cîaimant, wittùn thirty days after flling his 
claim, to Commence proceedings in a court of compétent jurisdic- 
tion, to détermine the question of the right of possession, and pros- 
ecute the same with reasonable diligence to final judgment; and a 
f allure so to do shall be a waiver of his adverse claim." It cannot be 
supposed that congress would subject the adverse cîaimant to forfei- 
ture of his interest by reason of failure to institute suit, without pro- 
viding a tribunal in which sucb cîaimant could sue as a matter of 
right. Nôw, since congress is powerless to confer jurisdiction on a 
State court, the presumption is afair, if not necessary, one that said 
statute confers jurisdiction on fédéral courts. But this inquiry need 
not be pbrsued further^ since the case at bar is not a suit brought 
under said sections 2325, 2826, Id. Before inquiring as to whether 
or not thè two essentials above named to a fédéral question, namely, 
a dispute as to the meaniûg of a fédéral lav? and its materiality to a 
détermination of the cause, are found in the présent case, it is neëdf ul 
to déterminé in îwhati way said essentials mustbe made to appear. 
On this poiEt the atithorities are riow agreed that the fédéral ques- 
tion must be presented by the plaiiitiff's owh statement of his claim; 
that is, "a atatement of faets *ln. légal anid lûgical forin,' such aa is 
required in.:g<jod pleaidiiig;'^ shbwih^ the plaintlIPs cause of action, 
without regard to Whàttnay be. the contentions or claims of the de- 
fendant. Tenneséee v. Union éfc'Planters' Bank, 152 U. S. 454, 14 
Sup. Gt 654; Ohappéll t. Waterwërti,. 155 TJ. S. 102, 15 Sup Ot, 
34; Postal Tel, Cable Gô. v. Alàbama, 155 U. S. 484, 16 Sup. Ct. 192; 
Railway Go.' vj Skottowe;i 162 Ui Si 490, 16 Sup. Gt. 869; Wise v. 
Nixon, 76 FM. 8, 78 Fed. 203; Kansas v. Atchison, T. & S. F. Ry. Oo., 
77 Fed. 839; ] Mining Go. v. MIUct, 96 Fed. 1. This last citation 
is an opinion. by Judge Ross, recently delivered in this court, sus- 
tainlng a demurrer to a bill,,whose allégations were quite similar 
to the allégations of the bill in the case at bar. 

When the pending màtters were ârgued dMly before nae, I madé 
the suggestion that in a suit to quiet title, such as the one at bar, 
the paxticular claims or contentions of défendants might possibly 
be pfl,rtB of complainant's case. Subséquent reflection convinces me 
that my suggestion y^as without merit, and that the complainant need 
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not do more than allège hls own title and that the défendant claims 
adversely to him. The nature of the adverse elaim, and source and 
manner frpm and in which it originated, are immaterial. If such 
matters are alleged in the bill, they must be disregarded in deter- 
mining the jurisdictional question, not merely hecause of their imma- 
teriality, but for the further and obvions reason that défendants may 
not, in their answer, make the claims or contentions which the bill 
anticipâtes. The possibility, or even probability, that a fédéral ques- 
tion may arise during the progress of a cause will not support original 
jurisdiction in the circuit court, but the plaintiff's statement of his 
own claim must show that such a question is necessarily involved, 
and must be determined. If the défendants should fail to answer, 
and the bill be taken pro confesso, the decree entered by the court 
would quiet complainant's title against ail claims of the défendants. 
If the défendants should answer, and set up claims other than those 
attributed to them by the bill, the answer certainly would be good. 
Should the défendants, in their answer, simply deny that they assert 
the claims alleged in the bill, the answer would be bad, because im- 
plying that some other adverse title was asserted. If the défendants 
should deny that they ever asserted any title prior to the commence- 
ment of the suit, such déniai would not présent a material issue. 
Thèse suppositions show that the only material allégation relating 
to the défendant is as above stated, that the défendant claims the 
property adversely to the complainant; and this conclusion is in 
harmony with the rulings of the suprême court of California, con- 
struing sections 738 and 739 of the Code of Civil Procédure of said 
State. Bulwer Con. Min. Co. v. Standard Con. Min. Co., 83 Cal. 589, 
23 Pac. 1102; Castro v. Barry, 79 Cal. 443, 21 Pac. 946. 

In Bnlwet Con. Min. Co. v. Standard Con. Min. Co., supra, the 
court said (italics mine): 

"Counsel for appellant elaim that the findings of fact do not support 
the conclusions of law or the Judgment 'in that there is no flnding to the effect 
that the défendant asserted a claim adverse to plaintiff to any part of the 
property described lu the complaint, as to the ledge in dispute, before the com- 
mencement of the action,' and hence concludes that 'the judgment should be 
against the plaintiff and in favor of the défendant.' But, as above shown, 
this conclusion does not follow, even if it is true that there is no such flnding. 
Conceding that the averment of an adverse claim is necessary in a complaint 
to quiet title under section 738 of the Code of Civil Procédure, yet if the de- 
fendant, in his answer, claim an adverse interest or estate in the land de- 
scribed in the complaint, a déniai that he has made such adverse claim before 
the commencement of the action would be Immaterial. If, on the other hand, 
the défendant, as hère, eœpressly disclaim any estate or interest in the land 
described in the complaint, and at the same time dénies that he ever made any 
such adverse elaim, the plaihtifE would still be entitled to a deoree quieting his 
title, but without costs. This is implied in section 739 of the Code of Civil 
Procédure. The object of sections 738 and 739 is to enable the plaintiff, in 
such action, to dispel whatever may be regarded by third persons, as well as by 
the défendant, as a cloud upon his title; for even thotigh the défendant makes 
no adverse elaim, third persons may regard plaintiff's title as being snbjéct to 
an adverse claim by the défendant, which would be a cloud upon plaintiff's 
title, depreciating its value, and which he would be entitled to bavé removed by 
the decree of the court; so that his record title may appear perfect, not only 
to the défendant, but to ail persons wLom- it may thereaiter concern. The 
only purpose of the averment of an adverse claim is to notify the defenc an of 
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th£ nature ofihe action, und that he is required to set forth and litigate any 
adverse title he may claim, or to disclaimany sueh adverse titte, either expressly 
or by default. * * * The only material issues tendered by a complaint in 
this class of cases relate to the title of the repl property desertbed in the com- 
plaint. Therefore there was no necessity for a flnding upon the formai, but 
immaterial, issue as to whether the défendant had asserted an adverse title 6e- 
fore the commencement of the action." 

In Castro v. Barry, supra, the court said (italics mine) : 
"Tlie statutory action to détermine an adverse claim is an Improvement upon 
the old blU of peace. The statuts enlarges the class of caaes in which equitar 
ble relief ceuld f ormerly be sought in the quieting of title. It is not necessary, 
as formerly, that the plaintlfE should flrst establlsh his rlght by an action at 
law. 'He caa immediately, upon knowledge of the assertion of sueh claim, re- 
qulre the nature and character of the adverse estate or interest to be produced, 
exposed, and judlcially determined, and the question of title to be thus forever 
Quieted.' Ourtis v. Sutter, 15 Cal. 262, 263; and see Stark t. Starrs, 6 Wall, 
409. , Nor is ît necessary that the adverse claim should be of any partieular char- 
acter. As said by Baldwin, J., delivering ïhe opinion in Head v. Fordyce, 17 
Cal. 151, the statute 'does not confine the remedy to the case of an adverse 
claimant setting up a légal title, or even an équitable one; but the act intended 
to embrace every description of claim whereby the plaintiff might be deprived 
of the property, or its title clouded, or its value deprèclated, or whereby the 
plaintifC mlght be incommoded or damniflèd by the assertion of an putstanding 
title already held, or to grow but of the adverse prétention.' See, also, Hom 
V. Jones, 28 Cal. 214; Joyce y. McAvoy, 31 Cal. 287, 288. And the rule may 
be even more broadly stated, viz. that the action may be malntained by the 
owner of property to détermine any adverse claim whatever. For if the de- 
fendant, by his answer, disclaims ait interest whatever, judgment may, never- 
theless, be entered against him, though in sueh case it must be without costs. 
Code Olv. Proc. § 739. Cpmpare Brooks v. Oalderwood, 34 Cal. 666, and Minr 
ing Co. V. Marsano, 10 Nev. 380, 381. The plaintiff, therefore, is not required 
to set forth the nature of the defendant's claim. People v. Oenter, 66 Cal. 552, 
5 Pac. 263, and 6 Pac. 481; Mining Oo. v. Marsano, 10 Nev. 380, 381; Kailroad 
V. Oyler, 60 Ind. 392. The pleading is very simple. And it is well gettled that 
the allégations above mentioned are sufflcient. Kough v. Simmons, 65 Cal. 
227, 3 Pac. 804; Heeser v. Mailler, 77 Cal. 192, 19 Pac. 375." 

Assuming that complainant in the présent suit relies on sections 
738 and 739 of the Code of Civil Procédure of California, the above- 
quoted décisions from the suprême court of said state, construing said 
sections, are binding on this court (Fost. Fed. Prac. § 375, and notes; 
Nobles V. Georgia, 168 U. S. 398, 18 Sup. Ct. 87), and I make the as. 
sumption indicated for the reason that équitable remédies given by 
the statutes of a state may be administered, under certain circum- 
stances, in a fédéral court (Davidson v. Calkins, 92 Fed. 230; Clark 
V. Smith, 13 Pet. 195; Chapman v. Brewer, 114 U. S. 158, 5 Sup. Ct. 
799; Bardon v. Improvement Co., 157 U. S. 327, 15 Sup. Ct. 650); and 
the bill, without sueh statutory aid, is open to objection on the ground 
of its failure to show that the possession of complainant has been 
disturbed by légal proceedings on the part of the défendants. Re- 
ferring to a statute of the state of Oregon similar to that of California, 
the suprême court of the United States has said: 

"This statute confers a jurlsdiction beyond that ordinarily exercised by courts 
of equity to aftord relief in the quieting of title and possession of real property. 
By the ordlnary jurlsdiction of those courts a suit would not lie for that pur- 
pose unless the possession of the plaintiff had been previously disturbed by 
légal proceedings on the part of the défendant, and the rlgbt of the plaintiff 
had been sustained by successive judgments in his favor." Stark t. Starrs, 6 
Wall. 402, 
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As suggested by défendants in their brief, any attempt on the part 
of the complainant in a suit to quiet title to anticipate tlie nature of 
défendants' adverse claim is mère waste of words, as the défendants 
hâve the right to set up any claim or title or défense they may see 
proper, whether such claim, title, or défense is anticipated by the bill 
or" not. 

Eliminating from the bill in the case at bar ail allégations relative 
to the claims and contentions of défendants, there remain only allé- 
gations of the sources of complainant's ownership; and it is manî- 
fest that thèse allégations alone do not show any dispute between the 
parties as to the meaning of a fédéral law. Indeed, the simple state- 
ment by a plaintiff of bis claim can seldom présent a fédéral question, 
for the reason that a dispute as to the meaning of a fédéral law, or 
in regard to any other matter, can arise only when there are con- 
flicting claims of two or more parties, and not out of the mère présen- 
tation of the claim of one party. Suppose that défendants should 
hereafter file an answer admitting complainant's ownership of the 
property in controversy at some prior date, but claiming said prop- 
erty by virtue of an alleged transfer from complainant to themselves, 
or that they should simply deny that the boundaries of the Lowell 
placer mining claim had ever been marked upon the ground, or that 
any assessment work had been done under said claim, — would an 
issue be thereby raised as to the construction of any law of the Unit- 
ed States? Surely not. Thèse views are substantially, but clearly, 
expressed in New Orléans v. Benjamin, supra, where the court says: 

"When a suit does not really and substantially Involve a dispute or contro- 
versy as to the effect or construction of the constitution, upon the détermina- 
tion of which the resuit dépends, then it is not a suit arislng under the consti- 
tution. Shreveport v. Gole, 129 U. S. 36, 9 Sup. Ct. 210; Starln v. City of 
New York, 115 U. S. 248, 6 Sup. Ct 28; Water Co. v. Keyes, 96 U. S. 199. 
The judlelal power extends to ail cases in law and equity arlsing under the con- 
stitution, but thèse are cases actually, and not potentially, arising, and juris- 
diction cannot be assumed on mère hypothesis. In this class of cases It is 
necessary to the exercise of original jurisdlction by the circuit court that the 
cause of action should dépend upon the construction and application of the 
constitution, and it is readily seen that cases in that predicament must be 
rare. Ordinarily, the question of the repugnancy of a state statute to the Im- 
pairment clause of the constitution Is to be passed upon by the state courts in 
the first instance, the presumption being in ail cases that they will do what 
the constitution and laws of the United States require (Chicago & A. R. Co. 
V. Wiggins Ferry Co., 108 U. S. 18, 1 Sup. Ct. 614, 017); and, if there be ground 
for complaint of their décision, the remedy is by writ of error under section 709 
of the Eevised Statutes." 

Crystal Springs Land & Water Co. v. City of Los Angeles, 76 Fed. 
148, is one of the class of cases said by Mr. Ohief Justice IfuUer in 
City of New Orléans v. Benjamin, supra, to be rare, where the circuit 
court of the United States has original jurisdiction by reason of the 
case arising under the constitution and laws of the United States. In 
that case (Crystal Springs Land & Water Co. v. City of Los Angeles, 
supra), which was decided by the writer of this opinion, the rule now 
under considération, that jurisdiction must appear from plaLntiff's 
own statement of his claim, was not invoked by the défendant, but it 
was assumed by both parties in their briefs that in determining the 
question of jurisdiction the court in that case could look to ail the 
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ajléèations of the bill, indluâing th.e claims of the défendant as well as 
tlipsè of the plaintiff, and therefore the précise ground on which the 
jurisdiction in that casé is Sûstainable dôes net appear in the opinion 
of the cburt, nor, indeed, Wâs it considered by me at the time. That 
thé décision was correct, however, is fully shown by a review of the 
case made in the brief of the défendants in the case at bar, the sub- 
staùee oif which review is as follows: 

Section 1979, Rev. St., provides that "every person, who, under color of any 
slatute, prdinance, régulation, custom, or usage of any state or territory, sub- 
jects, or causes to be sûbjected, any citizen of the Tlhited States, or other 
person "wlthln the jurisdiction thereof, to thfe deprlvation of any rights, privi- 
lèges or Immunlties secured by the constitution and laws, shall be liable to 
the party Injured, in an action at l^w, suit in equity, or other proper proceed- 
ing." 

By subdivision 16, § 629, of the Revised Statutes of the United 
States, the circuit courts were given jurisdiction "of ail suits author- 
ized by làW to be brought by any person to redress the deprivation, 
under color of any law, statute, ordinance, régulation, custom, or 
usage of any state, of any right, privilège, or immuni ty, sebiired by the 
constitution of the United States, or of any right secured by any law 
providihg for equal rights of citizens of the United States, or of ail 
pèrsons withili the jurisdiction of the United States." This subdi- 
vision Was iiot expressly re-ehacted in the act of congress approved 
March 3, 1875, èntitled "An àct to détermine the jurisdiction of cir- 
cuit courts df the Uhited States, and to règulate the remdvâî of causes 
from state courts, and for other purposës," but the cases which said 
subdivision describes are evidently included in the gênerai classifica- 
tion of the first section of said actj namely, "ail suits of a civÛ nature 
* * * . arising under the constitution or laws of the United States, 
or treaties inade or to be malde, under their authority." The flfth sec- 
tion of the act of March 3, 1887, amendatory of the aforesaid act of 
March 3, 1875 (24 U. S. Stat. 552), and also the iifth section of the act 
of August 13, 1888, correcting the enroUment of the last-mentioned 
act of March 3, 1887 (25 U. S. Stat. -433), provide "that nothing in this 
act shall be held, deemed, or construed to repeal or affect any juris- 
diction or right mentioned * * * in title twenty-f our of the Ee- 
vised Statutes of the United States." Said title 24 embraces section 
1979, above quoted. The liability declared in said section 1979 for 
depriving a person of rights, privilèges, or immunities secured by the 
constitution and laws of the United States manifestly dépends upon 
the fact that such deprivation be under color of some statute, ordi- 
nance, etc., of a state or territory; and therefore, to constitute a 
cause of action under said section, the plaintifE must show, as part 
of his case, that the défendant claims to act under color of a statute, 
ordinance, etc., ôf a state or territory. In Crystal Springs Land & 
Water Co. v. City of Los Angeles, supra, the bÙl alleged that the dé- 
fendant claimed, under a grant from the state of California, property 
belonging to the cômplainants, and thât said grant was répugnant to 
section 10, art. 1, of the constitution of the United States, providing 
that no state shall pass any law impairing the obligation of con tracts, 
and th© provision of section 1 of the fourteenth amèndment to said 
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constitution, that no state shall deprive any person of life, liberty, or 
property without due process of law; thus making out a case of the 
deprivation of property under color of state law, within the meaning 
of said section 1979. Hence, in that case, defendant's claims and 
acts, and that they were made and done under color of the statutes 
of California, were parts of, and essential to, the statement of plain- 
tiffs' claim. Thèse peculiarities of said case clearly distinguish it 
from Tennessee v. Union & Planters' Bank and the subséquent cases 
in Une therewith, and it was probably for this reason that the city of 
Los Angeles did not, in its brief , invoke or refer to the Une of authori- 
ties last mentioned. See, also, Michigan Tel. Co. v. City of Charlotte, 
93 Fed. 11. 

In a brief filed herein by Mr. Joseph H. CaU, as amieus euriae, it 
is suggested, among other things, that "a case in law or equity con- 
sists of the right of one party as well as of the other," and therefore 
the allégations of the bill in référence to the claims and contentions 
of the défendants should be considered in determining the question 
of jurismction; citing, among other cases, New Orléans M. & T. K. 
Oo. V. Mississippi, 102 U. S. 135. When thèse cases were decided, 
jurisdiction on removal existed if a fédéral question appeared any- 
where in the record. Under the law, howeyer, as settled by the 
décision in Tennessee v. Union & Planters' Bank, supra, whatever 
may or may not be essential to jurisdiction on removal, it is certain 
that original jurisdiction does not exist in the circuit court unless 
the fédéral question be raised by the plaintifl's statement of bis 
own claim. If, in a suit brought in a state court, a fédéral question 
material to the cause, and belonging to any one of the classes de- 
scribed in section 709, Rev. St. U. S., arises subséquent to the flUng 
of the bill, that fact gives to the suprême court of the United States 
jurisdiction on writ of error; but, as already stated, the original 
jurisdiction of the circuit court dépends upon the facts as they exist 
at the commencement of the suit, and as they are then made to 
appear by the plaintifif's statement of his own claim. Thèse re- 
marks dispose of ail the cases tited by Mr. CaU in this connection 
except City Railway Co. v. Citizens' R. Co., 166 U. S. 557, 17 Sup. 
et. 653, and Railway Co. v. Ziégler, 167 U. S. 65, 17 Sup. Ct. 728. 
Thèse two cases belong to the same class as Crystal Springs Land 
& Water Co. v. City of Los Angeles, supra, and, as I hâve shown 
in référence to the last-named case, do not militate against, but 
are in harmony with, the views herein expressed. For the reason 
that a dispute betweeh the parties as to the construction of laws 
of the United States appears only by the aid of allégations in regard 
to the claims of défendants, which are not essential to complain- 
ant's case, or, to use the phraseology commonly employed in, the 
authorities cited, because the fédçral question does not appear from 
complainant's own statement of his claim, it must be held that 
this court is without jurisdiction of the cause. 

2. The other exception to the bill, I think, is also well taken, and, 
if a fédéral question were actually involved, the bill could not be 
maintained, for the reason that it shows défendants to be in pos- 
session of the property in controversy. It is true that the bill does 
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BOt, in terras, allège that the défendants are in possession, but tke 
acts charged against the défendants are such. as necessarily imply 
actual possession or oceupancy of the laud. The allégations of the 
bill on this point are as f ollows : 

"And your orator further shows unto your honors and avers that hitherto, 
and on or about the 29th day of August, 1898, the said défendants and their 
agents, servants, employés, and conf ederates fbrcibly and willfully, against the 
will and without the consent of your orator, entered in and upon the said 
ground, lands, and premises hereinabove described, and commenced to, and 
then and thereafter, for the purposes of extracting the petroleum and other 
minerai plis therein contalned, eut, made, and excavated, sunli and bored, and 
are now siuliing and boring, a well Into and under and upon said ground, 
lands, and premises, to wlt, on the strip of land hereinafter described, and ever 
since said last-mentioned day hâve intruded and trespassed upon said ground, 
and hâve extracted, taken out, and removed f rom said ground, lands, and prem- 
ises, and converted to their own use, petroleum and other minerai oils therein, 
to the value and amount unknown to your orator." 

In Erskine v. Oil Oo., 80 Fed. 583, the court says: 

"Whlle the bill does not. In words, pray to acqulre possession of the wells, 
yet, in substance and effect, that is its purpose. It seeks to restrain respondent 
from operating the wells or taking the oil, and thèse acts are, where oil and 
gas are concemed, the essentlal attributes of possession. The suprême court 
of Pennsylvania, in the case of Gas Co. v. De Witt, 130 Pa. St. 250, 18 Atl. 
724, after dlscussing the peculiar character of gas and oil and their production, 
say: 'The one who contrôla the gas [the subject-matter of the case before it] 
has it In his grasp, so to speak; is the one Vfho has possession in the légal as 
well as in the ordinary sensé of the Word.' A bill, then, which in substance 
would deprive one In possession of everything which constitutes possession, 
whatëver It is In name, Is In fact one to devest posseesion, or what is known 
as an 'ejectment bill.' In Messlmer's Appéal, 92 Pa. St. 169, a bill was filed by 
parties claiming an undlvlded fourth in an oil lease and well against parties 
in possession. The respondent admitted complainants' title to an undivided 
elghth, and denled It as to the other elghth. Oomplainants did not ask to re- 
strain respondent from operating the well, but prayed for a recelver and an 
accountlng. In sustaining a decree dismlssing the bill for want of grounds 
for équitable relief the court say: 'The case presented on bill and answer is 
simply the ordinary case of property clalmed by one party (plalntiff) in the 
possession of anothèr party (défendant). It Is a mère ejectment bill, and 
there Is nothing to give a court of equlty jurlsdiction.' Such conclusion is in 
accord wlth other Pennsylvania cases. "See Long's Appeal, 92 Pa. St. 179; 
Coal Oo. v. Snowden, 42 Pa. St. 488; Gloningw: v. Hazard, Id. 389. In the 
fédéral courts the Une between law and eqnlty, and eonsequently between légal 
and équitable rights and remédies, has 'beeh sharply deflned, and strictly ob- 
served. The provision of the constitution vestlng judlclal powers 'in cases in 
law and equlty • * * between citizens of différent states' recognizes the 
distinction. A constitutional amendment Insures the rlght of trial by jury 'in 
sults at common law when the value in controversy shall exceed twenty dol- 
lars,' and the slxteenth section of the judiclary act of 1789 provides 'that sults 
in equlty shall not be sustained In either of the courts of the United States in 
any case where plaln, adéquate, and complète remedy may be had at law.' 
And to such length hâve thèse provisions been extended that it has been held 
(Allen V. Car Co., 139 U. S, 662, 11 Sup. Ot. 682): 'If the court, in looking at 
the proofs, found none of the matters which would make a proper case for 
equlty, It would be the duty of the court to recognize the fact, and give it ef- 
fect, though not ralsed by the pleadings, nor suggested by counsel.' And 
rlghtly so, for we are hère deallng with the constitutional rlght of the citizen, 
and, as was said by Mr. Justice Campbell in Hlpp v. Babin, 19 How. 278, 'when- 
ever a court of law is compétent to take cognlzance of a rlght, and has power 
to proceed to a judgment which affords a plain, adéquate, and complète rem- 
edy without the ald of a court of equity, the plalntlfiC must proceed at law, 
because the défendant has a constitutional rlght to a trial by jury.' " 
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I have heretofore had occasion to pass upon the question now 
under considération, and, after careful review of the autliorities, de- 
cided that a suit to quiet title could net be maintained in the féd- 
éral courts against a défendant in possession, although such a suit 
might be authorized by state law. Davidson v. Calkins, 92 Ped. 
230. See, also, Morrison v. Marker, 93 Fed. 692. 

The motion for a temporary injunction is denied, and the restrain- 
ing order heretofore made vacated. 



AMEEICAN SUEETY CO. OF NEW YORK v. LAWEENCBVILLE CEMENT 

CO. et al. 

(Circuit Court, D. Maine. July 17, 1899.) 

1. Bonds of United States Contractors — Actions on — Distribution of 
Proceeds betwben Crbditors. 

Where there are claims against a contracter for the construction, of a 
public work of the United States and the sureties on hls bond, under the 
act of August 13, 1894 (28 Stat. 278), in favor of the United States, and 
also of individuals supplying labor or materials, aggregating a sum in ex- 
cess of the penalty of the bond, the équitable rule of pro rata distribution 
will be applied, and no priority will be given to the United States, or to 
any individual créditer by reason bî his having first commenced suit. 

8. Same— RiGHT oF Recovery against Surety. 

A surety on such a bond cannot require the obligées to exhaust the prop- 
erty of the principal before enforcing the obligation of the bond, or to 
await the collection of Indemnity by the surety. 

8. Equity — Ancii/LAry Suit — Distribution of Fund betwebn Parties to 
Différent Actions. 

A large number of actions at law were brought in a fédéral court against 
a contracter for a public work of the United States and the surety on hls 
bond by persons whe had fumished labor or materials in the prosecution 
of the work. There were similar actions pending in other jurisdictions, 
and stlll other claims ontstanding on which actions had net been brought, 
Including a possible one by the United States for the extra cost of com- 
pleting the work after its abandonment by the contracter; the aggregate 
of ail the claims exceeding the penalty of the bond. Held, that such facts 
entitled the surety to maintain a suit in equity in such fédéral court, an- 
eillary to the actions pending therein, threugh which the fund in its hands 
can be equitably distributed. 

4 Same — Jurisdiction— Parties. 

It is no objection to the maintenance of such suit that, owing to the 
citizenship of necessary parties, it could not be maintained in that court 
as an original suit, or that, as an aneillary suit, only those claimants who 
had suits pending therein could be made parties, since a partial distribution 
could be made between such parties, with due regard te the rights of ail 
claimants, and the remainder of the fund be held, and the suit retained 
for final distribution, after the rights of ail parties in interest have been 
determined. 

In Equity. 

Henry C. Wilcox and Thomas L. Talbot, for complainant, 
Charles F. Libby and Benjamin Thompson, for défendants. 

PUTNAM, Circuit Judge. The statute of August 13, 1894 (28 Stat, 
278, c. 280), provides that any "person or persons" supplying labor 
or materials to one entering into a formai contract with the United 
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States for the prosecution of àny public work, which labor or ma- 
terials were used therein, and payment for which bas not been made, 
"shall hâve a right of action, arid shall be autborized to bring suit 
in th« name of the United States for his or their use and beneflt 
against said contractor and sureties, and to prosecute the same to 
final judgment and exécution." It is further provided "that such 
action and its prosecutions [sic] shall involve the United States in 
no expense." The statute also contàins a «econd section, authoriz- 
ing the court "in which such action is brought" to require security 
for costs in case judgment is for the défendant. 

While the statute uses the pjui^l jvith référence to . the persons 
whofee claims may be protected undef its provisions, it uses the sin- 
gular wherever the suit, action, execiition, or judgment are referred 
to. The statute, however, leaves it for the court to ascertain, as 
bçst it may, whether, in the event a bond is given the United States 
by the contractor for the due performance of his contract, the method 
of proceeding thereon shall be that always known to the common 
law; that is to say, by a single suit for the penalty, with such fur- 
ther incidental proceedings as inay be uecessary to détermine and 
coUect the amount due each of.the varions persons whose interests 
the bond protects, or whether every person within the purview of the 
statute may bring a sepatate suit, as bas been donc in the history of 
the case which we hâve now to considët;.. The statute is also silent 
on the question whether or not, with! référence to claims of less than 
12,000, the suits, which are nominally in the name of the United 
States, but in which the United States hâve no interest, and which 
are really for the beneflt of individuals, can be maintained in the 
fédéral courts, under the rule, flrnily established by the suprême 
court, that on bonds running to nominal plaintiffs the jurisdiction dé- 
pends on the character of the parties having substantial interests 
in the litigation. Thèse questions, hqwever, if they are questions, 
are not raised in the case before us, and, of course, aye more prop- 
erly for considération in the suits at law with référence to which the 
case now before us bas arisen. ■■■■■■■ 

A moré éérious defect, however, exists in the statute, and that is 
its failure to déclare whether or not the United States retain against 
the contractor, and the sureties on whatever bond may be fumished, 
the priority which is customary under the law, especially when insol- 
vency appears, and, further, whether, in the event the bond is not 
sufiQcient to cover ail the claims as to which the contractor is in de- 
fault, the équitable rule of pro rata distribution exists between in- 
dividual creditors, or whether priority can be acquired by flrst bring- 
ing suit, or flrst obtaining a judgment, against the surety. As to 
both of thèse questions, we are so clear that the équitable rule of 
pro rata distribution exists, not only between the United States and 
individual claimants, but also as between individual claimants them- 
selves, that We do not flnd it necessary to elaborate the proposi- 
tion. The United States, by the force of the statute which we bave 
cited, voluntarily make themselves trustée, alike for their own inter- 
est and for the interests of the individuals intended to be protected; 
and, having thus voluntarily created and accepted a trust, they are 
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barred by équitable principles from asserting for themselves anj ad- 
vantage over other beneflciaries. So, also, it must be held that the 
rights of the individual beneflciaries, as among themselves, relate 
back to the exécution of the bond, and arise, by relation, out of the 
same transaction (that is, the exécution of the bond), and as of the 
same time (that is, the date of its exécution). On équitable princi- 
ples, ail individuals who may acquire rights under the bond stand in 
the same relation to each other as holders of several obligations se- 
eured by the same mortgage or deed in trust, specifled therein, but 
issued at différent dates. There is only one underlying equity, which 
necessarily, on équitable principles, protects ail interested, whether 
it be the IJnited States or individuals, share and share according to 
the proportions of their several claims. It is possible that, from the 
necessity of things, there may be exceptional instances, where one 
creditor has been allowed to proceed to a prier judgment; thus, 
through some lâches, or in conséquence of other liabilities being con- 
tracted subsequently, obtaining an unavoidable préférence. In the 
case at bar, hovv'ever, there are no cireumstances which would hâve 
disenabled this court from compelling an équitable distribution 
among ail the parties interested in the bond in issue hère, if it had 
jurisdiction over them ail. 

This bill is brought against numerous individuals, over 70 in ail, 
alleged to be creditors of one William Morgan, a contracter wlth the 
United States vifithin the purview of the statute which we hâve cited. 
It allèges that Morgan, as contracter, gave the bond referred to in 
that statute, in the pénal sum of |18,(M)0; that the bond was exe- 
cuted by the complainant, the American Surety Company,. as surety; 
that Morgan failed to comply with his contra et; that the respond- 
ents maintain that Morgan has failed to pay them for labor and ma- 
terials furnished, for which they hâve rights of aetion under the stat- 
ute referred to; and that the respondents and other claimants hâve 
brought 81 sépara te and distinct suits against Morgan and the com- 
plainant, under the statute referred to, of which nearly ail were 
brought on the law side of this court and are still pending there. 
The 1)111 also states that parties hâve brought suits in the circuit 
court of the United States for the Southern district of New York; 
that still other parties assert claims which the statute cited protects, 
riiough they hâve not yet sued; and that the amount of ail such 
claims is |26,993.57, exceeding the pénal sum of the bond, besides 
whatever claim in behalf of the United States is protected by the 
bond, if anything. As to this, it allèges, in substance, that, Morgan 
having failed to perform his contract, the United States annulled the 
same, took possession of the work, and also of the materials on the 
work belonging to Morgan, and proceeded to complète it, and that 
the cost thereof, over and above the amount due Morgan in that be- 
half, could not, when the bill was âled, be ascertained; and there 
are some further allégations in the same connection which need not 
be repeated. The bill further allèges that the complainant fears, 
and has reason to fear, that judgments will be rendered on its bond 
in favor of the creditors of Morgan to an amount largely in excess 
of the pénal sum thereof; that to défend the suits separately has 
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beeiij and wfll Be, harassing, vexatioas, and embarrassing to tHé com- 
plainant, because the complainant cannot be inlormed wMch of the 
Buits will be flrst brought to trial, and judgments recovered therein 
against the complainant; that, in case judgmentB Bbould be rendered 
amounting to tlie pénal sum of the bond in the suits flrst brought to 
trial, the complainant would not, for want of time, be able to set 
up and plead the same in défense of the remaining suits; that, fur- 
ther, the complainant will be obliged, in the défense of the suits, to 
nnneeessarily lay out large sums of money in court costs, fées, and 
otherwise; that, by reason of the matters stated, the complainant is 
in great danger of judgments being recovered against it for sums 
which may afterwards be claimed by the United States; that, on 
the whole, the complainant may be compelled to pay far in excess of 
the pénal sum of its obligation; and that, by reason of the premises, 
the complainant cannot safely pay any of the claims, either of the 
individual creditors or of the United States, without the aid and pro- 
tection of the court. 

The bill further allèges that one Thomas E. Allen, who, either 
alone or jointly with another, is one of the alleged creditors of Mor- 
gan for a considérable amount, joined with Morgan in an agreemeùt 
to indemnify the complainant from ail loss by reason of the exécu- 
tion of Morgan's bond as surety for him; and, further, that it may be 
that, on final accounting between the United States and Morgan, 
there will be a balance due him from the United States. Morgan 
and Allen are each described in the bill as citizens of New Jersey, 
and of Trenton, in that state. Allen was made a défendant in the 
suit, and yoluntarily appeared, so that the court has jurisdiction 
over him; but it does not appear that he bas any suit pending against 
the complainant The United States hâve brought no suit against 
the complainant, and were not sought to be made a party respondent 
in this bill, and probably could not hâve been ; but in the early stages 
of the case, by the order of the court, notice was given to the attor- 
ney of the -United States for this district of its pendency, and after- 
wards the United States flled a so-called intervention, without any 
pleadings or becoming formally a party, merely stating that the ex- 
pense of completing the work largely exceeded the contract price, 
and also that the United States had suffered damages by reason of 
the nonperformance of the contract, whereby an action had accrued 
to the United States on the bond, but no attempt bas been made by 
the United States to state, even approximately, the condition of their 
accounts with Morgan. One of the parties respondent is the Mo- 
Kiernan Drill Company, a corporation existing under the laws of the 
state of New York, the same state whose laws created the American 
Surety Cîompany a corporation, so that both the complainant and one 
of the respondents are citizens of the same state. 

The prayers for relief are quite numerous, and need to some extent 
separate considération. The complainant states that it is ready and 
willing to pay the pénal amount of its bond to whomsoever is law- 
fuUy entitled thereto, and therefore it prays that the pending suits 
at law may be restrained ; that persons who hâve not commenced suit 
may be likewise restrained from commencing suit; that au account 
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may be taken with the United States; that the court will direct the 
complainant to whom to make payment; and that, thereupon, the 
complainant shall be fully exonerated and discharged from its liability 
on the bond. It also prays that a receiver be appointed of the mon- 
eys, if any, found to be due to Morgan on the contract and for the 
materials taken by the United States, and that Morgan may be re- 
strained from collecting any such moneys. It further prays that th« 
amounts to corne due from Allen to the complainant under the agrée- 
ment of indemnity aiready referred to may be ascertained, and that 
the moneys received from the United States and from Allen be ap- 
plied in payment of the varions claims against Morgan, so that the 
complainant shall be required to pay only tiie balance remaining after 
such moneys are so applied. 

On a previous occasion, this case was heard by the court on a mo- 
tion for a temporary injunction. At that stage, the case was not 
well apprehended, and îhe resuit of the hearing was an order for a 
temporary injunction, if the complainant should deposit in court the 
amount of the bond, less a suflacient sum to protect the suits brought 
in the Southern district of New York. This the complainant never 
did, so that no injunction erer issued. The présent hearing is on 
demurrers to the bill. A portion of the défendants bave pleaded, a 
portion answered, and a portion demurred. At the hearing, it was 
found that some of the défendants had neither pleaded, demurred, 
nor answered; but ail of thèse came into open court, and waived the 
right to demur, so the case is ripe for a hearing on the questions of 
law which the bill présents on its face. 

It will be obvions that the flrst question which arises is as to the 
nature of this bill; that is to say, whether it is original or ancillary. 
Inasmuch as one of the respondents in the bill is a citizen of the same 
state as the complainant, it cannot be maintained, except as ancillary. 
As an ancillary bill, no défendants can be retained, and no decree can 
go against any défendant, except suitors in the cases on the common- 
law side of this court, aiready referred to. AU persons named or- 
iginaUy as parties défendant, except the suitors in this court and 
Allen, hâve been stricken from the bill. Therefore there is no difQ- 
culty in regarding it as an ancillary suit. In that view, neither the 
fact that the McKiernan Drill Company is a citizen of the state of 
New York, nor the question as to jurisdiction raised by some of the 
défendants, because nearly ail the claims are below the jurisdictional 
amount, are of any conséquence, even if the latter could be in any 
event. 

Complainant calls our attention to the multiplicity of suits as a 
ground for équitable jurisdiction in this case; but mère multiplicity 
of suits aflords no sufflcient reason for équitable intervention, be- 
cause the chancery courts cannot, as a matter of course, throw into 
hodgepodge numerous distinct rights which several individuals are 
entitled to pursue in the common-law courts, subject only to such 
consolidation as the rules of common law and the statu te provide» 
Marshaling assets, however, is a favorite équitable ground of juris- 
diction. In this case we hâve a quasi fund — ^that is, the pénal sum 
of 118,000, named in the bond executed by the complainant — to be 



.^istrji^uted on an. équitable iMiais amoug nnmerous claimants. It 
vfjiïjbçfpund, as mre proceed, thiat î|his fund cannot bedistributed ex- 
pedî^jpùsly or justly withput ihe md of this court sitting in equity. 
On any of tbe suits at law whicb this bill is brought to restrain being 
brought to jndgmçnt, it woald be impossible to détermine in a man- 
ner which would do Justice, either to the claimants or to thè Ameri- 
can Surety Company, tbe pro rata amount which aliould be awarded 
tterein. The question must arise, once for ail, in each of the com- 
mon-law suits as to the actual amount of the claim in each of the 
other,s, and the détermination must be final;, and yet it could not be 
made in such way as tQ bind the other suitorfl. 

A. more serions difflcnlty would arise in the common-law suits with 
referéhce to the amounts and the rights of those claims not already 
in suit, but on which suits may be brovight. The record shows that 
there are over 40 of this cla^s, amounting, in ail, to a very large pro- 
portion of the claims now in suit in this court, if not equaling the 
whole of them. JBut, on this bill, there is no difficulty in making a 
prompt pro rata distribution on each of the claims to which it is an- 
cillary, to such an appunt as will imperil no party concerned, and in 
afterwards retaining the bill fqr a further distribution, when the 
status of the claims not in suit, oîP.sped in other jurisdictions, bas been 
inally determined, This faot alonç affords a secure basis for équi- 
table jurisdiction. 3^here could, be no reasonable doubt that this 
court would hâve jurisdiction of a bill of this character, if ail the 
claimants, including the United States, and also Morgan, the debtor, 
were parties thereto. The only question which seems to présent to 
us any serions difflculty ia whether we can retain this bill, in view 
of fhe fact that neitber Morgan nor the United States, nor ail the 
claimants, are parties heretp, and cannot be made. such. 

iBefore taking up this question^ we will dispose of the prayers of the 
bili to the eflfect that the court ascertain whether j on a final settle- 
ment, there will be a balance due from the United States to Morgan, 
and tbat it realize from Allen on his agreement of indemnity given 
the complainant, and apply the moneys realized from the United 
States and Allen to the payment of the claimants, charging the com- 
plainant only the balance thus remaining unprovided for. The court 
can perceive no ground of equity in thèse aspects of the bill. The 
rights of the claimants against the complainant are absolute under 
the law, and are not to be postponed in order to enable the com- 
plainant to realize, in adTanceof payment of its just dues, moneys 
for its reimbursement. To hold otherwise would be équivalent to 
holding that no creditprs ca,n enforce payment against a surety until 
the assets of the principal debtoç hâve been realized and applied on 
the debt, which is not the law in this jurisdiction or in the fédéral 
courts. The case stands entirely otherwise than it might if the 
claimants heildsecurities which ought to be applied to the réduction 
of their debts before the complainant is calltid on to make good its 
obligation; but, in the case at bar, the right of subrogation, so far 
as its exists, and thCj conséquent équitable security, belong to the 
complainant, and not toi the claimants. Whether or not the joint 
holders of the claim against Morgan, in which Allen is interested, are 
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estopped from proceeding against the bond by reason of the fact that 
Allen, individually, in connection with Morgan, agreed to indemnify 
the complainant, is a matter for considération when it hereafter arisee 
at its proper stage of the case. 

Eeturning to the question of the sufSciency of parties to this bill, 
we are flrst to observe that, as this is an ancillary bill, no persons 
could be made défendants except those already in the case, as, neces- 
sarily, the parties are limited to the complainant and those who 
liave brought the suits on the law side of this court, to which this 
bill is incidental. Therefore, from the very nature of the contro- 
versy, it would seem that this bill ought to be sustained without fur- 
ther inquiry as to parties, because, in this respect, as it is ancillary, 
and limited in its purposes, and of a character which cannot directly 
affect the rights of any not made parties, it stands as an exception 
to the gênerai rule that ail interests necessary to enable a court in 
equity to close a controversy in ail particulars should be before it. This 
exception bas not been discussed by the authorities; but to disregard 
it would be in eflfect to hold that, in many casés, a défendant in a 
common-law suit could not avail himself of his équitable rights, as 
against the plaintiiî, no matter how fundamental, nor how contrary 
to equity an unqualiâed judgment at law might be. The mère fact 
that an ancillary bill, intended to turn aside the inequities of a pro- 
ceeding at law, is necessarily limited, as to its parties, to those in 
the suit at law, also necessarily, for the most part, exclades such 
bills from the gênerai rUlein regard to the joinder of défendants; 
and we can well rest the case lon this point on that proposition. 

With référence to an original bill, no case can be found which, in 
view of section 737 of the Revised Btatutes, and of equity rules 22 and 
47, goes further than California v. Southern Pac. Co., 157 U. S. 229, 
15 Sup. et. 591. The opinion of the chief justice, at page 251, 157 
U. S., and page 600, 15 Sup. Ct., puts this question : 

"Can the court proceed to a decree, as between the state and the Southern 
Pacific Company, and do complète and final justice, without affecting other 
persons not Ijefore the court, or leaving the controversy in sucli a condition 
that its final terinination might be wholly Inconsistent with equity and good 
conscience?" 

Although it was impossible, in that case, for the decree to directly 
affect the interests of the city of Oakland, and although the city of 
Oakland could not be made a party without ousting the jurisdiction 
of the court, yet the court was disinclined to proceed, stating, at 
page 257, 157 U. S., and page 602, 15 Sup. Ot., as follows: 

"We hâve no hésitation in holding that, when an original cause is pending 
in this court, to t)e disposed of hère in the first instance, and in the exercise 
of an exceptional jupisdiction, it does not comport with the gravity and flnality 
which should characterize such an adjudication to proceed in the absence 
of parties whose rights would be in efEect determined, even though they might 
not be technically bound in subséquent lltigation in some other tribunal." 

The purport ôf this seems to be that the court held itself unable to 
dispose of the case before it without passing directly on the questions 
of law which underlay the rights claimed by the city of Oakland. So, 
also, another instance in which the interests of parties not in the bUl 
were directly involved is found in Gregory v. Stetson, 133 U. S. 579, 
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10 Sup. et. 422, where the court waa asked, on a bill in equity, to dis- 
turb the actual status of a fund, without mabing parties to the bill ail 
tho^e who had an apparent interest therein. But, in the case at bar, 
neither of thèse classes of difflculties arise. A decree can well be 
shaped pn this bill which will not involve, theoretically or prac- 
ticaily, any claims made by any persons not parties to it. Theref ore, 
there will not be found in the condition of the case any practical 
difflculty in the way of applying hère the broad exception that, from 
the necepsity of things, ancillary bills are not ordinarily within the 
gênerai rule to which we hâve referred with référence to making 
parties défendant. 

The status is not much uniike that of Wood v. Dummer, 3 Mason, 
308, 30 Fed. Cas. 435. In, that case, the bill was brought by a part 
of the holders of the circhlating notes of an insolvent incorporated 
bank against some of the stockholders, it being shown that it was 
impossible to bring ail the stockholders before the court. The bill 
was sustained, but, in framing the decree, Mr. Justice Story said (at 
page 322, 3 Mason, and page 440, 30 Fed. Cas.) that, in proceeding to 
do equity to those before the court, the court must take care that it 
was not the instrument of injustice to others who were not repre- 
sented; and he added: 

"Non constat, If the whole fund la taken from the défendants In favor of the 
plaintiffs, that there wUl remain any solTent stockholders from whom the other 
credltors cap claim any share." 

The record before the court was criticised by it as insufficient to 
enable it to make a just apportionment; so that, on the whole, the 
court made an apportionment based on the number of shares held 
by the défendants with référence to the entire capital stock. A 
more accurate basis of computation can easily be found in the case at 
bar, without thereby possibly incurring the hazard of doing injustice 
to any other party. This can be done even more satisfactorily than 
was done in Wood t. Dummer, or than was practicable in the several 
classes of cases referred to in Story, Eq. PI. (lOth Ed.) § 96, where, 
without the aid of section 737 of the Eevised Statutes or equity rules 
22 and 47, equity courts hâve proceeded to decrees without having 
before them ail the parties usually regarded as interested in the con- 
troversy. 

It must be understood that we are referring to instances in which 
original bills hâve thus been sustained, not because we intend to 
qualify what we hâve said as to the distinction between them and 
ancillary bills, but for the purpose of illustrating thât a decree can 
go in this case without the possibility of doing injustice to interests 
not repregented. However it might be, if we had» before us an an- 
cillary bill where it was impossible to proeeed to a final decree with^ 
out doing injustice to interests not represented, and though, under 
such circumstances, we might hold that the distinction which we 
make in behalf of anciUary bills would necessarily be limited, yet, 
as the case at bar does not involve any such difflculties, we think we 
ought to proeeed to a decree, notwithstanding the relief which can 
be granted isnot complète, in the sensé in which it would be if ail 
the claimants'were before the court 
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In view of what we hâve said, the bill may be sustained, so far as 
to take an accounting of ail claims which are in suit in this court 
against the American 8urety Company on its bond in issue hère, and 
to order pro rata payments thereon, but with directions that the 
amount of the claims of parties not subject to our jurisdiction shall, 
for the purpose of primary distribution, be so estimated as not to 
Jeopardize the complainant, and that there shall be included in that 
amount the balance due the United States, if anything, and the claims 
not in suit as well as those which are. Thereupon, a primary dis- 
tribution can be ordered accordingly, and the bill can be retained for 
further distribution if subséquent events justify it. Those portions 
of the bill which pray for the application of moneys for which realiza 
tion is asked on account of the possible indebtedness of the United 
States to Morgan, and by reason of Allen's agreement for indemuity, 
having bèen specially demurred to, the demurrer, to that extent, wÙl 
be sustained, and those portions of the bill will be adjudged insuf- 
ficientj and it will be further adjudged that there will be no further 
proceedings against Allen in this case. 

The claims covered by the common-law suits must either be admit- 
ted by this bill, or by stipulations in the suits themselves, or, so far 
as not admitted, no injunction can issue restraining the prosecution 
of those suits so far as necessary to ascertain the validity and amount 
of the several claims in dispute; the burden of the taxable costs of 
Buch detenninations resting on the complainant with référence to any 
suit in which a valid claim is f ound to exist. 

So far as suits on the common-law side of this court represent law- 
ful claims, the complainant is liable for taxable costs to the time of 
the filing of this bUl. Whether or not it will be liable for further 
costs wiU be a matter for future détermination. The équitable rule 
applies hère which was made effective by the suprême court in Bail- 
road Co. v. Oark, 153 U. S. 252, 14 Sup. Ct. 809; and, before this bill 
can proceed further, complainant must amend it by offering to pay 
taxable costs to the time of filing of the bill in each case in which a 
valid claim exists, and must bring into court sufiScient to pay ail 
Buch costs, with registry commissions and other charges in connec- 
tion therewith. 

Morgan was made a défendant, but he was beyond the jurisdiction 
of the court, and no service was made on him; neither bas he ever 
appeared. The court understood that he was not found within tha 
district in connection with the common-law suits referred to, that no 
service was made on him, and that he never appeared in those suits, 
and, therefore, it permitted his name to be stricken out as a défend- 
ant; but, oh a careful examination of the bill, it is found that thèse 
tacts thus understood by the court are not alleged, as they must be 
before a decree can be entered. 

In view of the necessity of the bill being amended in the respects 
pointed out, the only order which can be made at présent is as foîlows: 
Leave is granted the complainant to amend, in accordance with the 
opinion of the court filed this day, on or before the Ist day of August 
next, and, if not so amended, the bill will be dismissed as of course, 
without préjudice and without Costa. 
96F.-S 
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POEEGâMA StJGAR PINB LUMBBR CO. v. KLAMATH EIVEB LUMBEB 
& IMPROVEMENT CO. 

: , ' ; (Circuit Court, N. B. .Oalifornia. August 7, 1899.) ■; 

■' ■■■ i' '■ No, '12,578;. 

1. EsTOPPHL— WaiVek of Breaci^ of Gontract. 

Défendant leaséd to cojiiplalnant fpr a terih of seven yeârs a large lum- 
ber plant, whioh requlred for Its succéssful opération a larger Investment 
of capital than défendant could commftnd. Défendant was to receive a 
Bhare of tlie product; aijd the lease provided that the ,HiiU, sbould be oper- 
atçd tp its iull càpaclty. During the flrgt season it was nql; pperàted to its 
full càpàcity, nor to thé ëxtënt it could hàTe been, wMch fact was' known at 
àll timeé by thé offlcérs and principal stoèkholders of défendant, who, while 
.malsing some oomplalnt,: made iio clalm to, a f orfeiture .pf the lease, but, 
on |he contrary, after jbjei^g infonned ;in,Septeinbei!i;;that was not the 
iiitèntipn of complainant to further operal;e the milï untll the foUowing 
sprinè, contlnuéd td àdviSè with coinplstlhànt In re^çircl to: 'improvements 
and eipenditures in préparation for future 'work. In Fèbrùary foUowing, 
when complainant was ready td start tha milI, and af ter it had expended 
, in iniprovements and in prp«jyring Ipgsfor the seiason's.,wprk; upward of 
$70,000, défendant, withput nptice, tppk possession of the njill, and f orcibly 
héld "it against eomîplaihàtit, claiming â forfelture of tbe lease on the 
grouhd of a f allure toftiUy opei^àte thè thlH. EéM, fhât by its conduct de- 
fendant had waivedaiiyibïeach o£ the çontract in that regardjand was es-, 
topped toclalpi à focfejtuçe itherefçr.- j i „',:. ! 

3. EQUiTyJDRiSDioTioijrr-Iiii^iaiïrqMOji— Adéquate BemedyiAI; Law, 

In such case complainant was withput a plain, adéquate, and complète 
;remedy at law which would excltïde the jûrisdiction of a fédéral court Of 
equity to grant an inJuMctibn against tbe continuancé of thé unlaWful 
acts of the défendant, It béing shpwn, that cpmplainant' had purchased a 
la«ge jtract of timbeyijapd oç :^he.falJ±i|!of the lease, an^fhad eut several 
millioiji Jeet of logs, whiçh wouïd rapiijly detei'iorate In valjje, if not sawedl 

3. Same— STAiuTORY REMEnyï AT Law- , . 

Aremédy at law, to, OTlst sL fédéral epurt pf équitable Jurisdiction, must 
be (jné'whléh existed at cprimlon law when tbe judiciary- act pf 1789 waâ 
passed, pr which has been provided by cpngress; and astatutpry action 
pf fpTcible entry and detainer not maintainable in a fédéral court is not 
such a ,remedy. 

4, Samb — Action of Ejeotmbnt 

Where a lessee bas been forclbly dispossessed by the lessor because of a 
failure to comply with the terms of the lease, which worked a teehnical 
' forfelture of the lease, but, which the lesBor Is equitably estopped to insist 
, upon, an action of ejectment doe^ not affiord the lessee a,n adéquate remedy 
which will preyent him f rpm maihtaining a suit in equity in, a fédéral cpurt, 
as the equitablç rights bf the parties cannpt be Cpnéiàéred by such cpurt la 
an action of ejectrnent 

Thls was a suit in equity to enjoin the défendant from f orcibly 
interfering with complainant*» possession of a lumber plant and saw- 
mill under a lease. Où flnai liearing. 

E. S. Pillsbury (F. D. Madison and James P. Pafraher, of counsel), 
for complainant. 

■y. s. Stratton (S. C. Denson, W. W; Kaufmatl, H- B. ŒUis/and 
James E. Tapscott, of counsel), for i^spondent '; 

MOREOW, Circuit Jûdgè. Tbis is an action to restrain the re- 
spondent from interfering with the complaiiiant in the occupation, 
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conduct, and management pf its lumbering business at Klaniathon, 
in Siskiyou county, Gai. It is alleged in the Mil that complainant 
is a corporation organized under and by virtue of the laws of the 
State of Oalifornia, and that respondent is a corporation organized 
and existing under the laws of the state of Oregon; that on Febru- 
ary 24, 189T, respondent and one Hervey Lindley entered into a 
written agreement by which respondent agreed to lease to Hervey 
Lindley or his assigns its entire lumber plant in Siskiyou county, 
Cal., and Klamath county, Or., for the term of two years f rom and 
after March 30, 1897, the considération for the lease being an annual 
rent of one dollar per year and a division of the profits, by which 
respondent corporation was to receive one-third and said Hervey 
Lindley two-thirds of the total profits. It was further agreed that 
the said Lindley or his assigns should hâve the privilège of continu- 
ing the lease under the same terms and conditions to March 30, 1902, 
which privilège was afterwards extended by an additional agreement 
to March 30, 1904, and the division of the profits changed for this 
additional period to 45 per cent, for respondent and 55 per cent, for 
Lindley and his assigns. It is alleged that on April 7, 1897, respond- 
ent corporation made, executed, and delivered to Lindley a lease of 
ail the prpperty described in the agreement of February 24, 1897, 
and in accordance with its terms; that upon the exécution of this 
lease Lindley signed and accepted the same, and entered into pos- 
session of the property mentioned therein, and undertook the man- 
agement and opération of it as a lumbering business; that on the 
15th day of September, 1897, Lindley sold, assigned, and transferred 
to the PokegamaSugar Fine Lumber Company, the complainant here- 
in, the said instrupient in writing, and ail his right, title, and inter- 
est therein, and thereupon the complainant entered into the posses- 
sion of said property under and pursuant to the terms of said in- 
strument in writing, and thereafter conducted, operated, and carried 
on the plant: and lumbering business in accordance with the terms 
of the lease, and kept and performed ail the covenants and require- 
ments provided in the lease until the occurrence of the interfér- 
ences, unlawfulacts, and interruptions described in the bill; that 
the lumbering plant consists of a sawmill and log jack, with booms, 
lumber yard, tramways f rom the planing mill to the yard, planing 
mill, etc., on the bank of the Klamath river, at Klamathon, on the 
line of the California & Oregon Eailroad, in the county of Siskiyou; 
a log slidé about 24 miles aboyé the sawmill ; that the logs are con- 
veye4 to this log slide by a railroad about 9 miles in length, about 
2 miles of which was actually built by complainant, and complain- 
ant holde the légal title to ail of the railroad, together with the 
rolling stock, including the engine; that the logs hauled over the 
railroad are eut from lands occupied by complainant, and that re-- 
spondent has no right, title, or interest in the lands whereon the 
logs were eut; that between the 7th day of April, 1897, and the 

day of February, 1898, the said Lindley and complainant 

eut and caused to be eut 15,000,000 feet of logs, to be sawn at the 
sawmill during the sawing season of the year 1898; that of this 
about 4,500,000 feet were in the woods adjacent and contiguous to 
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the:*âîlroad, about 6,000,000 féët- ready to be loadéd'iipon the cars, 
âboat '4,000,000 feet in the river, accessible to tHe èà^îtttill: at Klama- 
thbn^ and about 1,000:000 feet iû' thé booms conrieëted "With the mill; 
that in cnttiiïg and preparing the said logs for the mill complain- 
ant had expedded nacre than $50,000, and had expended more than 
120^000 in eqnipping the mill, railroad, and other portions* of the plant 
in> readiness for operating the eaid plant during the saAVing season 

of 1898, whi'éhbegan about the ■ ^ — day of February, 1898, and 

for which complainant had the whole plant in readiness; that on 
the —'— — day of February, 1898, in the nighttinie, respondent, act- 
ing by and through its président, J; R. Cook, and by W. E. Cook and 
John 8. Cook, as diretetors and agents of said corporation, violently 
and by force of arms entered thé sawmill, drove the watehman of 
complainant ont of the sawmill, excluded the complainant therefrom 
by force and violence, and then proceeded to block up ' the said mill 
so as to prevent the use thereof, or the taking of logs from the booms 
or lumbet from the yard, by barricading the openings of the mill; 
that in; so forcibly taking and ôcèupying said savirmill respondent 
employed not only its président; J!K. Cook, and its directois and 
agents,' W.Ej Cook akd John B. Odok, but also from four to six 
fighting'meïi, who entered the mill in the nighttime, àrmed with shot- 
guns : and irifles, drove ont complainant's watchteiân by threats and 
violenêe, and hâve ever since remàîned in the mill, armed with shot- 
guns, rafles, and ammnnition, and by threats a:nd forcé and the ex- 
hibition of flrearms hâve excluded and still exclude complainant, its 
agents, représentatives, and employés from the mill, and prevented 
the use and occupation thereof ^ complainant; that the cause and 
purpose of the forcible" and violetit entry by respondent veas to com- 
pel complainant to abaûdon the said premises, and because respond- 
ent has entered intb a contract for the sale Of the said property, 
provlded that it can deliver possession to the proposed purchasers, 
and that respondent has threatened tô annoy arld harass complain- 
ant so as tO'prevent its operating the plant; that the acts of re- 
spondent weré not preceded by any peaceable èntry upon the said 
property, or any part thereof, or any attempt to make such entry, 
or any demand upon complainant for the possession of the same, 
or the privilège of entering thereon, or any complaint that Lindley 
or complainant had failed to keep or perform any of the covenants 
or conditions Of the leàse dated April 7, 1897; that, on the contrary, 
on the - ^ - •' - day of Décember, 1897, at the rèqùest of respondent, 
complainant furnisbed to it a written statement showing the resuit 
of the opérations of Lindley and the complainant to that date; that 
respondent has never since interposed any objections, but that since 
that date complainant has continued to eut logS; to make repairs, 
and to conduct the lumbering business at an outlay of more than 
f 10,000, all'of whicb will be lost to complainant, as well as amounts 
heretof orei expendedi and profits which would arise, unless complain- 
ant can continue tp operate the plant; that, on aCcount of the vio- 
lent and unlawful acts Of respondent, complainant has suffered great 
and irréparable injury by delay and interférence in the prosecution 
of its lumbering business, and, unless respondent be enjoined and 
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restrained from a continuance of its unlawful acts, camplainant will 
suffer still greater and further irréparable injury and damage, and 
more particularly in this : that the season for floating logs down 
Klamath river will expire about June 1, 1898; that, the water in the 
river being unusually low this season, a shorter season than ùsual 
is to be anticipated; that, if the logs eut are not floated this season, 
they will sufîer a détérioration of 50 per cent, in value, and will be- 
come a total loss if not used in 1899 ; that complainant has sufflcient 
logs to run said sawmill at its fullest capacity during the remainder 
of the year, if not interfered with; that the said sawmill is the only 
one available to complainant, and the only mill to which the logs 
can be delivered; that there is no sale and no use for the logs ex- 
cept to be worked at the said mill; that by a failure to work said 
logs during the season of 1898 complainant will lose large profits 
which it would otherwise obtain therefrom, and which are not capa- 
ble of accurate computation, and that by the wrongful acts of re- 
spondent complainant has been and is subjected to a daily expense 
of flOO or more, which is a dead loss to complainant; that respond-, 
ènt threatens to continue its interruptions and annoyances af ore- 
said, and will continue them unless enjoined and restrained by this 
court; that respondent is insolvent, and unable to respond in dam- 
ages to complainant on account of the unlawful acts and injuries 
mentioned, and that complainant has no plain, adéquate, and com- 
plète remedy at law. 

On April 2, 1898, complainant filed an amended complaint, in 
which it allèges, in addition to the foregoing, that any judgment 
which might be recovered against respondent in an action at law 
would be wholly worthless, and could not be satisfled in whole or in 
part; that practically ail the property of respondent situated with- 
in the state of California is in the county of Siskiyou, the full cash 
value of which, as stated by respondent to the assessor of that 
county, and as assessed by him, is the sum of |23,000; that this 
comprises the whole of the property of respondent, except a tract 
of timber land in the state of Oregon, of the value of not more than 
110,000, which tract of land is mortgaged, and a small tract of land 
in Minnesota, mortgaged at more than its value; that respondent, 
for the purpose of placing ail of its property beyond the reach of 
any exécution which might be levied against it, mortgaged, on or 

about the day of February, 1898, ail the property belonging 

to it under the said'^lease, to the amount of |92,000, at the rate of 
6 per cent, per annum ; that the value of respondent's property does 
not equal the value of the mortgage liens and other incumbrances 
with which it is charged, and said property could not be sold for an 
amount to satisfy the liens existing upon it; that said property and 
plant were managed by respondent at a great loss of money, in con- 
séquence of which management respondent and its ofQcers became 
indebted to the amount of more than |36,000, of which the sum 
of more than |12,000 is due to men employed by respondent, who 
are unable to coUect their claims; that respondent did not pay its 
business obligations, and in conséquence thereof many creditors were 
obliged to bring actions at law, and to attach portions of said lum- 
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bering pla^t and property; thai in many of such actipns judgments 
wei'e iébS,îli;éd, ànd portions iif said propeïty sold 't^rider exécutions 
issued époh* sâïd jtad^nienb; tiiât on or aboât tîie -r- — - day of 
Mkyi, 180T, à judgtnent for tîie silm ol"|8<)0, or tliereàboùts, was ob- 
ipaînéfl â^irist respoiideÊt iii the'superior court^-;cbunty of Siskiyou, 
intliis State, upon à côïitrâct'debt; that à writ of exécution was 
issûéd and placed in the hânds of thé shërilî for thé purpose of sat; 
isfyin^ skid jùdgmeût; Md thé sheriff li^der this writ sold the mil! 
mentionèd in the said léàse, and |he lànd upon Which^jt stands, for 
?90O, and .that said prôpèrtji' hâs iièvér been redeemed irom such 
sale; that' ïespohdent bas; during thetertii of three years allowed 
its ta3:éi tobecom'e delinquéht, anii -83,168 to be had of said property 
to the stàte for unpaiid t^esj 'thàt àt the tinië bf the exécution of 
sàid lease moré than 85 per cent, of tl^Lç' capital stock oifrespondent 
was owned by J. K. Cook, W, É. Cook, and John S. Cook, and that 
ail and èacb of thém iare' iiisolTent,;and iinable to pay their debts 
as they faïl due, and ài^é Èfor ptïSSegsed ofany property which could 
be levi'éd' updn to satisfy any jud^pietit which might be recovered 
•agaînSt'thëm, and any Judgîneût wïiich. complainànt might recover 
for the wrohgful interfefèiïcès^ intefru|)tïon^, and aiàfadyàhcë^ afore- 
said would be wholly HvortlilësS^ ■ '■ 

Upon tbé flling ôf the biU^'bn Màrch 'ÏT, I8î)8, àn'ô'rder '«'as issued 
tequiring réSpondeht to SbW causé why àh ihjunctîon pendente lite 
should not lie granted, àiid, ùpon complainànt gîving'a bond in the 
sum of f 10,000, a stay order was issued, restraining tîie .respondent 
from in'^iiy inanner intèWerihg with, iinp.eding, or hindering com- 
plainànt 'in oécupying,coriducting,manàg"iûg, and cai'i*yîng on ail the 
property haeûtibned iiitÏÏé'Iêàsè. On April 12, 18^, the respondent 
ojoVèd the court for a m'ëdifibation of the restraining oMer so that 
the respondent be hot réqtiiréd to surrender the possession of the 
mill, office, and barn niièntldiièd iû'the Ijill of cdrûplâmt; that the 
complaipaht be ordered and d^itected. td. testore ail df'thé property 
mentiohed in the bill td'th9''saine dondition, as regards possession 
thereof, ksthé same -Wais |h at the tinie of the flling of the bill, in so 
far as SUch possession màybâ-ve been changed or aflectèd byahyorder 
of the court. This motidh was âénied. ÏPokegàma Sugar Fine Lum- 
ber Co. v. Klàniath Eivér Lumber & Improvemént Co., 86 Fed. 528. 

Respondent flled its'aii'^wer on ilày %6. 1898, in Whieh it admits 
the wrifteri àgreemept ihâde with Hërvey Lindléy May ï, 1897, as 
stated in the complaînt, and that the agreement was modifled, aS 
stated in the bill. Admits that a lease was madë, exëCuted, and de- 
livered to respondent às"'sét,fôrth in the bill; adnilts th£^t, on the 
exécution df this leâsé b'y respondent,.' Lîndléy sigiiéd ,and acceptcd 
the samé, aii'd ëntered into thé property described in tlie lease, and 
undertook the management 'Ht thé logging (lutti'ber^ business. Dé- 
niés that bètWeen April'l^' 1897, aud'ieptelnbér 15, 'Ï897, or at any 
time, Litidlëy operated attd carried on the property pur suant to the 
terms of.the lease, a!hd' képt or pérfdrmed ail or any of the condi- 
tions prdvidëd in thé lëasé tobe képt and perfdrmëd by him, and 
aivers that the lease protidëd thât "the party of the second part herê- 
by binds hiriiself, his exébùfdrs, administra tors, or assigns, to tâke 
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possession of said lumbering plant, property rights, and franchises 
immediately upon the exécution of this lease, to operate said plant 
as a lumbering business to its fullest capacity in keeping with the 
best business interests of said parties thereto, and to its profitable 
opération"; that the capacity of said liunbering plant now is, and 
on April 7, 1897, was, over 50,000 feet of merchantable lumber per 
day of 10 hours, or at least 13,000,000 feet of merchantable lumber 
for 10 months of 26 working days per month of 10 hours per day; 
and that it is practicable to operate the lumbering plant at ail 
times of the year. Avers that, if Lindley had so desired, he could 
hâve had suiHcient sawlogs at the boom to hâve commenced sawing 
on May 15, 1897, and could hâve kept the mill in opération, and could 
hâve eut therein 50,000 feet of merchantable lumber per day of 10 
hours, or, by running two shifts, could hâve eut 10O,0'0O feet of lum- 
ber per day, and could hâve kept the mill in constant opération since 
that day. Avers that from April 7, 1897, to September 15, 1897, 
wùile Lindley had the management of the sawmill and plant, the 
sawmill was operated in ail 22 days, during 19 of which Lindley 
sawed 1,100,000 feet of lumber on his own accoimt, and on the re- 
maining 3 dàys Lindley sawed 150,000 feet of lumber from logs fur- 
nislied by J. E. Cook, so that the entire product of the sawmill be- 
tween April 7, 1897, and September 15, 1897, was 1,250,000 feet of 
lumber, wliereas a reasonable product, allowing from April 7, 1897, 
to iVIay 15, 1897, for making préparations, should hâve been 10,- 
400,000 feçt of lumber. Dénies that complainant, subséquent to 
Beptember 15, 1897, operated, said plant in pursuance of the terms 
of the lease to Lindley, but avers that the mill has never been oper- 
ated by complainant, and that no lumber was sawn therein after 
►September 15, 1897, and prier to February 12, 1898. Avers that at 
or immediately after the exécution of said lease Lindley conceived 
the idea of defrauding respondent out of the said property by so mis- 
managing the lumbering business as to produce no profits, and so 
distress respondent, which was at that time embarrassed for want 
of suffîcient funds with which to carry on its business, and, as was 
well known to Lindley, had leased the plant to him upon that ac- 
count, principally upon his assurances that he would operate the 
plant to its fullest capacity, and so as to secure respondent an in- 
come from the business; and that, if respondent had not relied upon 
such promises, it would never liave consented to the said lease; 
that it was fuUy understood between Lindley and respondent that 
the sawmill plant was of great value, and had cost not less than 
1400,000, and that the sawmill had the capacity to eut 5,000 feet of 
good merchantable lumber per hour, and could, by running 10 out 
of eaeh 2'4 hours, eut and manufacture at least 50,000 feet of such 
lumber; and that with reasonable management and energy the said 
sawmill could in each year eut and manufacture 26,000,000 to 30,- 
000,000 feet of such lumber. Avers that ail the conditions were 
favorable to the carrying on of the business throughout the entire 
year; that the logs could be floated down the Klamath river from 
the timber lands, and a constant supply kept at the boom at any time, 
and that the mill could be operated at least 300 days a year; that 
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upon each 1,000 feet of lumber manufactured intelligently and eco- 
nomically in the said mill thére îs a net profit of ftom $3 to $29, 
and an average profit of not less than $6, and the annual net profits 
of the mill under reasonably gbod management are and should not 
beléss than |150,0O0; that àll thèse facts werë wèll understood 
and kriown byboth parties atthë time the lèasé wàs made; that, 
if 'Lindley had performed his part of the confract, respondent wonld 
hâve had an income from the piknt of not legs than f 50,000; that 
Lindley neglected to repair thé logging railroad so as to keep it in 
order; that at or immediately after the exécution of thé lease George 
Mason, Dean Mason, and -Johni É. Cofiin Combined with Lindley in 
htt' schemes to defraud respondent; that in the month of Septem- 
ber, 1897, he and they formed the complainant corporation, to which 
the lease was assigned, and erer since that time they hâve carried 
on the same scheme for the injury of respondent. Dénies that re- 
spondent, acting through its président, J. E. Cook, and W. E. Oook, 
and John S. Cook, or either or any of them, forcibly entered the milï 
and committed the acts complained of in thebill. Avers in this be- 
half that complainant had, by its neglect, damaged respondent in 
the sum of ûot less than $41,000, and that respondent's attorney 
had advised it that it had the légal rigbi to reoccupy the savv'mill 
and plant, and to hold and use it; that on or about Pebrùary 12, 
1898, respondent sent its employé John S. Cook and three other 
employés, at about 8 o'clock iii the evening, to take possession of 
the said saAVmill, and thèse employés did take possession of it, quiet- 
ly and without force, on behalf of the respondent, and, în order to 
retain suéh possession, proceeded to and did inclose the said saw- 
mill with liimber; that it is not true that respondent, in so occupy- 
ing the sawmill, employed fronl four to six flghting men, nor any 
flghting men whatever, nor that thèse flghting men drove away com- 
plainant's watchman with threats and violence. Avers that when 
John S. Cook and others entered the sawmill, complainant's watch- 
man depàrted without the use of any force, violence, or threats, and 
respondent entered into and maintained quiet possession thereafter. 
Admits that -respondent's agents and employés did bring guns into 
the sawmill, so as to make a shôw of force, owing to an anticipation 
of violence on the part of complainant's agents. Admits that it 
claims the right to the possession of the said sawmill and ail other 
property embrâced within the lease of April 7, 1897. Avers that, if 
Lindley and complainant had exercised reasonable business care and 
energy, a sufficient quantity of logs could hâve been eut, hauled, 
and deposited in said river, and flbated down to said sawmill, dur- 
ing the year 1897 and January, 1898, to hâve kept said sawmill con- 
stantly in opération during the whole of the year 1898, but that in 
this respect complainant and Lindley hâve beéh éateless and in- 
diffèrent, and hâve neglected to perfôrm their duties under the lease. 
Avers that respondent is solvent,'apd amply âble to pày any judg- 
ment which Complainant might obtain in an action at law against 
réspôndeînt. Aters that respondent in good faith executed a mort- 
gage to B. A;'Watkins for |92,pOÔi with interest at 6 per cent, per 
annum, upon the premises nàmèâ in said lease and other property, 
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wMch property was worth. more than double the amount of incum- 
brance, and the exécution of the mortgage was rendered necessary 
by the unlawful and dishonest acts of the said Lindley and complain- 
ant. Dénies that the property belonging to respondeQt does not 
equal the amount of mortgage liens and incumbrances with which 
it is at présent charged, but avers that the property can be sold for 
more than 1100,000, — more than enough to pay the said mortgage 
and existing indebtedness of respondent. Dénies that it is now, ot 
has at any time been, insolvent. Dénies that respondent has not 
paid its demanda, debts, and obligations as they hâve arisen, and 
that creditors of respondent hâve been obliged to bring suit against 
it, and to attach portions of the lumbering plant and property, and 
that portions of said property were sold under exécution for the pur- 
pose of satisfying the demands of creditors, except that in one case 
suit was brought, and the demand has been fuUy paid. and settled. 
Dénies that a judgment for the sum of |800 was obtained against 
respondent in the superior court of the county of Siskiyou, or in any 
other court, upon a contract debt or any other debt, that a writ of exé- 
cution was issued thereon, that the sherifE of the said county, pursu- 
ant to this writ, sold the said mill and the land upon which it stood 
for the sum of |900, but avers that a judgment was obtained against 
a third party, upon which an exécution was levied upon the said 
mill, aad the sheriff proceeded to sell the said mill, against the pro- 
test of respondent; that since said sale said judgment has been paid 
and satisfled, and any cloud created upon respondent's property has 
been removed. Avers that respondent has settled demands for 
taxes, except one old unsettled demand for taxes in the state of Ore- 
gon, amoùnting to about |600. Dénies that J. E. Cook, W. E. Cook, 
and John S. Cook, or any of them, are insolvent, and not possessed 
of sufflcient property to satisfy any judgment which might be levied 
against them. There are many other déniais and averments in the 
answer, but those stated are sufflcient to disclose the questions at 
issue. 

On November 17, 1898, complainant, by leave of court, flled an 
amendment to the bill of complaint for the purpôse of presenting its 
case in another aspect. In this amendment to the bill it is alleged, 
among other things : That at the time respondent entered into said 
mill and commenced its interférence with complainant, on February 
12, 1898, tespondent declared that it did so because of the noncompli- 
ance of complainant with the terms of the lease requiring complain- 
ant to operate the said plant to its fullest capacity. Avers that re- 
spondent ought not to be heard to say that complainant had forfeited 
any rights by reason of its opération of the said plant, because during 
ail of the time commeucing with Apriî 7, 1897, and ending with Sep- 
tember 15, 1897, Hervey Lindley in good faith had operated the plant 
in accordahce with his best and honest judgment that the plant 
should be operated in keeping with the best business interests of the 
parties to the lease, and f rom the 15th of September, 1897, to the un- 
lawful interférence by respondent, complainant continuously operated 
the said plant in a manner which, according to its judgment, was the 
only manner in which the plant could be operated' to its fullest ca- 
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pacity m keeping with the best interçsts of both complainant and 
respondent; that the plan adopted by Lindley and complainant was 
adQpted àbput the time the lease was execùted, and; theréafter the 
plant eind prôperty were operated contiinioùsly in accordance there- 
with; tjh^t this plan was fuUy Iknown to respondent, and respondent 
had fulj knowledge ôf ail thàt -çyas done about the opération of said 
plant; that prior to February 12, 189^, no objection or, complaint was 
eyer made by respondent of the mannér in which the lumbering plant 
was operated; that during the said tihxe money was continuously 
expended by Lindley and complainant in accordance with said plan, 
and that no complaint ys'as made, and no notice given by respondent 
to complainant, thattie plan of operatîng said plant wag not in ac- 
cordance with the terinSi bf said leasç ^s understood by respondent; 
that no notice was evei" giyen, by respondent to Lindley or complain- 
ant , ttat respondent ever claimed, OF would claim, that Lindley or 
complainant had lost or forfeited ahy rigbt updér said ïease, or that 
respondent iwould claim the right to or would enter upon the prôp- 
erty under the right so to do in certain ©vents proyided in said lease; 
that up to î'ebruary 12, 1898, respqndènt recognized that the lease 
was in full JEorce and éffect, and that Lindley ançi complainant were 
entitlesd to àll the rights and bbund by, aïl the liabilities thereunder. 
Ayeré that the plan according to jwhic^ the said plEfnt was operated 
by Lin4^y and complain^aiit Jiad; tîie .^^Pfoval of respondent up to the 
tinie gt tie unlawful.interïerenc.és afo5esa,id; that;.'inc»rdèr to opôrate 
saià luW;ber plant, etc., .acçprdingtpsaid,. plan,. it.teca^Beadyisable 
and necessary ,f or compj,âinaïiï .to ^iiter into a çontrapt for the pùr- 
chasç, ,o£ tîwber lands ^n ithe neigbbiiif hood of , the; Ipg^îng, railway ,de- 
sçri|^d!in,.^aid leas^, and, that f^itf the ^kpowledgé and acçprding to 
the,44^Jçe|^nd:instiigatiQft pî respçn^^jit, complaîria^t Çntered intp a 
contraqij ;\vith .the Caii^prnia, & Oregoii Railroad, Company for the 
purcha^.of ,14)000 açr^e^pft^m,be^,îaild, and agr^^d to pay therefor 
$6.50 ,p,çr',acre, making'a ,totaJ oïjjue^rly |9Q,0pp, fpf whicb amount 
complainant is liable under said con tract; thâtj if the unlawfûl inter- 
férences eoinplained ofjin tlie original, ,toi,ll are persisted in, ^complain- 
ant. williiaYe no use for said timter^ l^fls, a^;will; suffçp inimense 
damages in this respjBct,, wbipjb,.will be entireîy irrépàrablp adid ir- 

recoverable.against resppjQ^eDjt :.,,;■; ; ,.,1 ; , . 

Upopit^e; issues thua,presented,)^y|tbe,pïéadings,th,e case was tried 
uppn, its ff^erits in îf oY^mber, 11898. , ; . .tVitïiess^s wepe çaûed âhd ex- 
ainined, in ppen court, and dpcuBiehtp^ry; évidence intpoducqd. in sup- 
port pif thiè'olaims pt bothi^âes» ajd, ;particula,rly \vitb respect tp the 
main qveçtion of factwhetber on Fpti^uary l2, J89S, tbe coitiplaijiajit 
had ini;iirçe4,.a forfeiture p|£ thç 4e5aSiel()yreas,9jiof,itsf allure during 
the precedipg.lO months tp ôperate we iêased propç^tJ ^^ ^ lumbering 
business itpiitsfuliest capàcity,, in,kpeping:with ttp bçiat business in- 
terests of ajl^l çoncerned. The, sawinill aJid appurtehances cpnstitjit- 
ing part o£,the lumbering idant d^sçrihëd in the ;bij,l pf coniplaint are 
located at : KlamathoBi, ; pn the; ÇlpaaiË), riypr, iii Siskiyou cpunty, 
Cal., near where the: Çalif orpia & Oregon Rajlrpad crosses the river. 
ï*he remainder of the.pîlant èonçists mainly of a Ipg slide or chute 
about 2,700 feetlong, ,20 mjlçs ijp the Klamath river, the franchise 
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for ifloating logs frora the sMe to the mill, and a logging ràilroad ex- 
tending from the .slid.e iuto the timber a distance of ahout 9 miles, 
t&gether with an engine and a number of cars for hauling logs from 
the logging camp to the river. Jt is contended on the part of the 
respondent that thfeeïiidence shows that the mill at Klamathon has 
a capacity; for sawing 70,000 feet of lumber per day of 10 hours each, 
or 1,820,000 feet eiach month of 26 working days, and that it had an 
aggfegatfi capacity of 12,740,000 feet for the remaining 7 months of 
the year 1897 after the complainant's assigner entered into the pos- 
session of the plant on April 7th and was ready to commence work,^ 
and that logs sufftcient to produce this amount of lumber and keep 
the mil! continuously in opération could hâve been eut, loaded on the 
cars, hauled to the log slide, deposited in the river, and driven or 
fioated to the mill during this period. The évidence shows that 
duiing thèse 7 months tbe mill was in opération only 22 days in the 
month of August, and that the amount of lumber sawed was 1,096,223 
feet of the complainant's logs and 168,959 feet of logs belonging to the 
Klamath Kiver Lumber Company (John E. Cook). Upon this évi- 
dence and testimony r^lating to the method adopted by the ofiflcers 
of the complainant for operating the plant, the respondent claims 
that there was a forfeiture of the lease at the time it undertook to re- 
gain possession of the sawmill and other property belonging to th.e 
])lant. , ' . , 

As the conduct of several parties Connected with the two corpora- 
tions that are parties to this suit will be a subject of considération 
in determiûing the questions at issue, it will be necessary to explain 
preliminarily their relation to the business and affairs of thèse two 
corporations. John E. Cook, the président of the respondent corpo- 
ration, its manager and principal stockholder, purchased in 1892 the 
property locatf d at Klamathon, which. he afterwards developed into 
the plant in controversy. This development he accomplished by 
the investment of considérable capital of his own and the incurring 
of individual obligations in a large amount. Thèse individual obliga- 
tions appear to hâve been incurred in the name of the Klamath Hiver 
Lumber Company, a name assumed by Cook for the purpose of carry- 
ing on his personal business. John E. Cook has two sons, WilliaxQ 
E. Cook and John S. Cook, who hâve assisted their father in the 
management of his business, and who bave been and are stockholders 
in the respondent corporation. In the latter part of 1896 and the 
early part ôf 1897 John E. Cook found that his personal obligations 
in the name of the Klamath River Lumber Company had become so 
large, and of such a pressing character, that he was unable to continue 
the opération of the lumber plant successfully without flnancial as- 
sistance. At this juncture of aflfairs, Hervey Lindley, of Los Angeles, 
Cal., appeared at Klamathon, in January, 1897, and looked over the 
plant. In February, 1897, he appeared again, and opened negotia- 
tions for an option to lease the property, making such représentations 
as to his ability tô secure means to ôperate the plant that John E. 
Cook, on Febiiiary 24, 1897, entered into such an agreement on be- 
half of the respondent corporation. This agreement provided for the 
terms of a lease, and provided further tiat Lindley or his assigne 
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should hâve until March 30, 1897 (afterwards extended to April 10, 
1897), iD wMch to a.ccept or refuse the propositions contained in the 
agréement. Before this option expired, Lindiey made an examina- 
tion of the entire plant, and bronght to Klamathon, among others, 
Greorge Mason, of Los Angeles, Who was to furnish the jiecessary 
fuûds to carry on the enterprise, if a lease should be obtained. The 
resuit of thèse examinations of the property and the attending nego- 
tiations was the exécution of a leasé of the property by the respondent 
to the complainant on Âpril 7, 1897. The complainant contends that 
the évidence shows that it was understood between the parties to 
this lease that the flrst year wâs to be a prépara tory year for the 
balance of the term, and that the spécial effort of the flrst season was 
to'be directed to getting out a stock of logs for the active opérations 
of the second year. This elaim is bgsed in part upon an added condi- 
tion to the original option, dated April 1, 1897, providing for an ex- 
tension of the term of the lease for a period of two years from March 
30, 1902, as originally provided, to March 30, 1904. In his testi- 
mony Lindiey explains the circumstances under which extension was 
made as follows: 

"Aîter we made this trip over the protwrty, we came to Klamathon, and dls- 
oussed the matter In the office with the Cooks. John R. Cook, W. B. Oook, and 
John S. Cpok were there. They were ail of them there ofl and on, and most 
of tlîem ail the time. Mr. Mason said that the time, as contemplated In the 
lease, was not sùffieient to justlfy the putting In of the money that would be 
neeessary to operate it, and that he would not feel Inelined to go into the prop- 
osition on a flve-year iease^ He said: 'Weare none of us lumbermen. Mr. 
Lindiey has had some expérience in lumbering, but none of us outside has, 
and he has got the trade to leam orer aga^ij, as he has been out of the busl- 
nèsfe a long while;' and be said: 'Unless there is a further extension put into 
this leaâe of two years, I would'not care to' engage in it.' It was on the state- 
ments made by hlm at that time that the extension of two years was provided 
for in the lease," 

Lindiey was asked if the shortness of the flrst season entered into 
considération in making the extension. His reply was that "it 
did. The stàtement was made there by him (Mason) that this year 
had gone so far past thàt it could not be anything more than a pre- 
paratory year at best." 

George Mason, in his testimony, gives the détails of this conversa- 
tion, as follows: 

"I objected to the arrangement on account of the shortness of the time, and 
during that conversation I oalled attention to the fact that it was then getting 
aiong in the spring pretty well; that the roads were impassable; that there 
were scarcely any provisions at the camp, and none down below; and that the 
length of time tiat it would require before they couid get provisions In there, 
and before the roads would be sufïiclently dried so that they could be hauled 
up there, and before they could bave moved their camp or built another, was 
necessarily a lot of time; that those things would necessarily take up a lot of 
time. Then, i went on to expîain to them that we were new in the business; 
that we none of us understood the business very wèll; that, while it was true 
that Mr. Lindiey had previously had quite a good deal of expérience in the 
retail business, even he had had no expérience to amount to anything in man- 
uf acturing, and that we practically had the business to leam ; that we had to 
close up our affaira where wewere, and get moved up thei-e. I told him that 
we would absorb so much time in those things,— in learniflg this trade; that 
the trade Was not only new, but that the locality was new, and we had 
to become familiar with the surroundings, and had to look up and establlsh 
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markets; and ail those things would require a great deal of time, and the flrst 
thing we wpnld know the season would hâve slipped by, and very little lumber 
would hâve been eut." 

John R. Cook testifled that there never was anything said by Mr. 
Lindley about preparatory year or experiments, or anything of that 
kind; that Mr. Mason djd intimate something of that kind, and the 
witness said: 

"Gentlemen, if you want this property to experiment with, I don't want you 
to talk any more to me. We want money. It takes money to run a sawmill. 
If you don't want to put the money In, I don't want you to talk any more to 
me." 

This witness was subsequently interrogated as foUows: 

"Mr. Lindley says that it was lepresented to you that they could not go to 
work that year; that the first year would be a preparatory year; and, upon 
that représentation being made to you, you agreed to the extension for two 
years. Is that true? A. No, sir. Q. You say that is not true? A. No, sir; 
that is not true. Q. That you are certain about? A. That I am certain about. 
That is emphatically not true. Q. What dld Induce you to make this exten- 
sion? You made it? A. Yes, sir. I cannot think of anything any further 
than Lindley talking to my oldest son, and insisting on his getting my con- 
sent to this extension for fear Mr. Mason might back out of the whole trade, 
and it would faU through. I can't think of anything else." 

W. E. Cook, in his testimony, conceming this same conversation, 
dénies that anything was said a'bout the flrst year being a prepara- 
tory or expérimental year. He was asked the question : 

"Was anything said alxiut the flrst year being an expérimental year? A. 
No, sir. Q. Was there anything said about extending the agreement in re- 
gard to ustng the flrst year for prelimlnary work, or anything of that char- 
acter? A. No, sir. Q. When was it agreed upon that they should commence 
opérations? A. They were to commence Immediately. Q. And how should 
they run after commencement? A. To thelr fuUest capacity. And they were 
to make certain improvements. They were to add a re-saw to increase the 
capacity that year." 

John S. Cook testifled that he was présent during most of the time 
the negotiations were in progress which led up to the extension of 
the léase for the period of two years beyond the original stipulated 
time. He was asked what occurred. He said : 

"The entire negotiations seemed to be banging flre just about that time. 
Mr. Mason did not seem to be very anxlous to go in, and my father dld not 
seem to care very much about having him come in! Fihally Mr. Mason said 
that he did not like the terms as they then stood, and he thought they needed 
more time ail round; that the présent one would probably be a short season, 
and if they declded not to buy, or not to extend the lease, that they wanted 
more time to clean up in. He said they would bave a great deal of money in 
the business by that time, after thèse number of years of operating, and It 
would take some time to get this money out, and he did not want to put his 
money in on such a short term of lease. Q. What was said about the first 
year being expérimental or preparatory, if anything? A. I don't remember 
anything of that kind at ail. Q. Would you hâve remembered it if it had oc- 
curred? A. I think so; yes, sir." 

He says, however, that about that time he was called into an- 
other room by Lindley. This testimony was not admissible as vary- 
ing the terms of the written contract entered into by the parties 
at that time, but, considering it as showing the circumstances under 
which the contract was made, it certainly does not establish the 
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coSOipiiàixéÂi's clàm thàt: tàe first year ! wâs to ,:|^p"|i ptaparatory or 
expérimental year. It does, however, show thaf uçaer ail the cir- 
cuiiistances the flrst year would necessarily be a short season for the 
operatiiori of the plaint âié a Iniùber-prodUcing ëôiicérn. But, gmng 
thls f^tit ail the weigurto whiciîitîs entitlçd, ifis not sufflcient to 
expt'ain thë faililre 6f the coihpîainaht 'tb operatte' the sawmill for 
more than 22 days during that year, and the conséquent f ailure to 
pr<)dq;cï .^liogether more Ihah' 1,265,181 féet of lumber. It appears 
thàt .1111 rçspondent had , operateâ-thé plant fronl March 2, 1893, to 
Pebmary 3, 1894, producing 7,340,000 feet of lumber; from June 9, 
1894, to September 6, 1895, producing 13,064,000 feet; and from 
October 13,. 1895, to October '1311896, producing 8,660,0«) feet; and 
thèse ojfçèratibns were not pi'odt^ye, becàuse not sùfflciently large. 
It i4 W; évidence that it was for'the purpose of, securing sufflcient 
capital lo.operate the plant up to its fnllest capacity, as ppovided 
in the lease, that the! cohtract now under ccmsideration was entered 
into % tSie,ïéèpondent> The isiiïû^ê of Jobn\R. Oook to tnianage his 
corporàîtjôn sùccessfùUy does nqt appear to, hàvé béen by reason of 
anyiaxib of expérience or knowledge of.the lumber business, but a 
lack of means to meet his current obligatiohs while producing lum- 
ber and acMjifmulatfçg, a stock, o;n, a, large scalç;. , ,, 

Tl^is .bri^gs, usto .thecpn^îdi^raïioft of the iestimony relating to 
the mâna:gemen,t;0f ifbe plaint by.Lindley in his own najine froin April 
7, 1897, ,to Septembçr 15, 1897 (when, the lease was assîgned to com- 
plâinapt^, and as the m^ijager qf/the complainant corporation during 
the remainder of the year 1897* The lease of the property ,by the 
respoïideni tp Hervey liindley was executed Afiril 7, 1897, and on 
Apifil' 12^ 1897, I4ti^ley enteiéd. iiito an; agreément With one David 
Hçrn f^herein the iàt|er, agree^^ |;p commence logging immediately 
on section 31, township 40 S., range 5 E., W. M., situated in Jackson 
cpuflrty, Or-,, eut timber a^ directed, and Ipad the same op the cars at 
fi.'SS per.l,0OÔ fèei, payable in : pasïi on 'deinahd upon the scale cer- 
tificàte pf logs, havihg beén lô^^ed, on the cars. , There is testimony 
directed ' to fhè question whethér it would not hâve been more ad- 
vantagepus to .hâve commenced loggihg on section 29 in the same 
towûship, ràthei" than on sectioçf SI, îot the reason that the location 
of section 129 was ejaimed to have^een such that a larger and earlier 
stock of logs could hâte been secured from it than from section 31; 
but the testinlpny dôes not éstabliSh the fact that logging could hâve 
cpmmencèdoii, Section, 2^ any e^ïifii'.thàn on section 31, but rather 
the contrary. ' It doès appear, iipw'é.ver, that section 29 was nearer' 
the line 'of railroad, after the road was extended, than was section 
31, and that af ter such éxtensipû logging was in faet carried on 
more rapidly'than on the lattër , ^^Ctipn. In this connectibii it is 
claimed by the respondent that the inill could hâve l;»een started up, 
had reasoqable diligence; been ex;ercised, in six weeks after the lease 
wâs ifiàdte, 'and cPûld hâve been ;képt' côntinually nihhing up to the 
date wh^';tllflÈPPkst(ndèrtookVtp6btâiû, possession bf the plant, 
in Febrùar^; 1898; and the facl!'tliàt lo^s wére riot delivèred.to the 
railroad in thé 'timber until six ■Weeks after the signing of the lease, 
and noriè -frère delîvfered àt thë riiill in qùantrty "until a drive of logs 
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was made in the latter part of July and the first of August, shows, it 
is claimed, one of the failures on the part of Lindley to carry out the 
terms of the lease. The sufflcient answer to this daim is that Hora 
had been logging for the Oooks the previous year, and had the neces- 
sary horses, wheels, and gear constituting the outfit for this particu- 
lar character of work, and no one else in that country had ail thèse 
appliances. It appears further that Lindley did endeayor to hurry 
the commencement of the work. He urged Horn to commence 
bringing in logs as soon as possible, to use his men to the best ad- 
vantage, and to get out as many saw logs as he could; and the latter 
testifies that he did the best he could, but the preliminary arrange- 
ments took time, and besides the ground was too soft to log beiore 
May 18th, when the logging did in fact commence. This évidence 
does not appear to support respondent's claim that there was a fail- 
ure at this time to carry out the contract. It was apparently good 
judgment to commence logging on section 31, and logs were obtained 
from that section as soon as possible. But, after logging had com- 
menced, and had been carried on for a short time, Lindley does not 
appear to hâve been so urgent as at first in rushing the work to se- 
cure a large supply of logs for the mill during the first season. 
Horn's logging contract provided that he should eut timber as direct- 
ed by Lindley. TJnder this authority Lindley undoubtedly had the 
power to require Horn to work to the full capacity of his outfit, and 
even to enlarge it if necessary, to get out logs during the spring 
and summer in sufScient quantities to supply the mill to its fuUest 
capacity for the whole season. But, instead of pushing logging 
opérations at a time when such activity would be of substantial ad- 
vantage in securing éarly and continuons results in the production 
of timber at the mill, he limited Horn in the use of an outfit, and re- 
quired that he shpuld not use, on section 31, to exceed 24 head of 
horses and corresponding appliances. This limitation reduced log- 
ging opérations on this section to little less than thé capacity of the 
railroa^to transport the logs to the river. Horn testifies that there 
were tiniés whenwiaiting for the loading of cars "the trains were de- 
layed, and at other times trips, were lost. Horn further testifies that 
when he first started logging Lindley was very anxious to ha,ve the 
logs in so he could 'get the mill stàrted, and he hoped to keep it run- 
ning, but later on lindley told him that he was going to saw up what 
logs he could get into the rivef until they went down. and then he 
was not going to saw any more until, next year. Lindley testifies 
that he made no such statement to Horn. Horn, on the other hand, 
testifies that Lindley's réputation for truth, honesty, and veracity is 
bad, and the testimony of Dr. G. W. Dwinelle is to the same effect. 
This last witness also testifies that in the summer of 1897 Lindley 
told him that he had operated the plant sufflciently to demônstrate 
that lumber could be produced at a profit, and that was ail he cared to 
do that summer. The déposition was taken of W. W. Hall, the fore- 
man logger under Horn. He testifies that he talked with Lindley 
about the logging, and advised him that they could do better to log 
first from section 29, and afterwards from section 31. Lindley re- 
pUed that he supposed they could, but he did not intend to do a great 
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deal th.© first year; he jiist intended to get ready, and log thë second 
y ear . .r... This conversation occurred about th.e middle . of June. There 
is otheB testimony substantially tothe same effect, but it is not nec- 
essary to pïtrsue the subject furthet. The factappears sufflciently 
establiahed that there was no great- effort on the part of Lindley to 
secure Irom the logging opérations a full supply of logs for the mill 
for the flrst year. 

Tuniing now to the railroad, we find in its later opérations, during 
the season, évidence of the same putpose not to carry logs to the river 
so that they might be driven down the river to the mill in large 
quantities during the summer and early fall of 1897, but a design to 
postpone this work until the next season. The flrst logs were de- 
livered at the railroad on May 19th, and thèse were hauled to the log 
chute or slide on the river and deposited in the river on the same day. 
The évidence shows the opérations of the railroad as follows: 

Logs bauled and placed in river between May 19th 
and 31st ' 504,368 feet. 

Logs hauled and placed in river between June Ist 
and 24th 913,288 « 

Logs hauled and placed in river between July 7th 
and 14th 485,612 « 

Lb^s in river on July 14th 1,903,268 " 

On July 14 1897, the flrst drive of logs was made 
froïntliè chute to the mill. The drive was complet- 
ed on'Àugiist 11, 1897, and resulted in delivering at 
the m*ill about 1,000,000 " 

Iiea,vipg in the river between the mill and chute 903,268 " 
LogS hauled and placed in river between August 

llth and 31st. . . . ... ..... . 1,207,589 " 

Logs hauled and placed in river between Septem- 

ber Ist àhd 22d. 995,787 « 

' ÏJOgs 'in the river September 22, 1897, when 

cùtting on section 31 had been completed 3,106,644 " 

Bet\veen May 19th and July 14th the railroad was in opération 
35 days, tod iâle 13 Working dàys. It is explained on behalf of the 
complainani thàt thèse idle days were caused by the breaking of the 
log chute.: Between July 14th and September 22i the railroad was 
in operatioù '34 days, ând idle 26 working days. It is explained 
that thèse idle days weJ*e also caused by the breaking of the chute, 
and thë fïirther fact that the railroad train was in the custody of the 
sheriffi for the period of 10 days under an attachment agaînst the prop- 
erty of John E. Cook. Deducting thèse 10 days when the train was 
in the hands of the sheriff as not properly chargeable to any fault 
of thé. coinpiainant or hlsassignor, there remain 28 working days 
in a/ peribd of 4 months for which there is no explanation except 
thatthe train was stopped because the log chuté Was being repaited: 
It mpst'ie^iJparent that in an enterprise of this character, where 
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so many men were employed, and such large interests were involved, 
this explanation is notentirely satisfactory. There is testimony 
tending to show that the chute was not properly looked after, and 
that more care and attention in niaking timely repairs would hâve 
prerented much of the damage it received. This was probably the 
fact, but it is clear that the chute either ought not to brealf so often, 
or be repaired with less loss of time, if the plant as a whole was to 
be worked to its full capacity. 

When cutting on section 31 had been completed, 
on September 22. 1897, there remained on that sec- 
tion logs skiddéd up alongside of the railroad to the 

amount of 342,527 feet 

Logging was then commenced on section 29, town- 
ship iO S., range 5 E., W. M., but thèse logs were not 
hauled to the ri\er. They were skidded np near the 
railroad track. and kept there until the next year, 
The logs skidded were as follows: 

September 3()th... 135,705 " 

October Ist to 31st 2,423,016 « 

Kovember Ist to 8th 562,149 « 

Total logs skidded. 3,463,397 " 

Wliy were not thèse logs hauled to the river, and floated or driven 
to the mill during the months of September, October, and Novem- 
b( •? There were logs left in the river from the July drive amount- 
ing to about 903,368 feet, wMch would bave made the total quantity 
about 4,366,665 feet. Lindley was asked this direct question when 
he was on the stand: 

"Why dld you not put any more In the river, and why did you not make a 
drive? State why you did not, and why you skidded the logs alongside of the- 
railroad track." His reply was: "We made that one drive, and it was ex- 
pensive. I talked wlth Mr. Will Oook in particular about it, and he advised 
me not- to drive any more. We had in the river as many logs as we cared 
to take the chances of losing in the freshets in the winter rains. We did not 
dare put any more in the river for fear vre would lose them. We thought the 
hist way was to skid them along the railroad track. I instructed them to skid 
tli< m hère at the top of the log chute, but they failed to do it. They did skid 
tli( ni along the track, which was better than to drop them In the river, and 
take the chance of losing the logs by a rush of water in the winter time. Xhey 
elaimed that that river was susceptible to floods at certain seasons,— in Janu- 
ary, and perhaps February,— and they hâve floods there that hâve taken large 
quantities of logs over the dam. When they go over the dam, they are lost." 

Lindley's theory was that, as the river was subject to floods in 
January and February, the logs in the river at that time were liable 
to be carried down the river, and over the dam, and lost, and that 
the better policy was to accumulate a stock of logs at the log chute, 
on the river bank, and commence depositing thèse logs in the river 
as sooo as the danger of a flood had passed in February, and con- 
tinue this opération during the months of March, April, May, and 
June. In this way it Was claimed that many logs would reach the 
mill without driving, and the expense under such circumstances 
would be from 15 cents to 25 cents per 1,000 feet, while driving the 
96 F.-^ 
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rivesfi laterrin, the season, aûd duriiig low water, would cost mucli 
more. : Hetestified that the cdst of the drive that was made in Jùly, 
1897, was 90icents per 1,000 feet,; that in 1898 four drives Of the 
river were njade, the flrst one comniençing the latter part of May, 
and the last one ending in the fall. The aggregate of thèse drives 
was about 9^100,000 feet. The cost of the first drive, of 1,300,000 
feet, was 35 cents per 1,000 feet; the second, of 3,7'00,000 feet, was 
70 cents; the third, of 2,500,000 feet, was 90 cents; and the fourth, 
of 2,000,000 feet, was |1.25,— the average foi^.,the whole season of 
1898 being 86 cents per 1,000 Içset It appears from this statement 
that the increase in the^ cost of driving thp river as the season ad- 
vanced and the water became low, which was an objection in 1897, 
was not an insupei^able objection, in 1898. If it was good policy to 
drive the river in 1898, evçn undèr an increase of expense, in order 
to furnish the njill with logs to içep it in opération, it would seein 
to hâve been good policy to ^ave carried ont this plan in 1897. 
Moreover, the decliing of the logs by Horn alongside of the rail- 
road in 1897 was an extra expense for which Lindley had to pay 
25 cents per 1,000' feet. This expense would hâve been avoided if 
the logs had been hauled directly to the river. The excuse advanced 
by Lindley that fhe driving of ' logs down the river in the fall of 1897 
would hâve been expensive is not, therefore, under the circumstan- 
ces, a sufflcient réàson for keéping the 'sawmill in idleness for months 
after isawing up the small stock of 1,000^000 feet in August. 
: Lindley's next reason for not driving the river after August, 1897, 
was that Williaùi E. Oook advised hiai not to drive any more. Wil- 
liam E. Cook téstifles" that heûgave no such advice; and John R. 
Gook, whose expérience and interest entitie his views to some con- 
sidération, téstifles that he urged Lindley to kèep putting in more 
logs. He w^i.Q]E the opinion rthat the river conld be driven every 
dayof the-yeârj:and thiat the wwk should not be stopfled. lindley's 
nextrèasoln for not kéepiûg logs) finbving dow}i"thé river in' the fall 
Vi'as that 1;!tf^y had in .the river /as-m^^ cared to take 

îhe cHanoés of'.Iosîng/.in the freshets in the winter: rains. Thèse 
treshets, hesaysy.were liable to occunin January and Pebraary; but, 
hotwithstanding liis apprèhensioïi in this respect, it appears that 
the railrpà4 did cionïmencé |iauling.Iogs again on Dpéember 28, 1897, 
âhd betweën thaï: time and February 10^ 1898, — the most dangerous 
period of the year,T^there were plàéedin the river a stock of logs 
amounting to 927,758' feet, which^ tbèether with the logs already 
in the river (3,106,644 feet), niade an aggregate bf 4,034,402 feet of 
logs in the river during ail the winter monthsi Whàtever danger 
there may hâve been in the loss <sâ a considérable qùkntity of logs 
from freshets in January and Febma^y was, therefore, in fact in- 
eurred by the accumulation of this large stock oflogslio the river. 
It is manif est that uûder thèse conditions the safér course was to 
hâve driven ithesé logs: down the river tothe mill, and had them 
taken out and sawed iûto lumber; and this was precisely the plan 
of opération pursued during thé season of 1898^ when, notwithstand- 
ing the water was loWer in the river than in 1897, over 9,000,000 
feet of logs were driVen down the river between May and Novem- 
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ber, and at tlie latter tîme no considérable numtter'of logs remained 
iri' thé river in danger 6î being lest, while a large stocli of lumber 
was accumulated at the mill for the market. Now, if, in addition 
to driving the 3,106,M4 feet of logs that were actually placed in 
the river prior to September 22, 1897, the logs skidded in the timber 
prior to November 8, 1897, and amounting to 3,463,397 feet, had 
also been hauled to the river as they were being eut, and the whole 
stock of 6,470,041 feet driven dôwn during October and'November, 
Ihe driving would hâve béen entirely Safe, and there would hâve 
beena saving of expenâe, notionly in the amount paid for skidding 
the logs in the tirhber, but in the less expense propprtionately for 
makihg large instead of small drives. This method of operating the 
plant would hâve kept the inill running to its fidl capacity for fonr 
or five monthS during 1897, and placed lumber on the market with 
j»rofit to ail concerned, leaving six or seven million feet of logs in 
the timber with which to commence opérations in the following 
wpring. In determining that the plant could hâve been operated suc- 
cessfully in this way during the season of 1897, and should hâve been 
so operated to comply with the terms of the leasé, the fact is not 
(fverlooked that af ter" Sépterùber 22, 1897, the railroad was extend- 
ed a distance of a mile and a half or two miles through section 29 
and into section 19, and that the rolling stock of the road was used 
to carry rails iand ties in this work of construction; that there was 
alsô during this time some repairing done to the main line and to 
the rolling stock of the road; but it does not appear that this work 
need to hâve interf ered with the hauling of logs to the river for any 
great length of time, and certainly cannot be considered as any ex- 
cuse for suspending the opérations of the railroad for a period of 
four months. 

But another aspect of this ease remains to be considered. The 
Cooks resided at Klamathon, and during the season of 1897 they 
observed the plan pursued by Lindley and his associâtes in carrying 
on the work and business alfairs of the plant, and, while it is true 
that John E. Cook continually urged Lindley to adopt methods of op- 
ération that would hâve secured more immédiate and possibly bet- 
ter financial results, he gave no notice or warning to the lessee that 
he would claim a forfeiture of the lease until he and his sons under- 
took to regain possession of the plant on the night of February 12, 
1898. When the placing of logs in the river from sectioL 31 was 
suspended, on September 22, 1897, the Cooks knew that no more 
logs were to be driven down the river that season, and no more 
lumber could be sawed at the mill until the next season. Indeed, 
this fact was known to John R. Cook as early as September 1, 1897, 
when Mason testifles that he had a conversation with Cook about 
the opérations of the plant, and the latter complained that Lindley 
had promised to assist him in getting a loan, and had failed to do so, 
Mason says: 

"He [Cook] sald he might be mistaken; he hoped he was (the old gentleman 
talked very nîcely about it) ; hut he said he did not think Mr. Lindley was 
gaing to be a success in the business. I asked hlm why, and he sald there 
was not being as much accomplished as there should be; that we had vlrtually 
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gotten througli .sawlng- and that there wpulfl npt be any more eut. That waa 
understood là oùt ,6tdnversatlôn,-i-that tbëy would not dp anytMng to saw aay 
more that year,-J-£Ùia hé scemed to thiiik thére had not bèen as much accom- 
plished in that way as theré should hâte been. I called hls attention to the 
conversation that w© had had in the spring, and told him that wè had gotten 
along about as well *s ^ ^^^ supposed we could in gettlng ready; and when I 
called his attention to that conversation It seemed to change hls mlnd quite 
a good deal." . 

Hère was a period of more than six montas, during whieh time ail 
the facts were présent upon, whjch. a, fprfeiture could be claimed by 
the respondent on the ground that the plant was not being operated 
as a lumbering business to its fuHesè capacity, but tbe Gooks stood 
by during ail this time, and made no tnove, except that John K. Cook, 
in September or October, copmunicated, to one of his Eastern crédit- 
ors the information that the contract was not being .çarried out, and 
he belieyed.that it was going, to be a, "freeze ont." This information 
appears to bave been tbe, commencement of negotiations with otber 
parties for the formation of à corporation to operate the plant after 
possession ha,d been pbtained by the forcible seizure of the mill and 
appnrtenances as flnally executed by the Cooks on the night of Feb- 
ruary 12, 1898. But ail thèse proceedings prior to the assertion of 
a claim of forfeiture of the lease were^carried on without the knowl- 
edge of lindley. or his associâtes. The bad faith invelyed in thèse 
proceedings on the part of the Cooks isdisclosed by abrief statement 
of BomG: of the acts of lindley andhis associâtes in carrying out the 
terms of the lease upon the plan of opérations adopted by them. 
One of the reasons giveni by John E. Cook for leasing the property 
was that it could only be operated successfully by the investment of 
a large amount of capital. There is no complaint that this was not 
donc by the lessee. It appears from the testimony tbat prior to Feb- 
ruary 12, 1898, the complainant had espended upon the plant and in 
securing the stock of logs then on hand upward of |70,000, and the 
only means it had for reimbursing itsidf for this outlày were thèse 
legs and the .proceeds from the sale of about 1,000,000 feet of lumber. 
The value of the logs to the complainaait was dépendent almost en- 
tirely upon baving possession of the mill, and being able to eut fhem 
into luraber, since there was no other mill in the neighborhood. 
With the mill in the hands of the resppndent or a corporation under 
the control of the Gooks, the complainant would be helpless to protect 
itself in disposing of this large quantity of logs. It appears further 
that no timber lands were inoluded in the lease, but logs were ob- 
tained by tbe complainant from lands purchased from the California 
& Oregon Railroad Gompany, tbe complainant succeeding to the inter- 
est of the Cooks in certain contracts between them and the railroad 
Company. The last of thèse contracts assumed by the complainant 
was for the pnrchase of 13,851 acres of timber land at |6.50 per acre, 
amounting ito |90,000, and the contract between the complainant and 
the railroad company was dated December 6, 1897. But not only 
did the Cooks give a passive assent to thèse extensive préparations 
for futute opération pf the plant, but it appears that they conferred 
with Lindleyiwilh respect to certain détails. About September 24, 
1897, Lindley visited the East to see about the placing of lumber in 
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the Eastern markets, and to ascertain whether it would be safe to 
make a large eut of lumber with any eipectation that a market could 
be found for it. On Lindley's return, about November 21st, he 
stopppd at San Francisco to examine a donkey engine to be used in 
the wopds for logging purposes. Wben he arrived at Klamathon, 
about November 24th, he repeated to the Cooks what he had found 
in the East, and the prospects of the lumber market. He also con- 
ferred with them at thàt time about the advisability of purchasing a 
donkey engine for use in the woods when the ground was soft, and 
wheels could not be used, and he exhibited the eut of one he thought 
suitable for the work. John E. Cook advised the purchase of a 
better one, on the ground that the best was the cheapest, regardless 
of cost. Lindley purchased the one he had examined at a cost of 
between |1,700 and |1,800, and when it arrived at Klamathon the 
Cooks assisted in unloading the engine from the cars and loading it 
onto wagons for transportation to the woods. On October 15, 1897, 
James Steel, the secretary of the respondent corporation, located at 
Portland, Or», addressed a communication to Lindley, as the manager 
of the complainant, demanding a statement of the business, as fol- 
lows : 

"Hervey Lindley, Esq., Klamathon, Cal.— Dear Sir: Please prépare and for- 
■tvard a statement of the business of the Klamath River Lumber & Improvement 
Company from the time you took possession under your lease untll the présent 
time, showlng condition of the business under your management. This request 
is made upon you under the terms of the lease. Your prompt attention and 
compliance with this request will greatly oblige, 
"Yours, very truly, 

"Klamath River Lumber & Improvement Company, 

"By James Steel, Secretary." 

It will be observed that it is expressly stated that the demand is 
made under the terms of the lease. This communication was ae- 
knowledged by Lindley under date of November 32, 1897, and a state- 
ment forwarded in a letter dated December 17, 1897, as foUows: 

"James Steel, Bsq., Secretary Klamath River Lumber & Improvement Co., 
Portland, Oregon— Dear Sir: In accordance with your request, we hand you 
herewlth balance sheet December 1, 1897. We hâve everything in good shape 
for a business of 15,000,000 this year, and hâve 10,000,000 logs now eut. Will 
start the mill in January, weather permitting. Hope to hâve a railroad from 
mill to timber next season. The river is the trouble hère. 

"ïours, truly, Hervey Lindley, Manager." 

A further statement was called for by Steel under date of De- 
cember 21, 1897, to which Lindley replied, under date of December 
24, 1897, as follows: 

"James Steel, Esq., Secretary Klamath River Lumber & Improvement Co., 
Portland, Oregon— Dear Sir: Your letter 12/21/97 at hand, and in reply to 
your inquiry as to gênerai information about the business we are doing will 
say we sawed in ail a little over a million of our own stock. Getting a 
late start, and everything disorganlzed, we cotild only make this year virtually 
a preparatory year for the comlng one, and we hope, barring accidents, to eut 
15,000,000 this coming year, and expect we hâve 10,000,000 now eut, and ex- 
peet to start the mill in January, and rim it ten months, and hope we may 
get good results, and, with market as at présent, prospects are good. We hâve 
had a great deal of expense, almost as much as we should bave for a full 
year's business, and this plant can only be operated on a large scale to pay, 
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ana 'wë' "wili trjr'tliat, arid sëe lï tïat'Càtf'Wiiaade' profitable. Wlth compli-' 
isélitrot'àfe seaton,= âûdexi)resslï^ OOT deSire to heariifiionï j^^ 
r il .jjiiïoursj truly, „ ;, :! >:;;' ' HerveyiLimJley, Manager." , 

' To iiié^é statëments'by Xindley as ttie manager ôf the complain- 
ant'îip .objection Vas, biade by the respbndent, à» no conit)laint' 
màde tl^ât ^he lease liad beén fôrfeited; About the «H or 5th of 
Pëbriiàï^, tihdley liad*a conférence, withJoha E. and Williain E. 
Oook çèflcei^niiig thé ^ddiiticin of a, hôx fabfory to ihe plant. There 
'W'âs oné aiready oh the^renlises, ndtiiii us^j belbrigiing to the Pio- 
neer Bbi Faètbry, holdiiié à Ipa'se ft^om the réspbrideht. The COoks 
hndertopk tô fiegùtkté, On béhalf of the CQmpIainant for the right 
tp use ^bis fàctory in ëoniiéptiôh witii thë sàwihill, and one of them 
did wïite a lettier in thiS'Beihaif'tb the party oontrolling the right; 
but pendihg further negbtiationS the mill aùd bthef property be- 
lOnging tb the plant Wa^seized by the Obbks în' the interest of a 
combinàtibh tb whïch thfey wérè pattiés, and fonned for the purpose 
of op^ràtiùg thé pliant wheh posseissioù bf it shbiild bè obtained. 

ASsnmihg that the compMhant failed tb fnliy pefform the con- 
ditions of the îéase ëntiéred into with iifé respbhdeht, as stated in a 
former part of this opinion, and that this failure resulted in the 
right ôî thé Téspondent tb demaiïd a forfeitùte of the lease in Sep- 
tenabey, lS^T| it i,9 n^veirt;b6j!eâs çleax that. t)ie subséquent transac- 
tions ju8t peiated giveito thè ça«e a différent aspect Every consid- 
eratioB oftràght and justice reiquired that under the circumstances 
the forfeiture should hâve bééb aiSéerted promptly, and a return of 
the prop€|rty depianded as soon ^s -the default Of the complainant 
had becbmie an established fact. But hère we bave the offlcers of 
the respondent standing by while large expenditures were being 
made for thé behefli! ot the plant, and dealihg -with the manager 
of the complainant with respect toihiportant'nïàttera with every 
appearancé'pf àsSenting to the cOntihuance of préparations for the 
future opération bf the plant on a large scale. Thè fact thât John 
K. Cook persistèd in bis objections dùring the season of 1897 that 
the plant was notbeihg opéra ted successfully, or to its full capacity, 
is not sufiièi.çnt.' Hè knew ail thé facts, and should hâve asserted 
then the right of forfeiture now daimed by the respondent as a dé- 
fense to this action. It is assumed that Oook's complaints were not 
merely Personal, but that he represented the respondent in his rela- 
tions with the complainant and in bis dealings with its officers. This 
conduct, under the çii-çumstances, ampunted toawaiver of the for- 
feiture, and the respondent will bé estopped from afterwards exer- 
cising its légal right to claim it in opposition to such waiver. 
Bishop, in his work on Contracts (Enlarged Edition) states the rule, 
in section 792, as follQws: 

"Wa.fi'èr is whëifé one in possession of ariy riglit, Whether conferred by law 
or by contfâct, and of full kûowledgé'of the' material tacts, does or forbears 
thè d'ôlng of Bometliingînçonslstétit -with the exlstencfe of the right or of his 
îhtentioh to réfy' oh It Therèùpon he iS sald to hjité Waived it, and he Is 
çreé^udéd frë& Blàimihg anything by reàsoà of It alt^ifwards." 

în SWàin t.'Sèamens, 9 Wall. 254-274, the tttle is stated in the fol- 
lowiiig iahfuage: : i 
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"Where a person tacitly encourages an act to be done, he eannot afterwards 
exercise his légal right in opposition to such consent, if his conduct or acts of 
encouragement induced the other party to change his position, so that he will 
be pecuniarily prejudiced by the assertion of such adversary claim." 

This doctrine is too well established, and the cases where it has 
been applied too numerous, to require any further référence to authori- 
ties. It is sufficient to say that it is peculiarly applicable to the 
facts of the présent case, and détermines that the respondent was not, 
under the circumstances, in a position to demand a forfeiture of the 
lease, or disturb the complainant in its possession of the leased prop- 
erty on February 12, 1898, because of the failure of the latter to 
operate the plant to its fuUest capacity prior to that date. In this 
View of the case, other questions discussed by connsel in their briefs 
need not be considered. 

The question of the équitable jurisdiction of this court was necessa- 
rily involved in the motion to modify the réstraining order (Pokegama 
Sugar Pine Lumber Co. v. Klamath Eiver Lumber & Improvement Co., 
8fi Fed. 528), and in the proceedings for contempt (Id. 538), and, while 
not discussed in the opinion, was considered and determined in favor 
of the équitable jurisdiction of the court. 

The respondent contends tliat upon the facts stated in the biU of 
complaint tl^ere was fpr the in jury complained of a remedy at law. 
Section 723 of the Revised Statutes provides that suits in equity shall 
not be sustained in eithçr of the courts of the United States in any 
case , where a plain, adéquate, and complète remedy may be had at 
law. Under this statute the remedy at law, in order to excl,ude 
equity, must be.as practical ^ndl as efficient to the ends of justice and 
its prompt administration as the remedv in equitv. Boycé's Ex'rs 
v.Grundy, 3 Bet. 210, 215; Insurance Co. v. Bailey, 13 Wall. 616, 
6^0; Tyler v. Savage, 143 U. g. 79, 95, 12 Sup. a. 340. In the prés- 
ent case the prompt interposition of a court of justice was impérative 
|:o préserve tbe property for the benefit of both parties. ,1316 re- 
spondent had taken, possession of the property without regard to the 
requirements of lav*' in such proceedings, and for a time ,m,aintained 
the possessipn thiis iUegally obtained by the display of force. The 
cQurt caiinot close its eyes to the real meaning anà character of such 
proceedings. They were inauguratéd in défiance of law, and were 
meant to be maintained ag^inçt its ordinary processes. This is 
shown conclusively by the f act that this court was only able to en- 
force its orders at flrst by resort to the power of punishment for 
contempt, and any delay or hésitation at this time would unques- 
tionably hâve resulted in the destruction of valuable property, and 
possibly in the loss of life. But it is contended the complainant 
might hâve proceeded in the proper court, under a statute of this 
State, for forcible entry or forcible detainer. The diverse citizenship 
of the parties entitled the complainant to corne into this court with 
its cause of action, and obtain the remedy which this court has the 
power to give. The civil action of forcible entry: and detainer has 
been proyided by the law of this state, but not by the laws of the 
United States.' The remedy at law that will oust this court of its 
équitable jurisdiction is not what may be found in the state laws, but 
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whât wap ;pppyi,âe^ln tlje commoii law as it existed in this country 
whenithe judiçiaury act of 1789 was enacted, or in so^me act of con- 
gress providing soch a remedy. Robinson v. Campbell> 3 Wheat. 
212 j Boyle T. Zacharie, 6 Pet. 658 j McGonihay v. Wright, 121 U. S. 
206, T Sup. et. ëiÔj Cropper v. ÔOburn, 2 Curt. 465, Féd. Cas. No. 
3,416; Eailwa;f'Co. v. EUiott, 56 Fed. 772. Tke civil action of 
forcible entrj and detainer did not pi?evail at common iaw, and has 
not been provid^d fcy congress. ' 

The action of 'ej'ectment is subject to the objection that it did not 
afford an adéquate remedy. As against the légal forfeiture of the 
lease claimed by the respondent, the complainant asserted certain 
equities to defeat respondent's rigHt of possession based upon such 
forfeiture. But in an action of ejectm.ent in a United States court 
where the légal title prevails, such equities could not be considereo. 
Miller v. Courtnay, 152 U.: S. 172, 14 Sûp. Ct. 517; Carter t. Ruddy, 
166 tJ. S. 493, 17 Sup. Ot. 640. I thiiik it sufadently appears from 
the testimony that complainant Would itave suffered irréparable dam- 
age had not the respondent been enjoined from committing the acts 
of interférence complainëd of In the bill of complaint. The facts 
need not be repeated. They hâve been sufiSciently referred to in this 
opinion and in the previous opinions that hâve been rendered in the 
progress of this case. Hère is a laf ge plant, embracing varions 
prôperties, depending for ita success and vaine upon capital and 
management, the snpply of timber, and the conditions of distani 
markets. The complainant had furnished the necessary capital, 
found a profitable market, and, indepèndently of the lease, had se- 
cured and obligated itself to purchase a large tract of timber land, 
which, at that time, at least, furnishied the only supply of logs in quan- 
tîty accessible to the riiili. The possession of the mill by the re- 
spondent under its claim of right woiïld hâve given it no claim or 
title to thèse timber lands. What, theh, could it hâve done in the 
vray of operating the plant, under the existing conditions, except to 
make moré certain the condition of flnàncial embarrassment from 
which it and its principal stockholders were trying to escape? The 
fàCt that a new corporation was to take told of the property simply 
furnishes additional évidence that whatever damages the complainant 
might suffer by the proceedings would be irréparable. 

Let a decree be entçred in favor of the complai^ant in accordance 
with this opinion. 



McGRAW V. WOOtiS et al. 
(Circuit Court, D. West Virginia. August 3, 1899.) 

EqTJITT PlBADIHQ— BlLLr-ALTBRNATIVBPRAYBES. . 

Under the rule that a bill naay be framed witb a double aspect with 
prayers for alternative relief , when such lelief is founded on the same facts, 
and Is in resipbnse to the allégations of the bill, a bill is not demurrable 
whlch, after ^àetting ont the facts relating-to a sale of land by défendant 
under a mortgagë, prays that such sale be set àsi^ as illégal, or, If ad- 
judged; légal, that an agreement made by défendant tô resell the land to- 
complalnant after défendant'» purchase at the f oreclpsure sale be en- 
f orced. ' 
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in Eqiiitj. On demurrer to bil!. 

Sinims & Enslow and Ambler & McCluer, for complainant. 
Smitli D. T'urner, for défendants. 

JACKSOX, District Judge. The bill in this cause allèges: That 
on the 12tli day of July, 1897, the défendant Woods conveyed 1,000 
acres of land in Pocahontas county, in this state, to the plaintiff, 
McGraw. That the considération for the land was $8,500, one- 
third of which considération was cash in hand, and the balance of 
the purchase money was divided into two equal installments, pay- 
able in 6 and 12 months, with interest from date. That the de- 
ferred payments were secured by a deed of trust on the land. The 
cash payment was made, and the flrst note being the second pay- 
ment was also paid, and after the second note — being the second 
deferred payment — fell due, McGraw having failed to pay it at ma- 
turity, Woods caused the lands to be advertised for sale in the 
Pocahontas Times, a v/eekly newspaper, at Marlinton, in said county, 
on the 13th day of August, 1893, to satisfy the last payment for 
the purchase money due on the land. That at the sale which took 
place under the deed of trust, Woods, the holder and owner of the 
note, amounting to f2,833.33, became the purchaser of the land for 
the sum of |3,045. That on the day of sale, and shortly thereafter, 
Woods executed the following paper: 

"I agrée that John T. McGraw may hâve ten days in which to repay me the 
purchasç money o£ land and two hundred and tifty dollars in full costs, etc., 
and on payment of which I will resell land to him or cancel this sale to-day, 
and ail trust deods on said tract for my benefit. 

"August 13, 1898. [Signed] Samuel B. Woods." 

The bill further allèges that before the sale was completed by the 
trustée the plaintiff caused to be tendered by the Grafton Bank of 
Grafton, W. Va., through one of the banks of the town of Ohar- 
lottesville. Va., the home of the said Woods and of the said trustée, 
to the said Samuel B. Woods, the défendant, the full amount of 
the balance due upon the purchase money of said land, with inter- 
est and costs up to that date; and that afterwards, within 10 days 
from the day of sale, he caused to be tendered in the same manner 
to the said Samuel B. Woods the full amount of |3,295, which he 
declined and refused to accept; that the said McGraw lias always 
been ready and willing and anxious to carry into effect his contract 
of August 13, 1898. The bill also allèges that the pretended sale 
made by the trustée was not in compliance with the terms and pro- 
visions of the statute of West Virginia regulating sales made under 
deeds of trust. It also appears that McGraw had sold the land to 
the G;reenbrier River Lumber Company prior to the sale under the 
dëed of trust, and executed his deed for the same. It is not neces- 
sary to notice the other allégations of the bill upon a demurrer to 
it. It is insisted by the défendant that, the plaintiff having parted 
with his title, and being out of possession of thé land conveyed, 
he cannot maintain a bill to quiet title. I do not understand that 
the scope of this bill is for any such purpose. It is true that it is 
framed with a double aspect with alternative prayers, but the facts 
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set ont in the MU as the foundatiou for relief are the sarne. It is 
unnecessary to discuss upon a demUrrer the question whether the 
sale was made according to the terms and provisioûs of the statute 
of West Virginia. That question is strictly one which arises upon 
thei ■merits of the controTersy. ' 

The real question to be nOw considered is whether a contract en- 
tered into hetween Woods and McGràw on the 13th day of August, 
immediàtely after tlle sale, can be enforced by McGraw. This con- 
tract provides for the reeonveyance of the land by Woods upon the 
paymenf bf the note for Which the land was sold, with f250 added 
to cover eôsts àfad expenses. It was à new contract, entered into 
between the parties, by which WoOds agreed to côhvey the laod 
sold tiMër the deed of ttust to McGriaW for a certain considéra- 
tion, which did not in any wîse involie tîie original contract be- 
twéeù McGraW and Wobds, but wàs a separate and distinct con- 
tract which McGraw ând W<k)ds had à right to malfe Witîiout any 
regard to the prèviouis contract betwéen them, and without any 
refei'ëiice to the faet that McGraw had sold the property to the 
Greèntoer Eiver Lumber Company, tlndei* the terms and prôvi- 
sioins'of this contract the GreenbrierÉlVer Lumbèr Qjmpany is not 
a necièssary pa;rty to ' thé'siïlt. If McGi'aw acquirèd the title to this 
land • ûtider the second cdiitractwitliWoodS' that coinpàny could 
unquestionably compel him, if it becairiè necessary, to convey this 
newly-aGquired title to them; It is a mattfer of no moment to Woods 
what'the puijpose, pt object of MçGra%, was in énteriii'g into this 
new contract witii him, whether it w*s to quiet, jiitle, or whether 
it was to set up title in his own name against the Greenbrier River 
liumber .Conipany. That; is a m?itter entirely between McGraw and 
the Greenbrier Eiver Xiumlber Company. If, tte: Greenbrier River 
Lumi)er dompany had flled a bill to remQve i\as cloud upon its title, 
of course it wpuld be , iiéçessâry for it to hâve possession, as well as 
the title, but the conty^çt between Woods and McGraw on the 13th 
of August is a contract to resell the land or cancel, the sale un'der 
the deed of trust, Ijpop, this contract : the bill is mainly founded, 
and it seems to me t^t the bill has not two separate and distinct 
objects inconsistent with eacà other in yiew. ^he two prayers of 
the bill are: First, tliat tbe pretended sale by the trustée be set 
aside; second, in the event that the court is of the opinion that this 
prayer for relief coulc^ npt be granted, then that the said Woods 
berequired to convey the lapd according to his agreement of Au- 
gust 13, 18198. Thçy are not inconsistent or incompatible with each 
other, and they are alternative jprayers founded upon the same facts, 
relating to tlîe same subject-matter in. contçoversy. It is a welU 
settled principle of eq^ity that a. bill may be fram^d with a double 
aspect with prayers fop alternative relief^ but tl^e; relief sought must 
be founded upon the .same facts, and,rnust be in response to the 
allégations of the bill. Shields v. Barrow, 17 How. 130; Hardin 
V. Boyd, 113 TJ. S. 756, 5 Sup. Ct 771,v Màynard v. Tilden, 28 Fed. 
703; Fisher v. Moog, 39 Fed. 667. For the reasons assigned, the 
demurre? is overruled. 
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ELDRED et al. t. AMERICAN PAtACE-OAR CÔ; OE NEW JBllSEr et al. 

(Circuit Court, D. Neif Jersey. July 28, 1899.) 

CoKPORATiONS— Sale OP T?KOi*EKTt B~r Majority of Stockholders— Pkelim- 
iNART Injonction. ; ' : . ' 

A majority of the stockholder^ of a corporation entered into an agree- 
ment for the salç of ail Its prpperty to another corporation in considéra- 
tion of the paymént of its iridebtedness and the issuance to its stockhold- 
ers of one share of the stock of the purehaser, which had the same amount 
of capital, in exchange for each two shares they held in the selling corpo- 
ration, ïhe property was transferred, but at the end of two years none 
of the indebtedness of the selling company had been paid, its stockliolders 
had not been notifled of the sale, nor asked to assent thereto, or to ex- 
change their stock, and It appeared that the selling company had at- 
tempted to sell the stock to whlch they were entitled «nder the agreement, 
theproceeds to be paid to a stranger. Hcld, that there was suthcient évi- 
dence of fraud in the transaction to entitle nonassenting stockholders of 
the selling company, on a bill filed for that purpose, to a temporary in- 
junetion restraining the purehaser from making any disposition of the 
property pending a final hearing as to the validlty of the sale. 

On Application for Preliminary Injunction, 

Edward Q. Keasbey, for complainants. 
Robert H. McCarter, for défendants. 

KIRKPATEICK, District Judge. Tlie bill of cOmplaint in this 
cause is flied by Byron A. Eldred and others, stockholders in the 
American Palace-Car Company, a corporation organized under the 
laws of ' the state of Maine, on their own behalf and for the benefit 
of snch other stockholders as may elect to join in said suit, asking, 
among other things, that the American Palace-Car Company of New 
Jersey may be restrained from assigning, transferring, selling, ex- 
changing, or in any Wây disposihg of, changing, or altering the 
status of any of the patent rights or other property now or for- 
merly of the American Palace-Car Company of Maine, including 
any équitable or other interest of said company in thè palace car 
Bdston. The bill sets ont that the complainants are stockholders 
in the American Palace-Car Company of Maine, and that until a 
short time prior to thé filing of their bill they Vere ignorant of 
the matters complained'of therein, and that priôr to the bringing 
of their suit they had vàinly endeavored to haye the suit brought 
by the said company for the protection of their rights. The bill 
recites that the said Maine corporation was organized under the 
laws of that state with a capital stock of |1,500,000, consisting of 
15,000 shares of the par value of .flOO each, the wlaole of which, 
excepting 5 shares, was paid out for the acqui'rement of certain 
letters patent of the United States granted to one Charles J. Sey- 
mour, relating to an improvement in rmlway cars ; that the com- 
pany began business in 1892, and continued therêin until August, 
1897; that in May, 1897, à notice was sent to the complainants and 
other stockholders in said company, setting out that it was neces- 
sai7 tô raise |15,000 in order to meet the pressing obligations of 
the company, and requesting each stockholder to loan the com- 
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pany a sum ,of money. equal to |3 fqr çach share of stock held by 
thèm, the îban to be repaid in not less than six months nor more 
than one year after date, with interest at 6 par céiit.; that in re- 
sponse to said request Eldred, one of the copiplainants, as tbe bolder 
of 10 shares of tbe stock of the company, sent to the treasurer $30, 
and received, nnder date of June 10, 1897, the note of the com- 
pany for said ataount, payable six monthS after date, with interest 
at è per cent. On the 9th 6f June, 1897, the annual meeting of 
the company was held, which was adjourned from time to time and 
until August 11, 1897, at which time, by a majority vote of the 
stockholders, it waâ resolved to accept the proposition theretofore 
madé by Lawrence S. Mott, Hayward A, Harvey, and Hobart Tuttle, 
by which ail the patents and property of the company should be 
turned over to the American Palace-Oar Company of New Jersey, 
in considération pf the assumption by the last-named company of the 
debts of the Maine corporation, and the exchànge of one share of 
stock of the New Jersey corporation for every two shares of the 
Maine corporation. In pursuance of this resolution, on the 12th 
day of August, 1897, a bill of sale of àll of the personal property 
of the Maine corporation, tpgether with; assignments of their pat- 
ents and certiflcates for 7,000 shares of the capital stock of the 
company, standing in the name of George A. Denham, treasurer, 
were (Jelivered to Scott Lord, to be held, by him in escrqw, and de- 
livered to thé New Jersey corporation upon their performance of 
the terms of the agreement, ail of which said property was after- 
wards, on August 23, 1897, transferred by said Scott Lord te Law- 
rence S. Mott, the vendor named in the agreement, and for which 
said Mçtt stated in receipt given by him that he would "deliver one 
share of ,thé stock of the American Palaçe-Gar Company of New Jer- 
sey for two of the above shares of the American Palace-Car Com- 
pany of Maine; and I further agrée to deliver to said Lord one 
share of the stock of the American Palace-Car Company of New Jer- 
sey for every two shares of the American Palace-Car Company of 
Maine that he shall deliver to me." Prior to such transfer, Mott 
had agreed to sell ail the property of the Maine corporation so to 
be acquired to the American Palace-Car Company of New Jersey, 
in which his associâtes Sarvey and Tuttle were directors, u,pon 
that company's assumption of the debts of the Maine company, which 
were stated to be about |29,000, and the delivery to him (Mott) of 
11,499,000 ofits capital stock, of which he agreed to return to the 
treasury of the company |250,000, to be held by the treasurer as 
trustée for the beneflt of the New Jersey company. 

Thg.t Mott did not deliver to Scott Lord any of the shares of the 
American Palace-Car Company of New Jersey called for in the agree- 
ment is évident from the fact charged in the bill, and admitted in 
the afiSdavit of Mott to be true, that 14,998 shares of the capital 
stock of the American Palace-Car Company of New Jersey, together 
with ail the books and papers of said company, were deposited with 
the State Trust Company of New York, with authority to deliver 
the same tp one Charles D. Hauk, who seems to bave been an inter- 
mediary for Denham, or his order, on payment of the sum of |60,000 
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at any time within seven dayé from tbe date thereof, Mây 21, 1898. 
It is also apparent from an inspection of Mott's affidavit tliat the 
debts of the Maine compàny had not then been paid, for ont of the pro- 
ceeds of sale of such stock the State Trust Company is authorized 
to pay the debts of the Maine company, a sphedule of which was 
fumished, and whicti, since the date of the transfer of its assets, 
had swoUen from Î29,000 to $35,000. After the payment of thèse 
debts, the balance of the $60,000 purchase priée for said stock and 
assets was to be paid to Mr. Charles D. Hauk, tO be disposed of as 
he saw ût, so far as the papers show. It is admitted in the affida- 
vit of Mr. Denham that no notice of the transfer of the assets of 
the Maine company was given to any of its stockholders, and that 
no request was ever made that they should exchange their stock 
for that of the New Jersey corporation on the terms of the proposi- 
tion. It is not asserted that the assent of any of the stockholders 
of the Maine company was songht to the proposed sale of its assets 
held by the New Jersey company. 

As the case présents itsefi on the bill aood answering aflEidaTits, 
it appears that a majority of the stockholders of the American 
Palace-Car Company of Maine hâve cânsed to be transferred to the 
American Palace-Car Company of . New Jersey ail of the property 
and assets of the former company in considération of an agreement 
to pay its debts and give its stockholders One-half the number of 
shares in the purchasing compaûy having an equal amount of capi- 
tal for those which they hold in tbe Maine company. Although 
nearly two years hâve passed since the agreement was made, the 
debts of the Maine company haVe not been paid, the stockholders 
haye not been notifled of the proposed exchange of stock, nor their 
assèût thereto asked, but in the meanwhile an attempt bas been 
made to sell without their knowledge the stock to which they were 
entitled, if the contract of sale were yalid, as is contended by de- 
fendants, and turn over the proceeds of such sale to a stranger. 
The bill charges fraud, w'hich is denied in the answering afiidavits, 
but actions speak louder than wdrds. It may be that no actual 
fraud was intended, but to sell a man's property without his knowl- 
edge or consent, and appropriate the proceeds to other uses than 
expressly authorized by him, is not within the limit of fair dealing 
as prescribed by law. The bill also sets out a scheme devised for 
mortgaging the property now held by the New Jersey company and 
acquired from the Maine company, as bas been set out, and charges 
fraudulent intent in regard to same. Ail of thèse charges of fraud 
are denied, and it is alleged in the affidavit of Mr. Denham that 
the plan was to bave the mortgage made by the stockholders, and 
that, in order to carry out his plan, it was necessary that ail stock- 
holders should join therein. Whether Mr. Denham contemplated 
procuring the assent of ail the stockholders of the Maine or New 
Jersey company he does not say. It is immaterial for the présent 
purpose. The complainants are stockholders in one or the other 
company, and the plan cannot be carried out without their assent. 
It is contended on the part of the complainants that the assets of 
the Maine company could not, by a vote of a majority of stock- 
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. Afjgust 11, 1897, aàd, thai tfle, tÇifPstei; ! in ;acçbr!9iançej , jtHeîîÇjrt'iiii ,ia 
ypiq,' ït Vas àdinltted by dëlpfidfeipts' cpunsel op'tlie '^^ 
vfliiH^ jiflv(8 Is |;lie g^ijieral raie, in regard tci tte asseis pi! a eolvént 
goina (poncera, itisinptap^^ ïf the 

lay? JpeJ^^p cpntenaed !foif,, tpe prpb Pf such. 

a ch%fic|:|^ir;a* to ïiabtë t», joetéraime tÛàt tji^ case at bar is 
withijji tbé .exçep^ed cj^ss. It ^^ tru^tba^t there were^^re clairjis 

ag^|ns;Ç .ii^es;cpmpany;: and tjiat an , eflpT|: was being made to raise 
nipiagy.,|(y ail psei^sitiènt on tbeptpck. Tbp car .Boston, upon whlch 
thë çpippaBy hàa'inade large pujtlays,, was, Bubjeçtjtp certain liens, 
th^ lî-pperty of tbe çompàny. It^ doés, ;not àppear, ttat any effort 
was rapide to presépv^ this equity, pr tbat a jud,icial, sale was re- 
Bprted tp.jn order .tp asciertaw its Valù^. lles^j^. .|tptt, Harvey, 
an^. TPàttlej, in à nianrier unexplaineij, wére pennittèd to acquire 
the rigbts 6f tbe çpmpanyjvitboiit coBj^pensation tp ît, and bpld tbe 
car in trust foi" tïie îîew Jersey co?por^.tion. Tb^, défendants in- 
sist tbat: the cpmp],ainaQts. lajje eptppp&d by tbe laws 6^ Maine (çbiâp- 
ter $4|,,Iiaws 1891) from o'bjéqting tp tb,^ sale at tbjs time, because 
tbat ia^ proyides tbat if, ^fter salp, ^ùtborizëd tiy amajority of 
stoclsbplders, pne fajls ,);p fll^^bis, dissent ^ithin j^wp mpnths, be 
shall |)é jd^çmed tp, bayçjai?sen^éd tp ^ijcli yote, 1 h^vie not ba^d tbe 
oppoç|:iï)(4tiy tp ^xapîj^^ iljis iîf^w to séë if any prQyJs^pn is m^de for 
notify|ng npn3.tten(jiflg 8tp,(^^^ of tbe resuit pf any action taken 

at stoçknoldëi's' ip.éetj,ng în réj^àrd tp ,^àle of corapany's assets. In 
tbis ç^se it app^ara frpîn tjbe aJE&dajyit of Mr. Denbàm tbat "the 
Ma^nê stpckbpldëB^ (ui^déritiip ad^^^ pf its çouijiBel) bave not yet 
beçn jcèqùësted to giirrendeir' tWii* stpçTi pu^^ dealpf 

Augu8i;ll,.1897, it being cppsidpred adjsrîsable m3.t,spn(ie defliiité a^- 
rangejfl,ent 'fpr tiie payment .of tb^e ba,|a,ncç bf itfe bf ths 

Maine jponipàny sbbuld be co^p|éted befoi-e such transfer shoilld 
be madé to j:)}e^JNe:w jersey cpnipany.*'' I*ënding thé Ijifeiaring of tbis 
cause, ibâb^f stocliholder^^yé JfllpîJ pétitions a^ng to be joined 
in tbis suit,iE|,s parties, an^ tP pîiiwii the beneflt bf .sauttie. XJppn tbe 
whole case 1 ^Bi o:Ç lie ppinipp tb^t '^be interests pf tbe complain- 
ants anc^ thpse whpjjbàye 80 jpineâ require that tbe présent status 
of tbe a^spts pf t|ie Maine ppnipany sbPuld be preseryed until a fliail 
hearing pf tbç cause, The prefimiiiai^;injunctibii-îiçr^^ granted 

will be çpntiiitiçd. ï / j ', 
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(Olrcnit Court, W. D. Nortb CàroUna. ADguM B, 1890.)' 
'■, "' No. :i39. " . ■'',' ": '.■■■. ;" 

::,■•;••■: ■ , ■ ■ ,'■: - : . '.■> .\ :■.•■■ . 'iiOf, : ■• :'■■ 

l. CONTjRACjJflJSr^WHAT LaW. 'GpVKBNB. - r: \\:- '-.m.'-- - ■: 

A building and loan association of Tennessee, (ftbin^ business te sereral 
States, ùséd In ail the Saute form of notés and niottgià.igeg, Whiçh coilfb'rnieâ 
to thè Ift'frs of Tennessee, and cotttîUaed a proyWOû: that they were made 
wlth référence to such laws. AU applications for membôrshlp and loam 
were requlred to hOi sent for asproival and acceptance to the home pfflce, 
where ail contracta and notes purported to be made and were made pay- 

> For supplemental opinion, see M Fed. 775. 



M'ILWAINE V. ISELEY. 63 

aWe, though local agendes were estàblished in otheir states, through 
■whom applications and payments might be made for convenience. Held, 
that a ûote and mortgage made in conformlty to suçh requirements by a 
résident of anotlier state CQUld not be construed as an atternpt to évade the 
usnry laws of sucli state, but that the parties must be held to hâve under- 
stood and intended in good faith to malce the note and mortgage Tennes- 
see coritracts, In so far as it was in thelr power to ûo so- 
S. Fedbral Courts— FoLLOwiNa Statb Décisions — Usuby in Mortgaqe Con- 

TRACTS. 

TJnder the décisions of the suprême court of North Carolina, mortgage 
contracts relating to lands in that state must be construed with référence 
to its usury laws, regardless of the espressed intention of the parties, since 
such contracts are only enforceable by courts withSn the state. Such déci- 
sions further hold that mortgages given to building aiid loan associations 
are subject to the same rule as to usury as other mortgages. Held that, in 
a suit in a fédéral court to foredose a, mortgage giveh to a building and 
loan association of another state on ïand' in North Carolina, the court 
would foUow the rule of such décisions, VFhich is in the nature of a rule 
of property.i : 

This was a suit by the receiver of an insolvent building and loan 
association to foreclose a mOrtgage given by a stockholder to such 
association. 

John W. Hinsdale, for plaintiffs, 
L. M. Scott, for défendants. 

SIMONTO^T, Circuit Judge. The Covenant Building & Loan As- 
sociation is a corporation created under the laws . of the state of 
Tennessee. Having become insolvent, it was placed in the hands 
of the receivers naméd in the. title of this case. Ancillary proceed- 
ings were then instituted in this court, and the same receivers were 
recognized and appointed. Thèse receivers, having in their: hands 
certain notes and mortgages, assets of the association, applied for 
and obtained leave to foreclose the same in this court. Pursuant to 
this, this bill of foreclosure was flled. The charter of this insol- 
vent corporation is that of a building and loan association strictly. 
It expressly déclares "that by no inference whatever shall said cor- 
poration possess the power to discount notes or bills, deal in gold 
and silvei" coin, issue any évidence of debt as currency, buy and sell 
any agricultural products, deal in merchandise, or engage in any 
business, outside the purpose of this charter." Its principal place 
of business is at Knoxville, Tenn. It had authority to establish 
branch offices elsewhere, and did in fact establish such branch offices 
in some ten or more states of the Union. The by-laws of the cor- 
poration provided that, in establishing thèse branches, local boards 
could be appointed to superintend them, subordinate to the home 
board, and dues, fines, and interest could be paid to the treasurer of 
the local board. But it was aiso provided in thèse by-laws that ail 
money due from the members of the association, and ail from it to 
members, shall be payable at the home office in Knoxville, Tenn., 
and ail contracts and mortgages shall be deemed to be made in Ten- 
nessee, and under the laws of Tennessee. Speaking of this by-law, 

1 As to state laws as rules of décision in fédéral courts, see note to Wilson v. 
Perrin, 11 C. C. A. 71, and note to Hill v. Hite, 29 C. C. A. 553. 
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and qftli.e charge tîiat it was adopted to évade the usury laws of the 
State of iîorth. Carolina, two witaesses, offlcialsof the companyj say: 

'Tijis stâtement is wlipïly eiT6ne(kis'aijd tmtrue. Th^e provisions were in 
etitlrë ^obd faitb, and are becèssary to iti^^re uiiîformity, equality, and mutual- 
Ity 'aiaoûg Inembërs 6t the association.; As tlie association does business in 
elèvëûaiffërènt States^ without this stipulation tbis equality, unlformlty, and 
mutuallty could ncit be secul-èd." 

The by-laws direct the mode in which the loans of the coinpany 
cftn be iJoade and secûfed. ^eyeràl rnémberâ of the bàr of Tennes- 
see, la-v?yers of learning and expérience, hâve testifled that in this 
respect the by-laws are strictly in conformity with the laws of that 
State and the décisions of its court of last rèsôrt. The mode is this: 
Eaeh npfOnth, at a meeting of the ^irectors, the money of the cor- 
poration is lent to the person bîdding the highest premium theref or. 
Stockholders of the company hâve the préférence in ail such cases, 
but, if there be no stockholders who désire to bid, the money can 
then be lent to other persons, who may then bid upon it. The loans, 
la every instance, mu^t be secured by mortgages of real esfate. Any 
person may become a subscriber to thé capital stock of the asso- 
ciation, making application theref or. The application may be made 
through a branch office, or directly to the home office. In every in- 
stance, the application to a branch office must be forwarded to the 
home office for considération and détermination. If the applica- 
tion be granted, a certiflcaté of the number of shares allowed is is- 
sued to the applicant at the home office; he flrst paying a member- 
ship fee. This certiflcaté, on if s face, déclares that payments of the 
subscription must be made montKîy, subject to the conditions in- 
dorsed on the certiflcaté, that the by-lawè are a part of the certifl- 
caté, and that at the maturity of the stock the owner may draw 
from the association fl€0 per share.. The conditions, thus indorsed, 
may bé thus summed up: The monthly payinent is 60 cents per 
share,-^that is to say, 50 cents on the stock subscription, and 10 
cents for geheral purposes of the corporation,— payments to be made 
to the home office, orto the local treàsurer for transmission to the 
home office; thè local treàsurer to be selected by the local board. 
lî'ailure to pay thèse monthly installmehts as they accrue subjects 
the subscriber to a âne of flve cents per share, and, if the def ault 
continue foï" &ix months, it works a f orfeiture of the stock. Shares 
may be withdrawn and Surrenderéd at any time on terms flxed by 
the by-laws, but fées paid for Membership cannot be repaid. The 
profits of the company are ascertained every six months, and appor- 
tioned aïnong thè shares, and, Wheh the aggregate of thèse profits 
-amounts tof 100 per share, that share is deémed to be matured. 
Aftef hdldîiîg'thé stock for a short time, fhe stockholder bas the 
privilège ofb'orrowing Moiéy froin the company, by bidding there- 
foP, as stàfted àbove. This biddin^g in^y be eith'er drally or in writ- 
ing. He gétS the lôan if the préruium he bids be higher than that 
of other biddèts, or, if'it be eqùâl'to pthërs, lus bid is prior in point 
of time. The bid being approved,'hé will get the fiioney upon exe- 
cuting a note or bond promising to pay the sum borrowed on or be- 
fore a dây certain, with interestthereou at 6 per cent, per annum; 
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also, the premium he bid thereon in the installments agreed upon; 
also, the montlily dues on bis subscription for the stock as they ac- 
crue, and ail flnes incurred under the by-laws. To secure this note, 
he exécutes a mortgage of real estate, containing covenants to pay 
ail taxes on the realty accrued and to accrue, and the premiums for 
keeping the buildings on the land insured to an amount agreed 
upon. Pinally, as further security, he assigns his stock certiâcate 
to the corporation as a collatéral. At the maturity of the stock, ail 
conditions having been fulflUed, its matured value is taken by the 
corporation, and applied to the satisfaction of the mortgage. If the 
borrower fails to fulflll ail the conditions, or if the corporation be- 
comes insolvent, before the maturity of the stock, an account is 
taken, in which interest is calculated on the loan at 6 per cent, per 
annum, and the borrower is credited with ail sums of money paid 
by way of interest or premium, but with nothing paid on account of 
the stock subscription or membership fee. The différence is the 
debt due. 

The charter under which this company was organized, the by-Iaws 
adopted by it, the method in which its money is lent, the mode by 
which it is secured, the interest charged thereon, the premiums de- 
manded on the loans, hâve ail been declared valid under the laws of 
Tennessee, and the décisions of the court of last resort in that state. 
This is proved by the testimony of several eminent members of the 
bar of Tennessee, taken in this cause, This association, being a 
going concern, and having a local board and treaaurer in Burling- 
ton, N. 0., issued to W. C. Iseley and A. A. Iseley a certiflcate of 
stock for 20 shares in the company, in the manner and form pre- 
scribed as above. The application for the stock, dated January 7, 
1893, was made through a soliciting agent of the company, résident 
in Burlington, was duly forwarded and referred to the officers of the 
company at the home ofQce in Knoxville, Tenu., and was considered 
and granted by them. The Iseleys, having subscribed to the stock, 
for the purpose of getting a loan of money, exercising their privilège 
as stockholders, made an application for a loan of |l,OO0. This ap- 
plication was made through the local agent, was forwarded to the 
home office at Knoxville, was considered, and granted them. It 
was dated June 14, 1893. W. M. Ashmore, the secretary of the com- 
pany, testifies to this point as follows: The application was re- 
ceived by the attorney and manager of the loan department, and 
was by him presented to the board, as the application and bid by 
the applicants for the priority and préférence in securing a loan, 
along with other applications and biddings for premium, presented 
at the same time, and was so treated, acted upon, and accepted by 
them, subject to the approval of the executive committee as to the 
sufflciency of the security. That committee reported favorably upon 
this application, and the loan was granted and consummated, and 
the note and mortgage in controversy executed, on July 1, 1893, 
though the mortgage bears date June 14, 1893. The note for the 
loan is headed Knoxville, Tenu., and is dated June 14, 1893. It is 
for $1.000, and promises to pay to the Covenant Building & Loan 
Association, the principal, on or before 9 years from date, and a 
96 F.— 5 
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preiaium of |5 per month, as tcell as intèrest on the $1,000 at the 
rate of 6 per cent, per annum. It recites that the note is for money 
bOrroWed on 20 shâres of tbe âttlï Séries of stock of the eompany, 
and ■that it is secured by à mortgage of even date therewith upon a 
lot of land in Alamance county, North Carolina. Thé condition of 
thé note is the prompt payment of the intèrest on thê $1,000 month- 
lyy bf the monthly installmentS <Jf premium. on the loan bid by the 
makers, of the" montMy payments upOn the Bubscription to the stock, 
and àlliflriëé assessed by the as^ôoiktion, of the taies accruing on 
the ïand, and ail premiilms necësSary to keep up an insurance of 
f 1,300 oïii the houseoiïthis land, untilthe stock becomes fully paid, 
of the '^i'altie of |100 per share. 'Thén, upon the surrèTider of 10 out 
of thé' 20 shâres of thé ^ock, the toile Will be fully paid i and canceled. 
The' failtiré tb fulflll eàeh' and èvéry of thèse conditions for a period 
of six MOnths' ^ites the option 1:0 the corporation to déclare the 
whole iiïdebtedness at once due ând payable, and gires the right to 
foreclose the mortgage. The note, which is for the most part in 
prînt; «Ohcliidês With thësë words, printed: "It is further under- 
8tooà''tîiat'this ùote is ïnMe with référence to and under the laws of 
Tènnèë^ë.''^ It is sigued by eachof thelseleysandbyMrs. Lena Hall 
Isel^j'anft ie tindér seal. Contempobahèous in daté with the note, 
the inortjgajge is executieè of the lot of land in Alamance county, re- 
citing the same conditions as thé' note, which is fiilly set out. In 
caSe of a breàch, powér ié given to the corporation mortgagee to fore- 
closë ànd- sell the land. ■ The mortgage is said to be made June 14, 
1893. Thè certifieatiè of the probate^ of the deed and of the separate 
examilïâtion of Mrs. Lena Hall Iséley is dated June 26, 18&3. The 
deed was Ûled fOr registration June 26, 1893. As has been seen, 
the loan was granted July 1, 1893, The Iseleys fulfilled the condi- 
tions of' thé noté untii May, lS97.' tJp tO that tiUie, they had paid 
monthly installments Of premiuihS, f2l5; monthly payments of in- 
tèrest, $215*-4480; rnonthly payments On stock, $&64. They had 
failed to pay a premium for insurance for $21.26. Not crediting on 
the ioàn aûy piart of thé f564 iJaid on the stock, the complainànts 
daim tUàt thére iS now due on the loan $717.16, and intèrest on 
$686.72 frOmMàrch 1, 1898. lii the meantime, the Covenant Build- 
ing & Loan Association had beCome insolvent. Proceedings were 
instituted iii the circuit court of thé United States for the Northern 
diyisioii Of the Eastern district of Tennessee, and on February 22, 
1893, by thé order aîid decree ôf that court, the receivers in this 
cause receitêd théir appointment, and subsequently, as has been 
stated, by ancillary proceedings in this court, they were recognized 
and apptiînted receiTcrs in this jutisdiction. This bill for f oreclosure 
having beèU flled against W. C. Iseley, A. A. Iseley, and Mrs. Lena 
Hall lëeléy, the first and last natned answer. A. A. Iseley is dead. 
They admit the main facts of the subscription to the stock, and the 
loan, tie ekecution of the note, and of the mortgage. They do not 
admit thaï thé note states that it Was made under and with référ- 
ence to thé laws of Tennessee ; denying any knoWledge on this point. 
The note in évidence, however, has this provision on its face. Mrs. 
Iseley signed the note, and joined in the exécution of the mortgage, 
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in order to pass her dowerin the land owned in part by her hus- 
band, W. C. Iseley. Their line of défense is this: The note and 
fflortgage were made and executed in the town of Burlington, N. C. 
That in that town the association had a local board and a local 
treasurer, with whom they dealt, and to whom they made p^iyments. 
That so the contract was a Horth Garolina contract, governed by the 
laws of that state. That the. provisions in the contract that dues, 
interest, and premium^ should be paid at the home office in Ten- 
nessee were inserted to"give color to the idea that this was a Ten- 
nessee contract, while in fact it was not, and in order to évade the 
usury laws of North Garolina. They also aver that they did not sub- 
scribe to the stock as an investment, but solely for the purpose of 
obtaining a loan. That this subscription and the loan were ail parts 
of one transaction; the subscription having been made upon and be- 
cause of the promise of the local agent that the association would 
lend them the money. There can be no question that under the laws 
of Tennessee this would be a valid contract, not tainted with usury. 
McGauley v. Association, 97 Tenn. 421, 37 S. W. 212; Post v. As- 
sociation, 97 Tenn. 408, 37 S. W. 216; Hughes v. Association (Tenn. 
Gh. App.) 46 S. W. 362. But, this association being insolvent, the 
same mode of settlement would be adopted in Tennessee, whether 
the contract beusurious or not. Eogers v. Hargo, 92 Tenn. 35, 20 
S. W. 430; Post v. Association, 97 Tenn. 408, 37 S. W. 216; Clark, 
J., in Lamar v. Association (exhibit to the bill in this case). There 
is equally no question .thg,t, by a current of décisions in North Gar- 
olina, a contract like this would be held to be tainted with usury. 
Meroney v. Association, 116 N. C. 882, 21 S. E. 924, and cases cited. 
If it be a Tennessee contract, then the rule laid down by Judge 
Clark in the case cited supra will be followed. The debtor will be 
charged with the amount loaned, and with interest at 6 per cent, 
thereon from the date thereof. He will be credited with ail sums 
paid by way of interest on the loan and by way of premium, on the 
principle of partial payments. He will not be credited with monthly 
payments of subscription on his stock, nor with his membership fee. 
If it be a North Garolina contract, the debtor will be charged with 
the sum lent, and with interest thereon from the date of the loan. 
He will be credited, on the principle of partial payments, with ail 
sums paid, — as for interest, installments pf premium, and monthly 
installments of subscription on the stock used in getting the loan. 

This, then, is the décisive question in the case: Must this court, 
in enforcing this contract, folio w the mode of settlement provided 
by the laws of Tennessee, or that provided by the law of North Gar- 
olina? The papers in the case, which were signed by the défend- 
ants, were prepared for and were signed by them in North Garolina. 
Thèse papers were, if we may so speak, the inducement to the con- 
tract. The application for subscription to the stock and the pro- 
posai for the loan were presented by the défendants, and by them 
were placed in the hands of the local agent at Burlington, N. G. 
But of themselves they did not constitute a contract. They were to 
be forwarded to the directors of the corporation at Knoxville, Tenn., 
to be considered by them, and to be submitted for their acceptance. 
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Théy Wfere so forwarded and submitted. With them were also sub- 
mitted the hôte for the loan, duly signed and seaied, and the mort- 
gage of tlié ïand in North Garolina, framed and -exiecuted, recorded 
aûd pferfected, in accordance with tke laws of North Carolina in 
tliât beMlf préscrîbed. Thèse two complète instruments were for- 
wàrdèrf with the proposai for the loan in escrow, and were submitted 
with thîs proposai. The proposai was accepted, and the note and 
mortgage were approved. TÎiiS acceptance and approval were the 
consUmmation of the contraet, and thenceforward it was the con- 
tract of the parties. So the contraet was in fact made and com- 
pleted at Knoxville, Tenn. 7 Am. & Eng. Enc. Law, 136. Shat- 
tuck y. 'Insurance Co., 4 Glifif. 598, Fed. Cas. No. 12,715. The note 
tenderèd and accepted gives the contraet in détail, and is made to 
bear date as of Knoxville, Tenh. By this contraet, ail dues are 
payable at Knoxville, Tenn. Thus thè association had the right to 
requirle the payments to be made at that place, notwithstanding that, 
for thé sake of convènience, the payments could be made through 
the local treasurer. Were we left to inference only on this point, 
it cduld'*éà8onably be inferred that the parties contracted with réf- 
érence tô'^ the laws of Tennessee. Bigelow v. Burnham (lowa) 49 
N. W. 104; Healy v. Gorman, 15 N. J. Law, 328. Bat we are not 
left to inference only, The note itself expressly déclares that it "is 
made with référence to and iinder the laws of the state of Tennes- 
see." Parties compétent to contraet are presumed to know the 
meàûiiïg of ' their own acts. In the absence of évidence tending to 
show fràtid, miferepresentation, or dhress, it may safely be conclud- 
edthattÏÏe parties understand and mean what they say. The 4e- 
fendants' reply to this is that ail this is delusive, intended to cover 
usury^ and to defeat the làws of North Carolina. The agents of the 
corporation deny this in toto: 'They show that the form of the con- 
traet is thé one adopted and in use without change in the state 
of Tennessee, and in ail the many other states in which the corpo- 
ration did business; that it was adopted so as to hâve one uniform 
standard in the construction of their contracts, and to secure equal- 
ity, uniformity, and mutuality among ail the members of the asso- 
ciation, frôm which clâss the borrowers corne. If there wère col- 
lusion to eVàde the law of North Carolina, it must hâve been with 
the concurrence of défendants. Does this recommend their effort to 
defeat thé express lahguage of their contraet in a court of con- 
science? The conclusion seems clear that, when this contraet was 
made, the parties to it understood and intended that, so far as in 
them lay, it should be construed as a Tennessee contraet. But this 
does not free the case from difllculty. This note was secured by a 
mortgage of lands in North Carolina. This mortgage would be in- 
complète and inoperative, unless it was made, executed, and recorded 
in aceordance with the provisions of the statute of North Carolina. 
In this suit for foreclosure the mortgage is the gist of the action. 
Does this give to the law of North Carolina the control Iq the eïx- 
f or cernent of the mortgage contraet? TJpon this question there is 
great diVérsity of opinion among text Writers, and a différence of 
decisioii in the reported cases. The very learned counsel for com- 
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plainants, in his complète and exhaustive brief, bas arrayed a vast 
number of âtlthoritiés sustaining that position of Judge Story that 
the fact that the loan is secured by a raortgage of lands in a country 
other than thàt of the Contract will make no différence. Story, 
Confl. Làws, § 293. On the other hand, the suprême court of North 
Carolina, in a yery able opinion in Meroney v. Association, 116 N. 
G., at page 8i91 et seq., 21 S. E. 927, take the opposite view, and adopt 
the test applied by Wharton in his Conflict of Laws (section 507), as 
follows: 

"The true test i,s, was the mortgage merely a collatéral security, the money 
heing employed iii another State, and under another law, or was the money em- 
ployed on the land for whicH the mortgage was givenî If the former be the 
case, then the law of the place where the money was aetually used, and not 
that of the mortgage, applies. If the latter, then the law of the place where 
the mortgage was situate must prevaiï." 

The rule laid down in this Case of Meroney, afflrmed and reiterât- 
ed in Eowland v. Association, 116 N. C. 878, 22 S. E. 8, on rehear- 
ing, seems to be this : Whatever may be the apparent intent of the 
parties, if the loan be secured by a mortgage of lahds in North Car- 
olina, ipso facto it is a North Carolina contract, and in the enforce- 
ment of the mortgage, and in applying the remedy thereunder, the 
court will be governed by thé laws of the state of North Carolina. If 
the contract which the mortgage was intended to secure be usurious 
under the laws of that state, it will not permit the mortgage to be 
used to secure it.in its entirety, but only to the same extent as the 
laws of îî^orth Carolina would apply it in the cases of usurious con- 
tracts. The prihciple upoh which this proceeds seems to be this: 
It.is impossible to enforce this contract, secured by a mortgage of 
lands in ÎN'orth Carolina, except on application to, and in accord- 
ance with, the laws of North Carolina, by foreclosing the mortgage. 
Therefore, the law of North Carolina nûust be applied before the rem- 
edy can.be had. Jackson v. Mortgage Co. (Ga.) 15 S. E. 812; Fine 
V. Smith, 11 Gray, 38; Thompson v. Edwards, 85 Ind. 414; Pancoast 
V. Insurance Co., 79 Ind. 172; Falls v. Building Co. (Ala.) 13 South. 
25. in Eowland v. Association, 115 N. C. 830, 18 S. E. 965 (a case 
reheard and reaflBrmed in 116 N.' C. 877, 22 S. É. 8), the court déclare 
that a bargain like the one at bar could not be enforced in North 
Carolina by the foreclosure of a mortgage, because it is unconscion- 
able; maintaining, evidently, that when a suitor seeks the aid of 
the court in North Carolina in enforcing his contract, that court bas 
a discrétion in granting the remedy, and in directing how it shall 
be applied. Both of thèse cases deny that building and loan asso- 
ciations stand upon a différent footing from other lenders of money. 
With them, as with ail other lenders, every device by which it is 
sought to obtain for the use of money a greater rate than that fixed 
by law is tainted with usury. In this conflict of persuasive author- 
ity, and in the absence of any décision of the suprême court of the 
United States, this court in this case will follow the courts of North 
Carolina. There is no fédéral question involved. The jurisdiction 
of this court attaches because of a diversity of citizenship. The is- 
sue relates to realty situate in the state of North Carolina. The 



siie rejM^^ to realty âtuate in. the state <^f Npsi^h <?lar#lipa. The 
ï^ules Wflj^own by theiPousts of that state as ta^bp ?|ïforcemçn^ of 
fflo^S^gqs of realty tbereiii,àpe veiy mucli in tiie pâture of rules of 
I^opp-ty. A conflict of 4§Çài?ion;upon,a watteri of loq^ law between 
JJ* statft and tie feder^ qpijirts.should always be avoided, if possible. 
If aapubt exista, that ^ouj^f i^q^l^be solved infavor of tbe deci- 
Bi(>mM,jhe state coui;t, ; fiie contract in' tlii» case roust be treatéd 
as a Kprtfe ^arolina contract; a,nd tixe decree wilï acoprà with the déci- 
sions of that State thereon. 

Çy t^^.^erms of thç ;jote, it is clear that t}ie défendants used 10 
"' ™e\ri^arè^ for. borr^'^iflg :i^^^ thàt' lO yiere consideped 

as an inyestment. , The poteiwas tb be surrendered ànd satisfled up- 
on the suFFender of 10 sharesi Let an aceount be stated, in which 
the conii>Mnà.nts will be credited .*^ith the sum lent, and with inter- 
est thereon from the date of the loan, at thé rate ôf 6 ï)er cent, per 
annum, a^/JL also with ail sums paid bywayof, taxes or premiums for 
insura^cp, with interest froHi date - of said piayments. In this ac- 
copnt,îe^,t^e>e be ch^rgç(3, lag^nst complainants ail sums paid by way 
of int^re^t* UîBt^llmerits of çreflainm, and subscnption wppn 10 shares 
of stPÇf ; apo^, ;tiie princiBl^ <?f partial payments, and no more. The 
costsplthe,ça;Setobepaid:by flprendants. ,. 



_ W]E6STBRN NAT. BÀNK 6F' NEW TOSK y. RECKLiEgS. 
(0lircuit Court, :D. New Jersey. Awst 3, ISS?.) , 

1. COHPOiiATTÔN^— Action to ËnÎ-orce Statctort Liabuitt or StoCKiioi.DîiRs. 
The'llablilty of a stoefchblfler In a Kansas corporation to any Judgment 
créditer of tjfee, coit)or^tlon, çneated by the constltutioi? aad statutes of 
that stat&jijs.iwje arl^fng, upqd, contract; and an action for Its enforcement 
Is tçanfîwy, ànd, in tbe absence of à statute àftecting the rlght, may be 
ftialntfàlned Itt the coûrta-of any state, or In any fédéral Court, bavlng 
juWsdlctltW îof sucb toatters and of the parties. 

3. CoBPoiEiÀ'i'i-oÉs— Action :to BNifOiicE Stato^ort Liabiuty oï Stockholdkr 

' — NBWîjKBÏKt'' StATOT». ; ': 

The cpnftjtution, of Ngw Jersey provldesi (Oonst. art. 4, S 7« par. 3) that 
"the législature shall notp^ss kny * • • laW Impaliihg the obligation 
of cdnt^àët^ or deprlvlhé a' iàl'ty of any rèmedy for enfoïcing à contract 
whlch eXlStedi when the contract was made." By the act of March 30, 
1897 (Laws 1897, p. 124), the législature proyided that "no action or pro- 
ceedlpg iSh^aU l?e malntalnpd iniany coçrt of law In tiils state against any 
Btockh)C>Jdër, pfflcer or dlre^tot of any domestW or foteigh, corporation by 
or on bèhaïf ' of âny credltd'r' of such cOrpdta'tion to èhfortfe any statutory 
Personal 'HabiUty of BUch ! stockholder, offlcer or director f dr or upon any 
deht, default 0* obligation ofsuch coj^oratlon, whether sueh statutory 
Personal liability be.deeiiïjed çenal or cpntrkctual, if , such; statutory Per- 
sonal, li^Wllty b? crefited.by ;or arlse frein the statùtés'or làws of any 
bthei: fetàtë or foreign çôiintrif ; ; and no pending or futtiïè' action or pro- 
ceeding'tè eiifôrce any Sùcît Statutory personal 5 llâbilïty 'shall nbe main- 
i tainediln. any court ofiitbiS (State Qtheir than in thenature.pf an équitable 
, • ,aeconntii^, f pr the propprtlppate ,beneflt ,o^ ail parties Interpsted, to whlch 
eueh çprporatlon and its légal représentatives, If any, ànd ail of Its cred- 
Itors ànd ail of its stciicktioldera Shall bé iiecëssary parties." Seld, that a 
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créditer of a corporation ot another state, who was glven by Its laws la 
Personal rSght ot action against any one of its stocliholders for tlie col- 
lection of his debt In the event of the insolvency of the corporation, had, 
prlor to tLe passage of such act, not merely as a matter of comity, but 
under the gênerai prlneiples of Jurisprudence, a remedy for the enforcement 
of his contract In thè law courts of New Jersey, of which remedy the act 
deprïved him, and that, as to contracte made prior to Its passage, such 
act was wlthin the constitutlonal prohibition and vold. 
8, Samb. 

The fact that such act, while forbidding the maintenance of an action 
at law by an individual creditor against an Individual stociiholder, appar- 
ently sanctions a proceeding In the nature of an accountlng In equity. In 
which ail the ereditors and ail the stockholders of a foreign corporation 
Bhould be necessary parties, dœs not render It one merely changing the 
form of the remedy, Without destroylng the substantial rlght of action 
which the creditor had for the enforcement of his contract; the two righta 
of action being essentiâlly différent 

4. CONSTITUTIONAL LAW—ImPAIBINQ OBLIGATION OF CONTRACT. 

The prohibition of state législation Impairlng the obligation of contracta 
contained In the fédéral coûstitution, and as well that in the constitution 
of New Jersey, which IS In the same language, but, in tenus, extends such 
prohibition also to législation taiiing away the remedy for the enforce- 
ment of contracts, applles to ail contracts, wherevèr made; and a rem- 
edy existing In New Jersey for the enforcement of a contract made In 
another state is protected by such provision, equally with tbose for the 
enforcement ot domestlc contracts. 

This is an action at law by a judgment creditor of a Kansas cor- 
poration against a stockholder to enforce the defendant's personal 
liability under the constitution and statutes of Kansas. Heard on 
demurrer to déclaration. 

William M. Lanning, for plaintifE. 
William H. Vredenburgh, for défendant. 

6EAY, Circuit Judge. This case stands upon a demurrer to fhe 
first two counts of plaintiff's déclaration, and is submitted to the 
court on written arguments of counsel, which fully and ably diseuss 
the points raised. For the purposes of this opinion, the facts set 
forth in the déclaration may be summarized as f ollows : 

The Western National Bank of New York, the plaintiff in the case, 
is a corporation of that state, and for the purposes of jurisdiction a 
citizen thereof ; and Gatharine P. P. Eeckless, the défendant, is a 
citizen and résident of the state of New Jersey. It is averred that 
the plaintiff in February, 1892, became a creditor of the Western 
Farm Mortgage Trust Company, of the state of Kansas, in the sum 
of $25,000, which indebtedness was evidenced by a judgment recov- 
ered against the said Western Farm Mortgage Trust Company in 
the suprême court of the state of New York. Judgment was aftei> 
wards obtained in Kansas, upon a suit brought there upon the afore- 
said judgment by the plaintiff against the défendant therein, a judg- 
ment being recovered for the amount thereof, less certain sums dé- 
ducted on account of crédits of the Kansas oompany on the books ot 
the plaintiff. The Western Farm Mortgage Trust Company waa 
incorporated in 1887, under the provisions of the statutes in that 
behalf, in the state ôf Kansas, and organized and did business as 
such corporation in that state. ïhe second section of article 12 of 



72" 96 FEDERAL .'KEPORTEH. ' 

Ihe coiistitùtion'of Kanisas, then and ever 'since in force, pfo vides as 
fbll(3Ws: . ^ ■/■ y^': / ' ' 

i'iDuçs from Corporations, Dues from; corporations shall be secured by indi- 
vidual llability of tliestooldiolders to aa addltional amount equal to the stock 
ownedby each stockholder, and sucb btlier means as sliall be'provided by law; 
but suoh lndivid«al. liability shall not apply to railroad corporations nor cor- 
porations for religions or charitable iï^uipoises." 

Section 32 of a statute of tlie stater of Kansas (Gen. St. 1808, p. 
198), as th©n and ever ■ since existin^, provides as f oUows : 

■ 'îfaiijf exécution shall bave, been issued against the property or effects of a 
corpor^tiiop, éxciept a railway or a religious or charita,ble corporation, and there 
cannôlÉ bfe found any property "whereon to. levy such exécution, then exécution 
may be issuéd against any of the stockho^ders to an extent equal in amount 
to the amount of stock by hlm or her owned, together with any amount unpaid 
thereon; but no exécution shall issue against any stockholder except on order 
of, the ççjprt in which the action, .suit or other proceëding shall hâve been 
bl;ou^,hi: 4*^^ '^ii^titùted, mad^ tipon motion in open court, after réasonable notice 
iiï writiiig to the person or persons sought to be chargea; and, upon such mo- 
tion, siicn court may order exécution to issue accordingly, or the plaintiff: in 
the éxecution may proceed by action to charge the stockholders with the 
amount ofliis 3udgment." 

And th.e plaintiff atérs that sàid provisions df the constitution 
and statutes of Kansas hâve been so in force in said state ever since 
a tiffle prior to said incorporation of the said the Western Farm 
Mortgage Trust Company. Plaintiff also allèges that the liability 
imposed on stockholders, under and by the proyisiotis of the consti- 
tution and statutes of Kansas, is, and has been by the court of last 
resort of said state construed to be, a contractual, and not a pénal, 
liability. On the assumption of such contractual liability, the prés- 
ent suit is brought, and the logical and technical averments are 
made pf the promise on the part of the défendant, in considération 
of ^uçh liability, to pay, etc. It is alleged that the défendant became 
a stockholder prior to the contraction of this debt to the plaintiff, 
and before it was reduced to judgment. It is also, ayerred that an 
exécution has been issued against the Kansas company, and returned 
nuH^ b<i)na. The only ; other counts are common counts. To the 
two «ouBtsï which substantially set forth the facts above stated, the 
défendant.. demurs generally, specifying the causes of demurrer as 
follpws: , , ; 

"(1) Becausë the supposed liability of a stockholder under the constitution 
and statutes of the state of Kansas, set fprtb in the said çoimts, respectively, 
is not such ^s can be enforçed In an action at coipmpn law by a judgment 
créditer of salfl corporation In any of tïie courts of the' state of New Jersey, 
or of thé Uliited States for thé district of New Jersey. ' (2) Because by the 
statute of thestâtêM New Jersey approved March 30, 1897 (Laws 189T, p. 124), 
entitled 'A supplément to. ; an act entitlesd- "An act concerning corporations" 
(ReyJsio;a, 1896), approved April twentyrflrpt, one thousand eight hundred and 
ninety-siXj* ■Çfmch statute took efCeci on'tbe 30th day o( March, A. D. 1897, 
aîid' enacted'thàt'nb action or proceë'dtoê shall be maliitàltied in any court of 
tMs'feïattf'agâlhSt'any stodkWolder, offlcer or airector of any domestie corpora- 
tloniforf;the;putpose of «iforcing any stitutory Personal liability of such 
stocfehql<îeïj ,op«er or direçtor, for or, upon. any detit, default or obligation of 
such corperation, whether suqh statutory personal liability be deçmed nenal or 
contj.-ftctual, if èuch statutory Personal liability be créated by or ai-.sid from 
the stâtiites orlaws'of any cither state or foreign country,* aûd that 'no action 
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or prôoeeding shall be malntained in any court of law Jn this state agaiHst any 
stockholder, offlcer or director of any domestic or foreign corporation by' or on 
belialf of any créditer of sueh corporation to enforce any statutory Personal lia- 
bility of such stockholder, ofHcer or director for or upon any debt, default or 
obligation of such corporation, whether sueh statutory personal llability be 
deemed pénal or contractual, if such statutory personal llability be created by 
or arise from the statutes or laws of any other state or foreign country, and no 
pendlng or future action or proceeding to enforce any Such statutory personal 
liability shall be maintalned in any court of this state other than in the nature 
of an équitable accounting for the prdportionate benefit of ail parties Inter- 
ested, to which snch corporation and its légal représentatives, if any, and ail 
of its creditors and ail of its stockholders shall be necessary parties,' the main- 
tenance of a common-law action and of the présent action to enforce the sup- 
posed liability set forth in sald counts, respectively, is prohibited in the courts 
of the state of New Jersey, in conséquence whereof no such action can be 
maintained in a court of the United States for the district of New Jersey. (3) 
Because the several undertakings and promises of the sald défendant set forth 
in said counts, respectively, are, and each of them is, without considération and 
void." 

We must assume the correctness of the statements in the déclara- 
tion, in considération of this demurrer, that under the Kansas con- 
stitution and laws, and the construction put upon them by the court 
of last resort in that state, an action at law by a single judgment 
créditer lies against a single stockholder to enforce the liability 
created and provided for by said constitution and laws of said state. 
The correctness of this statement is, moreover, established by an ex- 
amination of the said provisions of the constitution and laws of that 
state, and of the décisions of the suprême court as to their construc- 
tion. See Grund v. Tucker, 5 Kan. 70; Hentig v. James, 22 Kan. 
326; Howell v. Manglesdorf, 33 Kan. 194, 5 Pac. 759; Abbey v. 
Dry-Goods Co., 44 Kan. 415, 24 Pac. 426. It is too late now to 
question the proposition that an action to enforce a liability thus 
created by, or existing under and by virtue of, the statute law of a 
state, is transitory in its nature, and may be maintained in the 
courts of another state, or (where diverse citizenship exists) in a 
fédéral court in another state, against a stockholder who résides 
there. Indeed, it is not understood that any question as to this 
proposition is made by the defendant's counsel. It is abundantly 
supported by the authority of many late cases, both state and féd- 
éral. The suprême court of the United States, in Dennick v. Eail- 
road Co., 103 U. S. 11, 18, by Mr. Justice Miller, states the doctrine 
thus clearly : , 

"Whenever, by either the qommon law or the statute law of a state, a right of 
action has become fixed, and a légal liability Incurred, that liability may be 
enforced, and the right of action pursued, in any court which has jurisdiction 
Of such matters, and can obtain jurisdiction of the parties." 

See, also. Flash v. Conn, 109 U. S. 371, 3 Sùp. Ct. 263; Eailroad 
Co. V. Cox, 145 U. S. 593, 605, 12 Sup. Ct. 905; Kailroad Co. v. Bab- 
cock, 154 U. S. 190, 197, 14 Sup. Ct. 978; Bank v. Eindge, 57 Fed. 
279; McVikar v. Jones, 70 Fed. 754; Bank v. Whitman, 76 Fed. 
697; Id., 28 C. G. A. 40^, 83 Fed. 288; Ehodes v. Bank, 13 0. C. 
A. 612, 66 Fed. 512, 516; Mechanics' Sav. Bank v. Fidelity Insur- 
ance, Trust & Safe-Deposit Co., 87 Ped. 113; Dexter v. Edmands, 
89 Fed. 467; Cook, Cûrp: §223; Mor. Priv. Corp. § 872. 
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,;IJ'Méëi!iç,,therefore, the W Jersey of 1897, set ont in the 

c|iiîè^3 ^ filemurrer abpve, présents a bar totJïe présent action, it 
mnst be held that such an action at law for daniiàges for a breacli of 
the coBtfaoty under the provisions of the Kansas statu te, lies against 
the défendant individually, The action being transitory, the plain- 
tiff cptùèé linto the state of ÏTeW Jersey çlothed With its right to pur- 
sue the; défendant for a breach of the contraçt, if sbe can be bronght 
within the iurisdiction of the courts of that state, or, inasmuch as 
the citizenship îs diverse, if sh* can be brought within the jurisdic- 
tion of the, fédéral court iia that state. The sole question, therefore, 
that remaïns'to be deterniinéd ripbii this demurrer, is, does the said 
act of New Jersey of 1897 deprive this court of jurisdiction in this 
case? The défendant contends that it does, and the language of the 
statute, its scope and effect,'tiit(ëî therefore be carefuUy considered. 
The statutè bas been abôte recited. It. wënt into effect on the 
30th day of March, 1897, and provided that no action or proceeding 
against a stockholder of a doraestic or foreign corporation, by or on 
behalf ofany créditer of such corporation, should be maintained in 
any court of law ofjthat state^ to enforce any statutory personal 
liabiliJfcyiof such stockholder, if «noh liability be created by, or arise 
frbiùyime statutes or laws «*!ànyothei? state or foteign country, and 
that '*iiô pending or future action or proceeding to enforçe any such 
statattti^ 'Personal liabiiily skould be maintained in any court of this 
8tatêi> ottieb thàn in the nature of an «qnitable accounting for the 
prop®rtionate beneôt of ail parties intferested, ta which such cor po- 
ratioiât' and ail of itJSicreditors and ail of its stockholders shall be 
neceàistry ^parties," The jurisdictioa: of this court is concurrent with 
thiat of the courts of the state of New Jersey, and nnder the provi- 
aibns,tè!) thé judiciairyact tiiei law< tand ijurisprudence of that state 
will bel administered by it. It /vtill aot beheld by this court in thia 
«ase ithait: à statute of the state, such as this, though binding upon a 
state «ourt, would not be binding: upon « fédéral court.; If the stat- 
lite just' referred toj and reliéd upon l^i the- défendant aS; a bar to 
the presentiàction, were the Only part of the law of New Jersey to 
be c(msiâeréd,!it would thenibenecessaryto détermine whether, ac- 
'oording to the contention offplaintifPs counsel, said statute was or 
wa« noti within thé scope of the prohibition of section 10 of article 1 of 
thé «onstitutioQ of: thèt.Unitedi States, iorbidding any state to pass 
a law impairing the obligation of contracts. But our a,ttentipn must 
alsobe directed to paragraph 3 pf: spption 7 pf article i of the con- 
stiitatioDiofiNew Jersey, which rea4^^^sf plîbvi's: ? V , 

"The Je^lkttlte BhaH not piasB day bUl of attaihder, ex post facto law, or 
law Impalrlng the ohlî^tldn of cotrtta<>ts,:'Or deprlvlng a party of any remedy, 
for enfprdpç; a Ç0|ntrac^ -^fliicb ezlsted, 'Vfhen the contraçt was made." 

■ ■:.< iThe statute in question did »ot gp i»to pfEeçtnhtil-î^arch 30, 1897, 
and ithe^nttact OftMsideferidantjjtOïit pfjsFihichhet liability to the 
plaintiflaroâe, must; be held to jà^ve been made, aj» early as Peb- 
ruâry; 189â.<; Duriaigjall thatinterva^between thèse dates the con- 
traict was aisubBistiwg.çontract, ^d the liability for a breach of it 
capable of , enf orcement in an action. at law in tho comi^on-law courts 
of New JersKiy. -; Qfîthi» repiedy^ whjoh undoubtedly existed when 
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the contract was inade;;the plainfiff was deprivéd by, tlie statufe' of 
1897. It is said by the défendant that thià right of action existed 
onlv ex comitate. Wé do not think so, but, be tHat as it may, the 
renïedy did exist. It >iil be Observéd that this provision of the con- 
stitution of New Jerseir places upon tlie législative départment of the 
state a restraint expretesed in language exacÛy similar to that of the 
contraiet clause of the constitution of the United States, and that it 
adds fa that the eXprëss déniai to the state législature of the power 
to depfive a party of àny remedy for enforting a. contract which ex- 
isted when the contract was made. It may be quite trUe, as con- 
lended by èounsel for défendant, that this latter clause was inserted 
by the framers of the state constitution in oi-der to nieet certain dé- 
cisions ôf the suprême court of the United States Which seémed to 
liniit soïilewhat the seope of the contract clause of the constitution 
«f the United States. Ih Bronsôn v. Kinzie, 1 How. 311, 316, the 
suprême court used this language: 

"Whatever beloijgs merelj' to tïie remedy may be alterecl according to the 
v.-in of the state, provided the altération does iiot impair tlie obligation of the 
(■ontraet. But, if thàt ett'eet is produced, it is immaterial whether it is done 
by aeting on the remedy, or directly upon the contrket Itself. In either case 
it is prohibited by the constitution." 

Whether -there is or is hot anything inconsistent in this language 
with the latèr position taken by the suprême court in regard to this 
clause of the constitution, it remains true, nevertheless, that the 
framers of the constitution of New Jersey hâve seen flt, by express 
words, to pTotect beyond ail cavil or doubt the remedy which existed 
at the time the contract was ruade, for enforcing the same. This the 
I>eople bf New Jersey had a right to do in their organic law, and 
impose upon their législature what they thought an additional re- 
straint to that imposed by the constitution of the United States. 
Though, under récent décisions of the suprême court, the contract 
clause of the constitution more efflciently protects the remedy than 
it was thought to do at the time the New Jersey constitution was 
framed, it nlay still be argued, in the language of the suprême court 
in Bronson v. Kinzie, that "whatever belongs merely to the remedy 
may be altered, according to the will of the state, provided the altér- 
ation does not impair the obligation of the contract." But no such 
contention as this can bë made under the last clause of the New 
Jersey constitution just referred to. Hère the inhibition of the state 
législature is express and positive. It is forbidden to deprive a 
party of any remedy for enforcing a contract which existed when 
the contract was made. In view of this provision of the constitu- 
tion of the state, it would not be compétent for a court of New Jer- 
sey to déclare that a statute of that state which deprived a party 
of such a remedy was operative because, in its opinion, such dealing 
with the remedy did not impair the obligation of the contract. Ô 
that be true in a state court, how can it be otherwise in this court, 
when admittedly administering the law and jurisprudence of that 
state? : 

The demurrant in this case invokes the law of 1897 as a bar to the 
présent proceeding. But it is clear that, in considering the scope 



76 96 FEDERAL REPORTER. 

and efEect of this law, we çiu^t consider 'W'hethej' it is really efficient 
as a rule of action ui^ertteorganic law flf tke state. If tliat or- 
gianic law dénies to tliè législature po^ep to make such an act eflS- 
cient as a rule of action in a giyen cfi^e, tken, as to such case, it 
is'no law, and cannot be eflaci^nt as such, either in a state court or 
in this court. Under the doctrine, as already stated hy the court, 
the, pJaintifiE in this casé coines iiito tliei stàte of New Jersey clothed 
with a rîght of action, cQ^plete in its nature, and, under well-es- 
tabli^^d ""ules of int^màtionaï jurisprudence, justiceable in the 
courts, stilte and fédéral, having jurisdiction of the parties. The 
liability ôf the défendant, wjho résides in the state, although created 
by thé law of J^ansas, is a:Con;tractual Jiability, and resulted from 
her yopntàry act in enteririg in the cdntract which was embodied 
in her gubscription to the ^tock qf the Kansas corporation. The 
liability on the one hand, apd the corresponding right of action on 
the othèr, are recognized and justiceable under gênerai rules of ju- 
risprudence, common to civilized countries, and so cleariy stated by 
Mn Justice Miller in Dennîck v. Bailroad Co. It may be admitted 
that this is only trué subject to the provîso that the contract, 
though màde pursuant to, and receiving its validity from, the law 
of a foreign state, shall not be répugnant to, or inconsistent with, 
the law or settled polipy of the state in which it is sought to be en- 
forced. Ajccording to the, doctrine estâbi^shed by the cases, and the 
philosophy of the law, the ç,pntract tetween the plaintifE and the de- 
fendant exists, in the state of New Jersey, and thp liability for a 
breach'of'itàlso exists thére,' and is ^nforceable by the plaintiff 
whénever he may briiig. t.^er4^fen,dant ,within the jurisdiction of the 
courts îii thàt stat^ ,Tîie coptract anîd the liability under it hâve 
s6 ëxisted since the tiineVitwa^ entered into,; — certainly since, and 
as ldn^*^s, the défendant lias resided in New Jersey. ; ^e remédies 
for 'tie ehîôrcement of contracta, that existed by the law of New Jer- 
sey ait tte^t time, and up to the law pf 181)T, were applicable to this con- 
tract ^s well as others, and were available, at any time within the 
period pf'légâl limitation, to, the plaintiff. If the effect of the law of 
1897 is as contended for by défendant, then it bas deprived the plain- 
tiff of ^ remedy for enforcing his contract which existed when the 
contract was made. But this is the thing which the constitution of 
the sta^e lias forbidden 'the législature to do, and, so far as the act 
assumes- to do this, it iSi a nuUity. To avoid this conclusion, how- 
ever, counsel for défendant makes au able and ingénions argument. 
He says tte law of 1897 is not opposed to the peculiar provision of 
t\\e state constitution as i to the ^ deprivation of a remedy. "That 
clause," hé gays, "applies only to préserve the remedy upon those 
contracts whose obligation is protected from impairment by the pre- 
ceding clapse," And h^squotes the language of Mr. Justice Dixon in 
Munday V.. Çahway, 4.3 N.i Ji Law, 340, where hé says: 

"Tbè juxtaposition of the lasï: two clauses çf ttiis paragmph renders it MgUly 
probàiblè;- on settled rules àf intërpretatiôJQ, that whate's'er contracts are 
guarded by the language coneernlng their obligation are referred tp ia the 
Innguage concerning the renjedy. , :No: réason appears for an opposlt* canclu- 

sioû.'" ''.■■,►,, 
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He also quotes the late Chief Justice Beasley, in Eahway v. Mun- 
day, 44 N. J. Law, 415, where he says that this clause, in regard to 
the remtdy in the state constitution — 

•'Has little force since the décision of the suprême court in the case of 
Louisiana v. New Orléans, 102 U. S. 203, where it is laid down broadly that 
the provision of the constitution of the United States securing the Inviolability 
of the contract is, as a necessary conséquence, protective of the remedy; such 
construction being Justifled from the considération that the obligatory force of 
a contract, in the constltutional sensé, résides in ita légal enforceability, and 
that, when the contract is , preserved from invasion, the means by which the 
parties to it ean be eompelled to observe its stipulations are likewise. Whether 
we, tlierefore, regard this provision as it exlsts in the constitution of the United 
States, or as It exists in this state, the same inquiry is presented, viz. whether 
this statute of 1880 deprives this défendant of a remedy which was in force 
at the time he entered into thèse engagements with the state." 

Eut this only amounts to saying that the contract clause of the 
constitution of the United States protects the remedy, in the case 
with which the chief justice was dealing, as f uUy as the express words 
of the state constitution. If, however, we go further, as counsel 
for défendant is eompelled to do, and say that the constitution of 
the United States only protects the obligation of contracts from hos- 
tile législation of the states in which the contract is made, and it is 
the remedy of this class of contracts only which the constitution of 
the United States intended to protect, then, it seems to us, we read 
into that provision of the constitution words which its framers, ex 
industria, omittèd, and which greatly narrow its scope and meaning. 
Two classes of contracts would thereby be created, — one within the 
protection granted, and the other without. For the doing of this, 
we hâve been referred to the authority of no decided case, and we 
hâve been able to flnd none. In Rader v. Township of Union, 44 
N. J. Law, at page 260, Mr. Justice Dixon, in delivering the opinion 
of the suprême court of New Jersey, after referring to the case of 
Louisiana v. New Orléans, said : 

"Thus, it appears that the constitutional obligation of a contract is not any- 
thing inhérent directly in the contract Itself, but is to be found in the law 
which governs it. There is nothing in the language of our organic laws sug- 
gestive of any distinctions among the obligations of contracts. AU such obli- 
gations, as widely as they eau be the subject of législation, are referred to as 
though embraced in a single class. In the provision of our state constitution 
concerning remédies, only those existlng when the contract was made are 
protected; but the clause regarding obligations is unlimited, and whatever may 
with propriety be termed the obligation of a contract is rendered inviolable." 

We cannot, therefore, agrée with the contention that either the 
learned chief justice or Mr. Justice Dison intended to limit the scope 
of the first clause of the constitution of New Jersey, or that of the con- 
tract clause of the constitution of the United States, to contracts 
naade ia that state, and to confine the language in the last clause 
of the constitution of New Jersey, protecting the remedy, to the class 
thus deflned. If the obligation of a contract may be said to "réside 
in its légal enforceability," then it would seem that the législation 
of a state, though not the place of the contract, which destroys the 
right to the transitory action for its enforcement which previously 
existed, would impair its obligation, and so be within the inhibition 
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oîtM constittationof tire United States, arid also that of the state of 
Néy^ Jerëeyi ^ H the Coûtriact hère in question existe in the state of 
New Jersey, as we think we hâve shown that it does, and that the 
right of action accruing and thé liability incurred by reason of it are 
cognizable before ainy court i|É that state having jurisdiction of the 
parties, itï|!én a law which inipaired its obligation is as miich in viola- 
tion Qf,:th€s constitution of the United, States as though the contract 
were made in the state of New Jersey. The constitution of the 
United States iS not loÇâlized iit this regard. It pervades ail the 
statë^vtikeàn atmosphère, àn^it withers àiid destroys ail législation 
inçpngistçnt with its proyisions. If it were otherwisè, only a small 
porttoni of the contracte existingandenforceable in any state would 
be protected from adverselegislation of that state. The contract 
ip question was lawfully madfe, and^ as su.ch, was binding upon the 
defènidâpt, a party to it, in the/stàté of New Jersey. Hundreds of 
such contràcts, though hot çia^e in that,^ state, are, on pfinciples of 
uni versai jurisprudence, so fending in it; and the courts of that state, 
as tho«e pf the other states, are every day administerihg the law of 
such çpntracts, and enforçiiigtheir obligation. The rules of inter- 
natiop^ law; carry theip., with thêir obligàtiqnbjijito thé state where 
they; âre'squ^ht to feé | eiiîprcedï Ttè 'efliciéncy of;!tiie whole lex 
mercatoria d:ej)ends lipop t^e récognition bf this pnn'ciple.| Nor does 
its récognition at ail diuiihish the force of the ruié thât tîie courts of 
a state ai^éç net bound to^^niforce contraèts inconsistènt with, or con- 
tràry^^p, aspttled public poiicy of a state- This.thejr are not bound 
to do, wif^ethèr the contract in question be of dôinéstiç or foreign 
origin,,,', 'ï/.'..'";, ' .^ [. [\ ^ , ■"; ■ ■ ■ ■ ' 

ThisTjrihgs us to sày that wè hâve discovered no public poiicy of 
the state' ofïfew Jersey that wûuld fprbid the enforcement of a con- 
tract like the one befpre ws. It certainly, as Chief Justice Magie 
hàs said, is not contrary tô good moràls; nor can we tegard the ab- 
sence of législation in New Jersey proViding for the liaBility of stock- 
holders pnoi; tothe act; of Ï897, after thé manner pf the Kansas law, 
as any évidence of that ^ettled public poiicy which would stay the 
hand of the court in enforcing a contract of that kind. Nor do we 
think that the act of 1897, which forbids the maintenance of an action 
a,t law in behalf of an individuâl créditer against an individual stock- 
tiolder, but appârently sàpctions aproceeding in the nature of an ac- 
counting in equity, in which ail the creditors of the foreign corpora- 
tion and ail its stockholders should be necessary parties, merely 
changes the fonn of the remedy theretoforè existing, withput destroy- 
ing the, sUbstantial right ôf action which the plaintiff had for the en- 
forceniëht of its contract. To use the languagé of Jùd^e Lowell in 
Dexter y. Edmands, 89 Ped. 469 : 

"Ttie d}ffereniqe between a, right veisted, in a'I the creditors to proceed lu 
orie.actloii fegaliïst ail thé stoékholdérs, and à right vested In' each Individual 
éredltor t6 proceed agalnst any Individual stockholder, is much more than a 
différence between two remedléB. It la a dlflferënce between two substantlve 
rigllts,'^, /■ '. ■ . ■ /,,. 

But eyen if the inhibition pf the constitution of the United States, 
aria of that' Of New Jersey upon its législature, to pass any law Im- 



WESTERN NAT. BANK V. RECKLESS. 79 

pairing the obligation of contracts, be addressed only to the législa- 
tures of the State where the contract was entered into, we are of opin- 
ion that the peculiar provision of the New Jersey constitution, pro- 
hibiting its législature from depriving any party of a remedy to en- 
force his contract whicïi existed when the contract was made, is not 
thereby limited and confined to contracts made in the state of New 
Jersey. We think that this provision was intended to extend the 
protection of the contract clause, and, by the exigence and force of its 
plain language, did extend that protection, under circumstances like 
thoseof the présent case, to a contract, wherever made. 

It is with much interest that we hâve read the opinion of the prés- 
ent chief justice of New Jersey in the case of Western National Bank 
T. Skillman, tried September 28, 1898, which, although not published, 
hàs been brought to our attention by the counsel for the plaintiflf, 
from stenograi>hic notes revised by the chief justice himself. This 
report we will take to be correct, as it is not challenged by the other 
side. It is true that the opinion was a nisi prius opinion on a mo- 
tion for a nonsuit; but the fact that the plaintiff was the same plain- 
tiff, and the cause of action precisely the same as in the présent suit, 
seeidng to enforee the liability in New Jersey of a stockholder of the 
saine Kansas corporation, together with the high character and 
ability of the judge rendering the décision, give the opinion much 
weight in this court. Precisely, the same questions were involved in 
the motion for a nonsuit that are made in the présent case; the 
only différence, in fact, being that the New Jersey act of 1897 was 
passed after the suit had been begun. As to this point, the court 
cannot see that this at ail affecta the principle involved in the dé- 
cision, which turned qn tbe constitutionality of said act of 1897. 
The learned chief justice, in the conclusion of his opinion refusingthe 
nonsuit, says: 

"l think tbat this act both takes away the obligation of the coptract, be- 
cause it deprives the party of a mode of sulng, which, under my construction, 
lie had, and also, under the unusual clause connected with this part of pur 
constitutional provision, it deprives a man of a remedy that he had wbèn the 
contract was made." ' 

This court feels much sustained by such an opinion from sucb a 
source, as, but for it, the case now before tbe, court would be on© of 
first impression. The flrst two grounds of demurrer having been 
covered by what bas aiready been said, it only remains to say that 
the third ground of demurrer, namely, "that the undertakings and 
promises of the said défendant set forth in said counts, respectivply, 
are, and eàch of thëm is, without coiisideration and void," cannot be 
sustained, for the reason that the contract which is declared upon 
and set up by the déclaration rests upon tbe statutory liability creat- 
éd by the laws of Kansas, and np pther considération is necessary to 
support the promise declared upon. The demurrer must therefjore be 
overruled, and let judgmërit be entered àccordingly. 
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, ÏJ^IQKSON V. PAQIFiq COAST SXEAMSHIP 00. 

•'(Circuit Court; D. Washington, W.D. August W, 1S99.) 

1. Ac,TIQk FOR WRONGI'tJIf ÛBÀKH— WhAT La-??- QOVERNS. , . >. 

' ; A irlght of , action rdr wroiigful deàth ,1s ^ovemed by thë law of the 
■ placé -vv-here tie tort which càused the deàth was commltted. 
3. BàSib— Alaska StAT0TE8. i 4:/ , - 

;■ iJnder the statutes of Qregou,: adopted by act of congregs as the laws 
of, Alaska, which give ,the personal représentative of a deceased person a 
right of action for the wrongful death of his décèdent, where the latter, 
had he lived, mlght t^ve malntained an action for the act or the négli- 
gence which càused the death, the wrongful or négligent killing of a person 
In Alaska, créâtes a cause of action in favor of his administrator, though 
appeijited in a différent state, where the décèdent was dçmiciled, which 
liaaybe enforced in any court having jurisdiction of the subjeet-matter and 
the, parties. 1 

, This is an action by an administrator to recover damages for the 
wrongful death. of his décèdent. On demurrer to complaint. Over- 
ruled. 

Pritchard & Haight, for plaintiff. 

S. H.' Piles and Donworth & Howe, for défendant. 

HANFOKD, District Judge. The demurrer to the complaint in 
this ciàgé raises the question whether the administrator of the estate 
of a deceased person in the stâte of Washington cah maintain an ac- 
tion to recbyer damages for a personal injury to his décèdent caus- 
ing death, the injury beiûg committediii Alaska, and there being no 
widow or children of the deceased to beneflt by the recovery. The 
complàîïit in this casé contaihs no allégation that the deceased per- 
son» Ofwhose estate the plaintiff is administrator, left surviving him 
any widow or children, and presumably there are no isuch relatives. 
As th©'laws of this staté do not authorize an action by an admin- 
îstratoï'^ïô recover damages for the infliction of an injury causing 
deiith, ^cept for the beneiat of the immédiate family, — that is, wife 
and children oif the deceased (Noble v. City of Seattle, 19 Wash. 133, 
52 Pac. 1(>13), — it is insiste^ that the plaintiff bas np right to main- 
tain the, action. If tiie injury complained of had been inflicted in 
this State, t&ë défendant wôuld be certainly right in thé position it 
has takéù, but the law of the place where tiie wrong was commltted 
muet deterpiine the rights of the parties. Railroad Co. v. Babcock, 
154 U. S. Ùi>, 203, 14 Sup. Ct. 978. 

Tlie làws of thé state of Oregon, which by an act ot congress hâve 
been adopted as Iftws of Alaska, çonfer ùpon the personal représent- 
atives of a, deceased person a right of action to recoyer damages for 
the wrongfiiï act |or omission of another, causing déath, in cases in 
which the dçiceased, if he had lived, might hâve maintained an ac- 
tion for tbé injury to himself by the same act or omission. The 
serions question in the case is whether this statute créâtes any right 
in favor of personal représentatives residing and acting beyond the 

1 As to death by wrongful act, see note to Kailroad Co. t. Wilson, 1 0. 0. 
A. 33. 
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limita within which the laws of Alaska hâve force, and whose au- 
thority to represent the deceased does not spring from the laws of 
Alaska. I consider, however, that the question is practically set- 
tled in favor of the plaintiff by the décisions of the suprême court of 
the United States in the cases of Dennick v. Eailroad Ce, 103 TJ. S. 
11-21, and Stewart v. Eailroad Co., 168 U. S. 445-450, 18 Sup. Ct. 
105, and upon the authority of thèse décisions I will overrule the 
demurrer. 



McBEIDE V. SUNSET TELEPHONE CO. 

(Circuit Court, D. Washington, W. T>. August, 1899.) 

1. Damages — Brbach of Contract— Mbstal Suppering. 

Mental angulsti and dlstress alone cannot be made the basis for a re- 
covery of damages for a breach of contract.i 

8, TELEPHONE COMPANIBS— FAILURE TO DeLIVER MESSAGE— MbASURE OF DAM- 
AGES. 

A complaint in an action against a téléphone company, alleging that by 
reason of the failure of défendant to deliver a message sent to plaintiff 
by his son as his agent, and plaintifE's conséquent failure to respond to 
Buch message, as he would hâve done had he received it, his wife and 
chiidren became estranged from him, and his family was brolien up, States 
no ground for the recovery of more than nominal damages, as plaintiff's 
domestic trouble cannot be presumed to hâve been the direct or proximate 
resuit of the failure to deliver the message, and, if it were, It cannot be 
considered as a natural resuit of a breach of the contract which was within 
the contemplation of the parties. 

Action for damages for the négligent failure on the part of the 
défendant to transmit a message sent to the plaintiff by his son, 
who, in sending the message, was acting in the interest of the plain- 
tiff and as his agent, the plaintiff being at the time absent from 
home, and the message was to inform him of the serious illness of 
his daughter, and to request a remittance of money of which the 
family were in need. The complaint allèges that in conséquence of 
his not receiving the message the plaintiff remained ignorant of the 
illness of his child until after her death, and because of his appar- 
ent neglect his wife and chiidren hâve become estranged, and his 
home has been broken up, and he has suffered great mental anguish 
and distress. Heard on demurrer to the complaint, which, by agree- 
ment, was argued and submitted for the purpose of testing the ques- 
tion as to the proper measure of damages. Demurrer sustained for 
the reason that the défendant is liable only for nominal damages 
and costs. 

Frank S. Carroll and Frank Allyn, for plaintiff. 
Struve, Allen, Hughes & McMicken, for défendant 

HANFOED, District Judge (after stating the facts as above). 
The complaint certainly states a cause of action, and shows the 

1 As to mental suffering as an élément of damages, see notes to Eailway Co. 
V. Caulfield, 11 C. C. A. .571; Telegraph Co. v. Coggin, 15 0. 0. A. 250, and 
Telegraph Co. v. Morris, 28 C. C. A. 62. 
96 F.— 6 
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plaintiff to be entitled to recover at least nominal damages aad costs, 
but by agreement of the parties the case is to be considered with 
respect to the rulè of damages; In their brief, çounsel for the plain- 
tiff say: "The doctrine thàt one may recover for mental anguish 
alone 16, in our opinion, taking advanced grounds in judicial déci- 
sions and in the opinions and minds of the best lawyers." It is the 
business, however, of courts in adjudicating the rights of individuals, 
to apply the rules of law as they exist, and not to take advanced 
grounds, or to départ from flxed principles. Whenever courts as- 
sume législative functions by attempting to give relief in a hard 
case, when, in order to do so, it is necessary to overstep the limita 
of judicial power, more harm is likely to resuit than beneflt. The 
only cases in which courts may legitimately tiaké advanced grounds 
is vs'hen new conditions présent new problems to be solved, but even 
theh thé object should be; to inerely accomplish the adjustment of 
individual rights aflected by nevs^ conditions consistently with the 
existing laws, and leave to the législature the task of changing, 
aMending, or creating laws. ; The authorities citedupon the argu- 
ment leftve no doubt in my mind that the amountof damages to be 
awardefî fox ïhe breaçh of a contrâct çànnot, cOnsistèntly with légal 
principles governing the assessment , of damages, be increased on 
account of mental distress.: If mental distress is to be compensated, 
the aitïouïït of damages shoùld correspond with the degree of suffer- 
îng, The degree of sufleririg will dépend ratherj ntore upon the tem- 
peralmënt and physical condition of tb^; îpjured partjç, th^^n upon the 
degree of culpability of the wrongdoer. To render fàir compensa- 
tion for tl^e mental anguish of. à person of reâned ideas and sensi- 
tive oi^anization, or to a' person whose suffëring may hâve been 
greatly iailgmented by nepvous debility at the: timej would subject 
the i dépendant to conséquence** quite as severe as the* rulé of vin- 
dictiTiei aamages applicable imcasès of malicious torts; and he would 
haTé foi pay f or his adversaryfs inflrmity,rather than for the natural 
or pcobableieffect of bis o#n wrongfal act or. neglect. . The plain- 
tiff in ithisscase, however, does hot ask for damages (àlône upon the 
groundiOlf Imental angutsh, but claimsithat in Oonsequehce of the 
wrongful fajlure on the part of the défendant to propetly direct and 
transmit thei message sent: byhis son to inform him of the serions 
illness'df bis daughtér^ and requesting him to remit money necessary 
for thé «se of Ms family in the situation in which they were placed 
by reasoû of his ab^nce and the fatal illness pf iljis-daughter, he 
w^»:piîevfented»from màking such a response to tiieiaÈessage as he 
would hâve made if he had received it; and, not receiving suCh a 
response to the message as they bad a right tOi P|Xpect, the mem- 
bers of his faniily were so shocked and- çutragediiil their feelings that 
they hâve ceased to regard him with affection or respect, and they 
hav;e sinçe ,fejE\ised to ^cçept auy exjlanation of, .his conduct, and 
hâve separfl,]l;ea from him, so tha,t his, relations, |iritt.t}i8 wife and 
children hâve been severed. Admitting that the law will award 
dan^ages^^s compepsatioii for such a loss as tbe plaintiff allèges that 
he has ^stained when caused by the meddlésome or maliçious act 
of another in purposely making f aise représentations for the purpose 
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of alienating the affections of a wife or husfeand or cMld, still the 
claim made in this case does not rest upon sipailar ground. The 
gravamen of this case is a mère breach of a contract through the 
négligence of the defendant's servants and employés, invohing no 
malice or purpose on the part of the défendant to injure. the plain- 
tii(f. The failure to transmît the message is not the direct or ap- 
proximate cause of the disruption of the plaintifif's family. If he is 
a kind and dutiful husband and father, the refusai on the part of 
his wifë and children to accept a reasonable explanation of his ap- 
parent neglect proves cqnclusively such perversity and unlovely dis- 
positions in them that the distress and humiliation and loss which 
the plaintiff allèges he has surfered must be attributed to their un- 
reasohable behavior, ratlier than to the defendant's breach of its 
contracta It is true that the plaintiff charges that ail the unpleas- 
antness in his domestic affairs is due to the breach of the contract, 
but this is a mère conclusion, and not controlling, The facts set 
forth in the complaint must be considered, and it is for the court 
to détermine whether the facts support the conclusion. At any 
rate, in awarding damages for a broken contract, the party in fault 
can only be held liable for such natural conséquences of a breach of 
contract as may be fairly inferred were in contemplation of the par- 
ties at the time of entering into the contract. A party undertaking 
to carry or transmit a message under the circumstances described in 
this complaint, if he sfopped to consider what might be the consé- 
quences bf his failure to deliver the message, would not be apprised, 
nor hâve any' l'éason to infer, that his neglect would be visited upon 
the sendee of the message, and be made the ground for a permanent 
séparation from him by his wife and children. I hold that no more 
than nominal damages and costs can be recovered in this case, be- 
cause mental anguish alone affords no basis for the computation of 
damages; and the breaking of the contract cannot be presumed to 
be the direct or approximate cause of the domestic trouble allegéd 
in the complaint, and, if it were so, the trouble cannot be presumed 
to hâve been a natural conséquence of the breaking of the contract 
which the parties could hâve had in contemplation at the time when 
it was made. Demurrer sustained, but, unless the pleadings shall 
be amended, the judgment to be rendered will be in favor of the 
plaintiff for the sum of one dollar and costs. 



GILBEKT et al. v. McNTJLTA. 

(Circuit Court, N. D. Illinois. March 16, 1899.) 

No. 25,013. 

National Banks— Right to Site Reoeivbk. 

The reeèlver of a national bank may be sued In a fédéral court In rela- 
tion to a contract made l)y him on behalf of the esta.te In the course of Its 
administration.! 

1 As to jifl*lsdictipn of cases Involvlng fédéral questions, see note to Bailey v. 
Mosher, 11 C. C. A. 308, and, supplementary thereto, note to Montana Ore- 
Purchasing Co. v, Bostbû & M. Consol. Copper & Silver Min. Co., 35 C. G. A. 7. 
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On Demurrer to Plea to Jurisdiction. 

Jatmes S. Harlan and 8; S. Œregory, for plaintiffs. 

J. A, Bàldwin, Henry Rj Bàldwin, and J. D. Hood, for défendants. 

SEAMÀN, District judge, The sole question raised "by the plea 
is whether thei receiver of a national bank appointed under the act 
of congress is suable in this court upon his contract made on behalf 
of the est^te in tte course of its administration. It is established 
by authprity that the receiver in such case is "not the officer of any 
court, but the agent and ofpcer of the United States," in the perform- 
ance of his duties. Ex parte Ohetwood, 165 U. S, 443, 458, 17 Sup. 
Ot.;38ë. But it is equally well settled that officers of the United 
State^ij^re not granted immunity from suits in ail cases, even in re- 
spect oï matters in which their possession or acts are exclus! vely for 
the United States (U. S. v. Lee, 106 U. S. 196, 1 Sup. Ot. 240; Tindal 
V. We?ley,.167 U. S. 204, 17 Sup. Ot. 770), and that courts of law may 
deterniine as to the rights of parties dealing with such officers,. al- 
though they may not interfère with the discharge of officiai duties 
(Gaines v. Thompson, 7 Wall, 347; Litchfleld v. Eegister, 9 Wall. 575). 
In the case at bar the act protides for the comptroller to hâve the 
charge of winding up the affairs of the insolvent bank for the beneflt 
of creditors and stockholders, and; the, receiver is appointed by him 
as a tru^tep or agent to that end. While the fuflds which come to 
the hajftds of the receiyer are paid over "to the treâsurer of the United 
States,rSubjpct to the prder of the, comptroller," they are in no sensé 
public jun<^, but belong to the stockholders after ail liabilities are 
dischàrgÊid, The arguaient against jurisdiction jçests mainly upon 
the;pr()p9sition that^there is no express statutory authority for its 
exercise, and therefore there can be no cognizance in a fédéral court 
under ;its well-settled limitations. I am of the opinion that the 
proposiition is not wçll f ounded, as the administration of the affairs of 
the insolvent bank arises exclusively under the act of congress (Eev. 
St. §§ 5334-5238); and by another act, of Augùst 13, 1888, jurisdic- 
tion is conferred upon the circuit courts "of ail suits of a civil nature 
at common law or in equity wheuithe matter in dispute exceeds, ex- 
clusive of intçrest and;costs, the sum or value of $2,000, and arising 
under thê constitution or laws of the United Status." See Hallam 
V. Tillinghast, 75 Fed. 849; Smithson v. Hubbell, 81 Fed. 593; Snoho- 
mish Co. V. Puget Sound Nat. Bank, Id. 518. The case is distin- 
guished fro' ^ Bausman v. Dixon (decided by the suprême court Feb. 
20, 1899) 19 Sup. et. 316, and from Capital Nat. Bank of Lincoln v. 
First Nat. Bank of Cadiz, 172 U. S. 425; 19 Sup. Ct. 202, there cited. 
No ground of public policy appearsto, oppose action by the courts to 
détermine the rights of claimants against the funds which are in 
course of administration under the act, a,side from the fact that the 
machinery ot the gôvernment is employed therein. On the other 
hand, the claimant is without remedy; is, in effect, denied due process 
of law, if his suit cannot be entertained. The inhibition must be 
clear to ôust Jùriëdïction in such case, and this stâtutè expressly pro- 
vides fpr action by the court when, application is çj^e under sections 
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5234 and 5237, and recognizes by section 5236 that daims may be 
adjudicated "in a court of compétent jurisdiction." See Bank of 
Bethel v. Pahquioque Bank, 14 Wall. 383. In the case of Merrill v. 
Bank, on appeal from the United States circuit court of appeals, 
Fiftli circuit (21 C. G. A. 282, 75 Fed. 148), the opinions flled in the 
suprême court February 20, 1899 (19 Sup. Ot. 360), are instructive, as 
jurisdiction was there entertained of a bill flled against the receiver 
by a secured créditer to obtain dividends upon the face of his claim 
without déduction for collaterals. The prevailing opinion is deliv- 
ered by the chief justice, and there are dissenting opinions by Mr. 
Justice White (concurred in by Justices Harlan and McKenna), and 
by Mr. Justice Gray, in ail of which the discussion is upon the merits ; 
and the question of jurisdiction, which was clearly presented, if not 
raised, finds no comment, but was evidently accepted as not open to 
dispute. It is insisted, however, on behalf of the receiver, that he 
cannot be sued in any court upon a claim or contract arising in the 
course of administration, whatever may be the liability as to adjudica- 
tion of claims existing against the insolvent bank. Of the numerous 
authorities cited in the brief of counsel none appears to sustain this 
contention, aside from a suggestion by Judge Hall in Van Antwerp v. 
Hulburd, 8 Blatchf. 282, Fed. Cas. No. 16,827, which is clearly obiter. 
Nor is any authority called to my attention which passes upon the 
question oî jurisdiction as raised hère. But it was clearly presented 
on the face of the pleadings or on the undisputed f acts in at least 
three cases cited on behalf of the plaintiff, namely, Gibson v. Peters, 
150 U. S. 342, 14 Sup. Ct. 134; Ex parte Chetwood, 165 U. S. 443, 17 
Sup. et. 385; and Brown v. TlUinghast, 84 Fed. 71. In each of thèse 
cases the action was entertained, f ounded upon the contract or acts 
of the receiver in the course of administration, and there was full con- 
sidération upon the merits, and Gibson v. Peters is directly in point 
upon the facts. Although the jurisdiction does not appear to hâve 
been questioned in that or the Ghetwood Case, they are of strong in- 
ferential value to sustain it under the circumstances shown. I am of 
the opinion that the demurrer to the plea must be sustained, and it is 
80 ordered. 



In re OLIVER. 

(District Court, N. D. California. May 15, 1899.) 

No. 2,905. 

BANKRUPTCT— POWERS OF REFEREES— CITATION TO BaNKRUPT. 

The référée to wliom a case in banlcruptcy has been referred has juris- 
diction and powei', on ttie pétition of tlie trustée, to cite tlie bankrupt to 
appear before liim, and show cause why he should not be ordered to sur- 
render to the trustée property in his possession, claimed by the trustée as 
assets of the estate. 

In Bankruptcy. The trustée flled a pétition with the référée, pray- 
ing that the bankrupt be cited to appear before the référée, and show 
cause why he should not be ordered forthwith to surrender to the 
trustée certain property in said bankrupt's possession. To this peti- 
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twn t)iè',t)aiïiirupt deinurred, 'cohtèhdîii^"^ référée irad ho juris- 

dïctîM|*"^(}Tvef, or right to iiësuè"sj4ch âqitafidn to hiiji*/'o'r icompel his 
apgearànfce thëréto. ; T^ causé wHs before'the référée 'in pursuance 
qf itilë !No. 1, in bayferuptcy/pf^tliç United States, disW court for 
thè' I^àr'tliërn district oî Çaliforiiià; whicli prôvides ,tllat ail cases in 
bankrTOtë|; are referî-ed Without si^ecialorder to tjliè' référée in the 
distriCirViiere tiié bankrupt résides, aiid thât sticïi i'éferéé shall theré- 
after éx^i'cisè ail the authority cOriferred upon Mni by thé bankruptcy 
act, aiad shall alsb givé Uotice àt the first meeting oféreditors. The 
refereé oyerruled thé bahkriipt'à dénittrrer, and the Mtér caused the 
décision tp tte certiâed to the judge; for revi^w: ' 

J. G. gwinnerton, for trustetî jn bankruptcy, • , 

ly^, ffAYEN, District Judge. E. É. Foltz, the rêtepêe to whom said 
caus^ihas been referp^ ^nder iba|nk,riiptcy rule No. 1 of this court, 
ha^ q^jflçd the following question^ axising in the course of the 
procee^filgs ip said ca,iise before, him, |or niy opinion : "Question. 
Hasi ^j^fier^ jurisd?,ctiQn to cil^ tie bànkrupt to appear and shoy 
caflse.,;:^oy(' certain i^èipeçtyip his, possessipn should not forth^ith 
be deliTered tp;.the trustée as a^^ts, of said bankrijipt's iéstàte, and/ 
to maiki^.an; order to that eflect?" "This question mupttie aiiswereâ; 
in the affirmative, and the ruling of thè référée overrajing the dernur- 
rer qf i^q bànkrupt to the pétition, pf, the trustée praying thàt said 
banki;t|pt,Jt)|e cited tq appear befpr^ tJje referep, and, ishow cause why 
an Qr(ipr should not be made tbài te^ortWith deliyér to the trustée 
ail ôf ithç property referred to in thçpetition, was correct, and is here- 
byq#|Çpied. . ' , 



,s ; ■ ïn re VAN ORDEN. 

(District Coart, D.Ne% Jersey. July 29, 1899.) 

BANKKUFTcy— Provable Dbbts— Alimony. 

tfnaeT Bankruptcy Act 18Ô8, § 63, proviaing that debts may be proved 
against a bankrupt's estate whleh are "a flxed liability, as CTldenced by a 
judgment," a claim of the bankrupt's divorced wife for unpaid monthly 
installments of the alimony awarded her by the decree of the court grant- 
Ing the divorce Is a provable, debt, and she -will be enjoined from prose- 
cuting a suit against the banferupt 6n such claim in a state court. 

In Bankruptcy. 

S. M. Hitchcock and Henry Y6ting, for bànkrupt. 
Skinner & Ten Eyck, for créditer. 



ÊHIKI^ATRICK, District Judge,' On the 26th day of June, 1899, 
John M. "Van Orden wfis adjudge4\à bànkrupt by this court upon 
his own pétition, and on that day an order was. entered restraining 
Margaret J. Van Orden, his wifp, from, prpsecuting a suit brought 
by her àgîàiiist thé said' bànkrupt, and thén pehding in the court of 
chancery of NëW Jersey. The .ëlaini which Mrs. Van Orden seeks 
to enforce in said suit ariges 'iiiaider the following circumstances: 
Prior to the year 1897, Mi", ànd Mrs. Van Orden t^ere résidents of 
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the State of New York, and Mrs. Van Orden âled lier complaint in 
the suprême court of that state asking for a divorce a mensa et 
thoro from her husband, and for other relief. Such proceedings were 
had therein that on the 31st day of August, 1897, a judgment was 
rendered in favor of Mrs. Van Orden and against her husband, in 
and by which the husband was decreed to pay to the plaintiff the 
sum of |300 surgeon's charges, $650 for nursing and attendance, 
the sum of $263.87 taxed costs, and, commencing May 1, 1897, the 
sum of $150 per month during her natural life, for which several 
sums it was ordered that the plaintiff should hâve exécution. Noth- 
ing was realized on this judgment. ïhe défendant removed to the 
state of New Jersey, and afterwards, about July, 1898, suit was 
brought by Mrs. Van Orden for the recovery of said sums in the 
court of chancery of New Jersey. This suit, though founded on the 
judgment recovered in New York, was brought in a court of equity, 
because of the still existing marital relations of the parties. In 
the bill of complaint filed on her behalf, the complainant allèges 
"that there is now due your oratrix under Said decree [referring 
to the New York judgment, a copy of which is annexed to her bill] 
the sum of twenty-two hundred and fifty dollars, being fifteen of 
the monthly payments at one hundred and fifty dollars per month 
directed to be paid to your oratrix, and also the sums of three hun- 
dred dollars and six hundred and fifty dollars mentioned in the de- 
cree, and the costs therein taxed, hamely, two hundred and sixty- 
three dollars and eighty-seven cents; making in ail the sum of 
three thousand three hundred and sixty-three dollars and eighty- 
seven cents, with interest from August 31, 1897." The prayer of 
the bill is that "John M. Van Orden be directed to pay, pursuant 
to said decree of the New York court, the said sum of $3,363.87, 
with interest." The matter now cornes before , the court upon a 
rule to show cause why the order staying such suit should not be 
set aaide. It is insisted on behalf of Mrs. Van Orden that she 
should bè permitted to proseeute her suit because her debt is not 
such a one as is provable in bankruptcv, nor would it be discharged 
by the decree of this court in proeeediïigs had therein. Seetion 1 
of the bankruptcy act of 1898 providès that "a 'discharge' shall mean 
the release of a bankrupt from ail of his debts which are provable 
in bankruptcy except such as. are excepted by this act." The debts 
which are excepted and referred to in section 1 are to be found 
specifically set out in section 17 of the act. It is admitted, and, if 
it were not, it would be perceived at a glance, that the debt of Mrs. 
Van Orden is not included in any of the excepted classes. The only 
question before the court, then, is whether the debt for which Mrs. 
Van Orden has brought her suit against the bankrupt is one prov- 
able in bankruptcy. In order to ascertain what debts may be proved, 
référence must be had to the sixty-third section of the act, where, 
under the title of "Debts which May be Proved," the following pro- 
vision is found: 

"(a) Debts of the bankrupt may be proved and allowed against hls estate 
which are (1) a flxed liability, as evidenced by a judgment or an instrument in 
wrJtlng absolutely owing at the tlme of the filing of the pétition againat him, 
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wbéther then payable or not, wlthi any Interest thereon whicb .woUld hâve been 
reeoyej?abl|e at the date, or wlth a rebate of iiiterest upon such as wei'e not tben 
payable and dld not bear interest." . ,, 

As used in this aet, the word "debt" differs from the same word 
as used in the hankruptcy acts Which hâve preceded it, in that it 
has not the limited or restricted meaning which has been given to 
it in text-books. The act itself deflnes the word, and carries it be- 
yond "a sum of money due by certain and express agreement," 
and déclares that for the purposes of the act it shall include any 
"flxed liability evidenced by judgment." In 8 Am. & Eng. Enc. Law 
(2d Ed.) p* 986, it is stated that "the words 'debt' and liability' are 
not synonymous » * * as applied to the pecuniary relations of 
the parties. Liability is a term of broader significance than debt. 
* * * Liability is responsibility." In Joslin v. Spring Co., 36 N. J. 
Law, léS, liability is deflned to be "a state of being bound or obliged in 
law or justice." "It signifies that condition of affairs which gives rise 
to an obligation to do a partictilar thing to be enforced by action." 
Haywood v. Shreve, 44 N. J. Law, 94. The support and maintenance 
of a wife by the husband is an ever-recurring liability from which 
he cannot, by any act of bis, be freed. It is an obligation founded 
in law and justice, which may be enforced by action. Until the 
necessity for its enforcement arises, the extent of this liability is 
vague and uncertain; but when the aid of the court has been in- 
voked, and it awards alimony, it thereby détermines the amount of 
the hustend's liability, and by its judgment or decree requires the 
amount so flxed to be paid the wife for her maintenance and sup- 
port. "FrotQ that time the husband is, in effect, a debtor, owing 
his wife the amount adjudged and determined in the decree." Wet- 
more v. Wetmore, 149 N. Y. 521, 44 N. E. 170. Oliat which before 
was a mère liability now becomes a debt. The judgment establishes 
the indebtedness, and makes flxed and certain that which was be- 
fore uncertain, and becomes the évidence of the debt which it 
createsl Black v. McClelland, 12 N. B. R. 431, Fed. Cas. No. 1,462; 
Zimmer T. Schleehauf, 115 Mass. 52; Orouch v. Gridley, 6 Hill, 250; 
Nichols V. Dissler, 31 N. J. Law, 473. It follows from what has 
been «aid that the debt which Mrs. Van Orden seeks to recover 
from the bankrupt in her chancèry suit is a liability of the bank- 
rupt, the amount of which is flxed and determined and evidenced 
by the judgment of a court. As such it is a provable debt in bank- 
ruptcy, and she should be enjoined from its further prosecution. 
The rule to shôw cause will be discharged. 



In re STARK. 

01strlct Court, S. D, New York. March 18, 1899.) 

BANKRtrPTCT — Oppositiost to Discharge — Kbkpinq Books. 

Where, in 1891, an exécution upon a judgment by confession was levied 
tpon tlie debtor's stock, including the safe in whleh the books of account 
were kept, and the debtor, becoming bankrupt undér the act of 1898, tes- 
tifled that he had never seen the books of account since that time, and 
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did not know what had become of them, held, that the évidence was not 
siiffleient to show that the loss or disappearance of the books in 1891 was 
brought about by any "fraudulent Intent" on the part of the bankrupt to 
"conceal his true flnancial condition," and eonstituted ijo ground for re- 
fusing his discharge in bankruptcy. 

In Bankruptcy. On certiflcate from référée in bankruptcy. 

The issues arising upon the bankrupt' s application for discharge in this case, 
and the spécifications in opposition thereto, were referred to the référée in 
bankruptcy, to ascertaln and report the facts. He found that in 1891 Isidor 
Stark, the bankrupt, who was then a member of the flrm of Isidor Stark & 
Bros., confessed judgment to a brother for borrowed money. Under an exécu- 
tion issued on such judgment, the sheriff levied on the assets of the partner- 
ship, and took possession of their store. The flrm kept the usual books of ac- 
count, which at the tlme of the levy were in a safe in the store. The bankrupt 
testified that he had never seen them since, and that he did not know what had 
become of them. Objections to the bankrupt's discharge were based solely 
ilpon an allégation that he had, "wlth fraudulent intent to conceal his true 
flnancial condition, and in contemplation of bankruptcy, destroyed, coneealed, 
or failed to keep books of account or records from which his true condition 
might be ascertained." Bankruptcy Act 1898, § 14, cl. b. The référée reported: 
"In my opinion, the proof does not show, on the mérita, that the bankrupt de- 
stroyed, coneealed, or failed to keep books of account. If the bankrupt had 
destroyed or coneealed his books of account in the year 1891, that would, in 
my opinion, not hâve been an act in contemplation of bankruptcy, wlthin the 
meaning of section 14 of the act. The term 'bankruptcy' is sometimes loosely 
used to mean insolvency, but 'contemplation of bankruptcy,' within the mean- 
ing of the présent act, is, in my opinion, an actual, légal bankruptcy, under a 
bankrupt act, and not a mère général condition of Insolvency at a tlme when 
no bankrupt act was in existence." 

Hays, Greenbaum & Hershfleld, for the bankrupt. 
Black, Qlcott, Gruber & Bonynge, for opposing creditors, 

BROWN, District Judge. It is not necessary to consider hère 
whether the words "in contemplation of bankruptcy" in section 14, 
cl. 2, of the act of 1898, are broader in their signification than under 
prier acts (Buckingham v. McLean, 13 How. 167; In re Craft, 6 
Blatchf.'l78, Fed. Cas. No. 3,317; In re Goldschmidt, 3 Ben. 379, Fed. 
Cas. No. 5,520; In re Freeman, 4 Ben. 245, Fed, Cas. No. 5,082) or 
not ; for I am of opinion that the évidence is not sufftcient to warrant 
the finding that the loss or disappearance of the books of account 
in this case in 1891 was with any "fraudulent intent of the bankrupt 
to conceal his true flnancial condition" or with any other fraudulent 
intent. I do not see any suflScient reason for such an implication or 
inference. His acts done at that time were lawful. There would 
be no apparent motive for such concealment and it is denied. 

Discharge granted. 
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- ■■; ".:..' Inre,$lio!ftBR. 

'' (District Court, D. Connédticut. May 15, 1899.) ' 

No. 69. 

1. Bankrtjptcy— Opposition to Piscbeabok— Keeping Books. 

Tliç. (Je.struction or çoncealment ôf tooks of àcçount by a debtor, wlth 
inteût to conceal his finanelal Cônaitipn, is no ground for refusing to 
grant.him a dlsehq.rge in banljïùptcy, unless commltt^d Slnce tlie enact- 
miélït of.the bankrùptcy law. ■ \' ' ,, '-'//"^ 

2. Samb, ;',' ' ' ":';■' 

BVid^nce that tbe books of aocount used by the bankriipt in bis business 
lu 1897 were at tliat time trahsf errçd to his brotlier-iA-law, who boiigbt 
tj^e business, and tliat the lâtter, thougb reslding Veitiiin tlie state, had not 
lleea , rpquested to produce the bopjî^'orlcailed as a wltaess for either side 
Iti ;tli€î bankruptcy prqeeedings, feW' ppt suficlent to slipw.a fraudulent con- 
cea|IïP0nit or destruction pf book^ liy.thè debtorsince tiiê;énactnient of the 
Ibanitnjptcy law, such as tp ïorfe|t his right to a discharg^! 

Ih J^an^puptcy. On âpf)iiGation bf the bankruptiôr. discharge. 

Watpeô H. Bristol, for the bankrupt. 

Wai:j;6us' & pay, f^r p^ " .'i , 

Tt)^VVi!NSENI), District Judge. , The opposition to the pétition for 
a discharge was based on the ground that, long prior to the passage 
of the bàntrtiptcy act, the Mnkrupt hâd, with fratidulent inteitt, 
concealed his ânancial condition, and destrdyed or dohcealed his 
books of account, etc. fThis îs' insùfflicient. In -re Stark, 1 Nat. 
Bankr. News» 232, 96 Fed. 88; Ih re Hdltz, 1 Nat. Biankr. News, 204. 

The référée does not find that the bankrupt, since the. passage of 
the ibankKuptcy act, hasdestroyed or ifcncealed said béoks, except in 
so far. as might be inferred front cerftain facts, thè most important 
of which aJ*e that the books ùsedibyîhim in his business were in 1897 
transfei*ed to hisi brother-in-làw^ who; purchased his 'business, and 
that said brother-in-laWj William! Frôélich, is noW ceéiding at New 
Haven, ànà that no évidence waSiptoduced of arequest that he pro- 
duce said ibooks, and said Froelich was not called as a witness for 
eithe» ) side. This flndifeig is insufBcient to show: a fraudulent con- 
ceaMeat" or destruction of books. Ths discharge is granted. 



In re PtiGBT SOUISTD UEDUCTtON CO; 
(Circuit Court, D. Washington, N. D. August 16, 1899.) 

CUSTOMS DUTIES— ASSESSMBNT— MeTHOD DP ASSAYING LEAD OrES. 

Paragraph 6 of the sundry civil appropriation act of March 2, 1895 (2 
Supp. Eev. St. p. 430), which requires the .secretary of the treasury to pre- 
scribe régulations for the sampling and assaying of imported lead ores for 
the puipose of the assessment of the duty thereon, which "shall provide 
that the niethod of sampling and assaying such ores shall be the same as 
that usually adopted for commercial purposes by public sampling works In 
the United States," was not repealed by implication by paragraph 181 of 
the tariiï act of 1897 (Act July 24, 1897), which provides that ores con- 
taining lead on their arrivai "shall be sampled according to commercial 
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methods," that the government assayer shall make a "proper assay" of the 
sampleon which thé duties éhall bë liquldated, ànd authorizes the secretary 
to make necessary legnlatlond for enforclng such proTlsions. 

3. BaMB— eOMMBRCIAL MkTHOD— OtTESTION OF FaCT. 

Sald paragraph 181 is entirçly consistent ,with the act of 1895, and imder 
the latter the secretary has no power to adopt any c|ther than the cpmmer- 
cial method either of sampliù^ or assaying, and What constltutèS sùch 
method is a question of fact to be deternained upoii évidence. 
& 8amb— "FiRB Phooess"— "Wbt Pbocess. " 

It being shown by uncontradicted testimony that what is known as the 
"flre process," which gives the quantlty of lead In an ore that can be gaved 
hf shielting, Is excluslvely Used in making assays for commercial purposes, 
and is known as the "commercial method," instructions issued by the 
treasury department adopting for customs purposes what is known as the 
"wet process" of assaying, which shows the actual quantity of lead in an 
ore, making no allowance for loss in smelting, require the payment of a 
higher duty than is contemplated by the tarlff act, and are in contravention 
of the positive requirement of the act Of 1895. 

This is an appeal by the Puget Sound Réduction Company from a 
décision of the board of gênerai appraisers aifirming the action of 
the collecter in the assessment of duty on certain imported ores con- 
tainlng lead. 

F. H. Browriell, for appellant. 

Wilson Ri Gay, U. S. Atty., and Charles E. Claypool, Asst. U. S. 
Atty. 

HANFORD, District Judge. This is an appeal taken pursuant to 
section 15 of the act of congress approved June 10, 1890 (1 Supp. Rev. 
St. U. S. [2d. Ed.] p. 751), under which section the appellant is en- 
titled to hâve a revlew of the questions of law and fact involved in 
the décision of the board of gênerai appraisers with respect to certain 
duties upoh imported orés eontaining lead, which were paid by the 
appellant under protest. The appellant allèges that by reason of the 
improper method of assay for ascertaining the weight of lead con- 
fained in the ores the colleetor of customs for the Puget Sound dis- 
trict required payment of excess duties on the lead contained in said 
ores, amounting to $1,074.15. The board of gênerai appraisers has 
made a return to this court, showing that several protests respecting 
the alleged excess of duties were duly transmitted to the board; 
that through a clérical error the notice of the date of hearing was 
misdirected, and presumably was not received by the appellant, and 
it failed to appear at the time appointed for considération by the 
board of said protests; that nO évidence was introduced, and for lack 
of "évidence to controvert the correctness of the ofBcial assays" the 
board determined that such assays were correctly made, and afflrmed 
the décision of the colleetor of customs in accordance therewith. It 
is an admitted fact in the case that the assays upon which the duties 
were based were made according to a chemical process known as the 
"wet process," and the appellant contends that the 18|lst paragraph of 
Schedule of the tariff law known as the "Dingley Law" (Act July 
24, 1897), under which the duties were collected, requires the govern- 
ment officers to détermine the quantity of lead contained in imported 
ores by a "proper assay" of samples taken according to commercial 
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ii5jle,tji9;4s: of; iSampling minerai orél,; and thàt a proper assay under the 
lâws of tte TMted States must te by the proceas knownas the "lire 
method," whieh is the usual and cmstomary way in trade for ascertain- 
ing thè guantity of lead contaiïléd in minerai ore&. The évidence 
intrbdùÇed l?y the appellant in tl)is court shows that in the business 
of buying àhd selling minerai opes containing lead the flre method 
of assay is exclusively used for ascertaining the quantlty of lead, and 
is known as the commercial method; and that, while ;the wet process 
is the beSt for estimating accuratëly the actual quantity of lead con- 
tained in Ore, the flre method is tjjje fairest in a business sensé, for 
by that method the amount of lead wMch can be saved by the process 
of smelting can be more accuratëly ascertained; the différence be- 
tween the two methodsis approxjïniately the amount; t>f lead which ig 
neCëfesàrily lost in the process of. ânxelting. The government, insteaa 
of offering rebutting évidence, relies upon the last clause of the 181st 
paragi*aph of Schedule 0, which ls<as follows: "And the secretary of 
the treasury is authorized to mafee ail necessary ipegulations to en- 
force the provisions of this paragraph." And it is Contended that 
certain ruiings and décisions heretofore made by the board of gênerai 
appraisers and by the treasury department hâve the: force of regula- 
tionp promulgated by the spcrejt^^y of )the treasury undep the au- 
thoHty of this statute, and that the practice, pursuarit to said ruiings 
and décisions, of making assays according to the wet process, being 
SA-nf^tipued by a régulation prescribed by the secrejary of the treas- 
ury^|iaust be conclusively presumed to be the trueiftethod for making 
a proper assay withinthe meaning of the phrase "ppQper. assay" as it 
is used in the statute. It is shp;^n that on SeT>tember 10^ 1894, 
upon a, pro test of. one F, A. Hartn^^ against the décision of the col- 
lecto;" pÊ çiistoms at SaaFrancisco mt9 the rate and amount of duties 
chargçable upon certain silveïi ore containing, lead^ which was im- 
portée! pecçmber 20, 1893, the board of gênerai appraisers made a 
décision to the effect that "the çommon commercial and correct test 
for lead is by the wet process." In a letter to the treasury départ- 
aient, dated October 7, 1898, the Chicago & Aurora Smelting & Ke- 
flîjing Company of Aurora, III., çhallenged the correctness of said 
décision by the board of gênerai appraisers, and in a letter under date 
of October 12, 1898, the assistant secretary of the treasury said: 

"In reply, you are infolmefl that, whatever may be the method of assay 
actually uised ior 'commercial purposes,' the 'wet assay' alone is adopted for 
purposea bt assessment of duties on the lead contained in imported ores, in- 
asmuch as such assay insures the maximum of aceuracy." 

And he refers to a letter written by himself under date of May 21, 
1898, to the collector of customs at îJl Paso, Tex., in which he said: 

"The direetor of the mint, to whom the matter has Xxtea referred, reports that 
the method proposed by Mr. Johnson i?, unsatisfactory, as the results obtained 
are, In the case of refractory- ores, uniformly too low, and that the wet assay 
adopted by the department Insures the maximum of aceuracy attainable in a 
limited tlrrie with unlformlty of prâctice." 

In a letter to the direetor of the mint, dated October 9, 1897, the 
acting secretary of the treasury set forth certain letters showing the 
method of appraisement in practice at the port of New A^ork, from 
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which it appears that the lead contents of imported ores were ascer- 
tained by the wet method. Thèse several matters hâve been printed 
and issued by the treasury department as circulars of instruction, but 
it is not shown that the secretary of the treasury has in any other 
manner promulgated any régulations affecting the question under 
considération. In the argument it is said that the décision of the 
board of gênerai appraisers made October 10, 1894, having been 
acquiesced in by the treasury department, established the wet assay 
as the method in use by the department at the time of the passage 
of the Dingley law, and therefore it should be presumed that the 
wet method was regarded by congress as the true method for a 
proper assay. But this argument leaves out of view the express 
déclarations in the laws enacted by congress indicating a différent 
intent. Paragraph 165 of Schedule C of the tariff act known as the 
"Wilson Law," approved August 27, 1894 (2 Supp. Bev. St. U. S. p. 
278), contains the f ollowing provisions : 

"Provided, that silver ore and ail other ores containlng lead sliall pay a 
duty of three-fouTths of one cent per pound on the lead contained therein, 
according to sample of assay at the port oi entry. The method of sampling 
and assaylng to be that usually adopted for commercial purposes by pubhc 
sampling works in the United States." 

Paragraph 6 of the sundry civil appropriation act, approved Mareh 
2, 1895, provides as foUows: 

"The secretary of the treasury shall prescribe régulations for the sampling 
and assaying of lead ores imported into the United States, and such régula- 
tions shall provide that the method of sampling and assaying such ores shall 
be the same as that usually adopted for commercial purposes by publie sam- 
pling Works in the United States. * * »>• 2 Supp. Kev. St. U. S. p. 430. 

That portion of the Wilson law above quoted was repealed by the 
Dingley law, but the act of March 2, 1895, has not been repealed, un- 
less by necessary implication, because répugnant to the provisions of 
the Dingley law. I am unable to ând that it is inconsistent with 
the Dingley law in any particular; on the contrary, paragraph 181, 
above referred to, indicates quiteplainly that congress intended to ad- 
hère to the policy of resorting to the commercial method for ascertain- 
ing the quantity of lead in imported ores. That law provides that : 

"On the arrivai of the ores • * » they shall be sampled according to 
commercial methods under the supervision of government offlcers, * * * 
■who shall submit the samples thus obtained to a government assayer, » • * 
•who shall make a proper assay of the sample and report the resuit to the proper 
government offlcers, and the import entries shall be liquidated thereon. * • *" 

It would require a very strained construction of the law to flnd that 
congress, after having, in 1894, and again in 1895, enacted statutes 
requiring the sampling and assaying of ores for the purpose of col- 
lecting duties thereon to be according to commercial methods, and 
without having expressly repealed the law of 1895, could hâve intend- 
ed in this law of 1897 to continue the same policy as regards the 
methods ol sampling, and yet départ from that method for the pur- 
pose of assaying. Such a construction for the purpose of making 
the burden upon commerce heavier would be contrary to the raie 
sanctioned by the supreine court of the United States in the case oî 
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HftFtrwft Vi iriegmanQyjlSJ. U. S. 609, 7 gnij.; Ct 1340, in the foUow- 
ingT^orde:' f©utie8 àm ùever imposëd on the citizen «pou vague 
or doubtful «nlÈrpretationB»" In other décisions of the suprême court 
it bas been rbdâtbat in construing tariff laws "tàe termsusedj being 
addressedtonieràhSMats, are to be understood in theiP; mercantUe 
sensé, tlie asqertainmentiOf whicb is matter of fact, depending upon 
évidence." iiStaart v. Maxwell^ 16 How. 150-163; ïlwé Hundred 
Chests of Tea,i9iWheat. 430r438; U. S. v. One Hundred: and Twelve 
Casks of Sugar, 8 Pet. 277; Elliott v. Swartwout, 10 Pet. 151; Arthur 
v; Morrison, 96 Ui S. 108i : ; It is my Opinion thatthé secretary of the 
treasury is required, by tke positive provisions of the acts of congress 
above referred to, to prescribe régulations for theassaying of lead 
ores by the commercial njethod, and that what is the commercial 
metàod is a questioa of fact; for the décision of which pesort must be 
Ijad to évidence. In this case the évidence is ail one way, and it is 
in ail respects satisfactory and convincing. From it I find that the 
conunercial mgthod foy ascejPtaining the quantity of lead contained in 
imjported ores is the âre.process, and any other method of assaying 
-doès not meet the rëquirements of the law. I direct that findings 
iarid a judgmeiit in favoi* of the appellant be entered herein for the 
amount of excess of duties which it bas pàid, as shown by the state- 
rneat by which this appeaJ was initiated. ;. 



In re HEMPSTBAD (two cases). 
" , , . (Çlrqult Court, Ë. I). Penasylvanla. . August 9, 1899.) 

, . ^ Nos. 71 and 47. 

CUSTOMS Do-riKp— IJndSUAL ,F0BM8 DP Cov^BINGS. î I : 

i' plftss tupep, in whlch clilorlde of ethyl, jised by surgeons àrid dentlsts as 
'd'tacàï ailœsthetic, Is làipbrted, are so ipaaè that the llquid, which is very 
volatile, caùtiè dlrectly apiplled therefréni'in the form of a spray or vapor 
to the part: tobetreated.ibeiDg yoiatlMZed by the warcath 'of the hand. 
After the coqtenta are exhj^usted, the tU|b|es a^e worthless,; aud are thrown 
away. \ffe^ that the fa,çt^ofsuch lise àoes nôtreudçp the tubes separately 
dutiable, unâfei- the provisions of section 19 oî thè, Customs administrative 
act of Julie 10, 1890, as aii" tanusual Idrin of holdîhg or covering desighéd 
for use otherwige than in the bona fide transportation, of the Hquid. 

Thèse are a:ppeals by William O. Hempstead, trading as, O. G. 
Hemipstead & Son, f rom an order; of the gênerai appraisers afflrming 
the* coUeetor's action in asSesBing duty on certain coverings of im- 
P9rt«pd merchandise. , , ,, 

Frank P, Prichard, for petitioner. : . 

Miçbael F. McOullen Skoâ James M. Beek, for the United States. 

GiRAY, Circuit Judge; . In each of the above cases the classifica- 
tion- of^imilar articles is 4n question, and by agreement, therefore, 
the cases bave been treated and will be considered togetber. The 
imported articles consisted of chloride of etbyl in certain glass cover- 
ings.. Thèse coverings vrere vials having a cap somev^'hat. similar 
to those found on paint tUbes and Cologne bottles. The chloride of 
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ethyl or ether was intended for use in minor surgical opérations by 
dentïsts and surgeons. By the pressure and warmth of tlie hand, 
after the métal cap of the covering is removed, the chloride of ethyl, 
which is an extremely volatile liquid, escapes from the covering in 
the form of a spray, which is applied directly to the gum or other part 
of the body which is to be operated upon. The importer, asserting 
that thèse coverings were simply intended for the protection and 
transportation of the ether until it was used, and were of no separa^e 
value or use apart from their contents, or after the contents were 
exhausted, claimed that they were not liable to a separate duty, inas- 
imich as they were the usual coverings for merchandise payinga spe- 
(dfic duty; and that, in any event, if the vials were liable to a separate 
duty, they were dutiable, under paragraph 88 of the act of August 27, 
1894, as vials holding less than one-fourth of a pint. The côllector 
assessed a separate duty on them as manufactures of which glass is 
the component material of chief value, under paragraph 102 ol said 
u'ct. ■ ■ '■ , 
In sectioh 19 of the act of June 10, 1890, it is provided that: 

"If there be used for covering or holding imported merchandise, whether 
dutiable or free, any unusuaJ article or form designed for use otherwise than in 
the bona flde transportation of such merchandise to the United States, addi- 
tional duty shall be levied and collected upon such material or article at the 
late to which the same would be subject jf separately Imported." 

The question presented to the court, then, is whether the appraisers 
were right in flnding that thèse glass coverings of the chloride of 
ethyl were unusual in substance and form, and designed for use other- 
wise than in the bona flde transportation of such merchandise to the 
United States. The chloride of ethyl is an exceedingly volatile 
liquid, and escapes from the container in the form of a spray, and is 
used by de;ntists and surgeons as a local ansesthetic. , The glass tubes 
in which it is imported are closed with a métal cap with a rubber 
lining, the tubes being drawn out to a small end with an exceedingly 
small aperture. The warmth of the hand volatilizes the liquid, and 
the vapor or spray escapes through this fine aperture at the end, and 
may thus be used by dentists and surgeons for local application in 
the glass tube in which it is imported. It is in testimony that prior 
to the importation in such tubes with a métal cap and rubber lining 
it was hermetically sealed, and, when once the container was unsealed, 
the whole contents had to be used, or it escaped; whereas, in the 
présent form of importation, the cap can he replaced, and the remain- 
ing liquid preserved for future use. It is also in testimony, and is 
not contradicted, that thèse tubes, after their contents are exhausted, 
are of no value, and are thrown away; that the tube, as imported, 
bas no value apart from its contents. We are of opinion that this 
tube, considering , the peculiar character of the article it is intended 
to contain, and the necessity of protecting it from evaporation, is not 
an unusual article or form of "holding or covering" for the liquid im- 
ported. The fact that it can be used for the purposes for which it 
was intended without taking it from its original package will not de- 
stroy the bona fides of the use of this particular covering for trans- 
portation. We think our views in this matter are entirely consonant 
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with the prinçiple covering fixe décision in Slattery's Appeal, 59,Ped. 
450. The flnding and order af the gênerai appraisers in hoth cases 
are therefope reyersed, and the iappeal^ sustained, and ;the coverings 
in question deejftred not liable t<;^ a separate duty. 



, SHOE V. GIMBEL et al. 

(Circuit Court, B. Di Pennsylvaaia. August 9, 1899.) 

1. PATEifTs — Imï*koveme]sts — Utilitt and Invention. 

Mère utllity does not establish patentability, and It is not every slight 
improyement that is the resuit of the exercise of inventive faeulty, 

3. SAMB'-BicyCLB Saddles. 

, The Shoe patent, No. 558,218, for an improvement In bicycle saddles 
having flat springs, and conslstlng in prôvidlng a support against wlilch 
the under surface of the spring may impinge In case of sudden jolting, 
thereby preventing breakage Of the spring, is void for want of patentable 
invention. And, even if the claim can be sustained, it must be restrlcted to 
the f onus shown and described, and is therefore not infringed by défend- 
ant. 

This was a suit in equity by William W. Shoe against Jacob Grim- 
bel and others, trading as Grimbel Bros., for alleged infringement of 
a patent for an improvement in: bicycle saddles. 

Thomas D. Mowlds, for complainant. 
W. A. Kedding, for respondents. 

GRA.Y, Circuit Judge. Thîs is a suit brought to restrain the dé- 
fendante from infringing letters patent No. 558,218, granted to Wil- 
liam W. Shoe, and dated April 14, 1896, for an improvement in bi- 
cycle saddles. The bill allèges an infringement, and prays the usual 
reli^ oî injunetion,,and an account of profits and assessment of dam- 
ages. Thé anSwer formally dénies the fact of invention, and sets up 
the défense of anticipation, and conséquent nonpatentability, and 
noninfringèmfeidt. Thë object and character of the invention are 
stâted in the spécifications of the patent, in lines 15 to 50, p. 1, as fol- 
lows: 

"My Invention relates to bicycle saddles tbat are made with a flat spring, 
ajid the objèdt of my improvement is to protide a support against which the 
under surface; of the saddle spring impinges when the spring is depressed or 
bent down by the weight of the rider, and by this means avoid the breakage 
so Gommon ip springs of this class. I accomplish the desired resuit by attach- 
ing the spring dlrectly'upoii the saddle post, <>ir by exteiidlng the wedge-shaped 
block that Is Uëually plàced between the spring and the saddle post on a Une 
practicalljr paraJlel with the horizontal part éf the saddle post. As ordlnarily 
constructedj ail bicycle saddles psing a flat spring hâve a. wedge-shaped block, 
about a]?;',inch long, interposed between the underside of the spring and the top 
surface or the horizontal part bf the saddle ipost. Thé top of tbis wedge block 
is, by'niéàns of 'thé set screw iù the saddle clamp, forced up ag;ainst the under- 
side ;of the* ispring, the wholeupper surface of said wedge being in binding 
contact- thgiçeîBîithx i Consequently, when vfiliei spring Is depressed by the weight 
of the rider, ithends sharply over the front and rear corners of the. wedge, and 
m case of a' sudden Jolt, becasiOned by the wheels of the cycle strlking a rut 
or any 'bbstructibii, the spring will very often break at thèse placés. With my 
Improvement the liability to breakage frôm this cause does not exist, as the 
spring, when depressed, does not bend over, any corner, but is supported, ail 
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along the part that Is bent down when the cycle 
manner diminlshing the elastlcity of the spring." 

Lines 68-94, p. 1, and Unes 1-3, p. 2: 

Fig. 1. 



in lise, without in any 




"In Fig. 3, the intprposed blocls or wedge, E, is provided with the front and 
rear extension e, e. The upper surfaces of thèse extensions are on a Une prac- 
tically parallei with the horizontal part of the saddle post, and do not touch the 
under surface of the spring, except when Ihe spring is bent down by the weight 
of the rider on the saddle. In the form shown in Fig. 1, when the spring is 
depressed the under surface thereof will corne in contact with the saddle post, 
and be supported thereby, along the whole of the bent-down portion. When 
the saddle is properly secured to the post, and the spring supported In the 
manner shown, unless there is a defect in the material, it is almost impossible 
to break the spring by any weight that may be placed on the saddle, or from 
any sudden jolt. When the spring is set dlrectly upon the saddle post, without 
the Intervening wedge or block, E, it is very désirable to use the two set screws, 
a, a, placed in the angular position shown in Fig. 2, instead of one, as com- 
monly used. By this means the saddle is held more firmly in position, and 
can be set lower on the frame of the bicycle, than if the set screw was placed 
directly in the middle of the clamp, D, as in that case the set screw would 
strike the top of the frame when the saddle post was lowered." 

When the complainant flled his application for this patent, he 
presented six claims, in language as follows: 

"Having thus deserlbed my invention, what I claim as new, and désire to 
secure, is: (1) A bicycle saddle having a flat spring resting immediately 
upon a support that extends thereunder, baclî and forward of the spring clamp, 
the under surface of the saddle spring impinging against the extended portions 
of the support only when the spring is bent down, substantially as shown, and 
for the purpose described. (2) A bicycle saddle having a flat spring clamped 
directly upon the horizontal part of the saddle post, substantially as and for 
the purpose descvibed. (3) In a bieyole, the saddle. A, having therein the flat 
spring, B, in combination with the block, E, having the extension, e, e, and 
clamp, D, securing the whole to the saddle post, as shown. (4) In a bicycle 
saddle, ttie combination of the saddle, A, having therein the flat spring, B, 
resting directly upon the saddle post, and the clamp, D, having therein two 
set screws at an angle to each other, and binding upon the saddle post, sub- 
stantially as shown, and for the purpose described. (5) A clamp for flat bicy- 
cle springs, having therein two set screws, set at such an angle that the points 
of contact upon the saddle post will be equidlstant from the saddle spring, 
96 F.— 7 
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and out of Une with the frame of the bicycle, substantially as shown, and for 
the purpose described. (6) A -îvedge block for bicycle saddie springs, having 
thereon forward and rear extensions that proJect beyond the spring clamp, 
and impiuge upon the undersurface of the spring. only when sald spring is 
depressed, substantially as shown, and for the purpose described." 

When the application for tliis patent was eonsidered by the exam- 
iner in the patent office, he rejected ail the claims, except claim 5, 
and in his letter of rejection stated as follows: 

"Clalms 1, 2, 3, and 6 are rejected on Clarke, 334,164, Jan. 12, 1886, Haie, 
339,289, April 6, 1886, and Jett, 433,172, July 29, 1890 (saddles). Olaim 4 is 
rejected, since the form of çlaïPP specifled Is old. Centering déviées for lathes, 
and journal bearings, take such a form; and, broadly, there is no invention in 
arranging the set screvrs at an angle. The function attributed to the con- 
struction is not necessarily aecomplished by arranging the set screws at an 
angle. Olaim 5, which spécifies the spécifie arrangement of the set Screws, is, 
as at présent advised, allowable." 

The complainant fully acquiesced in the conclusion of the examiner, 
and canceled ail the rejected claims, and accepted the patent with the 
single claimjiwhich j^ substantially the same as daim 5 of those pre- 
sented with. his application. The patent theréfore contains only one 
claim, which reads as follows : 

"A clamp. for bicycle springs, having therein two set screws, set at such 
an angle that the points of contact upon the saddie post will be equidistant 
from the saddie spring, and ont of Une with the frame of the bicycle, sub- 
stantially as shown, and for the putposé described." 

Even with the presumrption in favor of patentability which arises 
from the issuâûce of a patent, it is hard to understand on what prin- 
eiple this cla'itû, as allowed, covers a device which, as the rçsult of 
inventiiiwi, is patentable. If, a^ wp haive seen, the contrivance of a 
steel block in the clamping ring, between the underside of a flat 
spring and the top of the saddie post, with tapering extensions front 
and back, as set forth in thfe spécifications and dra,wings, had been 
anticipated in principle, aad lacked, novelty, the. daim seems to rest 
upon the;; invention of a combination of this device with a clamped 
ring held by two set screws instead of one. There is also, it will 
be observed in the speciflcatioûs, a miodiflcation, in which the flat 
saddie spring resta directly pn tïié, saddie post, which is held securely 
in position by the two set screws, Thè advantage claimed, in case 
a block with extensions as shown is usëd, between the saddie spring 
and post, is that it présents a bearing ail along its surface for the 
spring when bent down by the weight of the rider, and does away 
with the liability of the spring to break when pressed over the sharp 
edge of the block without sucii tapering extensions. The same ad- 
vantage is claimed when the spring rests directly on the saddie post, 
without the intervention of the block, the post being held securely 
by the two set screws. It is also .claimed that the two set screws, 
instead of one, undernéath, permit a wider adjustment of the sad- 
die on the saddie post, both up and down and horizontally. The pat- 
entée in this case does not claim thè invention of two set screws for 
securing thé saddie to a saddie post.' What he claims, to use fEe 
language of his brief, is: ' 

"A claim for bicycle springs, constructed substantially as shpwn, and having 
therein two set screws, set at such an angle that the points of contact upon the 



8H0E V. GIMBEL. 99 

saddle post will be practically equidistant from the saddle spring, and out of 
Une with the f rame of the bicycle." 

It is difflcult to see how the claim, as thus stated, involved any 
invention. If, as it is admitted, the use of the two set screws in- 
stead of one is not newj the setting of them at such an angle as to 
avoid contact with the frame of the bicycle can hardly be said to 
hâve been an exercise of the inventive faculty. The contrivance is 
one which we think would naturally suggest itself to any good me- 
chanic who had that object in view. Nor does the combination of 
this old device with the contrivance for creating a bearing for the 
saddle spring that would tend to prevent breaking appear to hâve 
produced any new resuit; each part of the combination acting in the 
old way, and aceomplishing the resuit for which it was intended, in- 
dependently of the other part of the combination. Doubtless, the 
clamp, as arrangea by the complainant, was useful, and had some of 
the advantages stated, in the construction of bicycles. But mère 
utility does not establish patentability. It is not every slight im- 
provement in a mechanism that is the resuit of the exercise of the 
inventive faculty. In the progress of the arts, such improvements 
are constantly developing themselves, almost, but are at any rate 
clearly the resuit of obvious mechanical suggestion. As has been 
said by the suprême court more than once, to grant patent monopo- 
lies for such improvements would not be to encourage invention, but 
would impose upon mechanics and the public generally burdens for 
which there would be no adéquate compensation. 

But, irrespective of this view of the case, undoubtedly the claim 
of complainant's patent, in connection with what is set forth in 
the spécifications, and in the light of the prior state of the art, must 
be limited and restricted to a clamp when provided with a wedge- 
shaped block, constructed with the front and rear extensions, as 
shown in Fig. 3 of the drawing, and described in the spécifications 
of the patent, so that ail the portion of the saddle spring which is 
bent down or depressed under the weight of the rider will bear on 
a continuons surface of the wedge-shaped block, and not be bent 
over Sharp edges or corners which hâve a tendency to break or snap 
the spring. To protect the spring from the tendency to break, when 
thus adjusted, over a block with square upright edges, seems to 
hâve been the chief object of the complainant's device, as gathered 
from the spécifications. In the spécifications of the patent, as al- 
ready recited (Unes 28-44, p. 1), it is stated as foUows: 

"As ordinarily constructed, ail bicycle saddles uslng a flat spring hâve a 
wedge-shaped block, about an inch long, interposed between the underside of 
the spring and the top surface of the horizontal part of the saddle post. The 
top of this wedge or block is, by meana of the set screw in the saddle clamp, 
forced up against the underside of the spring, the whole upper surface of said 
wedge being in binding contact therewith. Oonsequently, when the spring 
is depressed by the weight of the rider it bends sharply over the front and 
rear corners of the wedge, and in case of a sudden jolt, occasioned by the 
wheels of the cycle striking a rut or any obstruction, the spring will very 
often break at thèse places." 

The structures put in évidence by complainant as having been 
bought from défendants, and constituting the infringement eom- 
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plàiiieà of, fit iprecisely this description of bicycle saddles, "as or- 
dinarily constructed." They hâve a flat spring, and a wedge-shaped 
block^ about an Incb long, interposed between tàe underside of the 
spring and the top surface of the horizontal part of the saddle post 
The top of the wedge or block is, by means of the set screws, forced 
np against the underside of the spring, the whole upper surface of 
flaid wedge being in binding contact therewith. Gonsequently, when 
the Spring is depressed by the weight of the rider it bends sharply 
over the front and reac edges of the wedge, and in case of a sudden 
jolt the spring will very often break at thèse places. This, then, 
is thevery fault that the complainant allèges in his spécifications he 
desiredto obviate, and places the défendants' clamps outside of the 
complainant's alleged invention, as -stated by himself. To hold oth- 
erwise would accord to the complainant the invention of, and a pat- 
ent monopoly for, the use of two set screws instead of one, which, 
as we hâve shown, cannot be done. The bill of complaint in this case 
therefore niust be dismissed, with costs to be taxed. 



ETANT. NEW ARK SPRING MATTEESS 00. 

(dlrcuit Court, D. New Jersey. July 20, 1899.). 

1. Patents— Vaoditt—Prior Patent to Samb Inventor. 

A patent is not rendered invalid by the fact that ail the éléments of the 
clalnj are contained In the claim of a prlor patent to the same inventer, 
when sueh prier patent also bas In eombinatlon additlonal mechanism nec- 
essaTy.to enable the devlce to accomplish the purpose for Which it was de- 
gigned, and when the subséquent patent discloses a new use for one of the 
éléments,; entirely separate and distinct from that specifled or claimed in. 
the prier patent, and one which' It required inventive slilll to discern. 

3. BAMii^AuTICiPATION. 

It Is net sufficient to constitute anticipation that the deviee relied on 
might, by modification, , be made to accomplish the function perf ormed by 
that of the Invention, if it were not designed by its maUer, nor adapted, 
nor actually used for the performance of such function. 
& Same^Inpringbmént by Corporation— Not;cb — Lâches. 

Where one of the two oflicerS who organized the défendant company was, 
at the time of such organization, a licensee under piaintiff's patent, and 
the other had recently made a compromise for past infringements, hdd, 
that their knowledge was the knowledge of the company, se as to preclude 
It from claimlng that its Inf ringement was entered upon In the bellef that 
piaintiff's rights were worthless and abandoned. 

4. Same— Bbd oh Mattress Supporting Framks. 

■The Palmer patent. No. 251,630, for a bed or mattress supportlng frame, 
construed, and held net anticlpated, valld, and infrlnged. 

This was a suit in equity by James B. Eyan against the NewarK 
Spring Mattress Company for alleged infringement of a patent 
StephenJ. Cox, for complainant. 
Milton E. Robinson and Mark W. Potter, for défendant. 

KIEKPATBICK, District Judge. The complainant in this cause 
is the hplder by assignment of certain letters patent. No. 251,630, 
issued to Frederick A. Palmer, December 27, 1881, for a bed or mat- 
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tress supporting frame. The object of the bill is to restrain th.e dé- 
fendant from the use of the patented device as set ont in thé flrst 
claim of the said patent, which is as follows: 

(1) "A bed bottom or supporting frame for beds and mattresses, which com- 
prises in Its construction end rails, A, A', which Project beyond its slde rails, 
B, B', and a woven wire or other suitable fabric, 0, which extends laterally 
outward beyond and above the side rails, B, B', substantially as and for the 
purpose deseribed." 

The sole question to be determined by the court is the validity 
of the patent, because it is admitted by the défendant that, "if the 
patent is valid, the defendant's construction cornes within the tenna 
of the flrst claim," 
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Prior tp the granting ofthe patent in suit, wire mattresses had 
Ipeen supported on slat^>.,but tliis means was objectionable on ac- 
count of the heigiit to wiicJi the bed was raised by the placing upon 
tte wire mattress of the superincumbent hair or otber mattress 
wàich. it was necessary to use in connection therewith. To obviate 
thîs difficiilty, "Z" irons were used in the corners of the bèdstéads, 
whereby thé wire mattress was lowered. The "Z" irons were shaped 
with two right angles, the long side extending up tb the top edge 
of the side rail,' and then a flange thrown out, and hooked ou 
the angle iiÉ'on ôï the bedàtead, to form a support. The other, or 
lower, erid ôf the "Z" iron was fastened to the underside of the 
mattress frame. In order that the wire mattress could be so sup- 
ported by the "Z" irons, it was necessary that it should be from 
5 to 6 inches narrower than the bedstead, whereby a space of 2| to 
3 inches on each side was not co^èred by the beddjng. The ob- 
jects aouçht to be securèdT by the complainant's pateni were to ob- 
viate these.objéctionsjtô dispensé with the use of "Z" irons, there- 
by saving cost, and at the same time keep down thé beight of the 
bed, and carry the sides of the f abric of the wïçe lùattress over th{> 
side rails of the bed, so that persans might sît Wipon p. substantial 
support, instead of in a hole or dépression in the surfaGei That the 
com])laiTiant's device acçompi^shed thesé results is not denied. Its 
utility and desirability îs shown by its gênerai adoptîpnby the trade, 
and its noveïty and patentability acquiesced in by înany large man- 
ufacturers qf woven wire mattreSsps, who aceepted licenses to use 
the same. The patent iû suit was granted by the -patent olHce with- 
out interférence or referenèé to any prior patents, ais appears from 
the file wrapper. The defenda:nt, in its answer, charges that this 
was the resnlt of fraud, but no évidence ha:s beeiî adduced in its 
support. The défendant insista that the patent iii suit is void, be- 
cause the subject-mattér of claim 1 tîïerein was described in a prior 
patent granted to Frederick A. Palmer, Fébruary 8, ,1881 (No, 237,- 
586). The claim of this last-named patent to which it refers is in 
thèse words: 

"A mattress frame or bed bottom whicli comprises In its eonstruction— lï'irst, 
side rails, with botli ends sloping outwardly as shownL second, end barg ap- 
plied upon ibe sloping portions of the side rails, and extending beyond the' side 
rails; thjrd, a woven wire or other f abric, W, applied upbh the end bars, and 
extending beyond or overhanging the side rails of the frame; and, fourth, 
mechanism for holding the end bars in position upon the side rails, and for ad- 
justing thë"wovén wire or other fàbric, substantially as déscribèd." 

The object of this patent is declaréd in the spécification to be "to 
provide an improved movable frame or mattress to be used in bed- 
steads, ♦ * * and in, place pf slats, springs, br other applian- 
ces for the support of thë;beâding.'' It will be nbticed that, while 
ail the éléments of clairp i of the patent in j suit are contained 
in the claim of patent ^'o. 237,586, the latter patent has in com- 
bination an additional mechanism for holding the end bars in posi- 
tion upon the side rails, ànd for adjusting one of the end bars in 
order to stretch the woven wire or other f abric. This mechanism 
in patent No. 237,586 is necessary to enable the device to accomplish 
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the purpose for which it was designed, viz. to secure a tip-back end 
bar, the obtaining of a curved end, and a means for adjusting the 
tension of the fabric; but none of thèse devices affect the opération 
of the overhanging end bar when used in connection therewith, nor 
does the overhanging end bar afEect the opération of the said de- 
vices. There is no co-operation or co-ordination between them. 
There is nothing found either in the claim or spécification of patent 
No. 237,586 which suggests any function for the overhanging end 
bar, and it was not until it was specitied in patent No. 251,630 that 
it became apparent as a means of affording a support for thé wire 
mattress. The claims of the patents are not co-extensive, and the 
inventor was entitled to a separate patent for each. Vulcanite 
Pav. Oo. V. American Artiflcial Stone Pavement Co., 36 Fed. 37S. 
"Olaims are not co-extensive where one spécifies ail the features of 
any or ail the parts of its subject while one omits one of those 
subjects." Thomson-Houston Electric Co. v. Elmlra & Horseheads 
Ry. Co.,, 69 Ped. 257. I hâve no doubt that the patent in suit dis- 
closes à new use for the projecting end bars, which is entirely sep- 
arate and distinct from that specified or claimed in the prier ifâ.t- 
ent, and one which it required inventive skill to discern. Uhder 
thèse circumstances it should not be denied the merit of patenta- 
bility. Manufacturing Co. v. Cary, 147 U. S. 623-637, 13 Sup. Ct. 
472; Ansonia Brass & Copper Co. v. Electrical Supply Co., 144 IJ- 
S. 11-18, 12 Sup. Ct. 601. /rhe question whether the' claim of the 
patent In suit was a separate and distinct invention from that em- 
braced in patent No. 237,586 is presented to the court hère with 
no further or other évidence than that which was before the patent 
office. It will be presumed that the patent office acted understand- 
ingly, and the court will not disturb their finding. 

It is also contended on the part of the défendant that the device 
of the complainant's patent lacks novelty ; that the invention is 
fully anticipated by the patent to Tracy (No. 202,302, dated April 
9, 1878), by the Boda patent (No. 170,333, dated November 23, 1875), 
Eichardson patent (No. 126,743, dated Mav 14, 1872), Young patent 
(No. 170,040, dated November 16, 1875), and by the Kelso bed (de- 
fendant's Exhibit No. 10). If thèse several patents, with their spéc- 
ifications, be examined, it will be seen that none of them describe, 
claim, or mention a single élément of the invention of complainant's 
patent, and that none of them are designed to furnish a woven-wire 
mattress which could be supported by its projecting end rails rest- 
ing upon the side rails of the bedstead. Projecting end rails may 
be shown in the drawings accompanying the patent applications, 
but they are not so full or complète as to describe the invention of 
complainant's patent, or enable one skilled in the art to attain the 
sarae resuit. So, too, in the Kelso bed (defendant's Exhibit No. 10), 
it is coostructed with end bars extending beyond the side rails, but, 
if ail that is claimed for them be true, it cannot be construed as 
showing anticijjation, because the extended end bars were not adapt- 
ed to perform the functions of those of the patent in suit. "It is 
not sufficient," said the court in Toplifî v. Topliff, 145 U. kS. 156, 12 
>Sup. Ct. 825, "to constitute anticipation, that the device relied on 
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miglit, by modification, be made to accomplish the functions per- 
fofped" by tbat invention, "if it were not designçd by its maker, 
nor adapted, nop actually used,: for the performance of such func- 
tions." : î'pllowing this guide, t% circuit court for the Western dis- 
trict o^ Pennsylvania beld that "a mère accidentai use of the fea- 
tures of an invention, without récognition of its benefits, does not 
anticipât? a patent." Burner Co, y. Diamond, 72 Fed. 182. 

The défendant also charges the complainant and those through 
■rphom he; claims with lâches. Eoberts, the président of the Hart- 
ïord WovenWire Mattress Company, is the only witness produced 
to substantiate the charge. He says that he, on behalf of his com- 
pany, éàrly ip the life of the patent denied its va.lidity, and that 
DQ suit w^ ever brought agajpst them. He déclines to say upon 
crbss-examination whether the company has paid or is paying roy- 
alty for the use of the patented device. The défendant corpora- 
tion was incorporated in the latter part of October, 18Ô7. On No- 
vember 1, 1897, the bill of oomplaint in this cause was filed. At the 
time of its incorporation, P. B. Eooney, the président of the com- 
paiiy, was a îicensee under coji^plainant's patent, and Wilfred A. 
Manetee, the treasurer of the company, had recently made a com- 
promise "with the complainant for past infringements. Together 
Eooney and Manchee owned 99 out of 100 shares of the capital stock 
of défendant company. Whether the corporation was a mère cover 
fôr the iinproper acts pf Eooney and Manchee, and theref ore estop- 
ped by their acts from denying the validity of complainant's patent, 
it is nqt necessary to décide. It is certain that their knowledge 
was the knowledge of the company, and it cannot, therefore, be said 
that the infringement was entered upon under the belief that the 
complainant's alleged rights were worthless, or abandoned. Gralliher 
v. Cadwell, 145 U. S. 372, 12 Sup. Ct 873. Decree should be for 
complainant 
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(Circuit Court, D. New Jersey. July 28, 1899.) 

L Patents— Patentable Pbocbssks — Punction of Machine. 

A methpd or process involvlug merely the mechanical opération of a 
comblnatlon of mechanieal eleméûts, without any chemlcal or other ele- 
mental c^eratlon, as In the case of a machine for cuttlng or punching 
from a blank and forcing up into proper position the teeth of a rasp, Is 
not the proper subject of a process patent. 

S, Same— Rasp-Cutting Machines. 

The Stokes patents, Nos. 376,400 and 397,254, for rasp-cuttlng machines, 
cover a new, useful, and patentable invention, but the clalms must be 
Umlted to the spécifie combinatlons shown and descrlbed, and are not In- 
frlnged by machines not havlng such an arrangement of parts as will 
enable it to perform the work done by the machine of the patent. 

8. Samb — Basps. 

The Stokes jiatent, No. 383,999, for a rasp, as an Improved article of 
manufacture, construed, and held valid, and not infringed. 

4. Same. 

The Stokes patent, No. 408,936, for a process or method of forming teeth 
on a rasp blank, is void as covering the mère tueçhanical opération oi 
function of a machine. 
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This was a suit in equity by the Stokes Bros. Manufacturing Com- 
pany against Elias G. Heller and otlaers for alleged infringement 
of certain patents relating to tlie manufacture of rasps. 

William H. Doolittle, for complainant. 
John Dane, Jr., for défendants. 

KIEKPATRICK, District Judge. The bill of complaint in this 
cause charges the défendants with infringement of certain patents 
owned hy the complainant, and prays for an injunction and account. 
The answer dénies infringement, and sets up want, of novelty by 
reason of prior patents and publications. The patents sued upon 
are as follows: No. 376,400, dated January 10, 1888, to James and 
George Stokes; No. 383,999, dated June 5, 1889, to Philip Stokes; 
No. 397,234, dated February 5, 1889, to Philip Stokes; No. 408,936, 
dated August 13, 1889, to Philip Stokes. Two of thèse patents (No. 
376,400 and No. 397,354) relate to rasp-cutting machines, one (No. 
383,999) to the improved article produced, and one (No. 408,936) for 
the method of forming teeth on a rasp blank. The most satisfactory 
method of forming rasp teeth prior to the time of Stokes, the com- 
plainant in this case, was by hand. The teeth were punched up 
from the rasp blank by means of a punch struck with a hammer 
and held by the hand of the operator. Each tooth was punched sep- 
arately, and was entirely dépendent for its regularity upon the skill 
and care of the eye and hand of the operator. Consequently the 
teeth varied greatly in size and shape, and the depth of the indenta- 
tion from which each tooth was eut was also variable, and often too 
deep for the best working of the rasp. It is true that before the 
Stokes inrentions efforts had been made, with more or less success, 
to obviate the necessity of using the hand-punching method, and to 
construct machines for punching rasps automatically, and a number 
of patents granted for rasp and file cutting machines hâve been 
cited to show that the art was well advanced, and that Stokes was 
not a pioneer ; but for the most part the inventions related to means 
for cutting flles. Stokes' patent relates to rasps as distinguished 
from files, and his machines are essentially rasp-cutting machines. 
The improvement was one which looked to the better formation of 
rasp teeth. The apparatus was not that adapted peculiarly to cut- 
ting by an angularly inclined chisel the teeth of a file each of which 
is but a burr extending entirely across the surface of the file at an 
angle, and raised therefrom by the impact of a cutter moving in a 
practically straight line, but was expressly for the purpose of punch- 
ing up the métal from a blank, and forming rasp teeth thereon, 
which are distinctly différent both in their formation and uses. In 
cutting flles, the cutter is forced into the body of the métal in a near- 
ly straight line, inclined to the surface of the file blank. In cutting 
rasps, the opération diiïers as much from this as does the rasp tooth 
differ from the file tooth. In forming rasp teeth, the cutter point 
enters the métal at a small angle, but upon the continued application 
of the pressure tending to force the punch into the rasp blank the 
angle changes, and the cutter takes a curvihnear gouging motion, 
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aùd digs oat, as it were, the métal from the body of the blank, and 
fofèes it up into the forai of a rasp tooth, leaving a furrow indicating 
the path of the cutter directly in front of each tooth. The line of 
motion of the file cutter is nearly straight, and at an angle with 
the surface of the blank. The Une of motion of the rasp punch is 
that of a curve something like a parabola, and differing entirely 
from the motion necessary in an apparatus for cutting files. File- 
cutting machines operatiiig automatically in the manner above sug- 
gested do net anticipate the Stokes device for cutting rasps. There 
are also several patents for rasp-punching machines which are relied 
upon by the défendants as being anticipations of the patents in suit, 
but neither in the spécifications nor drawings is there found évidence 
that thé patentées either conceivéd the same necessity for improve- 
ment in the art as did Stokes, or embodied in their mechanisras the 
same combination of éléments for the attainment of similar results. 
Thè combinations formiûg the machines set out and described in 
letters patent Nos. 376,400 and 397,2©4 were new and useful inven- 
tions. Sô far as the record shows, they were not conceivéd by any 
other person at an earlier date,' but were, for the purpose he designed 
them to' àccomplish, neW additions to the art of making rasps. They 
were the sUccessful resuit of an attempt to make new and useful îm- 
proTemènts in the art in a new and practical manner. The purpose 
accomplished by thèse machines of Stokes was the production of a 
rasp hàving Certain distinct peculiarities and new f eatures différent 
from thëhand-punched rasp or thos^e automatically punched by other 
devicëSJ The teeth are noW perfebtly formed, are: more uniform in 
Shapë ànd sî^ê, and are of greater lenfth, though raised from recesses 
of lésS dëpth than rasps 'iiade in the usual manner, ' They possess 
great strëngth, being te ënforced by the surplus métal forced into 
them by the curvilinear motion of the rasp punch, and can be brought 
to à véry Shà.rp point without curling or breaking. The shallow re- 
cesSes fVdàï which they- ftrë punched âïe curved, and do not, therefore^ 
so ea;feify' içlog when in use. ïhe fasp was an imppoved new article, 
and theï*eforè patentable. ' In my opinion, the patents No. 876,400, 
No. 397;^4, and No. 383,999 are valida as new and useful inventions. 
There ië['hGweVer, the patent No. '408,936, dated August 13, 1889, 
granted to Stokes for the method or process used in forming the 
pairtieUlar kind of rasp teeth claimed by him as an invention. The 
process is simply thé mechanical opération of a oombination of me- 
chanical i éléments. Thereis no cheniical or other similar elemental 
action inrolved in producing the desired resuit. This being true, 
we find that the opération as described is simply the function of 
the rasp-dutting machines, and as ^uch not the subject of a patent. 
Locomotive Works v. Medart, 158 Ui S. 71-84, 15 Sup» 'Ot. 745. 

It remains to be considéred whéther the défendante infringe the 
claims of thesë valid patents. It is apparent that the body of Stokes' 
invention liés in the pebMiar applianee which he deviises for holding 
the rasp punch âo that it may take On the particulàr movemehts nec- 
ëssâty to form that kind of rasp teeth he undertakes to produce. The 
importance of having the proper adjustment and freedom to the 
pûneh-holdiûg apparatns is very great. Without it, a Stokes-shaped 
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rasp tooth could not be formed. This is so because the character 
and foïm of the rafep tooth is almost entirely dépendent upon the 
shape of thè cntter, the number of blows given to it, and the angle at 
which it is held during the opération of cutting it. It is upon this 
fréedom of movement of the punch holder, and consequently upon the 
construction thereof, and its relation to the other éléments of the 
macMçé, that the angle and line of motion of the punch dépend. In 
considering the question of inf ringement by the défendants it will 
be sufiScient to confine ourselves to a comparison of that part of com- 
plainant's and défendants' apparatus which bas to do with holding 
the punch and controUing its movements during the opération of 
forming the rasp tooth. Let us observe what a comparison of the 
devices shows. Claim 5 of patent No. 37G,400 is as foUows: "In a 
rasp-cutting machine, the combination of a punching haramer head, 
E. the adjusting screw, 33, the flat spring, and the punch, 34, substan- 
tially as set forth;" and claims 1, 2, 3, 6, and 10 of patent Ko. 397,254 
are in tbese words : Claim 1 : "The punch stock held in the anvil 
frame, alid pivoted at or about its center, in combination with a 
spring or springs applied to its upper end above the pivot, the cutter 
or punch being held in the stock with its point below the pivot, sub- 
stantially as shown and described." Claim 2 : "The hammers, J and 
J', acted upon by springs and cams, one preceding thé other, in com- 
bination with the anvil frame, and the punch stock, and the punch, 
substantially as described." Claim 3 : "The anvil frame and pivoted 
punch stock, H', in combination with the two hammers, J, J', and 
means for operating the hammers so that one will deliver its blow 
before the other, substantially as described." Claim 6: "The punch 
stock,' H', attached to rod, H'', and punch stock, laterally in com- 
bination with the hammers, means for operating them, the table, F, 
feed table, F', and means for moving the same, substantially as de- 
scribed." Claim 10: "The inclined table, F, the punch stock, means 
for operating them, in combination with the feed table, F', held in the 
inclined table, F, and means for intermittently moving the same longi- 
tudinally, substantially as described." The state of the art at the 
time the complainant's patents were granted requires us to hmit 
the clairas and the embodiment thereof to the exact form of apparatus 
shown and described by the patentée. We cannot read any unex- 
pressed intention or construction into them. The défendants' ma- 
chine, to be an infringement, should embody the combination of élé- 
ments claimed or described in the patent or shown on the drawings 
attached. The record fails to show that the défendants' apparatus 
or machine for cutting rasps embodies any or ail of the claims above 
set forth. 

The évidence of complainant relating to infringement consiste of 
the testimony of two former employés in the défendants' factory, 
Bock and Hoefle by name, who attempt to describe the construction 
of the défendants' machines, and give a description and explanation 
of their method of opération which will enable their expert, who has 
not seen the machines, to flnd similarities which he characterizes as 
infringements. In so far as thèse witnesses testify to the infringing 
character of défendants' machines, it is contradicted by Mr. Abbott, 
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^efend^nts' expert, who tas haxi the opportunity to see and carefuUj 
examiné the machines. The value o£ the testimony of Bock and 
Hoeflé is, when taken as a whole, very small. Bock, upon cross- 
examination, admits that when he visited the défendants' factory in 
1893 he paid no particular attention to the machines then in use; that 
he merely glanced at them, probably three-quarters of a minute, 
could not tell how many he saw; that he neither examined nor could 
dèscribe them. Eespectihg the machine he worked upon while in 
défendants' employ making raspSj he says it was about the same as 
the Wèed cutting machine, and later admits that he knew little or 
nothing of the Weed machine. He undertopk to give a description of 
the rasp-cutting machine in use by défendants when he was in their 
employ, and upon which he worked making rasps, but such attempted 
description was vague, indefinite, and practieally unintelligible. He 
says it was about thé same as the Weed cutting machine, of 
which he afterwards admits he knew little or nothing. Hoefle's 
testimony was equally vague and indefinite. When asked to de- 
scribe the défendants' machines, and their opération in cutting, he 
failed entirely, replying: "That's a hard thing to do. I could not ex- 
plain the proper condition, that's sure." This answer is character- 
istic of ail his testimony. On the other hand, Mr. Elias Heller testi- 
fies that the machines used by the défendants are identical with the 
Weed machine, except that he had added a racKet arrangement for 
controlling the movemënt of the carriage carrying the rasp blank; 
that the machines now in use by défendants, or those similar thereto, 
hâve been used by défendants up to the time of beginning this suit, 
and prior thereto for some 15 years. That, while slight modifica- 
tions in their machines hâve been made from time to time, yet in none 
bas there been a change in the punch-holding apparatus for the pur- 
pose of attaining in it more flexibility of movemënt. In so far as 
Bock testifies to the infringing charaçteristics of défendants' ma- 
chine, he is contradicted by Mr. Abbott, the expert witness of défend- 
ants, who has had the opportunity to see, and has caref ully examined, 
the same, and who points out with clearness the différences between 
them and that covered by complainant's patents. Comparing the 
défendants' machine, as he saw it, with claim 5 of patent No. 376,400, 
hé says that the défendants' machine has no hammer head in the 
lower part of the hammer, which has pivoted thereto, and forming a 
part thereof, a tooth-holding frame; the défendants' hammer being 
entirely separate from his tool holder, and capable of being moved 
independently. It has no screen which in location or function cor- 
responding with the adjusting screw, 33, of the patent in suit, nor any 
spring either similarly located or with a similar function to spring 32 
as set out in the patent. The machine used by défendants has not 
such an arrangement or combination of parts as wUl enable it to per- 
form the work done by coniplainant's machine. It will be observed 
that of the daims of the patent No. 397,254 which are charged to be 
infringed Nos. 1, 2, 3, and 6 hâve, in combination, an anvil frame 
as one of the éléments performing a necessary function. In claim 1 
it has pivoted to it a punch stock; and daims 2, 3, and 6 call for 
it in combination with a plurality of hammer s, each actuated with an 
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independent spring. Claim 6 calls for a plurality of hammers, with 
separate springs for actuating them. I am eatisfled from the évi- 
dence that the défendants' machines contain neither an anvil frame 
with pivoted punch stock, nor a plurality of hammers with separate 
springs, and that thèse are material différences between the devices, 
both in the particular construction of the éléments in the manner 
and order of their combination, and in the function performed by 
each. In my opinion, the défendants' machines do not infringe any 
of the claims of the patents. The différences in the machines above 
noted are of such a character as necessarily to produce a différent re- 
suit. We hâve already referred to the distinctive marks and ad- 
vantages of the rasps made by the complainant's machines. Thèse 
we consider to be the resuit of the manner of their manufacture. 
Rasps made on défendants' machines differ materially from those of 
complainant, and lack so many of the peculiarities which are claimed 
to be advantages that I cannot, on the record, adjudge them to be 
similar or infringing. Tbe complainant's bill should be dismissed. 



OLSON V. OBEGON COAL & NAVIGATION CO. 

(District Court, N. D. Californla. August 3, 1899.) 

No. 11,4E2. 

1. Seambn— Pbbsonai. Injuries— Liabilitt of Owner of Ship. 

The master of a ship and a seaman are fellow servants In ail matters 
pertaining to the navigation of ttie sliip while on a voyage from one port 
to another, and each assumes thé risk of the other's négligence In the dis- 
charge of the duties incident to their common employment. 

2. Same— Négligence of Masteb. 

The owners of a ship are not liable in damages for the Personal Injury 
of a seaman received while on a voyage by falling, or being thrown by the 
roUlng of the vessel, down a hatchway which had been left open through 
the négligence of the master or other offlcer, where a proper hatch was pro- 
vided, and no claim Is made of négligence in the sélection of the olflcers. 

This is a suit in admiralty by a seaman against the owners of the 
vessel to recover damages for a personal injury. 

H. W. Hutton, for libelant. 

Geo. W. Towle, Jr., for respondent. 

DE HAVEN, District Judge. This is a suit în admiralty to re- 
cover $15,000 damages for personal injuries alleged to bave been 
received by the libelant on board the steamer Empire. The libel 
allèges, in substance, that on the 22d of Pebruary, 1897, the défend- 
ant was the owner of and engaged in operating the steamer Em- 
pire, and the libelant was employed thereon in the capacity of ship 
carpenter; that on the date named the said steamer, with the 
libelant on board, left the harbor of San Francisco, bound on a voy- 
age to Coos Bay, in the state of Oregon; that she had no cargo 
on board, and was light, and "by reason thereof liable to sudden, 
unusual, and violent motions when in waters agitated by the wind" ; 
that on the day named there was a heavy sea on the bar at the 



1101 ,ï.-' :: 96!EBDEBAL REPOHTER. . ,'•; 

eritrance of Sari Francisco 'Harbdr; that, althougli there were hatch. 
covers ohj board the steamer, the défendant Hegligentïy and care- 
lessly operated'her on thatdiay with the; after-hàtch uncovered, "and 
thereby mâde the deck of thé èaid steamer Empiré unsafe and dan- 
gerous; and while the libelant bnsaid day was pérforming his duty 
upon the sàid steamer, as such ship carpenter, and in the perform- 
ance of his duties as suchf caipénter was going fronathe after part 
of the said vesse] to the forward part, hë, without ftny fault on his 
part, was thrown from his feet by a roll of the s^id, steamer Empire, 
and, by reason of the aftec-hatch of the said steamer being uncov- 
ered, he was thrown down the after^hatch of said steamer, * * * 
and thereby suffered a coinpound 'cotaminuted fraeture of the right 
thigh," and by reâson thereofwûs toomlpelled to ga to the United 
States Mariné Hospital at Saiï. Franieisco, where h€> ;has been since 
conflned, "and has sufferedi grejatlphysical pain and mental anguish 
by reason of thé premises aforésaid, and for lilte. reason has become 
penhanently and totally disabled ; * * * ail to the libelant's 
damage in the sum of flfteen thousand (|15,000) dollars." It is not 
alleged in the libel that défendant or its servants refused or neg- 
lected to properly treat or care for libelant after the injury reeeived 
by him. To this libel certéîn'- éjtceptibns'hÉve beèh ;flled, wbich 
make it neces^ary to consider iWhether thefaçts.alleige^ ftre such as 
to render the défendant liable in this action. 

1. The défendant is a corporatiorij and therefore can only act 
through its agents or ser-^^ants, so that the négligence with which 
it is charged mUst necessarily ha.y« beén the persohal négligence of 
soine ohe empïpyed by it; àrid for the purifiose bf jpassing upon the 
exceptions it will be assumed that thià pei-son was the master, to 
whom the navigation of the ship had been intruste<i for the voyage 
mentioned in the libel. Itis distihctly alleged that the steamer 
was provided with necessary hateh covers, and thé act of négli- 
gence chargéd is that upon the ;ôé<fasfbji referred toin the libel the 
steamer was carelessly operaied,: with the after-hatch uncovered. 
The question, then, is whether the défendant, as owner, is liable for 
this act of négligence upon the 'çàrt of the master of the steamer. 
It will be readily conceded that hij cause of action is stated against 
the défendant unless the libel shows upon its faeé that the défend- 
ant failed to perform some positive duty which itowed to the libelant 
as its employé. The duties which the owner of a ship owes to the 
searaen employëd in its sendce are to see that the ship is seaworthy, 
properly manned, and equipped with ail necessary appliances for 
the seamen's' sà|ety, and for the use of the ship; to provide them 
with sufflcient fbod, and with médical attendance and care in case 
of sickness (Gabrielson v. Waydelly-:135 N. Y. 1, 81 m E. 969) ; to use 
due care in the sélection of thé niaster and other offlcers of the ship 
(Bi-own v. The D. S. Cage, 1 Woods, 401, Fed. Cas. No. 2,002; Hill v. 
Murray, 6 Ben. 141, Fed. Gas. No.i6,495); and hémay also, under the 
gênerai principles which governthè relation of mas.terf and servant, 
owe certain spécial duties to minors and seamen knOwn to be inex- 
perienced. Is there anything in the libel which ea» be oonstrued as a 
charge that the défendant failed in the performance of any one of 
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thèse duties? I think not. The négligence coinplained of, namely, 
leaving uncovered the hatchway into which the libelant fell, was that 
of the master, or other ofiûcer whose duty it was to see that it was 
properly closed with the cover provided for that purpose by the de- 
fendant. Assuming this to hâve been the f ault of the master, it was 
the négligence of a fellow servant of the libelant, for which the de- 
fendant, as owner of the steamer, is not liable to respond in dam- 
ages. While it is true the master of a ship is a servant of higher 
grade than that of a seaman, and represents the owner in respect 
to the Personal duties and obligations which the latter owes to the 
seamen, still in ail matters pertaining to the navigation of the 
ship the master and seamen are fellow servants, engaged in one 
common employment, and each assumes the risk of the other's nég- 
ligence in the discharge of the duties incident to such common 
emplovment. Gabrielson v. Waydell, 135 N. Y. 1, 31 îs. E. 969; 
ScarfE v. Metcalf, 107 N. Y. 211, 13 N. E. 796; Loughlin v. State, 
105 N. Y. 159, 11 N. E. 371; The City of Norwalk, 55 Fed. 98. The 
cases of The Titan, 23 Fed. 413, and The A. Heaton, 43 Fed. 592, 
seem to hold that the master of a ship and his seamen are not 
fellow servants, because the latter, when at sea, are under the abso- 
lute control of the former; and in Jansen v. The Sachem, 42 Fed. 
66, the same rule is stated, although the question was not inVolved 
in that case. Support for this conclusion was said in each of thèse 
cases to be found in ïîailway Co. v. Eoss, 112 U. S. 377, 5 Sup. Ct. 
184. In référence to the case just referred to, it will only be neces- 
sary to say that, if it can be considered as authority for the proposi- 
tion that when servants are working for a common master, and 
one is placed in authority and control over the others in the per- 
formance of the work they are employed to do, the relation of fel- 
low servants does not exist between them as to any matter con- 
nected with sùch common employment, then the doctrine of that 
case in this respect has been modifled by the later case of Eailrôad 
Go. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, in which it was said: ; 

"Prima facle, ail who ëntef into tlie employment of a single master are en- 
gaged in a common service, and are fellow servants, and some othfer lines 
of demarliation than that of control must exist to destroy the relation of felloW 
servant. Ail enter into the service of the same master to further his interësts 
in the one enterprise. Each knows, when enterlng into that service, that there 
is some risli of injUry through the négligence of other employés; and thàt risli, 
which he knows exlsts, he assumes in entering into the employment." ' i 

And, speaking of the liability of the master to one servant for 
the négligent act of anothér, the court in that case further, ôbsëi^ed: 

"The question turns rather on the charaçter of thç a,ct than on the reïationa 
of the einployésto eàcb oth'er. If the act îs one doue in the dischàtgé ôf 4omé 
positive duty of the master tô the servanlt, then négligence in the act is'thié'nég- 
ligence of the master; but, if it be not one in the discharge of such positive 
duty, then there should be some personal wrcng on the part of the employer 
before he is held liable therefor." 

This is in harmony with the later and best-considered cases. See 
Daves t. Southern Pac. Oo., 98 Cal. 19, 32 Pac. 708; Crispin t. Bab- 
bitt, 81 N. Y. 516; Stockmeyer v. Keed, 55 Fed. 259. 

Tested by this rule, it is diflflcult to see how the respondent can 
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be held lisible for the damages claimed on accouqt of the matters 
alleged in tlie,libel. The;tnaster of the steamer ajad tbe libelant 
were pngaged in a common employmeçt; each in a différent sta- 
tion, it is true„but still a oommon employment, — that of navigating 
the steamer frbm the port of San iFrancisco to Coos Bay, in tlie 
State of Qregoij; and, conc^ding that it was négligence upon the 
part of the ^laster to permit the hatchway to remain uncovered, 
still it was not négligence against which the owner of the steamer 
was required to guard. The law does not impose upon the owner 
of a vesse;! thçi duty of keeping its hatchways closed, when at sea, 
for the protection of seamen on board. It is one of the ordinary 
duties of the master, or other ofBcer having charge of the deck, to 
see that they are closed at ail proper times, and the seaman as- 
sumes whatever risk or danger may attend upon the négligent omis- 
sion of the master or other officer to perform his duty in this re- 
spect; and the owner is no more responsible to a seaman for the 
négligence of a master in permitting the hatch to remain uncovered, 
whereby he was hurt, than he would be for the négligence of the 
master in allowing a cask, box or coil of rope to remain on deck ont 
of its proper place, making an obstruction over which the seaman 
might fall, and receive injuries, while obeying the orders of such 
master. In the case of The City of Alexandria, 17 Fed. 392, it was 
held that a seaman was not entitled to recover damages from the 
owner of a steamship for injuries suffered by him in falling down an 
open hatchway while endea,voring to obey an order given him by the 
steward. One of the grounds upon which that action was sought to 
be maintained was that there was négligence upon the part of the 
offlcers of the ship in leaving open the hatch through which the libel- 
ant fell, and :^ disposing of the question thus presçnted the court 



"Whatever négligence there was,— whether In learing the hatches uacovere^. 
or In not notlf j'ing the Ubelant as he went down,— was négligence on the part 
of those on boarfl the ship, and in no way traceable to the owners themselves. 
It was neglect of the offlceis or men aboard In the perforiiiance of their ordi- 
nary duties; a rneglect agalnst which the owners conld not possibly guard. 
* . t * The navigation of a ship from one port to another constitutes one 
common ondertaking or employment, for which ail the sbip's company in their 
several stations are alike employed. Each is in some way essential to the 
other, in furtherance of the common object, viz. the prosecution of the voyage. 
Bach one, therefore, upon the princlples laJd down in the common-Iaw courts, 
takes the risk, ofiony. négligence in the performance of his duties by any of his 
associâtes in thé common employment." 

The Tjews tbus expressed by the leamed judge, ija delivering the 
opinion of the court in that case are sound in the prinoiple whioh 
they annoÙDoe, and are eAtirdy applicable to the façtà stated in tbe 
présent libel» ;The exceptions will be sustained. 
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lEON MOUNTAIN B. CO. OF MEMPHIS v. CITY OF MEMPHIS et al. 

(Circuit Court of Appeals, Sixth Circuit. July 5, 1899.) 

Nos. 690-715. 

1. JURISDICTION OF FEDERAL COURTS— CONSTITDTIONAI. QUESTION— DdE PrOCESS 
OF LaW — AgENCY OF CiTT FOR StATE. 

The exercise by a city of Its gênerai power giveu it by the législature of 
eontrolling the streets and of making and enforeing contracts with référ- 
ence to their occupancy by individuals or corporations, is action by the 
State, within the meanlng of the provision of the flrst section of the four- 
teenth constitutional amendment, which prohibits any state from depriv- 
ing any person of property without due process of law; and the passage 
of a resolution by the council of a city, assuming to déclare a forfeiture 
of a contract previously made with a railroad company, under which the 
Company occupies a Street with its traclis, and a déclaration by the city of 
Its intention to dispossess the company, and talie possession of the street 
by the use of its police, is a threatened violation of the constitutional 
rights of the company, whlch a fédéral court has jurisdiction to restrain 
by injunction. 

S. Interstate Commekcb— Attempt by Statb to Regulate — Enporcement 
OF Contract bt City. 

Where a railroad company bound itself by a contract with a city not to 
dlscrlmlnate In rates against the city or its inhabitaûts, a resolution of the 
city council, declaring rates charged by the company between the city and 
points in other states to be discriminative, and requiring their réduction 
under penalty of a forfeiture of the contract, is not a law attemptlng to 
regulate Interstate commerce, but an attempt merely to enforce a lawful 
contract. 

8. Constitutional Law — Impairmknt of Obligation op Contracts — What 

CONSTITDTEB A 8tATB LaW. 

A resolution of a city council, passed with ail the forms required for the 
passage of ordlnances, adjudglng that there has been a breach by a rail- 
road company of a contract by whlch the city granted to it an easement 
and franchise in a street, and declaring a forfeiture of the rights granted, 
and a resumption of possession of the street by the city, although condi- 
tioned upon a failure of the company to comply with certain requlrements 
within a specifled time, which time has elapsed, and the condition has not 
been complied with, is a law of the state, within the meaning of section 
10 of article 1 of the constitution, against the impairment by a state of 
the obligation of contracts. 
4 Same— Jurisdiction of Fédéral Courts. 

If there had not been in fact any breach of the contract by the railroad 
company, which either in law or fact would authorize a forfeiture of its 
rights, such resolution, in assuming to devest the company of its title and 
right of possession thereunder, was an impairment o( the obligation of the 
contract, and a circuit court of the United States has original jurisdiction 
of a suit by the company to déclare the resolution unconstitutional, and 
enjoln its enforcement, though such suit involves the détermination of 
questions both of law and fact. 

S. FEDERAL Courts— Bnjoining Suit in State Courts- Proteoting Peior 
Jurisdiction. 

Where a fédéral court, by a suit brought by a railroad company to en- 
Join the enforcement of a city ordinance on the ground of its unconstitu- 
tionality as impairing the obligation of a contract, has acquired lawful 
lurisdiction of the subject-matter, It is its duty to protect such jurisdiction 
by enjoinlng the prosecution by the city of an action commenced some 
time afterwards in a state court for the enforcement of the ordinance. 

■Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

96F.-8 
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Thèse a^re cross appeals in a suit in equity begun by the Iron Mountain 
Railroad Company of MemphiS agalnst the city of Mempliis and the memjjprs 
o£ the législative council of that city. The object of the bill was to enjoin 
the city of Meniphis and its législative council f rom attempting to enforee a 
forfeiture of the rights of the complainant under a contract made between the 
complainant and the predecessor of the corporation of the city of Memphis, 
the taxlng district of Shelby county, whereby the rlght was given to the com- 
plainant to occupy Kentucky avenue within the taxing district for one mile 
wlth a double-traclj railroad for the term of 55 years, subject to certain condi- 
tions précèdent and subséquent. The bill further prayed that the législative 
council and the citlzens of Memphis, by permanent mandatory injunction, mlght 
be required to cancel and annul the resolution of March 25, 1898, declaring the 
forfeiture. 

Complainant avers in its bill: That it was chartered and orgaulzed in 1886 
under the laws of the state of Tennessee as a railroad, ,corporation and a com- 
mon carrier of freight and passengers, having its principal ofBce in the city of 
Memphis, for the purpose of constructing, owning, and operating a railway 
in Shelby county and the city of Memphis, with the right ito run its Une along 
or across the streets and alleys of the, city, and along and across the public 
roads of Shelby county, and over private property. That on the 13th of No- 
vember, 1886, for the purpose of carrying out its corporate objects, it entered 
Into a contract wlth the taxjng district of Shelby county. That thereby the 
taxing district granted to the complainant the right to enter upon Kentucky 
avenue at the southern boundary of. the taxing district, and to lay dowu, 
maintain, and.operate with locomotive power a double-track railroad on pither 
side of the central Une of, the avenue, the tracks not to exceed 13 feet from 
center to oénfer. and to be in the middle Ime of the street. That the term 
granted was 55 years. That the complainant agreed to pave the street from 
curb to curb from the point where ijtiS traclc entered the street to the point 
where it left the street. That complainant agreed to build a freight dépôt 
within 5 yeai;p after it sljould begin the use and enjoyment of the privilèges 
granted, and to complète the paving of Kentucky avepue in 18 mouths, TËat' 
seiïtions 15 apd:16 of the: contract were >s follows: ''(15) Jt is further àgfreed 
that said second party will at no time durlng the term of this contract un- 
equally disorimi»ate against the flrsti party or its cjtizens in ïts rates fcjr the 
carrlage of freight and passengers tp and from the taying district. (16) It is 
further agreed and understood that tijç original and continueà performance of 
eàch and every stipulation he^çof on the part of said isecond Pftrty is a condi- 
tion of thegrant herein contained, .aiiâ that failure^of isaid second iparty to 
perform same< or any part thereof, or.,ltp failure to perfbrm the same vifithin 
the time herein stipulatedjOï to exercise the privilège, ^grein granted within 
the time herein stipulated, shall, at the option of tlie; aaJd flrst pàrty, work an 
entire forfeiture and cessation of ajl rights and privilèges in sàid second party 
under this coptraet, and the,first,pàrty may, in ' the , event .af oresaid, at once 
retake and r^^ifme.its possession and contrai pf the sa;d p'rémises, as if this 
contract hadnev^r-been made. , But itis, agreed that sijqh forfeiture shâll not 
beenforced unlçss said sççopd party shall for. thirty Hays after notice i^^lect 
to perform sijph obligations, <^r to, exercise such privilèges." 

The bill furtjner, avers tliat on the faith of the contract, comnlalhant pur- 
ehased: a la^ge ainoùnt of property in the city of Menaphls ifôr its gepot grounds 
and other purposes, and made large and expensive improyeme^ts, ' ail' ofîi^hich 
involved an exjpenditure of upward of $330,000; tliat it constructed its main 
tracks and Side trâcks in àccordànce with Us contract, graded and paved Kern 
tucky avenue from its dépôt grounds as far south as its Une extended; . that 
Kentucky avenue had been entlrely mpaved and ùnusm before this, and had 
a bayou çrossing Italmost at right smgles, with no' bridge; that complainant, 
'besides'paving; the street, constructed a culvert and bridge over the bayou, 
costing $30,000; that upon thë imprôveinents thiis màde by It complainant has 
paid taxes aggjfe'gating a large amount, to the city of Memphis, sincè the con- 
tract was made.' The bill further avers that on the 7th day of Octobér, 1807, 
the Memphis Freight Bureau, an association of the merchants of Memphis, 
presented to thé législative council of that cîtj' a eomplaint alleging that thé- St. 
Louis, Iron Mountain & Southern Railway Company was the successor: t* the 
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Irôn Mountain Hailway Oompany, the complainant, and as such successor 
beeame liable to the conditions of tlie occupaucy of Kentucky avenue; that the 
St. Louis, lïon Mountain & Southern Rallway Company had, in violation of 
section 15, unequally diseriminated against the city of Meniphis and its citi- 
zens in rates published and assessed on merchandise and commodities shipped 
from Memphis to stations on the lines of said St. Ivouis, Iron Mountain & 
Southern Hailway Company in the state of Arliansas and Missouri, and on 
commodities shipped from said stations to the city of Memphis; that the péti- 
tion prayed the législative council to give notice to said St. Ix)uis, Iron Moun- 
tain & Southern Hailway Company that, unless the said alleged discriminations 
complained of were correeted within the period of 30 days, a forfeiture of its 
rights and privilèges under the contract with the city would be at once de- 
clared; that the St. Louis, Iron Mountain & Southern Railvcay Company was 
a f orelgn corporation under the laws of the state of Missouri and Arkansas, 
and was not the successor of the complainant, and had not suceeeded to the 
burdens or benefits of the contract betweeti the complainant and the city of 
Memphis; that the St. Louis, Iron Mountain & Southern Railway Company 
appeared by its freight agent and sollcitar before the législative council of 
Memphis, denied that any rates which it had established on freight originated 
at or destined to Memphis, which it carried over its lines, were unreasonable, 
or resulted in an unequal discrimination against the city of Memphis or its 
citizens, and had contended that the rates complained of were Interstate rates; 
that the législative council had, therefore, no power to flx or control them, and 
that any question conneeted therewith could be considered only by the inter- 
state commerce commission or by the fédéral courts in proper proceedings in- 
stituted therein; that, not^vithstanding thèse objections, the législative council 
proceeded with the heariug of the pétition, and on the 9th day of December 
passed resolutions declaring that the complainant had been and was unequally 
discriminatlng against the city of Memphis and its merchants in rates of 
freight, and demanded that within 50 days thereafter it should revise and re- 
ad,iust its rates to and fi'om the city of Memphis so as to obvîate the inequality 
and discrimination; that the time of 50 days was, on February 4, 1898, extended 
30 days; that on February 23, 1898, it was extended for an additional 30 
days, and on the 25th of March, 1898, the législative council passed the final 
resolution upon which the case turns, a copy of which appears below. 

PlaiutifC further avers that it was never called upon to appear before the 
législative council to défend or explaln any rates which it had put into etfect 
on its railroad, and that no complaint was ever made that any rates chargea 
for transportation over its road were unreasonable or unequally discriminatory; 
that, though ail the proceedings were directed against the St. Louis, Iron 
Mountain & Southern Railway Company, the resolutions passed by said légis- 
lative council were, however, directed to, and were sought to be made effective 
against, complainant, because of alleged discrimination in rates which are Inter- 
state, which rateS complainant did not make or promulgate, and for which com- 
plainant was in no way responsible. The bill further avers that the resolutions 
passed hy said législative council were so vague, indeflnite, and uncertain that 
no party to whom they were directed could Unow or ascertain therefrom what 
rates should be changed, or the extent of the changes to be made. The bill 
further avers: "That it is the deolared intention of the défendants, if the said 
resolutions Avere not complied with within the time therein mentioned, to en- 
force against your orator, the Iron Mountain Railroad Company of Memphis, 
in pursuance of said resolution of March 25, 1898, the forfeiture of ail rights 
and privilèges granted to it under the contract hereinbefore mentioned, and 
hereto attached, marked 'Exhibit B,' and your orator avers that any such en- 
forcement of forfeiture on the part of the city of Memphis or its législative 
council will resuit in immédiate incalculable and irréparable loss and damage 
to your orator. : ïour orator avers that it has a vested property rigbt in said 
conti"act; that upon the faith of said contract your orator has expended large 
sums of money in property, tixed and immovable, in said city of Memphis; and 
that an enforcement of forfeiture of said contract by said législative council or 
by the said oityi and a dispossession of your orator of its said property, would 
involve direct, immédiate, and Irréparable injury to said vested property rights 
of your orator. Your orator is advised and charges that it is the Intention of 
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the défendants, haT^ng thns declared a forfeiture of said contract as aforesaid, 
to attempt, through its police and other offlcers, by force to oust your orator 
from the possession Of Us property in tlie eity of Memphis, and to deprive It 
of the use of the same, and prevent it from exerclsing the rlghts which are 
vested in it by its charter as a railroad corporation of the state of Tennessee, 
and the rights which are vested in It under said hereinbefOTe mentioned con- 
tract with the taxing district of Shelby couaty and said city of Memphis. 
Your orator avers that the demand made by the législative couneil and the 
city of Memphis that your orator shall reduce rates on shipments made beyond 
your orator's Une of railroad is unreasonable, unjust, and oppressive, and is one 
which your orator has not the power to comply wlth, even if it had a désire so 
to do. ïour orator is informed and believes that no rates which are or hâve 
beea put into efCect by the Missouri Pacific Railroad Company, or by the St. 
Louis, Iron Mountain & Southern Kailway Company; are unreasonable or un- 
just, or unfairly discrlmlnate against Memphis or its citlzens, but, on the con- 
trary, your orator avers that the rates which hâve been put iato effect by the 
said last-named companies are fait and Just, and do not discriminate either 
against Memphis or Its people. Your orator avers that said déclaration -by 
said législative couneil of forfeiture of said contract, or any attempted en- 
foreement of same, will, at the expiration of the time mentioned in said reso- 
lution of March 25, 1898, subjeet your orator to a multipUcity of suits wlth the 
city of Memphis, and especially suits by abutting property owners along the 
Une and on both sidesofKentucliy avenue and contlguous thereto; that in 
said suits it wouldbe claimed that your orator was occupying said Kentucky 
avenue and other streets and other property of said city without authority of 
law, and to the damage of said abutting property owners, and that the action 
of said législative couneil in the forfeltlng of said contract would be claimed 
in said suits to be conclusive of the xmlawful occupancy of said streets by your 
oratoï; that your Orator would be compelled in each of thèse suits to attaclj 
and call into question the injustice and lUegaUty of the action of the défendant 
In declaring said forfeiture; that vast expense would be imposed upon your 
orator in the préparation and défense of thé multitude of suits which would 
graw eut of the situation, and that the burden of expense thus imposed upon 
your orator mlght and probably would be So great as to overtax Its financial 
means, and œake it impossible for your, orator to défend Its rlghts, and thus 
your orator would,: in the loss of Its property, sustaln serions and irréparable 
damage." In tlie elghth paragraph of the bill the complalnant, without admlt- 
tlng that discriminatory rates imposed either by itself or by the St. Louis, Iron 
Mountain & Southern Eaflway Company, would constitute a ground of forfei- 
ture under section 16, dénies that unequal discriminating rates hâve been im- 
posed by either company. 

Complalnant furtlier avers that, notwithstanding the fact that the contract 
makes no provision for a forfeiture of the same, because other companies, which 
are on their own Une, flx rates which are unreasonable and discriminatory, 
the législative couneil adjudged complalnant guilty of a violation of the con- 
tract on the 13th of Novembér, 1886, in a proceedlng to which it was not a 
party, before a tribunal not a court, which was one of the parties to the con- 
tract In controversy, and to be beneflted thereby; and the législative couneil 
upon thls adjudication declared a forfeiture of complalnant's rlghts under said 
contract, and threatened forclbly to dlspossess complalnant of the property to 
the use of which it is entitled uuder said contract, and thus to impose upon 
complalnant great and Irréparable loss and damage. Complalnant avers that 
the déclaration of the forfeiture and the ousting of complalnant from the pos- 
session of the property would be In violation of section 1 of the fourteenth 
amendment to the constitution of the United States, which provides that no 
state shall deprive any person of Ufe, llberty, or property without due process 
of law, nor deny to any person wlthin Its jurisdlctlon the equal protection of 
the laws. Complalnant avers that the acts of the législative couneil in de- 
claring a forfeiture and In ousting complalnant from the possession of the" 
property under the resolution of March 25, 1898, and any action taken in the 
enforcement thereof, are and would be in violation of section 10, art. 1, of the 
fédéral constitution, providing that no state shall pass any law impairing the 
obligation of the eontracts. Complalnant fùtther avers that the freight rates 
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complained of are interstate frelght rates, and that the action taken by the 
législative council is an attempt to regulate and control commerce between the 
States of Tennessee and Arliansas and Missouri, and that sueh action is con- 
trary to section 8, art. 1, o£ the constitution of the United States, which pro- 
vides that congress shall hâve power to regulate commerce with foreign nations 
and among the several states, and vrlth the Indian tribes, and that such action 
is therefore void. By paragraph 11 complaiuant avers that the matter in con- 
troversy exceeds in value $5,000, and that the case is one arising under the 
constitution and laws of the United States. The prayer of the bill is that an 
injunction may issue ont of this court restraining and enjoinlng said city of 
Memphis and said législative council from further proceeding in the matter 
complained of in the pétition filed by said Memphis Freight Bureau, and from 
in any way enforcing or attempting to enforce forfeiture as against complain- 
ant of the before-mentioned contract, or of any rights and privilèges now en- 
joyed by it under the contract. Appended to the bill as exhibits are the con- 
tract with the railroad company, the complalnt of the freight bureau, and the 
various resolutions of the législative council. The resolution of December 9, 
1897, after reciting the pétition of the Memphis Freight Bureau, referring to the 
fifteenth section of the contract, stated: "And vs^hereas, a full hearing of the 
matters involved in said pétition, and of the défenses thereto made by said 
railroad company, has been had, in which hearing the said railroad company 
was represented by Its attorneys and offlcers, therefore, be it now resolved: 
That after full investigation and considération of the matters and charges con- 
tained in said pétition of the Memphis Freight Bureau, this council finds and 
adjudges that said railroad company has been and is unequally discriminating 
against the city of Memphis and Its merchants in the rates of freight estab- 
lished by it to and from said city; and, be It further resolved: That said rail- 
road company be and it is hereby called upon within fifty days from this date 
to revise and readjust Its rates of freight to and from the city of Memphis, 
to the end that the Inequalities and discrimination in said rates against the 
city of Memphis may be obviated and determined. Be it further resolved, that 
the secretary of the council be instructed to immediately transmit an authen- 
tieated copy of thèse resolutions to said railroad company, to the end that 
said railroad company may hâve full opportunity within the perlod aforesaid 
to revise and readjust its rates, as herein called upon to do; and that until 
the expiration of said period further action in the premises will not be taken 
by this council." After two extensions the resolution upon which the case 
turns was passed. It reads as foùows: "Whereas, the railroad companies 
hâve oflfered in full settlement of this matter to revise aad readjust their tarifE 
of rates between Memphis and certain points upon their lines, but they dedined 
to revise their rates to and from the other points on their lines; and whereas, 
this council ■ flnds that as between thèse last-named points and the city of 
Memphis the said railroad companies unequally discriminate against the city 
of Memphis and its citizens in rates for the carriage of freights: Therefore, be 
it resolved by the législative council of the city of Memphis, that unless the 
Iron Mountain Railroad Company of the city of Memphis, the Jlissouri Pacific 
Eailroad Company, and the St. Louis, Iron Mountain & Southern Eailroad Com- 
pany shall, on or before April 10, 1898, revise and readjust their rates for the 
carriage of freight between the city of Memphis and ail points on their lines 
so as not to unequally discriminate against the city or its citizens, then it is 
hereby declared that such a failure on the part of said companies, or any of 
tliem, shall work an entire forfeiture and cessation from and after April lOth 
of ail rights and privilèges granted by the city of Memphis to the Iron Moun- 
tain Railroad Company of Memphis, under the contract of November 13, 1886. 
and the city will then retake and résume its possession and control of said 
premises and rights and privilèges in said contract granted, as if said contract 
had never been made." 

A motion for a preliminary injunction was made, but before it was heard 
the défendant filed an answer. The answer flrst averred that the complain- 
ant had lost its rights in Kentucky avenue by permitting a foreign corporation 
to use the tracks, and by not itself using the privilèges conferred by the con- 
tract. The answer then sets ont in considérable détail the alleged unequally 
discriminating rates charged by the St. Louis, Iron Mountain & Southern 



lis Ôè FEDERAL REPORTER. 

Rallway "Company. It (urther avers th'ât tlie complalnant and the St. Louis, 
Iron Mountàlii & Sotithem KàilWay Comp'âiiy are bbth corporations, the stock 
of whlph'ië ail owned by the IVIlSsoùrl Pacifie Eallroatl Coinpany, and the latter 
comt)àny names ail the dirëetors and mâhagers of both companies; that the 
Miàsônri Pacific Company dnd the St. Lbuis, jirpn Mountain &; Southern Com- 
pany haye adopted the contract between the clty and the coinplainant com- 
panj', àrid by using the fi-anchises therein ha,ve subjected themselves to the 
liabilitlés'attàehed to the graht. The ansWer further avers as follows: "De- 
fendants, deny that any Irréparable loss or damage wlU ensUé to the complain- 
ant f rom the resolution of March 25, 1898. The only effect of thàt resolution 
was to! déclare that, If discrimination existed on and after April 10, 1898, then 
such failtire should worli a forfelture of the privilèges graiitéd to the.com- 
plailiarit. • *' ♦ Défendants dèny thàt a dispossession of the complainant 
of èaid privilèges would work aij Irréparable Injury to any property rights of 
said cbïnplainant therein. Défendants dehy that they haVe àny Intention to 
disturb the vésted rights of ' the complainant. Their only purpose is to compel 
the complainant and Its privies to tulfiU their undertakings and obligations to 
the City ofMemphis and its cltizens. * • * Défendants deny that the 
request for a revision of rates Is unreasonàble, unjust, or oppressive, or that 
complâfnàtit Is without power toçomply thérewith. Défendants deny that the 
rates' now In forcé are net unreasonàble and unjust; and they deny that said 
rates do' not discrimînate agalnst the city' ând its citizens. Défendants deny 
that the résolution of March 23, 1898, vrlUsubject the complainant to a multi- 
"plictty of sults; ' In point of fact, the occupation by complainant of said street 
prior to tlië passage of said résolution was, unlawful, as herelnbefore set forth, 
and, if a, multlplieif y pf sults rfesult, It is no faùlt of thèse défendants. * * » 
Defendailts deny that the çity has no right'to forfeit privilèges granted by said 
contract ;becâuse of discriminations on tbe Une of the St. Louis, Iron Mountain 
& Southern lîailroad Company, knd défendants d^ny that they hâve threatened 
to f oreibly dispossess the coiiiplaltiant, of any of its property, or vested rights, 
or to imposé an Irréparable los's ùpou complainant. Défendants deny that any 
action, of thelrs, past or eontenlplated, or any threat upon their part, has been 
or would be in violation of section 1 of the fourteenth amendînent of the con- 
stitution of the ITnlted States, or any otheif provision of the. constitution. They 
deny thait thë'acts'of the coùncil, past or contemplated, with respect to the 
complainant, or its property, are In violation of section 10, art. 1, of the consti- 
tution of the United States. Refendants • deny that thé discrimination com- 
plalned of is wliolly upon Inteirstate commerce. In point of fact the discrim- 
ination extends bver the propei'ty of complainant within the state of Tennessee. 
Défendants deny that any pasf or Contemplated action upon their part is an 
attempt to regulate or contiol commerce between the states, or that such action 
was or would hé in contravention of section 8, art. 1, of the constitution of the 
United States; ànd défendants deny that this Is a suit arising under the con- 
stitution and laws of the Ûnitéd States, or that tliere is any fédéral question 
Involved herein." 

At the hearing upon thé prellminary Injùnctlon, évidence was filed as to 
the discrimination in rates. The court sustained the motion in so far as to 
grant a temporary injunction enjolning the clty of Memphis and the législative 
couneil frpm proceeding to enforce the forfaiture declared by the resolution of 
the législative councIl March 28, 1898, against the défendant Company, through 
its police or other ofiicers, or by force to oust the plaintiff company from the pos- 
session of its property in the clty pf Memphis, or to deprive it of the use of the 
same under its contract with the clty, or its charter, otherVs^ise than by the 
judgment bf a court of compétent jurlsdlctlbn, as provided by law. 

Subsequently the complainant tendered a supplemental blU, In which It aver- 
red that since thé beginning of its injunction suit, the clty of Memphis had filed 
a suit In ejectment against the complainant seeking thereby to hâve its rights 
In Kentucky' avenue judiclally forfeited, and It ousted from the street. Other 
avermeiits Were as follows; "Your orator avers and shows that ail of the ques- 
tions of law and fàct above specîfled are ralsed atid pending in thIs cause before 
this honorable cpnrt; and that they constitiite the controversy between the de- 
fendants and yotiï brator of which this hojdorable court has taken cognlzance, 
and of whïeh It' has exclusive jurisdlction; Your orator further avers that, if 
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the sald dty of Memphis and the other défendant» herein shall be permltted to 
prosenute ItB «lald suit in the said state court, your orator wlU suffer great and 
lrreparal)le Injury la thls: tUat if the judgment against your orator in sald suit 
m ejectment shall be rendered in said state court, your orator will be barassed 
by a multitude of suit» whlch will inevltably be brought by cltizens whose 
property abuts upon the streets used by your orator under sald contract, who 
will predicate their claims upon the £act that a court of law bas declared the 
possession of your orator in said streets to be unlawfuL • • • Your orator 
further avers and shows that the many issues involved in sald original cause 
in this court and In the said suit In ejectment in the state court include ques- 
tions of law and fact of such a nature as to render It impractlcable to hâve the 
same fairly and fully consldered and determined by a jury; that any inves- 
tigation of the question of reasonable or unreasonable rates, or of whether 
certain rates are or are not discriminatory, will requlre the examinatlon of 
numerous and impUcated tariff rates, and a considération of many natural and 
artiflcial conditions. * » • Your orator avers that a just and fair examina- 
tlon and décision of thèse compllcated questions of rates cannot be secured 
through a trial by jury In an action at law, but that said issues ought in jus- 
tice to be trled by a court of chancery, the machinery of which is alone suited 
to the investigation of such compllcated questions." 

The prayer of the supplemental bill was as foUows: "Wherefore your orator, 
averring that the state court has no Jurlsdictlon to take cognizance of, hear, or 
détermine any of the questions submitted to It in sald suit in ejectment, but 
that the sole and exclusive jurisdictlon Is vested in thls court, and averring 
that it will sustain serious and irréparable loss, injury, and damage unless the 
said City of Memphis shall be enjoined from further prosecuting its said eject- 
ment suit in said state court, humbly prays this honorable court to grant its 
wrlt of Jnjunction restraining and enjoining the sald city of Memphis aad 
the other défendants herein from further prosecuting sald suits in said state 
court, and that pending a liearlng for said injunetion your orator may hâve a 
temporary restraining order embracing the relief herein prayed." 

The court refused to permit the supplementary and auxUiary bill to be flled. 
and denied the prayer for prelimlnary injunetion. Subsequently the plaintiff 
applied for addltional time In whlch to take proof, the time under the rules 
having explred. The court denied thls permission substantially on the ground 
that upon the face of the bill and answer, the complalnant was entitled to the 
perpétuai injynctlon in the form in whlch the prelimlnary injunetion had been 
granted, to wlt, an order restraining the dty and législative councll by use 
of the police force or otherwise from forcibly oustlng the complalnant from 
occupation of Kentucky avenue under the resolution of March 25, 1898, be- 
cause sald action would be an attempt to iake the property of the railroad Com- 
pany wlthout due process of law, and that complalnant was entitled to no other 
relief. The rulings of the court in refuslng the prelimlnary injunetion prayed 
for In the supplemental bill and In declining to allow the supplemental bill to 
be flled, and In refusing to grant a permanent injunetion enjoining the clty from 
continulng the prosecution of Its ejectment suit in the state court were ail as- 
signed by the complalnant for error. By cross appeal the dty challenges In 
thls court the jurlsdiction of the circuit court to issue the Injunetion which It 
dld Issue, contending that the action of the législative councll was not an at- 
tempt to take property of the complalnant wlthout due process of law. 

L. McParland and A. G. Cochran, for appellants, 
John H. Watkins and Luke E. Wright, for appellees. 

Before TAPT and LUETON, Circuit Judges, and GLAEK, District 
Judge. 

TAFT, Circuit Judge (after stating the facts as above). The flrst 
question which arises on this record is whether the action taken and 
proposed to be taken by the city was an attempt by the state to 
take the property ol the coinplainant without due process of law. 
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Kentuckiy avenue was one ofthe streets of the city of Memphis. ^ Title 
to the easement or the fee in the street was heldii trust by the tax- 
ing disfrîèt of Shelby çotinty âind the city of M0in'[)his for the use 
df the public at large. T|he power to contract with référence to the 
Street, and the power to exercise eontrol oyer it, was originally vested 
in the législature, and the city derived the power to eontrol the street 
and to contract with référence to its use by délégation from the state 
through its législature. Judge Dillon, in his work on Municipal Cor- 
porations (volume 2, § 656) , states this principle as f oUows : 

"Publie streets, squares, and commons, unless there be some spécial restric- 
tion, when tlie same are dedicated or acquired, are for the public use; and tlie 
use Is none the less for the public at large, as distinguished from the munici- 
pallty, beeause they are situate withjn the llmits of the latter, and because 
the législature may hâve given the supervision, eontrol, and régulation of them 
to the local authorities. The législature of the state représenta the public at 
large, and bas, in the absence, of spécial constitutional restralnt, and subject 
(accordirig to the weight of more ïecent judiclal opinion) to the liropérty rights 
and easements of the abutting owner, full and paramount aUthority over ail 
public waya and public placeis. 'ïo the commonwealth hère,' says Chief Jus- 
tice Gibson, 'as to the king in England, belongs the franchise of every highway 
as a trustée îor the public; and streets regulated and repaired by the author- 
ity of a municipal corporation are as much highways as are rivers, railroads, 
canals, or Jiublle ïoàds laid ont by the authority of the quarter sessions,' "— 
cidng b'Oonnor v. Pittsburgh, 18 Pa. St. 187. 

Section 47 of the charter of the city of Memphis, enacted by the 
gênerai assembly of the state, is as f oUoWs : 

"The gênerai council shall hâve power to regulate the laylng of railroad iron 
and the passage of rallroàd cars through the city." 

Section 50 of the charter is as follows: 

"The gênerai council sh«ll hâve power to improve, préserve and keep in 
good repalr the streets, sidewalks, publie landing and squares of the city; 
to open and widen streets, and to lay ofC new streets and alleys pecessary, al- 
ways paying the party injured therefor; and by unanlmouB vote to close up, 
transfer or: sell: any street, alley or public easement; and shall hâve and exer- 
cise complète and perfect eontrol over ail the streets, squares and other prop- 
erty of the city, whether lying withln or without the limits of the city. They 
shall also.have the power to compel the owner or owners of any ground or pri- 
vate alley to keep the same elean; or, If necessary thereunto, to compel him or 
them to iffiiprove the same, and remove any nuisance from the same." 

In the eontrol of the streets, in contracting with référence to their 
use, in the déclaration of nuisances upon the streets, in the resumption 
of the complète eontrol over the streets after the termination of ease- 
ments in the street enjoyed by any private person or corporation, the 
city is àeting as trustée, not alone for the citizens and résidents of 
the city, but as a trustée for the public at large, and is exercising a 
power delegated to it by the state, and in the exercise of such a power 
is necessarily, therefore, a state agency, That this is true in Tenn- 
essee appears from the case of Williams v. Taxing District, 16 Lea, 
531. That case presented the question whether the taxing district 
of Shelby county was liable in damages to the person whose property 
was injured by a failure to keep the streets in repair. Section 19 of 
the act èï-èating it provided that the taxing district should not be lia- 
ble for damages or injuries to person or property by reason of defects 
in the street under its eontrol. It was côntended that this act was 
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In violation of the constitution (article 1, § 17) of the state of Ten- 
nessee, which provided: 

"That ail courts shall be open; and erery man, for an Injury done him In hls 
lands, goods, person or réputation, shall hâve remedy by due course ol law 
and right and justice administered without sale, déniai or'delay. Sults may 
be brougbt against the state in such manner and In such courts as the législa- 
ture may, by law, direct." 

It was held that, because such suits were really against the state of 
Tennessee, it lay within the power of the législature to grant or deny 
the right to private persons to bring suits for neglect to repair streets 
by a municipal corporation. Judge Cooper, in delivering the opinion, 
said: 

"By the common law the citizen had no remedy against a county for an In- 
jury caused by the neglect of the county to keep the public roads In good re- 
pair. And Buch is the state of the law to thls day, although the county is 
a municipal corporation. Wood v. Tipton Go., 7 Bait. 112; Whlte's Creek 
Turnpike Co. v. Davidson Co., 14 Lea, 73. The reason is that the county, in 
Its municipal capacity, is only an arm or Instrument of the state to carry out 
Ita sovereign prérogative in opening and keeping up public roads. and the légis- 
lature may give it only such powers as it deems best, and limit its Uabllities 
accordingly. • • • The current of authority, while reeognizing the exemp- 
tion of counties from llability for injuries caused by faillng to keep the public 
roads in repair, nevertheless bolds an incorporated town liable for a shnllar 
injury occasioned by neglect of its public streets. The reason of the distinction 
l8 that municipal corporations of thls class, while still arms of the state gov- 
ernœent, are more complète entities, and are enjolned and given the power 
to maintaln the streets in a safe condition." 

The ratio decidendi of the court's conclusion is that the législature 
may give to a corporation such povrer as it chooses, but that in doing 
80 it only vests it with the power of the state as a state agency. 
When, therefore, the taxing district of the county of Shelby made a 
contract with the complainant company by which it secured to that 
Company for 55 years occupancy of Kentucky avenue, it was acting 
as an agent of the state, and as a trustée of the public at large. 
When now the city of Memphis, as the successor of the taxing district, 
cornes to assert the rights secured to it by that contract, it is as- 
serting the rights of the state and of the public at large as a state 
agent. 

Among the prohibitions of the flrst section of the fourteenth amend- 
ment to the constitution of the United States is this: "Nor shall 
any state deprive any person of life, liberty or property without due 
process of law." The flrst question presented is whether action by 
the législative council of the city of Memphis under its gênerai power 
of controlling the streets and of enforcing contracts with référence 
to their occupancy by individuals or corporations, is action by a state 
within the opération of this amendment. There can be littie doubt 
upon this point. In Ex parte Virginia, 100 U. S. 339, Mr. Justice 
Strong, speaking for the suprême court, said : 

"We hâve said the prohibitions of the fourteenth amendment are addressed 
to the States. • • * They hâve référence to actions of the poUtical body 
denominated a state, by whatever instruments or in whatever modes that ac- 
tion may be taken.i A state acts by its législative, its executive, or its Judi- 
cial authoritles. It can act in no other way. The constitutional provision, 
therefore, must mean that no agency of the state, or of the ofQcers or agents 
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by ■ïfrhQin it8"P!0wers are exertecj, shall deny to any person wlthin Its jùrisdlc- 
tion the equal protection of the laws. Whoever, by vjrtue of public position 
under a state government, deprives anotlier of property, Ilfe, or liberty, with- 
out ^uè'procegg of lavv, or deiUes or takes àway the équal protection of the 
laws, Violâtes the coiistitutionàl inhibition; and as he aets In the name and for 
the state, and is clothed wfth the state's poWer, his act is that of the state. 
This miist be so, or the cbûstitntiônal prohibition has no meaning. Then the 
state has clothed one of its agents with power to annul or to évade it." 

The prînciple was applied in Ex parte Virginia tô the judge of a 
county court who had excluded jurors from a jury in a state court ou 
accduiit of race, color, aM previous condition of servitude. It was 
follôWèd alid restated iii ¥€al V. Delaware, 103 U. 8. 370-397, where 
the particular act under investigation was the act of the offlcers 
chargea by the law with the sélection of jùrors; This was held to be 
state attion, and in so far' as the oflacers excliided from the jury men 
on açtepunt of their race it Wd^ held ; to be a violation of the f ourteenth 
amendïneut. The saine principle is laid down in the Civil Rights 
GasGS, lOO'U. S. 3-17, 3 Supi Ct. 18. In Yick Wo v. Hopkins, 118 
U. S. 3ë6, 6 Sup. Ct. 1064, thé ordinance of a municipal corporation 
with référence to regulatirig thé carrying on of public laundries which 
conferred arhitrary power upon the municipal authorities to give or 
withhold consent to the carrying on of such business was held to be 
state action yiolative of the guaranty of protection in the flrst clause 
of the fourtéehth amendm^entl In Missouri Pac. K. Ct). v. Nebraska, 
164 TJ.^. 403, 17 Sup. Ct iSO; it was held that the order of the board 
of transportation acting under a state law, requiring a railroad cor- 
poration td fùrnish lahd'for the érection of a grain elevator to a 
private person, was a'tiaking of private property by the state in viola- 
tion of the f outteenth aimendment. In Smyth v. Ames, 169 U. S. 
466, 18 Sup. et. 418, and iû Reagan V. Trust Co., 154 U. S. 362, 14 
Sûp. Ct. 1047, action by a istate railroiad commission in the régulation 
of rates under a statute auth^rizing régulation generally was held 
to be state action, and Wîthiii the f ourteenth atnendment, if it result- 
ed in depriving a persdh of his property without 4ueprocess of law. 
The principle was approvéd in Scott v. McNeal," 194 U. S. 34, 14 Sup. 
et. 1108, and applied to the action of a state court as an agency of the 
state. It was held that the judgment of the highest court of a state 
by which a purChaser, ai: an'administrator's sale under order pf a 
probate court, of land ôf a living person, who had no notice of its 
proceedings, was held tô hé entitled to the land; as against him, de- 
prived him of his property without due process of law, contrary to 
the fourtéehth amendmeht of the constitution. In Chicago, B. & Q. 
R. Co. V. City of Chicago, 166 U. S. 226, 17 Sup. Gt. 581, the principle 
was reasserted in a case which involved the question whether the su- 
prême court of the state had by its décision deprived a citizen of his 
property withoùt due prbcess of law in a condemnation proceeding. 

It necessarily follows that if, in the case at bar, the resolution of 
the législative council, uhder its authority to control the streets, has 
deprived, or was about tp deprive, the complainant of its property 
without due process of law, complainant was entitled to a judicial 
remedy, under the United States circuit court jurisdictlon act of 1887- 
1888 and the fourteenth amendment, against such action. The aver- 



IRON MOUNTAIN K. CO. V. CITY OF MEMPHIS. 123 

ment of the bill was that the council passed a resolution of forfeiture, 
and of the déclaration of its purpose to take possession of tlie âtreet, 
intending to use the police force in enforcing such déclaration. It 
could only use the police force in its governmental capacity as a 
branch of the state government. We concur with the court below 
in the opinion that the answer does not deny the charge of the bill 
that the intention of the législative council in passing the resolution 
of March 25, 1898, was to carry ont that resolution, and put the city 
in possession by use of its police power. The déniai of the défend- 
ants possibly directed to the spécifie charge of the bill that they in- 
tend to use the police force to enforce the forfeiture declared, and 
oust complainant from the street, is as foUows: "Défendants deny 
that they hâve threatened to forcibly dispossess complainant of any 
of its property or vested rights." As the answer dénies that com- 
plainant had any property or right in the streets, this cannot be re- 
garded as a déniai at ail of the charge. A similar déniai that they 
hâve any intention to disturb the vested rights of the complainant 
is equally détective and insufiScient. The court below held, and, we 
think, rightly, that whether the action of the railroad Company with 
référence to rights was a breach of the condition, and justified a for- 
feiture or not, an attempt by the city, through a resolution by its 
législative council, declaring the forfeiture on that account, and the 
forcible taking possession, would together constitute the taking of 
property ôf the railroad company without due process of law. 

It is argued that the resolution was in exact accord with the stipula- 
tion of the parties, and in the language of the condition itself con- 
tained in the contract by which the railroad company entered upon 
the occupancy of the street. It is contended that it left to the city 
the right to déclare such forfeiture at its option, and upon the déclara- 
tion of such forfeiture to résume possession of the street. The lan- 
guage of the conditions of the contract and of.the forfeiture clause 
are like an ordinary condition subséquent in any lease or deed con- 
veying an estate. Such forfeiture clauses always provide that upon 
the breach of the condition the lessor or the grantor may re-enter 
upon the premises, and hâve the same in his former estate; but it 
would be novel law to hold that under such a clause the lessor or 
grantor might lawfully by force and arms repossess himself of the 
estate, after a breach of the condition, if such repossession were 
resisted by the lessee or grantee. In Eailroad Co. v. Johnson, 119 
U. S. 608, 7 Sup. et. 339, the suprême court laid down the rule which 
has been the common law ever since the statute of 5 Eich. II. c. 7, and 
was probably then only declaratory of the law that a lessor entitled 
to possession may acquire such possession by lawful entry, but that 
entry by force is not lavvful. Beferring to forcible entry and detainer 
statutes, the court, speaking by Mr. Justice Miller, said : 

"The gênerai purjxise of thèse statutes is that, not regardîng the actual con- 
dition of the title to the property, wliere any person is in tlie peaceable and 
quiet possession of it, he shall not be turned out by the strong hand, by force, 
by violence, or by terror. ïhe party so using force and acquiring possession 
may hâve the superior title. or may hâve the better right to the présent pos- 
session, but the poliey of the law in this class of cases is to prevent disturb- 
ances of the public peace, to forbid any person righting himself, in a case of 
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that klnd, by his O'wn hand, and by violence, and to require that the party who 
bas In thi^ fiBaiiner obtained possession sliall restore It to the party from whom 
it bas beenso obtained; and tben, wben the parties are in statu quo, or in 
the same position as they were before the use of violence, the party out of 
possession must resort to légal means to obtaln his possession, as he should 
bave done in the flrst Instance." 

The case just cited arose under the statutes of Arkansas, but the 
gênerai principle was applied without respect to the statute in the 
case of Eailway Co. v. Harris, 7 Sup. Ct. 1286. The language just 
quoted was quoted "with approval in that case, which arose out of an 
attempt by one railroad company to seize a railroad in possession of 
another railroad company on the ground that the flrst railroad com- 
pany had the right of possession. The leading case upon this sub- 
ject is that of Newton v. Harland, 1 Man. & G. 644, and a number 
of American cases upholding the same principle will be found cited in 
Ames, ûa^. Torts, 143, note. In such cases as the présent, where 
résistance would create a riot, and lead to the irréparable injuries so 
freguently resulting therefrom, equity will enjoin the tlireatened use 
of jforce without respect to the question who has the right of posses- 
sion. In Cooke v. Boynton, 135 Pa. St. 102, 19 Atl. 944, the plaintiff 
was thelessee of certain coal mines. The lessor claimed that he had 
forfeited his rights as such, and that the lessor was entitled to enter. 
The lessor tore up by force a tramway laid under the lease, and an in- 
junction was then issued and sustained in enjoining the lessor from 
a continuance of such interférence with the possession of the lessee, 
and this without regard to the merits of the controversy. The same 
rule was laid down in Easton, S, È. & W. E. P. Ry. C6. v. City of 
Easton, 133 Pa. St. 505, 19 Atl. 486, where a municipal corporation at- 
tempted to oust a street-railway company from the use of its streets 
on the ground that it was not complying with the terms of its grant. 
The same doctrine is laid down in Delaware County & P. Electric Ry. 
Co. T. City of Philaddl^hia, 164 Pa. St. 457, 30 Atl. 396, and in Ashe- 
Tille St. Ry. Cp. v. City of Asheville, 109 N. C. 688, 14 S. E. 316, which 
were also cases of the interférence by a municipal corporation with 
the occupation of streets by street-railway companies. See, also, 
Brooklyn Cent. E. Co. v. Brooklyn City R. Co., 32 Barb. 358, 367. It is 
difiScult to reconcile thèse cases with that of Pacific R. Oo. v. Leaven- 
worth, 1 Dill. 393, Fed, Cas. No. 10,649, which can hardly be sup- 
ported. 

It is argued with much vigor and force that to hold that the reso- 
lution of the city declaring a forfeiture and its intention to résume 
possession of the promises is nothing but the déclaration of the ex- 
istence of a breach of the contract between two private persons by 
one of them, and that to hold that it comes within the inhibition of 
the f ourteenth amendment, will be to hold that any tort or improper 
seizure by the officiais of a municipal corporation is the act of the 
state, and a taking of property without due process of law, contrary 
to the fédéral constitution. It is true that a municipal corporation, 
when it exercises state authority as à state agency, may, by its torts 
and breaches of contract, come within the f ourteenth amendment, 
or some other clause of the fédéral constitution, where a private 
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individual would not. It does not follow, howerer, that ail its torts 
and ail its breaches of contracte are within those prohibitions, be- 
cause in the case of some of its contracts it acts only as a private cor- 
poration. With respect to the occupancy of a street, however, which 
it Controls by virtue of its being an agent of the state, and a trustée 
for the public, its action in depriving persons having vested property 
rights in the street will, if without due process of law, be state action, 
within the inhibition of the fourteenth amendment. For our prés- 
ent purpose, it is not important whether this threatened taking pos- 
session of a street under a resolution by force is to be regarded as lég- 
islative or executive action, for either, as we hâve seen, is within the 
inhibition of the clause of the first section of the fourteenth amend- 
ment, which f orbids a state to deprive a person of his property with- 
out due process of law. What has been said necessarily leads to 
the conclusion that the court below was right in sustaining its juris- 
diction on the ground that the action of the city taken and contem- 
plated would constitute a violation of the fourteenth amendment, and 
might be prevented by injunction. In so far as the appeal of the 
city is concerned, therefore, the decree of the court below must be 
afflrmed. 

We corne now, however, to a much more difiQcult question, which 
arises on the appeal of the complainant below, the railroad company. 
The court below held that there was no jurisdiction under the bill, 
except that which arose ont of the threatened taking possession of 
the street, and ousting the railroad company therefrom by force, 
without due process of law. It enjoined the city only from taking 
forcible possession of the street. This injunction might properly 
bave been founded on the relative situations of the parties as they 
were admitted to be. The fact that the railroad company was in 
possession of the street, gained lawfully, and that the city could not 
rightly enforce a forfeiture without judicial proceedings, was a suf- 
flcient ground for granting the injunction which the court below 
granted; and it became immaterial, therefore, in furnishing this 
remedy, whether the railroad company had violated a condition for- 
feiting its estate. If the threatened use of the police to enforce the 
résolution of forfeiture was essential to the fédéral jurisdiction, theu 
it would seem that the order of the court below disposed of the entire 
controversy before it. If,, however, the resolution of the législative 
council was a law of the state regulating interstate commerce, or was 
a law of the state impairing the obligation of contracts, or depriving 
a person of its property without due process of law, then the com- 
plainant could invoke the jurisdiction of the court below to enjoin 
its enforcement, without regard to the method by which it was pro- 
posed to carry it into effect. 

This brings us to the next question in the case. Was the action of 
the city a law attempting to regulate interstate commerce? Plainly 
it was not. A railroad company has a right to make a contract with 
respect to interstate commerce, and to bind itself to certain rates, if 
it chooses to do so. It bound itself hère to impose no rates which 
were unequally discriminating against the city of Memphis. This 
was its duty under the interstate commerce law, if it had any power 
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to ix ràtës upott such. corûmerbe, ânà it toight cootract with aby per- 
son or dtj^te do that wMeb it was its duty to do xinder the làw. The 
action of the city, therefore, i?as merely an attempt to enforce a con- 
tract right, and not to regulate interstate commercé, except in so 
far as thé oommon carrier had lawfully bound itself to the city con- 
tractuaPy with respect to a particular ipart of that commerce. 

We corne, then, to the qnestion: Did this 'resolution violate that 
part of section 10, art. 1, of the constitution of the United States, de- 
clariQg that "no state shall * * * pass any * ^ ^ law im- 
pairing the obligation of contracta"? 

Finst Was the resolution a law of the state within the meaning 
of this clause? It has frequently been decided that, Where a munic- 
ipal council passes an ordinance in pursuance of autho'rity îtested in 
it by the state legislatiïpe,wMch is îlegislative in its character, and 
which is mei^ely the exercise of delegatefdpower to make laws that the 
législature: might hâve made directly, suCh an ordinançe is a law with- 
in thei inhibition of the constitution if it impairs the obligation of a 
contradt. Murray v. Oharlestbn, 96 U. S. 432; U. S. v. New Orléans, 
98 U. S. 381, 392; Meriweiaier v. Garrett, 102 U. S. 472; Waterworks 
Co. V. Hivers, 115 U. S. 674, 6 Sup. Ot. 273; Oity of Walla Walla v. 
Walla Walla Water Go., 172 U. S. 1, 19 Sup. Ct. 77. If such ordi- 
nancp is administrative, râther than législative, then it is not within 
the constitutional inhibition, even though it impairs the obligation 
of a oontract. New. Orléans Waterworks Co. v. Lôuisiana Sugar 
Kefining Co., 125 U. S. 18,; 8 Sup. Gt 741. The resolution in the case 
before us is admitted tohave been passed with ail the forms required, 
and by the vote necessary to enact an ordinance. . It concerned the 
occupancy of the streetsj which, as we hâve; seeri, the législative 
côuncil Controls under delegàted àuthority from the state législature, 
as an agency of the stàte and a trustée for the public at large; It 
purported to flnd and adjudged the ground to exist for declaring a 
forfeiture of a grant of an easement and a franchise in the streets 
which, the législative coùncil as the agent of the state had made, and 
it exercised the option réserved to it in the grant of insisting upon 
such grôunds as a forfeiture unless the grantee within 50 days should 
change its course of conduct. :lt is conceded that the grantee did 
not change its course of conduct, arid that the resolution has become 
operâtivé by its terms, if it'canMve any efûcacy to efEéct a di vestiture 
of title. Where the sovereign makes a grant upon condition subsé- 
quent, the breach of the condition does not of itself devest title and 
rightof possession, but the power is in the sovereign, as grantor, to 
manifest his^will that thé condition shall be enfdrced, and this mani- 
festation df his will is by législative action. In this Case the condi- 
tion expressly requires that the council should ex:ercise an option be- 
fore forfeiture shôuld ensue. In exercising such an option, the coun- 
cil is acting in a législative eapacity. Its déclaration is a law. In 
Schulenberg vj Harriman, 21 Wall. 44, 63, in dealing with the question 
Of enforcing forfeiture of grants of public lands granted upon condi- 
tion, and the divestiture of title, Mr. Justice Field, speaking for the 
court, said: 
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"And It is settled law that no one can take advantage of the nonperform- 
ance of a condition subséquent annexed to an estate in fee but the grantor or 
Iiis heirs, or the succèssors of the grantor If the grant proceed from an artifi- 
eial person; and, if they do not see fit to assert their riglit to enforce a for- 
feiture on tliat ground, the title remains unimpaired in the grantee. The au- 
thorities on tliis point, with hardiy an exception, are ail one way from tlie 
Year Books dowu. And the sanie doctrine obtains where the grant upon con- 
dition proeeeds from the government. No individual can assail the title it bas 
conveyed on the ground tht^t the grantee has falled to perform the conditions 
annexed. In what manner the reserved right of the grantor for breach of the 
condition niust be asserted so as to restore the estate dépends upon the charac- 
ter of the grant. If it be a private grant, that right must be asserted by en- 
try or its équivalent. If the grant be a publie one, it must be asserted by judi- 
cial proeeedings authorized by law, the équivalent of an inquest of office at 
eommon law, tinding the fact of forteiture and adjudging the restoration of 
the estate on that ground; or there must be some législative assertion of own- 
ership of the property for breach of the condition,— sueh as an act direeting 
the possession and appropriation of the property, or that it be offered for sale 
or settlement. At eommon law the sovereign could not make an entry in per- 
son, and therefore an oiiice-found was neceSsai-y to détermine the estate; but, 
as said by this court In a late case, 'the mode of asserting or of resuming the 
forfeited grant is subject to the législative authority of the government. It may 
be after judîeial investigation, or by taking possession directly under the 
authority of the government without thèse prelimiuary proeeedings.' In the 
présent case no action has been taken, either by législation or judicial pro- 
eeedings, to enforce a forfeiture of the estate granted by the acts of 1856 and 
1864. The title . remains, therefore, in the state as completely as it existed on 
the day when the title by location of the route of the railroad acquired précision 
and became attached to the adjoiuing alternate sections." 

In U. S. y. Repentigny, 5 Wall. 211, 2C8, it was said, "The mode of 
asstrting or of assuming tlie forfeited grant is subject to the législa- 
tive authority of the government." See, also, Farnsworth v. Rail- 
road Co., 92 U. S. 49, 6«; Van Wyck v. Knevals, 106 U. S. 300, 368, 1 
Sup. et. 33C; Eailroad Co, v. Mingus, 165 U. S. 413, 17 Sup. Ct. 348. 
An examination of thèse cases makes it entirely clear that a déclara- 
tion of a forfeiture of a public grant for condition broken is législa- 
tive in its character. It is not conclusive, of course, of the facts as- 
serted, and may be judicially resisted (see Eailroad Co. v. Mingus, 165 
D. S. 413, 434, 17 Sup. Ct. 348); but, if the condition in fact has been 
broken, it opérâtes to devest the title and the right of possession. 
The resolution in question was a déclaration enacted in form of law 
by the le;gislative council, a state agency, vested with législative au- 
thority over the streets, by whieh, if valid, the title of the city and 
state and public in the streets granted to the complainant was de- 
vested from it, and revested in the grantors. Clearly, the resolu- 
tion was and is a law of the state within the meaning of the constitu- 
tion. It is contended that it cannot be a law, because it does not 
déclare a présent forfeiture, but only a future one, contingent on con- 
duct of the grantee. We do not think this feature of the resolution 
deprives it of its législative character. The opération of laws is 
frequently postponed to a future day, and made to dépend on a con- 
tingency. When, as is conceded in the présent case, the time of sus- 
pension is passed, and the contingency has happened, they are as 
eflBcacious as if they had contained no conditions. This resolution 
found and adjudged a condition to be broken, and declared that the 



128) 06 PBDEBAL REPORTER. 

council exercised its option td déclare a forfeiture and to résume pos- 
session if the breach contiBUted 50 days. The condnct declàred by the 
council to be a breach, itis conceded, bas continued, and the déclara- 
tion of forfeiture has become operative. 

There are many cases in which the suprême court has declàred a 
city ordinanCe to be a law within the contract clause of th6 constitu- 
tion which hâve much less of législative character than public for- 
feitures of rights in the streets by municipal législatures. Such a 
case is that of City of Walla Walla v. Walla Walla Wa;ter Oo., 172 
U. S. 1, 19 Sup. et. 77. The watèr company flled a Bill to enjoin the 
city of Walla Walla and its oificers from erecting waterworks in pur- 
suanee of an ordinance of the city to that effect. The water company 
had a contract with the city by which the city stipulated that during 
the term ol the contract it should not erect, maintain, or become in- 
terested in any waterworks except the one provided for in the con- 
tract, which it was given power to condemn. Subsequently the city 
passed an ordinance for the érection of new waterworks, and the 
question was whether that was a law impairing the obligation of a 
contract such as to give a fédéral court jurisdiction to enjoin its en- 
forcement. The court, speaking by Mr. Justice Brown, states the 
objection to the jurisdiction as follows : 

"The argument of the défendant in this connection is that the action of the 
city in contracting with the water company, and in passing the ordinance of 
1893, providing for the érection of waterworks, was not in the exercise of its 
sovereignty; that in thèse particulars the city was not aeting as the agent of 
the State, but was merely exercising a power as agent of its cltizens, and rep- 
resenting solely their proprietary interests; that the council in such cases, as 
trustée for the citizens, stands in the relation to them as directors to stoclihold- 
ers in a private corporation, aeting solely as the agent of the citizen, and no 
wise as the agent of the state, and therefpre that neither the state, nor the 
city as its agent, can be charged either With the making or the impairing of 
the original contract; that for thèse reasons the constitution of the United 
States has no application to the case, the fédéral court has no jurisdiction, and 
the bill, upon its admitted facts, présents only a violation by a citizen of the 
state of its contract with aiiother citizen, and the plalntifC is bound to resort to 
the state courts for its remedy. It mày be conceded, as a gênerai proposition, 
that there is a substantial distinction between the acts of a municipality as the 
agent of the state for the préservation of peace and the protection of persons 
and property and its acts as the agent of its citizens for the care and improve- 
ment of the public property and the adaptation of the city for the purposes 
of résidence and business. Questions respectlng this distinction hâve usually 
arlsen in actions against the municipality for the négligence of its officers, in 
which its liability has been held to turn upon the question whether the dnties 
of such officers were performed in the exercise of public functions or merely 
proprietary poWers. It is now sought to carry this distinction a step further, 
and to hold that, if a contract be made by a city in its proprietary capaclty, 
the question ; whether such contract has been substantially affected by tlie 
subséquent action of the city does not présent one of impairment by act of the 
state or its authorized agent, but one of an ordinary breach of contract by à 
private party; and hence the case does npt arise under the constitution and 
laws of the United States, and the court bas no jurisdiétion, unless there be 
the requisite dlverslty of citlzensMp.- How far this distinction can be carried 
to defeat the jurisdiction of the court or the application of the contract clause 
may admit of considérable doubt if the contract be authorlzçd by the charter; 
but it is sufflcieht for the purposes of this casç to say that this court has too 
often decided for the rule to be now questloned that the grant of a ri^ht.to 
supply gas or water to a municipality andits Inhàftitants through pipes and 
mains laid in the streets, upon condition of the performance of its service 
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by the grantee, is the grant of a franchise vested in the state, in considération 
of tlie performance of a public service, and, after performance by the grantee, 
is a eoutract protected by the constitution of the United States against state 
législation to impair it. New Orléans Gaslight Oo. v. Louisiana Light & 
Heat Producing & Manufacturing Oo., 115 V. S. 650, 660, 6 Sup. Ct. 252; 
Water Works Co. v. Elvers, 115 U. S. 674, 6 Sup. Ot. 273; St. Tammany Water- 
worlis Co. V. New Orléans Waterworks, 120 TJ. S. 65, 7 Sup. Ct. 405; Creseent 
City Gaslight Go. v. New Orléans Gaslight Co., 27 La. Ann. 138, 147. It is 
true that in thèse cases the franchise was granted directly by tlie state légis- 
lature, but it is equally clear that such franchises may be bestowed upou cor- 
porations by the municipal authorities, provided the right to do so is given 
by their charters. State législatures may not only exercise their sovereignty 
directly, but may delegate such portions of it to inferior législative bodies as. 
in their judgment, is désirable for local purposes. As was said by the suprême 
court of Ohio in State v. Cincinnati Gaslight & Coke Co., 18 Ohio St. 262, 293: 
'And assuming that such a power [granting franchises to establish gas works] 
may be exercised directly, we are uot dlsposed to doubt that it may also be 
esercised indireetly, through the agency of a municipal corporation, clearly in- 
vested, for police purposes, with the necessary authority.' This case is directly 
in line with those above cited. See, also, Wright v. Nagle, 101 U. S. 791; 
Hamilton Gaslight & Coke Co. v. Hamilton City, 146 U. S. 258, 266, 13 Sup. Ct. 
90; Bacon v. Texas, 163 TJ. S. 207, 216, 16 Sup. Ct. 1023; New Orléans Water- 
works Co. v. City of New Orléans, 164 U. S. 471, 17 Sup. Ct. 161. * * * 
We know of no case in whlch it has been held that an ordinance alleged to 
Impair a prier contract with a gas or water company did not create a case un- 
der the constitution and laws of the United States. Granting that in respect 
to the two classes of cases above mentioned responsibilities of a somewhat dif- 
férent character are imposed upon a municipality in the exécution of its con- 
tracts, our attention has not been ealled to an authority where the application 
of the eonstitutional provision as to the impairment of contracts has been 
made to turn upon the question whether the contract was executed by the city 
in its sovereign or proprietary capaeity, provided the right to make such con- 
tract was conferred by the charter. We do not say that this question might 
not become a serions one; that, with respect to a particular contract, the mu- 
nicipality might not stand in the character of a private coiTporation; but the 
cases wherein the charter of a gas or water company hâve been treated as 
falling within the eonstitutional provision are altogether too numerous to be 
Aow questioned, or even to justify citation." 

Hère the contract, the obligation of which was found to be im- 
paired, concerned only the furnishing of water to the citizens of a 
municipal corporation, — a subject-matter certainly not regarded as 
more within the governmental functions of a city than the supervision 
and control of the streets, and the granting and resuming of public 
rights therein ; and the law which was held to impair the obligation 
of the contract was merely another ordinance providing for the con- 
struction of other waterworks by the city. Such municipal action as 
the building of waterworks has usually been regarded as proprietary, 
rather than governmental, and yet the ordinance directing it was 
held to be a law in violation of the fédéral constitution. 

Second. Does the resolution impair the obligation of the contract 
contained in the grant? If what the complainant has done and is 
doing is a breach of the condition of the grant, then the resolution 
was certainly neither a breach nor an impairment of the contract. 
It was only législative action équivalent to a re-entry upon condition 
broken in its efifect upon the title and right of possession, and was, 
therefore, in exact accord with the terms of the contract and grant. 
If, however, the condition has not been in fact and in law broken, 
then the resolution as law assumes to devest title and the right of 
96 F.— 9 
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po^së^sion, wben not permitted by thé terms 6t the contract, and 
purports to secure a right to the city iaijd hér ofiBcers of resuming 
posseesion which would be violatiTe of its provisions; This is cer- 
tainly an impairment of the obligation of a contract. It is true that 
the question whether the résolution impairs the obligation of a con- 
tract turns on mixed questions pf làw |Lnd fact, — ^First, whether the 
contract provides for a forfeiture uponia breach of the co venant that 
the comiplainant will not charge to Memphis and her citizens un- 
equally discriminating r^tés; and, second, whether complainantj or 
any corporation for whom cpinplàînaht is re^ponsible, is charging 
such ; rates. That the application of the constitutional restriction 
dépendis pajtly on a question of fact is no reason for holding that tho 
case is ûot one in wMçh it ,may 'bé relied on. The existence ojE the 
cont^Hçt,' tJÉie impairment pf which is averred, may often be an issue 
of fact>; The circumstànces which reiiider the opération of the law 
an impairment of the obligation of the contract may often be brought 
to thf!; Mb^lédge pf thî^ éôuït by païipl ^^roof. 

îjor does it avoid the |l^plicatipiï!'of .the coiistitutional restriction 
to say that, if the condition was not fcroken, this resolution was a 
mère breach of the contpactj and not an impairment of its obligation. 
To begîh with, it may be doubted; whether a mère déclaration of for- 
feiturej, w^Hén ,the cohditiOû is not htoken, not folîpwed by forcibly 
takingppssession, is a; breaph, of tUe pontract and gr^-nt. It forms a 
cloud upbn the grantee's title, but does it break any covenant in the 
gi'ant? It is not neçéssary to discuss this question, because it is im- 
m9,teïi,?Ll whether it is a breàçlj bftrliè contract Or not. It impairs 
the obiigatiiôn of a contract if itpurpppts by force of law to authorize 
any oneto do that which would be a breach of the contract. This 
the resolution 'certainly does, assuming the condition not to hâve been 
broken, for by dèclarîng thé reTestitijtèof title andright of possession 
in the city, it authorizes the city officers peaceably to take possession 
of the fiti-eet, and to také Ùp thé tracks, ànd would dotibtiéss authorize 
the briûgiiig of suits by âbbtting owners for a nuisaince pecidiarly 
harmful^o thëm. The lànguage oî Ghiëf Justice Waite in Brown v. 
Colorado - 106' U. S. 95, t8y ï Sup. Ct. 17è, on a point not in judgment, 
might, upPn first readiûg, justify the conclusion that the fact that a 
law is a breach of a contract pfevioùslymade with the state prevents 
it from implaïHHg the obligation of the contract, but such is not the 
proper coûBtïùtttion of the words of the chief justice. The case was 
one cominig: to thé siipreme court from the highest court of the state 
under the t^w«ûty-flfth section of the judiciary act, to review a judg- 
ment in ejectraent in favor of the state of Colorado agaînst one who 
had granted the land to the state, and who defendéd on the ground 
that a condition of the grant was that the capitol was to be built 
thereon, and'it had been broken by a statute placing the capitol else- 
where. Tte àtate cotlrt had found there was no such condition in 
the grant. ! The suprême court held that the validity or invalidity 
of thé statut© and its impairment of the contract wêre not in ques- 
tion, because the state did not aidmit the condition, and did not rely 
on the statùte as a justification for a breach of it. The chief justice 
said, in eflfèct, not generally that a breach of a contract by a state 
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law would not impair its obligation, but only that in the case then 
before the court, where the statute was ilôt relied on by the state as 
authority for its allegfed bréach of its côntract, the statute did not 
impair the obligation of the bontract in such way that the défendant 
could make, in that case, à fédéral questièù on its validity, upon 
which to reach the suprême court. Certainly, the chief justice meant 
tb lay down no gênerai rule that a law which violâtes a côntract does 
not impair its obligation, for cases ih thé suprême court Supporting 
a contrary view are too numerous. In the WaUa Walla Case, cited 
above, it is difflcult to see in what respect the ordinance of the city 
directing the construction df waterworks impaired the obligation of 
the prior exclusive grâiit, except in that it was an express breach of 
the covenant of the city in the grant that the city would not construct 
waterworks of its own, but would buy those of the grantee. In the 
case at bar we hâve a law which, if that which is recited to be a fact 
by its terms is not a ta-ct, purports to give state authority to commit 
acts which would be breaches of a côntract. It purports to restore 
ihe Street to the city, so that private citizens would be authorized 
thereby to treat the same as city property, and city ofScers would be 
authorized to take peaceable possession, peaceably to take up the 
tracks, and to remove other property of the grantee therefrom. It 
seems to us that this is a law impairing the obligation of a côntract 
if founded on a nonexistent breach of a condition. 

It is unnecessary for us to discuss at length the reasons for holding 
that the resolution was a law depriving the complainant of its prop- 
erty without due process of law, if, in fact, the condition had not been 
broken, for they are substantially the same as those just stated for 
concluding that the resolution is a law of the state impairing the obli- 
gation of the côntract. If this resolution violâtes the fédéral consti- 
tution, there can be no doubt that complainant is entitled to équitable 
relief. It is certainly a cloud upon the title of the railroad company 
in its occupai! cy of the street, which it may ask a court of equity to 
remove, and to enjoin any claim under it. We conclude, therefore, 
that the bill stated a good cause of action on the ground that the reso- 
lution of the city of March 25, 1898, impaired the obligation of the 
côntract under which the railroad company occupied Kentucky ave- 
nue, if it be true, as ayerred, in the bill, that no condition of the côn- 
tract had been broken justifying forfeiture. This gave to the court 
below jurisdiction of the whole controversy between the city and the 
railroad company; and, inasmuch as the suit had been brought a 
considérable time before the state suits were brought, it justified and 
required the court below to enjoin the suits in the state court as an 
impairment of its jurisdiction over the controversy with which it had 
been invested by the flling of the bill. That such a remedy is not in 
conflict with section 720, of the Eevised Statutes, forbidding the 
fédéral courts to issue injonctions against proceedings in a state 
court, is abundantly established by authority. French v. Hay, 22 
Wall. 250-253; Dietzsch v. Huidekoper, 103 U. S. 494-498; Fisk v. 
Railroad Co., 10 Blatchf. 518, 9 Fed. Cas. 167; Union Mutual Life Ins. 
Co. V. University of Chicago, 6 Fed. 443; Sharon v. Terry, 36 Fed. 
337; Garner v. Bank, 16 G. C. A. 86, 67 Fed. 833. In this view of the 
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case, the çpu^^ beiow should iave pemitted tlie filing of the supple- 
me»t?iry H||^:ij ;iina should hâve ^ai^ted the injunction to restrain the 
siiîts in, tlié>tate court. We are oi opinion that the flfteenth section 
of the contracta was one of the conditions referred to in section 16, 
ànd, therefçre, tihat the oply issue made is whether secfion 15 bas 
heen Tiblatèd pr'n^t, ttpon thip issue the court below should allow 
ef idepce to be taieh, anà should déclare the rights of the parties ac- 
cordihgly. 

The decree of the court in so far as it refused the further relief 
prayéd for by the complainant in its bill is reversed, with directions 
to take further proceedihgs not inconsistent with this opinion. 



BBNTON V. IkIcINTOSH. 
(Circuit Court, N. D. Illinois, N.B. May 21, 1899.) 

'" ",;■'' No.'i#,i6a ■ ' 

Fbdbhal , Courts— JPROpEptJBE—OBjEOTioïrs to Suffioienct dp 'Service, 

It is the practice of the fédéral courts to dispose of objections to tïie suf- 

flfeîéney of tlie service summarily on a motion to quasb the return, rather 

■ thaM by à jury trial on à plea In abatétnent, regardless of the state practice. 

On Plea to Jurisdiction. 

Emëst Dale Owen, for complainant. 
SWifï, Càîiipbell & Jones, for défendant. 

KOHLSAAT, District Judge. In this matter défendant has flled 
a plea to the jurisdiction, averring facts tending to show that he was 
frauduiently ihduced to come within this jurisdiction for the pur- 
pose of service of process. Complainant moves to strike the plea 
from the files on the ground that in the fédéral courts the défendant 
is not entitled to file a plea under such circumstances, but should pro- 
ceed by motion to quash the return; and the décision should be by the 
court on hëariiig of aMdavits, instead of trial by jury, as necessitated 
by issue on thé plea. The case of Wall v. Eailway Co. (decided by 
the circuit court of appeals of this circuit at the October term, 1898) 
95 Fed. 398, is cited in Support of this contention. That décision 
does hold that' the fédéral court may ignore state practice in such a 
matter, and that a motion to quash the service, and not a plea in 
abatement, has been the usual practice in the fédéral courts to reach 
such a défense. The décision does not hold that it would hâve been 
error to follow the state practice, however, and the question of con- 
venience and dispatch seèms to be the basis of the différent décisions 
cited. On this latter ground I will enter an order that the plea 
already flled stand as a motion to quash the service, that the same 
Diay be supported by adaitîohal âîaSdavits filed within flve days, and 
that coràplainànt hâve flve days thereafter within which to file 
counter àffidatits. 
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COLLINS T. AMERICAN SPIRIT MFG. CO. 

(Circuit Court, N. D. Illinois, S. D. May 18, 1899.) 

L CoBPORiTiONS— Service OB' Pbocbss on — IiiT.iNOis Statutb. 

Under the statutes of Illinois, a sheriff's return of service on a corpora- 
tion défendant by reading and delivering a copy of the summons to Ita 
auditor, witliout showing that the président could not be found In the 
county, is insuffldent 
Il Rejioval of Causes— Pbocebdings after Removai>-Motion to Quash 
Keturn. 

An objection to the sufflciency of the retnm of service on a défendant 
may be made after the cause bas been removed to a fédéral court 

On Motion to Quash Eeturn. 

Brennen & Brennen and Foster & Carlock, for plaintiff. 
Moran, Kraus & Mayer and Stevens, Horton & Abbott, for défend- 
ant. 

KOHLSAAT, District Judge. This is a motion by défendant to 
quash tlie sheriff's return on the summons herein. The cause was 
originally in the state court, and has been removed to this court by 
défendant nnder the statuts. The return shows service on défendant 
by reading the summons to. and leaving a true copy thereof v^ith, one 
Wilkinson, auditor of défendant company. The return does not 
Btate that the président of the company cannot be found in said 
county, and therefore the return is insufflcient. Chicago Planing 
Mill Co. V. Merchants' Nat. Bank, 86 III. 5S7. It is not too late to 
make the objection after removal to this court. Railway v. Brow, 
164 U. S. 271, 17 Sup. Ct. 126, The motion to quash is aflowed , 



ÎTEVADA NICKEL SYNDICATS, Limited, v. NATIONAT< NICKEL CO. et al. 

(Circuit Court, D. Nevada. August 7, 1809.) 

No. 641. 

L Principal and Agent— Agbnct for Two Prikcipalb— Agreement for Difr- 

CHKTIONART POWEKS. 

Where tlie parties to a contraet agrée upon an agent, vho is given dis 
cretionary power In carrying out the contraet on the part of one party, he 
becomes the agent o£ both, and his acts within the scope of bis agency ar« 
binding upon both. 

Z, Corporations— Informal Execction of Mortoagb — EsTorPEL. 

A corporation may be estopped to question the validity of a mortgage 
duly executed by Its officers over Its corporate seal, though unt autliorized 
by any action of its directors, where they individually knew and approved 
of its exécution, but, by reason of the absence of some of their number, a 
meeting could not be held to take formai action thereon. 

3. Bame. 

A contraet between two corporations, duly authorized by thelr boards of 
directors, gave the firat corporation a lien on property of the second for 
advances made, and further provlded that the second should exécute such 
other deeds or documents as might be required or deemed necessai? by 
the légal advisers of the first to perfect the security under the local laws 
where the proj)erty was sitiiated. Such advisers required the g>ing of a 
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mortgage, which was then duly executed by the offlcers of the second cor- 
poration, wlth the knowledge and approval of its dîrectors, who agreed to 
ratify such actioni'tHôugh it waà' Impossible at fbât "tikne for a meeting to 
be held to tftke formai action thereon. In a slmijar manuer a furtlier 
agreement'wâÈ madé f or aii iricrèase in the amoùnt' to be advanced. lu 
reliance upou sun^ action the llrst, corporation açcepted the mortgage and 
. ,,inade the a.Avances. Èèld, it appearing thàt bot;iï pfirties acted In gôod 
faith, tliat the dijçpctors, of the second corporation were boundin equlty 
, to i-fttify ttie action, i^^en, and the corpoiiatiori w^ ëstopped to deny the 
validity of the mortgage. 

4 CçwTç^cT— Partial. EfijfOBCEMPNT—UNcoNscioNABLïi Provisioks. 

"A corporation éntereà intb a contract with a second corporation, which 
owped mines, ^nd,hs^^ seçîured ^ contract for tlie sale of a certain quantity 
of the minéral" thçicefi'om» but -^at^ -without worJi^ to rediice the ore, by 
whicli it agreed to advance the inoney to purchase machinery and erect 
the necessary works, and to produce thç quantity of minerai required to 
fill the order, for which it was to be repàid the sum' advanced, together 
wlth a bbjiitis bf 200;p|r ïjent.;: the-same to be a charge on: the property and 
.produit oiÇ the secondrparty until pftid. ïhe monçy was, to be expeudyd 
entirely linder the direction of ttîè flrst corporation, and thé work to be in 
charge of its agent, who was agreed upon and named in the contract. An 
amçunt of money equal to that Jipjited in the contract was ^advanced, and 
réduction Works weré''built; but they faile* to bperâtc ànieeessfully, and 
: the nndertaklng was ahlandoned^i JîeM that, In the abseniee ofany usury 
lajw , pffieçtlng the coptract, . It ^yaa légal, and tlie lien glven thereunder 
, wpiild be enfoi;ced îiy a cojjrt qj, equlty tq the estent .pf; the ajnount of 
mqçieji- advaricéd in good fbiith, andjéxpended under thé direction of an 
agent séléctedby both' parties, witli Intèrest, without regard to the causo 
of fallure, but that, as the second corporation recelved wbeneflt from tlie 
«oflitr^ct, the principal inducement for which was tbe production of the 
minerai -which it had sold, it vrould be^ unçonse|onable to compel the pay- 
menf of the stipulated bonus wheji sùcli minerai was hot produced. 

Thîs suit was broughtby complainànt to recôver from the défend- 
ant the National Nickel' Company the sum of |85,512.S3, and to fore- 
close a mortgage lien for said amount upon certain mining property 
and premises owned by said défendant, situate in Churchill county, 
Nev. The complainànt is a corporation organized under the laws 
of Great Britain. The défendant the National Nickel Company is a 
corporation organized ajid existing under and.byvirtue of the laws 
of the State of Illinois. . 

The original bill was filed July 20, 1897. Frederick B. Pieree, Milo T. Sipe, 
It. Petermanv and Louis 'Simthwere imade. parties défendant on the ground 
that they had, or Claimed to hâve, some Interest in the property, which, it was 
alleged, was subséquent toi and subject to;:the claim of the complainànt. An 
amended: bill was. filed September 6, 1897, to Which Charles Bell was added as 
a party défendant. The-'Supplemental blU was, by lea^e of the court, filed 
October 25, 1897. Charles E. Brooks was made a party défendant thereto. 
The supplemeptal bill prayed for relief against two judgments obtained by de- 
fault against- complainànt In the state district court for Ormsby county, Nev.,— 
one by the National Nickel Company for $26,080 damag«s for breach of the con- 
tracts A andO; the other in favpr of Gharles E. Brooks, a stockholder in tlie 
National Nickel Company^ to set aside ftmd cancel Bxhiblt B. Both of thèse 
judgments, after the flling «f the suppleitental bill herein, were set aside by 
the state courts, and hence are eliminated from this suit, except in so far a's 
they rnay tjeflid to sustaintiCfin^plainani/s allégations offraud against the de- 
fendant coEppration. : An answer of the National ! Nickel Company to the 
aœend,e«J WU vKiis flled Sept^nSper 29, 1^7, aad to the sneplemental bill on ApriV 
5, 18»8. ;; A^^eparate answer ofLouis Spiith was flled: October 14. 1897, and a 
separate answer of Charles E. Brooks to the supplemental bill was filed April 
5, 1898. 
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The complainaat's rlght to recover herein rests upon tlïe construction which 
is to be given to certain contracta and instruments of writlng executed by the 
respective corporations, and upon the testimony of wituesses as to whether the 
eovenants in said contracts and instruments, to be perfornled by complainant, 
hâve been performed in such a manner as to be binding upon the défendant cor- 
poration. Thèse contracts are hereby designated as Exlîibits A, B, and G. 

Exhibit A reads as follows: I 

"Articles of agreement madethe fifteenth day of October, one thdusand eight 
hundred and ninety-f oUr, betvtfeen the Nevada Nickel Syndicate, Limited, whose 
registered office is sitùate at 40 Great Tower street, in the city of London (here- 
inafter called the 'Syndlcate'), of the first part; the National Nickel Company, 
à compahy fornied under the laws of the state of Illinois (hereinafter called the 
'cOmpany'), of the second part; and John Leighton, of 7 Nottingham place, 
Marylebone road, in the county of London, gentleman, of the third part: 
Whereas, the company are the owners of the nickel mines, particulars of which 
are mentiohéd àhd set forth In the schedule hereto; and vphereas, they are de- 
sirous of erecfihg plant for the purpose of working the said mines; and where- 
as; Mess. Thomas Bolton & Sons, of Oakamoor Mills, near Cheadle, North Staf- 
fordshire, hâve agreed to purchase from the company one hundred and twenty- 
flve tons eontained nickel in matte, at a priée which will amonnt to ten thou- 
sand five hundi'ed pounds, or thereabouts; and whereas, the oompany hâve 
applied to the syndicate to provide such a sum as may be necessary for the 
érection and preliminary working of the machinery necessary to manufacture 
and ship a limited quantity, not exceeding the amount of matte required to 
provide for the order above mentioned, which the syndicate agrée to do upon 
the terms hereinafter mentioned: Now, it is hereby agreed as follows: (1) 
The company will fortliwith Instruct Frederick WilliaUi Martina, of Sheflield, 
or, in the eveht of his declinîng or being unable to act, some other person of 
equal position, to be approved by the syndicate, to procead to Nevada foi' the 
purpose of purchasing and erecting the machinery necessary for the purpose 
above mentioned, and will arrange with the said Frederick William Martine, 
or' such other expeït as aforesaid, to superintend the purchase, érection, and 
preliminary working of sUch machinery as aforesaid. (2) The syndicate will 
from time to tlmé provide the moneys necessary topay for such machinery as 
may be deemed necessary by the said Frederick William Martine for the pur- 
pose aforesaid, and for the traveling expenses of the said Frederick William 
Martino, not exceeding two hundred pounds, and for the salary of the said 
Frederick William Martino, and for the wages of the men required for the érec- 
tion and preliminary working of the said machinery, but so that the aggre- 
gate amount to be provided under this clause, ineluding the costs and expenses 
connected with the negotiations for and completion of the.se présents, and tlie 
formation and reglstration of the syndicate, and ail costs, charges, and expenses 
to which the syndicate may be put in connection with the business, the sub- 
ject of this agreement, and also ineluding the traveling expenses of a représent- 
ative of the company, not exceeding two hundred pounds, and those of a rep- 
résentative of the syndicate, who is to proceed to Nevada as hereinafter men- 
tioned, and which are agreed at the sum of two hundred pounds, shall not 
exceed four thousand pounds. (3) The company hereby agre«, for the consid- 
érations aforesaid, to pay to the syndicate a sum equal to the aggregate amount 
provided by tliem under clause 2 of this agreement, together with a bonus of 
eight hundred pounds, within ten days after bills of lading for a sufiieient 
portion of the said one Imndred and twenty-flve tons of eontained nickel to 
produce the said aggregate amount, and the eight hundred pounds, after pro- 
viding for discount, flrst arrive in England, but so that under no circumstances 
shall payment of the said amount be delayed beyond the first day of August, 
oue thousand eight hundred and ninety-flve. (4) The company further agrée 
to pay the syndicate a furthêr Imuus of seven thousand two hundred pounds 
in niauner following: That is to say, the sum of eight hundred pounds on the 
flrst day of Noyember, one thousand eight hundred and ninety-five, and the 
sum of one thousa,nd six hundred pounds on the flrst day of November in eaeh 
of the four foKowing yea^rs. (5) The syndicate shall be éntitled to send a 
représentative to the said mines, who shall hâve the disbursement of ail mon- 
eys iu connection with the said works, and hâve gênerai superintendence of the 



lâô , 96 yEDBRALi REPORTER. 

worl^s. (6)^or the purpose of seeuring the payment oî the moneys payable 
byijthjBiCftinpany, to the synaicftté as ^i-ovlded In clause 3 Hereof, the company 
hereljy tjcaiisiers to the syiidi6y.te abs'pliitely ail ore at pïesent mined, or which 
may âurlng thé côntinuance of thiè sèbùrity be mined, by the company, and ail 
plârit,' maehinery, and other as^ets of the company ter the tlme belng at the 
said minés; and they agréé ' tortÏÏwith to glve possession to the syndicate of 
such orë so' inined as afore§aJd, a:nd such plant, machinéry, and assets, and, 
further, that such possession shall be given to the représentative of the syndi- 
ûate ibythtf représentative of- the company who is.tpi piçocieed forthwith to 
NeTada, to the. end that the absolute control of the salii minés and ail other 
assets of the said company on the said mines shall be and, remain in the cus- 
tody, ptthesyndieate, by way of security to them f or ,tbie repayment to them 
of the moneys payable undêr clause 3 as , af oresaid. (7) By way of further 
security for the, payment of.the said moneys payable by the company under 
clause 3: as aforesaidj the company. hereby charge witb the payment thereof 
the bontract of the company with the said T. Bolton & Sons for the purchase 
of the said one hundred and twenty-flve tons , contained nickel, and the pro- 
ceeds of sale thereof. And thèse présents shall be a sufficlent authority to the 
said T. Bolton & Sons to pay the proceeds of sale of the gaid contained nickel 
in matteiin cash to the syndicate, and the receipt of the syndicate, or of any 
offleer duly authorized by them» shall be a sufflcient digcharge tp the said T. 
Bolton & Sons for ail moneys payable in respect of the said one hundred and 
tvitenty-flye tons of contained nickel. (8) By way of security for payment of 
tbe sums which will become payable in the year one thousand eight hundred 
and nin^ty-flve, and each of the four subséquent years, by the company, un- 
der clause- 4 of thèse présents, the company hereby charge the flrst products 
of the ml&es during each of such years, respectively, with the payment of the 
amount payable in such year, exeept that as regards the year one thousand 
eight hundred and ninety-ifive the charge shall only operate aftet the said one 
hundred and twenty^flve tons, of contained nickel bas been produced. (9) ïhe 
company hereby guarantles that it bas not and will not issue any debentures 
whieh ean in any way take prlority over the charges hereby created, and it is 
esipressly stlpulated that the syndicate shall not be bound;to make any advan- 
ees other: than the neeessary cost of traveling expehses and current salary of 
Mr. Martine, unless and untll the syndicate shall be satisfied, by an examina- 
tion of the registers neeessary under the law of Nevada, that no such charges 
exist; aod, in the event of any such charges belng discovered, the company 
hereby agrée fotthwith to repay ail moneys then advanced by the syndicate, 
together with ail expenses and costs as hereinbefore mentioned, and together 
with interest thereon at iive per cent, per annum. (10) The above agreement 
has been èntered into by the sjTidicate at the request of the said John Leigh- 
ton, who is largely Interested in the company; and the said John Leighton, in 
considération thereof, hereby guarantles the due payment of the moneys pay- 
able by the company under clause 3 of thèse présents, and, further, that the 
company shall and will make, do, exécuté, and perfect ail such deeds and doc- 
uments, and make and complète ail registrations neeessary to give the syndi- 
cate a vaiid and effectuai charge on the products of the mines, as provided by 
clause eight of thèse présents, and as may be required or deemed neeessary 
by the légal advlsers of the syndicate in Nevada for perfecting this security 
according to the laws there in force. 

■ "In witness whereof, the Nevada Nickel Syndicate, Limited, bave caused 
their common seal to be hereunto afflxed, * • * and thèse présents to be 
eigûed by its président and assistant secretary, the day and year flrst above 
written. John Leighton, Président. 

"[Corporate Seal.] S. F. Field, Assistant Secretary. 

; "John Leighton." 

(This agreement was properiy witnessed, stamped, and duly acknowledged.) 
Exhibit B: 

'"l'his Indenture, made this thirty-flrst dày of December, in the year one 
thousand eight hundred a,nd' nlnety-fotir (l8M), betw^en the National Nickel 
Company, a corporation dùïy organized and exjsting under the laws of thé 
Bta.te oî Illinois, party of thé fii'st part, and the Nevada Nickel Syndicate 
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Limited, Of the oity of London, England, a corporation, party of tlie second 
part, witnesseth, that the party of tlie flrst part, for and in considération of 
tlie sum of ten dollars, gold coin of the United States of America, to it in hand 
paid by the party of the second part, the receipt whereof is hereby acknowl- 
edged, does by thèse présents grant, bargain, sell, remise, release, and forever 
qnitclalm nnto the party of the second part, and to its successors and asgigns, 
the foUowing nickel mines and mining claims situate in the Table Mountain 
mining district, Churchill county, state of Nevada, to wit: First, the claim 
known as the 'London'; second, the claim known as the 'Liverpool'; third; 
the elaim known as the 'Koyal George'; fourth, the claim known as the 'Mtna.'; 
flfth, the mining ground situated at the junction of Oottonwood and BoliVia 
canons, in Churchill county, and located for town-site and mill and furnace 
purposes January 2nd, 1893, containing about twenty-three (23) acres. ïhe 
said mines, mining claims, and mining ground are the same mentioned in cer- 
tain articles of agreement entered into between the parties hereto, and dated 
the fift'eenth day of October. 1894. [Clauses 3 and 4 of the original agreement 
are hère set forth in tull.] Together with ail the dips, spurs, and angles, and 
also ail the metals, ores, rock, and earth in said mines and mining claims, and 
ail the rights, privilèges, and franchises thereto incident, appeudant, and ap- 
purtenant, or therewith usually had and enjoyed, and also, ail and singular, 
the tenements, hereditaments, and appurtenances thereto belonging or in any- 
w^ise appertaining, and the rents, issues, and profits thereof. To hâve and to 
hold, ail and singular, the said premises, together with the appurtenances aud 
privilèges thereto uicident, unto the party of the second part, its successors 
and assigns, as and for additional security to said party of the second part 
for the performance by the party of the flrst part of , ail and singular, the terms 
and conditions by said party of the flrst part to be performed under and by 
virtue of said articles of agreement between the parties hereto, dated October 
15, 1894; and when the purposes and objeets of said agreement hâve been 
f ully carried out, and ail of the obligations of the party of the flrst part there- 
under fuUy performed by it, then the property hereby conveyed shall be re- 
conveyed to the party of the flrst part by the party of the second part. Upon 
the payment to said party of the second part of ail moneys agreed to be paid 
by said clause 3 of said agreement, the said party of the second part shall 
immediately dellver to said party of the first part, its successors or assigns, 
the possession of ail the property hereby and herein conveyed, and after sucli 
delivery, and until the payment of the moneys and bonus provided by said 
clause 4 of said agreement, this conveyance shall be and continue as a mort- 
gage to secure to said party of the second part the payment of said bonus, 
which payment may be made as follows, to wit: The sum of eight hundred 
pounds on or before the first day of November, one thousand eight hundred and 
ninety-five, and the sum of one thousand six hundred pounds on or before the 
first day of November in each of the four following years. 

"In witness whereof, said party of the flrst part bas caused thèse présents 
to be signed by its président, and its corporate seal to be hereunto afflxed by 
its secretary, both thereunto duly authorized, the day and year first herein- 
above written. The National Nickel Ce, 

"A Co. Formed under the Laws of the State of Illinois, 
"By .Tohn Leighton, Prest. 
"[Corporate Seal.] By S. F. Field, Asst. Secy." 

(Duly stamped and acknowledged.) 
Exhibit G: 

"Mémorandum of agreement made the tiventieth day of May, one thousand 
eight hundred and ninety-five, between the within-named Nevada Nickel Syndi- 
eate, Limited, of the first part, the within-named National Nickel Company, of 
the second part, and the within-named John Leighton, of the third part: 
Whereas, further sums beyond the sum oî four thousand pounds within men- 
tioned are required for the purposes within mentioned, and the company has 
applied to the syndicate to advance such sums as may be required, not exceed- 
ing one thousand five hundred pounds, whlch they bave agreed to do in consid- 
ération of the Company and the within-naraed John Leighton entering into thèse 
présents: Now, it is hereby agreed as follows: (1) The within written agrée- 
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ment «hall bie read and construed as If the flum of flve thousandflve hundred 
pounds iwere inserted ln> the second .clause in lieu of four thousarid pounds, and 
as If: tiieiSum of one ttiousand one hundred pounds were inserted in lieu of 
elgbt hundred pounds thi'oughout the said, agreement, and as if the sum of two 
thousand two' hundred pounds were inserted in lieu of one thousand six hun- 
dred pounds throughout the said agreement, and as if the sum of ulne thousand 
nlne hundred pmmds were inserted In lieu of seven thousand two, hundred 
pounds in the fomrth clause of the said agreement. (2) AU seeurities and 
guarantiâs which hâve been sealed and executed in relation to the within 
writteû agreement shall hâve the same force and efCect as if the said agreement 
had orlginally been modifled as provided In, clause one hereof. 

"In wltness whereof, the National Nickel Company has caused its common 
seal to be hereto aiHxed and thèse présents to be sJgned by its président and 
assistant secretary the day and year flrgt above written. 

"John; Leighton, Près. 
.- ■ =; : , ,. ,■ "S. F. Field, Asst. Secy. [Corporate Seal.] 

;~ "John Leighton," 

(Duly Wltnessed.'stamped, and aclmovi'lédged.) 

AttaChed to this agreement was a mémorandum giving a description of the 
property, the same as is set forth in Exhibît B. 

Inordér to fully undèrstand the légal issues presented in this suit, it will 
certainly be proper, if riot absolutely necessary, to give an outline ' history of 
some of the varlous transactions betweea the respective parti«s which led up 
to thè exécution of thesë documents, and-; of the manner in which the subsé- 
quent affairs relating thèreto were coilducted. iThe record is volumlnous, the 
pleâdings verbose, the' testimony prolix,' the arguments of eounsel lengthy and 
exhaustive. To quote from one of the briefs of eounsel, "We are driven to 
the task of Wâding through a labyririth ofmazy rubbish of straw and chalï to 
get doWiS to the ginall quantity of grain for whldh the court wiil seek in un- 
raveling this tangle in Its final judgment." ■• ■ 

!■''' '■' tj ■■■. .: -iHIstory ofi!the--Oase. ■ , ' 

The National Nlcifel'Çom'pany, defèïiiiçnt herein, was" ihcorpoïated Augu'st 
2t,î886. "The bbjeciifôt which it wai-totmëdwas the "uflning, working, and 
renhihg <jf pïëkel and ôthflr miieral orfeà' attd tùetàls, and tlië. pUrchase and sale 
ot nickel' and' other métafs and ruinerai ores, iii the statè ot Nevada and elsè- 
where,", ^th à capital sto6k of '$5,0Od;(3O(},' consisting df 500,000 shares, of the 
par yàltid of $10 eàch;" haling il)s priûélpar ofifece Wcated in Ohicago, 111. The 
record ohly shoWS tWo''meetin'gs of the boài'd of directoirs, Which are hère 
•given: ''(j:)''''Meetiûg'of''£lïe board ot directOrs of the National Nickel Com- 
pany, hëld 6ri Januàry 1,' iSÊtti at Is^o.'S Pbpesead alley,' Oorhhill, LondOn, 
England. Présent: John I^éighton, S. F. Fleid, W. E. <36odbody, D. J. Noyés. 
* * *, 'TliB certifled Copy of the ptociêtedihgà of the stôcljholdèts at their 
annual 'ffleètihjg hejd at Chicago, IHInOië, Decembër 7, 1893, wàs theii submit- 
tëd td the 'meeting. Onmôlion dùly sëçondëd, the boftrd prok;eeded to elect 
offlcera pf the, Company for the ensùîng yëar, with thèfollowing resùlt: John 
Lei^tbni 'président; John; W.Lanehart, secïe'tary; Charles E. Brooks, assist- 
ant secretary,— by unanlmdiis vote." An amendaient to the by-laws was then 
adopted, rdative to the 'èiection of an assistant secretary. (2) "'Meeting of 
the board of directors of the National Nickel Company held on the 13th day of 
October, 1894, 3 p. m., at No. 7 Nottingham place, Marylebone road, London, 
pursuant to the call of the président. Présent: John Leighton, Wm. R. Good- 
;boi^, Daniel J, Noyes,,ahd!Sylvester H. Fteld, The meetihg was called to or- 
der by the président. • ACter reading ;and approval iOf the ! minutes of the 
meeting, a refeoiution authorizdng the i exécution pf the contract submitted with 
the Nevada Nickfel Syndicate, providing for i the érection of plant at the com- 
pany's mines in: Nevada, Was; unanimously: adopted. Ail voting. On motion 
duly seqonded, a Résolution granting toW. E. Goodbody.aû allowance of flve 
per cent of thë net proiitshof the Company on the working, after tliis date, of 
Its mines, was, after fuU; discussion and considération, unanimously adopted. 
AU voting." And at this meeting WUllam J. Potter, wha. had been elected a 
director at a meeting, of: the stocldiolders, declined ta accept the position, and 
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Frank Pooton -was chosen to fill the vacancy in the board of directors. The 
meeting adjourned, subject to the call of the président. 

Notwithstanding the large number of stocliholders (over 250), this corpora- 
tion, wlth its paid-up capital, was short of funds reqnired to carry ont Its 
object of working its mines. Among the stockholders who figure prominently 
in the testimony in this case are John Leighton, its président, having 135,150 
shares o^ its capital stock; Charles Bell, the original locator and owuer of the 
nickel, cjaims in the state of Nevada, 25,000 shares;, William R. Goodbody, 
25,000 shares; D. J. Noyés, with 5 or 6 shares,— just enough to authorize bis 
élection as a director. CJoodbody and Noyés are the most important witnesses 
in thi^ : case,— Goodbody for the complainant, and Noyés for the défendant. 
ïhey were the principal promotei-s of the mining venture, enterprise, or scheïne, 
for th^ carrying out of which the corporations herein were respëctlvely organ- 
ized. • In 1889 a contract was entered Into by John Leighton with William K. 
Goodbody and D. J. Noyés in relation to the sale of Leighton' s shares of stock 
in the company, and also of certaia other shares placed under his control for 
that purpose. By the terms of this contract the shai'es were to be sold at 
the par value of $10 each, and Goodbody and Noyés were to receive for their 
services a. commission of 50 per cent, of the moneys received from such sale. 
Under this contract Goodbody and Noyés in 18S& disposed of $18,000 worth of 
stock. Thèse sales were principally made by Goodbody to his brothers, and 
other relatives and friends, in England and Ireland. In 1891 Leighton visited 
England, and endeavored to enter into negotiations for the floating of the 
stock of the company through Abel Eey & Co. Pending thèse negotiations a 
further contract was made between Leighton and Goodbody and Noyés where- 
by they agreed for a commission of 20 per cent, on the amount of shares that 
might be taken by Rey and his friends, but this scheme fell through. The at- 
tention of , the promoters was then directed to other channels. Peuding the 
negotiations with Rey they learned that F. W; Martino, whose name figures 
prominently in the subséquent proceedlngs, had the confidence of Key & Co., 
Thomas Bolton & Sons, and others of prominence and influence. They con- 
sulted together as to the formation of a new scheme to raise £10,000, which 
they cohsldered would be sufflcient to erect a plant for the réduction of the 
nickel ore. In. discussing the plan to be adopted, Goodbody suggested that if 
they could control the services of Mr. F. W. Martino as an engineer to put 
up a plant, and could also procure an order trom Thomas Bolton & Sons for 
enough nickel to supply a suflicient amount to repay the money which the 
plant would cost, he could secure the formation of a syndicate with subscrip- 
tions among his friends to that extent, provided a contract between the Na- 
tional Nickel Company and such a syndicate could be procured, by which the 
.syndicate would advance the money, and receive through the sale of this con- 
tained nickel in matte the repayment of the principal advahoed, and the bonus 
on such principal of 200 per cent., which, should be payable out of the product 
of the mines. They had no authority in this matter, and no interest therein, 
except the beneflts that might accrue to them by the érection of the plant, 
and obtaining such products from the mines as would enable them to make a 
sale of the shares of stock, and realize their commissions under their contract 
with Leighton. Among other preliminaries. Noyés obtained £100 from Leigh- 
ton, and went to Sbeflield, and secured a month's option on Mr. Martino's serv- 
ices as an engineer, and expert in the refinlng of nickel, at a salary of £1,000 
a year. If the option was aecepted within the month, the £100 was to go on 
the year's salary, and, if not aecepted, the money was to be forfeited. Mr. 
Noyés then visited Mr. Bolton, and obtained from him an agreement to pur- 
chase a limited quantity of contained nickel in matte; the object belng to pro- 
vide the nedessary means for the repayment of the money to the syndicate. 
Armed with thèse and other assurances, Goodbody went to his wealthy relatives 
and friends. The syndicate complainant herein was organized October 15, 
1894, for the purpose of furnishing the necessary capital to erect a plant to 
reduce the ore, and ship the product thereof to Thomas Bolton & Sons. The 
directors of this corporation were Alfred Goodbody, Thomas A. Goodbody, 
Samuel Watson, W, C. Goodbody, and Tieodore Godlee. Mr. Goodbody, as the 
représentative of the syndicate, Mr. Noyés, as the représentative of the Na- 
tioî^al Nickel Company, or of John Leighton, its président, clothed with author- 
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Ity to tum over the property to the syndicate, aad Mr. Martine, with the au- 
tbô-rlty expressed in the contract A, startéd for America the latter part of 
October, 1894. Mr. Walter G. Goodbody, brother of W. R. Goodbody, aecom- 
panied them. .On:the way to America there was much discussion between 
ttese parties as to their relative duties, positions, status, powers, and author- 
Ity. Goodbody testifles that Noyés came as the représentative of the Na- 
tioïtal Nickel Company, that Martin» came as the agent or représentative of 
the National Ntekel Company, and that he (Goodbody) was to pay out sueh 
moneys as would be remitted to Mm by the syndicate, and' that he came as 
the représentative of the syndicate. Accordirig to the tëstimony of Noyés, 
Goodbody claimed to hâve f ull control of ttll matters to be performed under 
the contractj that he was the superintendant, and had control over Martino, 
and that the National Nickel Company had nothing whatever to do wlth Mar- 
tino, and that his (Noyés') duty was llmited to the provisions of the contract, 
and was slinply to tum over the property,' as the agent of the National Nickel 
Company, to the syndicate, and that hls powers would then cease in connection 
wlth the whole affair. 

The parties arrived in Amerlcaj ànd visited Chicago, where Martino and 
Goodbody examined and priced machinery that mlglit be needed. At Denver 
and Sait Lake they exq.mined some smeltlng works and machinery for the pur- 
pose of acQulrlng information with référence to the cost of machinery, and as- 
certaining the most available methods of erectlng the plant. The parties ar- 
rived at Lovelock, Nev., a railroad Station near the mines. Charles Bell, tben 
superintendent of the National Company, had been telegraphed for, and met 
them at the station. Mr. Godlee, the sollcitor of the syndicate, had prevlously 
requested the recorder of Churchill county to give a certiflcate as to whether 
or not there were any debentures on the property of the National Nickel Com- 
pany. An abstract of tltle and the certiflcate were dellvered to Goodbody at 
Lovelock. At thls point Noyea testifles that Martino was anxlous to go to 
San Francisco at once; that Goodbody posltively refused so to do, assertlng 
that he had sole authorlty and direction as to what was to be dône, and that 
he had determlned that aa inspection should be flrst made of the mines; they 
ail visited the mines; remained there about two days. Noyés testifled that on 
tlils vlslt he offered to deliver the property to Goodbody, as the superintend- 
ent of. the syndicate, but that Goodbody decllued to accept the possession untll 
he had the opportunlty of eonsultlng an attorney, and obtalning an opinion 
as to whether the certiflcate of the recorder was in proper form, so as to 
glve adéquate assurance that there were no mortgage debentures on the proi)- 
erty. The parties proceeded on their Journéy to San Francisco, and upon thelr 
arrivai there Goodbody recelved the original contract, A. Thls was read over 
and examined by Goodbody, Noyés, and Martino. Noyés testifled that he sat 
down wlth Goodbody, and went over the contract partlcularly to show him 
that the only condition, in limltlng the performance of the contract by him as 
the représentative of the syndicate, was the question of whether there were 
any mortgage debentures. upon the property. Noyés contended that the cer- 
tiflcate of the recorder of Churchill county showed that there were no mort- 
gages on the property, but suggested to Goodbody that It would be a good Idea 
to return that certiflcate to the recorder, and hâve him certîfy that there were 
no; judgments, attachments, or liens of any kind of record against the property, 
and that this was doue. Divers conversations were had; Noyés constantly 
urging Goodbody to accept the property, and to do something In regard to it. 
In , the meantime Goodbody, who testifled that he acted as the représentative 
of the syndicate and under their instructions, called upon Mr. Deal, an at- 
torney at law, and employed him for the purpose of obtalning légal advice 
whether the syndicate had good securlty for the monèy that was about to be 
adyanced, and that he was advised by Mr. Deal that the agreement A, as 
drawn in London, was not good securlty, under the laws of the, state of Ne- 
vada, for the moneys proposed to be advancedi Further meetings were had be- 
tween the parties* The attorney visited the county seat of Churchill, made an 
examlnation of the title, and found that no location of the .iBtna had ever been 
recprded. The syndicate's représentative was Informed that it could not be 
compelled to ; advanoe the money called for bjf the contract. Consultations 
were had, Bell relocated the 2Etna, and cpnyeyed it to the National Company. 
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Then came the suggestion that Bell, having been superlnteadent of the Na- 
tional Nickel Company, might hâve a claim or lien against the property. Thls 
was disposed of by getting Bell to consent to the postponement of any lien 
which he had or might hâve to that of thé syndicale under their contract. 
An agreement to this effect was thereafter properly and satisfaetorily executed. 
Goodbody next informed Noyés that the syndicale would insist upon having 
a deed of the entire property, to be executed In their favor by the National 
Company, and assured hlm that, if this should be done, they could then go on 
with the exécution of the contract. Meetings were held, matters discussed, 
and Noyés replied that Goodbody was asking for something that was abso- 
lutely impossible to be done, that there was no such provision in the contract. 
and that it was impossible for the National Company to exécute either a deed 
or a mortgage, because no quorum of a board of directors could be obtained to 
act with référence to it. The upshot of this controversy was that through 
the aid of a Mr. Abbott, who had some interest in the, success of the enter- 
prise, as a friend of Leighton, it was finally agreed by Abbott, Bell, and Noyés, 
on condition that the syndicate, by its représentatives, should at once proceed 
vigorously to perform its contract, that they would use their best endeavors 
to secure'the ratification of Exhibit B, which had been changed in form from 
an absolute deed, so as to make it in légal effect a mortgage, provided Leigh- 
ton executed it. On December 11, 1894, the discussions between the parties 
culminated in the exécution and dellvery of Bell's agreement to waive his prior- 
ity of lien in favor of the syndicate, and a deed of the .a3tna claim, by Bell to 
the syndicate, an agreement by the syndicate to employ Bell, and an instru- 
ment, executed by Noyés, transferring the possession of the property to Grood- 
body as the représentative of the syndicate. 

Leighton testified that he recelved letters from Noyés, Abbott, and Bell in 
the latter part of December, ISSM, but was unable, after careful search among 
his papers, to find any of them. He stated the substance of the letters, sub- 
stàntially in accord with the testimony of Mr. Noyés, as foUows: "AU those 
letters stated that a demand had been made by W. R. Goodbody for addi- 
tional security, in the form of a mortgage deed, which could not be given by 
the National Nickel Company, because of the absence from London of two of 
the directors, not leaving a sufficient number to constitute a légal meeting of 
its directors for action. The substance of thèse letters, aslde from the above 
statement, was to the effect that after consuming a considérable time in urging 
the représentative of the syndicate and its superintendent of works, W. R. 
Goodbody, to proceed with, the work in accordance with the contract, Exhibit 
A, and the stipulation on thé part of the syndicate therein contalned, an ar- 
rangement had been effected with him by them that work would go on, and 
the contract would be promptly and vigorously carried out, provided I would 
exécute a mortgage deed such as had been prepared and forwarded to Théodore 
Godlee,— this deed to be given and accepted subject to the further action, ap- 
proval, and ratification of the board of directors of the National Nickel Com- 
pany, when a légal quorum of the board could be convened,— and that thèse 
three persons, viz. Messrs. Abbott, Noyés, and Bell, had personally agreed with 
the représentative of the syndicate, W. B. Goodbody, that on condition the 
contract, Exhibit A, was so faithfuUy carried out by the syndicate, that they 
would exert ail their influence and endeavor with the company and myself 
to secure such ratification, and validate such deed, if given by me." Then, with 
référence to what occurred between himself and Godlee, he testified as fol- 
lows: "I recelved the deed [Exhibit B] from Théodore Godlee at his office, 
26 Cannon street, London, E. 0. When I ealled for it I stated to Mr. Godlee 
that I should exécute and deliver the deed under the arrangement made with 
W. E. Goodbody at San Francisco, of which I had been advised by letters, the 
substance of which I then stated to him, inasmuch as it seemed to be the only 
way to secure progress, although I had no authority whatever, and could obtain 
none, for doing so. Mr. Godlee replied that he knew nothing about the matter 
tlll receipt of the deed a day of two previously, and that he and the syndicate 
relied entlrely on their représentative (W. R. Goodbody) in San Francisco, and 
he (Godlee) would not take any responsibility; I must do as I thought fit in 
regard to it. I then executed the deed, and delivered it to him, with the dis- 
tinct statement that it« yalldlty and effect was to be subject to the actual ap- 
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pr(Jt^'ài^d;cotfimlatiQn of tlïè board'ôf dirê'ctbrS Of aie National Sickel Com- 
pàrik aûd îtS action, bùt'tîiat'î thoùglit ttie'boarid would râtlfy and confirm 
it Ir tliècoiatract [ËxliibH; Aï.wàs prtfttltifljr , 'aûd vigorously executed by the 

synduça^." ', ■■' ■ . ■;!,''■'■';'■''';■■■''■.','■"'.■" ■ "■■■'■■,' 

Goodbô^y, Noyés, aAd itjartjlio relhalned iti;$aa Francisco àbout three weebs 
aftçr tlje; prèliipinaries w6re settléd; / Ooo'^^^^ Noyés that he and 

Mflrtiûo %,eïè daily at W6tkl deVdtiilg tfiélr tiine assiduoTisly to the perform- 
ance of^thélrçluties, and Ba?a made corisfdfeable progrèss in tlié arïangements 
for freJgiit, plircliâsing inatS-ials fpr cairying oto the work, arid varions other 
matters cdiinected with it. I^oyes left Sali Francisco E^rid ;wéht to New York 
about tlie Ist of January, i^.::.tïppdbod^ -tèstlfled that diiring Jaûuary, 1895, 
Martino ^ecùred the servicér,i)f H- P.' Gîre^b'ry iS^ ÔO. to pirfchase the necessary 
machiiièi'y,, and employed;^Iléfiry Gray, of that fltm, aS an assistant englneer, 
to eyèiÇ'^ a plant, ànd tiiat'Màttind also eni^loyed Charles Bell as , assistant su- 
periûtejidi^nt ait a salàry 6Î SI50 pér' t^nth;' that Martino als'o purchased from 
Johii' 'IÇayliïi^, & Co., purrey6r^ pf chenllckjà li) San Francisco, an invoice of 
cherhiçâTfs, âijiduiltijig tb ,Jî5'oi'48, ,^o'lfe,'tised i^-'à laboratory th^t he afterwards 
estattisflfe'd àt the ûjine- 'ïhéte'a pages of tèstîmony detaiiing 

thé ptirtha'$es that werè ms^de by Martino aiid''Gqodbddy, of itemized bills, re- 
celtits therefPir, a.114 cheçks' that Vei'e drawn In paynlènt théredf, and of like 
biU^ ïeteipts, and checfce fpr labor at the mln^. ,; 

Tljè érection pf the plani: Va,s Corainénfcèa','nnd'er Martino's supervision in 
ApriliX895,,aadp6mpIetedltiJùne, 1^05, The niant cohsisted of a reyerberatory 
furriàce, màde ôf flre bnCkà à»ià iroii/ a.tubtd&r.bQUer pf thé Value of $300 or 
theréabouts, a 23 horsé p6\^'et'éngîiiè of Itfe'VaWé, pullfeys |anil shafting, etc. 
In the érection of^the furnace about 20,000 &î(:}ks weré'ilsédr They paid $42 
per 1,000 ;ïpr thê Mcks,.' Tiiey; ;were lidught'lii San Francisco. A corùpetent 
brick btnïiei' M Nevalîà ofitetetf tb burn anS^deliver thé bricks at the mines for 
113 pçi',Ï.WO. ïhe building -orshçd bver ïhe Works wâs éô by 30 feet. îhe 
roof WaS, made ofcorrugatéftlroii, supi)prt'éa by six cast-lro'n posts, three Pia 
each sidé, rrieasUirlng alJQUt 13- Inçhes ifi dlattieter, and wejghing about 1,S00 
pounds. ^x4' irooden posts, bbtàiùablé at'tïiè mine, is'buld hav.ébeen amply 
sufflôlènt tb shsta.in the robf."''Np attetbpt'wàs ever made to smélt any ore in 
thls reverberatbry furnace. ,i^. îéEârïîîio iûfbriiied Goodbody that he eould smelt 
the niCkéî'pre, but that it coùld' not bé^'ÂBiie with a çroflt At this point 
Gpodbpdly' said that he cétild not see' a^y çitiject in going oti with the work, if 
that were sb. They tolili left the mltieS,' aiid Wènt to San j''ranciscp. Martino 
did lipt ïeturn. He left in' appareni; dig^i;ist^, :and, to'qùote ,bi.s, vbrds, "went 
home à sa'dâer arifl wisèr m^n,'* . In a report made byGoodbbdy to the syndi- 
cate, ekplainifig yPhy no snïéït Vas madeî andwhy hé assuined management 
wlthbùt /^ùthority, hé, a'rhpng many pthÇir , lihings, sald: "Although I under- 
stood ïromMr;, Martino that thé plahé^wks cojnplete, and ready to commence 
smelting, stili' â&y after dây passed by"'Mthpi,^, anything t)eing done; Mr. Mar- 
tino spendiilg tiie greater part'of his timé lïi the laboratory. I aslied him at 
last when he intendéd to cbmmenee snièltirig. ' He: replied that he was maklng 
some véry important tests, aùd that wheli' they were finished he wouid hâve 
a consultation w-lthine. The follbwlng éVeîii^ïfe he * * * told me that he 
bad completed his tests; that he was sorry 'fb say that thé resuit proved the 
çhole business to be a swindlé; that, althobgh there was plenty of nickel in 
ttie mine, it was of an entirêly difflérent (iharaeter from the samples that had 
been suppliéd to hlm at Shéffleld; that, had the bulk been bf the samé character 
as the samplé, it 'would haye almost fluxed' itself, but that as it was It would 
take about thrée tons of adà^d.material to reduce one ton pf thls ore, and that 
he did not know how thls tbaterial could be obtal^ed^ but that, if it could be 
obtained, the «ost bf buying it and' delivering it atthe roiiie, tàken in conjunc- 
tion v^ith the large amountof fiiel cpnsunléd' in flflxiiig thé ore, together with 
the cost of labbH' fréight, etc., Ti^fould resuit th thd mattè costing more to make 
thanlt was T^^oifth. He theit préceeded, in' very yigoj-ous langUage, to denounce 
the National I^ickél CompanJ^ and M:r. Ijell, and woùhd Uii W saying that if I 
thought "svellof^t,' after what he had told me, he wouid gb' pli .with the smelt- 
ing. I sàid In feply, in the face of the stàteiuenj: hé 'had jflst made, I could 
not see how it could bé to the Inteirest . bl! elthel' the syndicate or National 
NÎÀel Company' to do so." After statihg that Martino made certain sugges- 



NEVADA NICKEi;, SYNDICATE V. NATIONAL NICKEL CO. 143 

tions as to how a plan could be arrangea for raising more money, and that he 
(Goodbody) questioned whether the syndicale would be a party to such a plan, 
and that Martine said: "Why net? ïhat it would only be swindling swind- 
1ers, and, so far as he was concerned, nothing would give him greater pleasure," 
— he proceeded to glve an account of his subséquent management. Among 
other things, he said: "On arrlving at San Francisco, I saw Mr. T. E. Jewell, 

• * ♦, and laid ail the faets of the case before him. He told me that he 
had known of the National Nickel Oompany's mines for several years, and 
would be glad to assist me in any way in hls power. He said further that, 
from the many conversations he had had with Mr. Martino from time to time, 
he had made up his mind that, whether his claim to be a great scientist and 
chemist was true or not, he had long sinee decided that he knew nothing 
about the smelting of ores,— at any rate, in America. Mr. Jewell advised me 
to engage a compétent smelter, and erect a small water-jacket furnace, for the 
purpose of demonstrating whether the ore could be profitably smelted or not. I 
thought the matter carefully over. There appeared to be two courses open to me, 
— one, to abandon the enterprlse altogether, and return home, in which event 
it seemed to me the money of the syndicate would probably be lost; the other, 
to take the responsibility on myself of risking the loss of the balance of the 
syndicate's capital by following Mr. Jewell's advice. I decided to take the lat- 
ter course. The first step I took was to telegraph to Dr. Banks to send me 
down some f air samples of ore. On receipt, I had them assayed, and found that 
they contained, eontrary to Mr. Martino's statement, a large percentage of 
arsenic." He also states in the report that Mr. Noyés "told me that he hlghly 
approved of the action I was taking, and that I could rely on his backing me 
up in every way in his power. At the same time he undertook not to interfère 
in any way." Further on in the report he says: "It was unfortunate that I 
was ûot advised by the syndicate of the supplemental contract entered into 
by them, undertaking to advance the National Nickel Company an additional 
fifteen hundred pounds. The flrst I knew of it was being shown a copy by 
Mr. Noyés. Had I known from the time I took over the administration that 
ï coùl^ rely positively upon reçeiving this amount, even though it was remitted 
In installments, I should hâve made very différent arrangements, which would 
hâve resulted in the smelting being permanentiy established. * • * i 
should like to say in conclusion that, from the persohal knowledge I. hâve 
gaîned of the mines and their surroundii^gs, I believe that with an additional 
capital of about two thoiisand pounds, and with a confirmatory order from 
Messrs. Boltoh & Sons, a very large and profitable business conld be done.". 

Mr. Martino, in a letter found in the testimony in this case, charged Good- 
body with being ungràtefill, and, among other things, said "that he had never 
consented to be made either a, fool or a rogue of, nor a, cat's-paw to pull 
chestnuts out of the flre for others"; that he went ont to establish an Industry 
by which those who sent him should not lose their money; that, When he 
came to examine the ore on the dumps, he "found about thlrty-eight pér cent, 
of eommon stones, containiûg not a trace of nickel"; that the remainder was 
an ore of an entirely différent character from what they had been led to be- 
lieve; that he report ed the facts to Mr. Goodbody, and dispussed the subject 
In ail its bearings, "wlien I, as an expertj not only as a smelter, biit as a 
buyer of matte, and as a refluer of matte, of over thirty yeàrs' expérience, 
pointed. out to him that the discovery altered the whole aspect of affairs; 
that now, Instead of having an excess pfthe so-ealled agita tpr [the arsenic], 
we hâve nothing like the sufflcient quantity; that the ore itseif, instead of be- 
ing an èasy-smelting one, is, by vlrtue of its constituents, a refracipry one; 

* * * that we could smelt them, but that we could not smelt them àt a 
profit; that in fact his people were-Ilkely to lose môttey by every sale of such 
matte. * * * l threshed out the wholp subject, as ap expert, and proved 
my' arguments step by step, and he fuUy concurred. * ♦ * I said: 'We 
hâve now to décide whether ;wë"are to go on, wMch meàns, are we to use, the 
one thousand pounds which Sfbtir pebple reniitted, and then ask for more, and 
continue this little game until they flnd out for themselves that we are loSlng 
their money, knpwing.all the time we are playing a dishonest game, or had 
we not better stop short, right hère, go home, and make a clean breast of 
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eVeryfliing?"' The actual tlme that Martino and Goodbody expended àt the 
mines waa abont 30 days. ■ 

: Af ter Mr. Martino left fop England, Gtoodbody employed Dorwin as a 
SaJBlter, at a salary of $250 ïier month, and T. B. Jewell as assistant' smel ter, 
ata-saiary of $150 per month. When â flre was started in the rteverberatory fur- 
naoe for thé purpose of burning ont the bridges, the fumaee ctacked in sev- 
ecal places insuch a manner as to rendef It entirely useïéss, and It was torn 
downsi Then a small water-jacket, IG-Indh fumace, which would reduce about 
3 tons of nickel ore & day, Was erected, and 12 or 14 tons of oré, averaging 
abdùt 16 pèr cent, nickel* wére run throùgh the furnace, when it exploded. 
In the language of one of the witnesses, ''the furnace took a rise and went eût 
of the . building," Injuring several of the Workmen. About 8 tons of con- 
tained nickel in matte weré obtained from this working of the oi-e, and this 
was the actual resuit In' value of the "entlre output of ail the expenditures 
made at the mine by the Nevada Nickel Syndicate, Limited." The llfe of the 
enterprise as a going coa<îem expired with the coUapse of the furnace. 

W. È. F. Déal, for complainant. 
G. W. Baker, for défendants. 

HAWLEY, District Judge (aftër stating the facts as abote). The 
foregoiflg statement of facts was prepared for the purpose of shedding 
a calciijpi light, by the rays of wMch the gênerai nature and character 
of this: suit might be more clearly seen and better understood. The 
statement will at least serve as an X-ray to erfâble the court the bet- 
ter todiàgnpse the conditions, troubles, and difEiculties under which 
the respective parties acted. Under the free and unlimited strictures 
of counsel in their oral arguments, the respective parties and their 
witnesses hâve been presented to the court as "perjurers," "swjnd- 
1ers," "'tllieves," "Shylocks," "robbers/' "idiots," and "fools," who 
hâve beén guilty of alï the frauds in the catalogue of superlative 
rascalities. To such an estent did thèse charges and counter charges 
go, thàt the court was almost coûVinced that the case ought to be dis- 
missed as one unworthy of considération in a court of justice. A 
plàin, unvarnished statement of the facts was ail that was needed to 
enable the court to arrive at the truth. Much of the testimony 
seems to hâve been given for the expçess and only purpose of show- 
ing that ïjie wîtness under examinatiop was free from fault, and that 
ail the blâme and censure should be plaeed on some other person. 
The suit, disrobed of ail the opprobîous epithets which hâve been so 
f reely interspersed, while in many respects peculiar,— exhibiting much 
incompetency and lack oî practical knowledge ùpon the part of the 
men who had control of the business affairs, and involving a great 
outlay of money wholly unnecessary, — is but ohe of many where a 
mining enterprise ha:s been inaugnrated under bright hopes and over- 
abundâiice of confidence, whereby the promoters, by floating the 
sdjeDje a'broad, and selling the shares of stock at their par value (on 
paper), expected to reailize an immeMei fortune. Such wild and vis- 
ionary schemes are generiaîly detrimiè^tal to the conununity where 
the mines are situated, and often pestl,lt,!iiijuriously to ail parties con- 
cerned, No one connected with this eiiitepiprise seems to hâve thought, 
or^ven dreamed, of such a thingas failure. No précautions were 
evér taken by either patty or aûy per son to guard agàinst such a 
resùlt. A moment's considération ôf the difûculties that might be 
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met would hâve suggested many steps that should hâve been taken, 
and many clauses in the contracta that ought to hâve been added, 
in order to afford protection to the parties against extravagance in 
the management of the business. But the bright side was the only 
one which either party looked at. In the preliminary steps ail was 
harmonious, pleasant, and agreeable. Ail were men of high char- 
acter, well qualified to perform the duties assigned them, and ail 
absolutely above reproach. It was not until the dark side turned 
up suddenly, — nntil failure, instead of success, was the reward of 
their venture,— that the expressive terms bef ore alluded to were 
hurled at eâch other as thick and fast as hailstones in a heavy storm. 
The fact is that, looking backwards, any person could easily point ont 
many mistakes made by the parties on both sides. But, above and 
beyond ail the personal feeling so bitterly engendered, it must be con- 
stantly remembered that in most, if not ail, of the transactions, both 
parties acted with their eyes wide open, — with fuU knowledge of ail 
the facts, — and must be bound by the légal conséquences which resuit 
from the character of their agreements and conduct. It is well set- 
tled, as a gênerai rule, that ail contracts must be mutual in their 
obligations and in their remédies. To authorize the enforcement of 
the contracts in the présent case, it should not only appear that they 
are entirely free from fraud, misrepresentation, mistake, or illegality, 
but it must also be clearly shown that they are perfectly fair, equal, 
and just, not only in their terms, but in their circumstances. The 
contracts and the situation of the parties must be such that the reme- 
dy of spécifie performaince will not be harsh, unjust, or oppressive. 

The contention of the défendant is that it was the duty of Good- 
body, as the superintendent of the syndicate, to see that Martino did 
not waste the money in an extravagant and useless manner; that 
défendant should hâve been allowed to inspect the plans of Martino 
before the plant was erected, as it was to be charged with the money 
expended for its construction, and had the légal right to examine the 
same in order to protect itself from fraud, imposition, or loss; that 
Noyés had no authority from the défendant to represent or bind it 
by any déclarations, acts, or conduct on his part in approval of the 
course which Goodbody pursued, either before or ai ter Martino left ; 
that the only authority he had in the premises was to deliver to 
Goodbody, as the syndicate's représentative, the possession of the 
property; that défendant cannot, in any event, be held responsible 
for the additional advances made by the syndicate, not provided for 
in the contract A, which it claims was procured by the false and 
fraudulent telegram sent by Martino and Goodbody with référence to 
the completion of the plant; that the syndicate must be held responsi- 
ble for the acts of Goodbody, its superintendent; that Goodbody had 
no authority, under the terms of the contract, to refuse to allow 
Martino to proceed with the smelting and réduction of the ores when 
the first furnace was complet ed; that Goodbody, without the con- 
sent or approval of the défendant, could not make it liable for the 
emplojTnent of Dorwin and Jewell, and the expenses incurred in the 
érection of the second furnace; that the syndicate did not, on its part, 
t'omply with the terms of the contract; that the contracts A and G are 
96 F.— 10 
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uocwSQionable and; inéquitable in their terms, and should not be 
upiield QF enforced in a court of equity; that the mortgage B was ob- 
tainediwitbout considération; tbat it was never legally executed by 
tbe défendant; that its exécution was never ratified by it; and that it 
should not, for thèse reasons, be enforced. There are divers other 
minor grpunds specifled in the Jarief of defendant's counsel why the 
syndicate should not recover the relief it seeks by its bill. 

Is complainant, under, the pleadings and évidence he:rein,; entitled 
to a decree? The original contract b^tween the parties was, not ille- 
gai. , There was no fraud in its exécution, no concealment pf a^y f^ct, 
nor aay hidden meaning in any of its covenants. Its terms were 
freely discussed and well understoQd by the promotersj who engi- 
neeredthe transactions, and who were the principal factprs that or- 
ganized the respective corporations, Four of the stockhold^rs in the 
syndicate were brotherg of one of the promoters (W- R- Groodbody), 
two were his çousijis, one a brother-in-law, and the other their so- 
lieitor. Both of the proinoters were stockholders and directors of 
the défendant corporation, and one of them (Noyés) was the confl- 
dential ÏPiend and trusted agent of John Leighton, the président and 
a directoE ©1 the défendant. At a meeting of the directors held pur- 
suant to;a call of its président, as proyided for in its by-laws, a reso- 
lution «asi unanimously passed authoming the exécution of the con- 
tract. Its proper ofîQcers thereafter, acting under the, authority of 
this resolution, executed the contract, and afflxed the ^eal of the 
corporation ithereto. Itis true that,;like the bond of : Shylock, the 
contract wa^ exaçting in ,its termSj apd, lîke a jug haadle, was one- 
sided. It was sO; written that comPiPh knowledge would enable any 
person of ; ordinary undecstanding to; see at a gïance that the cove- 
nants andfieonditions therein contained were ail in favoriofthe syp- 
dieate. There: were no covenants that the plant should; be , erected 
in a wockmanlike manner, or that anyeponomy, care, o,r skill should 
lie exercised lin its construction, or that défendant should hâve any 
voîce, contr«>I, or knowledg©: as t<}< the character of the njaterials to 
be usedj.oijnthe kind of works that should be constructed, . Every- 
thing was. leftentirelyto; an, agent seleoted and named, for that pur- 
pose. The '.défendant was powerle^ : to ; interfère, , The, moneyad- 
.vaneed by thepsyndicate! v?as to be handled and paid out by its own 
ageht. Ther& wp^s no agreiéroent on tthe part of the syndicate to erect 
aMy substaùtial buildings e-jr aay particular kind of ; a f urnace, or 
wbether the plant wouldbe of any particular advantage or permanent 
feeneflt to the defendant^jbeyond obtainiog the 125 tons of contained 
nickel in matte, and upontiiatproducf the syndicate was ta hâve a 
lien for ail lïioney it had advanced, and the bonus therein specified. 
Itwas also to hâve the excliisive possession and cpntrol of aH the 
property belonging to thei défendant, free and cleaiir:^f ail liens. F. 
W. Martinoiwas t£e agent selected by;both parties as a proper, suit- 
able, and compétent pÊiFsem to bave the charge, management, and 
oontrol of the érection lof r 13i€ plant aijd the réduction of the nickel 
ore. Moreovèr, he was a man in whom the people interested in 
the purchase and sale of contained nickel in matte had confidence, 
and the évidence in this case clearly; shows that this waçjthe strongest 
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incentîTe which indueed the respective parties to procure liis services. 
His scientiflc and expert knowledge was conceded by botli to be first- 
dass. His practical knowledge as to the érection of a suitable plant, 
tlie purchase of materials, employment of men, and actual manage- 
ment of the business affairs was not discussed or considered by either 
side. For ail his acts performed within the scope of his agency, 
whether he was compétent or incompétent, whether his work was well 
or poorly done, each party is jointly responsible. He was their joint 
agent. Both parties must therefore be legally bound by his acts and 
conduct. ■ The maxim that "no man shall serve two masters" does 
not prevent the saine pèrson from acting as agent for certain pur- 
poses îàv two ùr more parties interested in the same transaction, 
when their interests do not conflict, and where loyalty to one does 
not necessarily constitute a breach of duty to the other. Especially 
is this true in a case like the présent, where both parties, with fuU 
knowledge of ail the facts, consented to such an appointment. 

The facts leading up to the exécution of the mortgage, B, are suffi- 
ciently stated in the gênerai history of the case. It will be noticed, 
by a careful reading thereof, that Mr. Noyés, assuming to act for 
the défendant, claimed that the exécution of such an instrument was 
not called for by the contract, and urged Goodbqdy to accept the 
possession of the property, on the ground that the ' contract only 
required that a certiflcate of the recorder should be first obtained, 
to the èffèct ttat there were no mortgage debçntures on the prop- 
erty. But the fâct is that the contract contains provisions in clause 
10 whicH permitted the syndicàte to make demand, as it did, for 
more perfect security under the laws of the state of Nevada, Was 
thé iùortgage executed in such a manner as to make it binding on 
the corporation? When its exécution was demanded by Goodbody, 
Noyés claimed that the demand could not be complied with, — that it 
was impossible for the directors to meet and authorize it to be exe- 
cuted; but, after many consultations, he and Goodbody, two of the 
directors, stated that, if Leighton would exécute it, they would do 
ail they could to procure a ratification of his acts. Leighton stated 
to the soliciter of the syndicàte that he had no authority from the 
défendant corporation to exécute it, and that, to be binding upon 
the corporation, it would hâve to be ratified by the board of di- 
rectors, and that he would f avor its ratification. From a légal stand- 
point it may be stated, as a gênerai rule, that the power and au- 
thority of a corporation to exécute documents is vested in a board 
of directors, and that this authority can only be exercised when duly 
authorized by its directors, and that this principle applies as well 
to the acts of the président of the corporation as to any other di- 
rector or officer of the corporation. The individual directors, when 
not acting as a board, hâve no gênerai authority, unless conferred 
by the by-laws of the corporation, to exécute a deed or mortgage on 
its behaJf. Gashwiler v. Willis, 33 Cal. 11, 20; Alta Silver-Min, Co. 
V. Alta Placer-Min. Co., 78 Cal. 629, 632, 21 Pac. 373; Hay-Press 
Co. V. Hevol, 72 Fed. 717, 721; Edwards v. Water Co., 21 Nev. 469, 
34 Pac, 381; England v. Dearborn, 141 Mass. 590, 6 N. E. 837; Peo- 
ple'a Bank of City of New York v. St. Anthony's Roman datholic 
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Cîmrcli, 109 N. Y. 512, 521, 17 N. TS. 408; Grant y, Eailway Co. 
aiinii.) 69 N. W. 23; Limer v. Traders' Co. (W. Va.), 28 S. É. 730; 
3 thbmp. Corp. §§ 3906, 3908, ïlt is equally as well settled tlia,t a 
document signed by the président and secretary of a corporation, 
v^itli the corporate seal thereto affixed, is prima fade évidence that 
ît was legally executed. The books are full of cases which discuss 
the Question as to how the authenticity of a corporate seal should 
be e>4tàblished, and as to whàt the seal proves wheu it is properly 
autuenticated. In 4 Thomp. Corp. § 5105, the author says: 

"Wbile the gepyinepess of the seal must ;be established as a fact In the 
mode elsewiiere prescribed, yet whçn It Is established, j(t çarries with it pre- 
sumptive or prima facle proof of éverything else whlch Is pecessary to the 
valldity bf the instrument. It is présomptive or prima facle èVldence that the 
deed is thedeed of the corporation, and that the offlcers who i'igned, sealed, and 
acknowlçdged it were duly authorized s6 to do; and the Instrument is there- 
for^ admissible In évidence, If otherwise relevant. In other words, the seal 
earrles wlth It prima facie évidence of the assent of the corporation to the 
deed. But the évidence is prima facle only. The effect of It Is to shift the 
bufden of ovferthrowlng the dêéd upon the party objectlng to it; and to requlre 
hlm to prove by clear and satisfactory évidence the want of authorlty to ex- 
écute it." 

NumerCas authorities are cited in support of the text. 

See, also, Ang. & A. Ôorp. § 224; McDonald v. Ohisholm, 131 111. 
274, 281; 23 N. E. S96. . 

If it be admitted that the défendant has overcome the prima facie 
case established by the seal, it wouïd' liot, under thé faicts in this 
case, destrpy the vàlidity or binding force and efféct of the mort- 
gage. ' It yotild serre no liseful purpose to discuss the exceptions to 
the gênerai riile that hâté grown into existence by the customs, 
usage, and methods of transacting corporate busiiièsè in différent 
communitiés, lïnder the Vàried conditions and surroundings in which 
the respectÎTe parties may be "placed. So extensîve has this become, 
that the éburts hâve often said: 

"The classes of cases whiç}! çonstltute exceptions to the ruie haye become so 
numerous that the exceptions tlave almost abrogated the rule." G. V. B. Min. 
Co. V. First Nat. Bank of Hallëy, 95 Fed. 23, 30, and authorities there cited. 

Moreover, the powers of offlcers of a corporation are so différent 
in the différent states and countries, owjng partly to a différence in 
the statutes and partly in the gênerai course and habit of dealing, 
that it may be said that the décisions of the courts in one state or 
country should hâve but little, if any, weight in another state or 
country, uniess ail the conditions of the cases are alike, and that 
questions of this character qught to be solved, not so much upon 
the principles of the gênerai rule, as upon the peculiar circumstances 
of each particular case. ,If tliis betrue, there are strong reasons 
why the défendant should, in the présent case, be estopped from de- 
nying the authority of its, offlcers tQi exécute the mortgage, and to 
ju^tify the court in holding that, if it did not actuàlly consent to its 
exécution,, except in the method provided for in its by-laws, its con- 
duct was such as to amount to a ratification thereOf. To fuUy un- 
derstand the position of the parties, we must put ouraelves in their 
place, l'Ile Refendant, beipg unable toerect a plant for the'ïèduc- 
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tion of ores to enable it to put its mines in such a condition that its 
shareholders could realize money by selling shares ôf stock, made a 
contract with the syndicate whereby the necessary money could be 
obtained for that purpose upon certain conditions therein specified. 
The law implied, whether the contract was expressed in direct terms 
or not, that both parties should faithfully carry out the conditions 
imposed upon them. It was the intention of both parties that the 
syndicate should hâve security for the money it advanced in pur- 
suance of its agreement. The contract A only provided for security 
upon the products of the mines resulting from the réduction of the 
ores, but it contained what might be termed a saving clause, on the 
part of the syndicate, by further providing that the défendant should 
exécute such other deeds and documents "as may be required or 
deemed necessary by the légal advisers of the syndicate in Nevada 
for perfecting this security according to the laws there in force." 
The légal adviser of the syndicate deemed it necessary, in order to 
perfect the security under the laws of Nevada, that the mortgage, 
B, should be executed by the défendant. Two of the directors of 
défendant were présent in San Francisco when the demand was 
made for its exécution. "What they did and how they acted has al- 
ready been fully stated in the history of the case. Sufiice it hère 
in brief, again, to say that two of the directors said that, although 
they could not get a quorum of the board to hold a meeting, they 
would favor a ratification of the act of the président and secretary 
in executing the mortgage; that the président, when signing it, ex- 
pressed the opinion that the board would ratify it. Thèse three di- 
rectors (Noyés, Goodbody, and Leighton) were the real représenta- 
tives of the défendant in ail its business plans and opérations. They 
organized and controUed the corporation in ail of its business af- 
f airs, and were the active spirits in its behalf in securing the con- 
tract with the syndicate. Field, the only other director who had 
ever participated in the meetings of the board, signed the mortgage 
in his capacity as secretary of the défendant. Now, when they 
agreed to ratify the exécution of the mortgage, it must be presumed 
that they were acting in good faith, that they meant what they said, 
and that they would do what they agreed to do. The défendant had 
expressly agreed to give the security to exécute any documents that 
might be required by complainant for that purpose. Its président 
and the other directors were anxious to hâve the money advanced by 
the syndicate at once, without the delay that would be necessarily 
incurred if they had to wait until a meeting of the board of directors 
could be held. Acting upon their apparent good faith, the syndicate 
accepted the mortgage as signed by the président and secretary of 
défendant, with the oorporate seal afflxed. No meeting of the di- 
rectors as a board was thereafter had. No protest or objection was 
thereafter made by any stockholder, director, or other offtcer of the 
défendant, until after the enterprise in which they were engaged 
proved to be a failure instead of a success. In the meantime the 
money was advanced by the syndicate without any objection upon 
the part of the défendant, its offlcers or stockholders. Under ail the 
facts, I am of the opinion that the défendant must be legally con- 
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sidëpyd as liâyitig ràtiâed the ex^içifitioii ôf thé mprtgage. The as- 
sëi)t;'Qf the à&eictors to its eiéciiflon wîthout a formai meeting of 
thejbokrd, with f uir knowledge on tiieir part 6f ail the ^fàlcts, in ad- 
vâncë,b'P, and at thè time of, its exécution, oùght, iii' eqiiity, to be 
deémèd the équivalent ih law to ai^tiflcation thereof l);f 'the board. 
New 'Ydi'k & N. ï. d^loJ3e Gaslight Co. v. Metropolitan Inv. Co. of 
New Y6rk'"(iSup.) 41 N/f- Supp,'t97. ThiS thought: îs ii;i line with 
thê priûdples annOUncéd in Henry v. Water Ce, 10 Cblb^ App. 14, 
24, 51 iPac. 90, 93. There the question under discussion vl/as whether 
or no't*thie trial court eîred in rejeçting testimony tending to show 
thïlt tlie directors of the corporation' hâd bêen informedby the prés- 
ident Qfàiriisâcts in lîxakillgâ 'Certain cbntract. The court said: 

"We «^re'not prepared to ai^mit that T, Ç.. Henry's decWatiojis on this subjeet 
were not légitimate as origiiial testimony. The testimoriy waiS certainly legitl- 
mate ff>t fhe pnrpose of proving the -knbwlèdge of the directors,-- and therefore 
a ratlfleatlofliby thé compaiiy. We cànnôt assent to the authoritles which are 
cited by;coun?el in thè petitiion for rehearijig, that the knowledge, brought home 
to the dlreoiq^s ofithe comp^any is not légitimité for the purcpse of establish- 
ing ràtiflcatlon, evéïf thougli that khowledige.be brought home to them indïvid- 
iiftlly, àhid nôt wlîlle Sitting as a board. ^ere are maïiy âtithorlties to the 
efffect' that notice, to indifîdûàl directors Is not enough; i But this is nelther 
notice nbr ihforbiatloaiconveyed to an IndividUal dirtiotpr, nor to the members 
of the djrpçtqry by; a stranger. . It mugt be remembered. that T. C. Henry was 
thè preçidmt of the corapahy,, He wag, ttienengaged in the active manage- 
ment of ■ail of the business 'alifairs of the bôrpbration, chargèd Htdth the duty, 
nOt onlj^'O* dohserving its interest, but of advislng the members of the direct- 
ory of Oils àcts, that he mightihave the: beneflt bofh of their advice and their 
appravaL; > We thlnk it qulte.wi^iin the raJUge of legitii^ate testijHony to prove 
that t|i^ président, who did tlie'a,ct, and liàd apparent authorlty to do it, told 
the tûéiiibérs of the directory what he had'done, and that tjiose directors, -when 
thus Inforitofea of it iby thé président, appt<Jved of hls acts. If, with thls knowl- 
edge, noi action whàtever was takento interfère with the contract, and the 
parties pjrpce^ded to Its execjitipn and compjeted lt,,it brlngs the case, as far as 
we are, al^^eio see, entirely within the range of the lawof ratification." 

As Jbef6re stated, it was the'intent of the parties that the secu- 
rity shoùM be properly given, and in this light the original contract, 
A, migM' in equity be regarded as an executory àgreement for a 
mortgàge, and a mortgage executed in pursuance Of its terms as a 
security 'iti àecordance with the expréssed intention of the parties, 
so that in éqtlity it woUld be held biflding upon the parties, although 
not duly executed in the mânner and fôrm prescribed by the by-laws 
of the défendant. A court of equity will not yield to technical rules 
of law^b!^ which the intehtion of the parties may be defeated, and 
it therèforfe can, and often does-, déclare that there iS an équitable 
mortgage in cases wherè a court of lâw might be compelled to say 
that theré wais no mortgage. The inortgage, B, Should therefore be 
upheld upoDf the grouhd that equity cohSiders that as done which 
the parties agrée to hâte done, and which in equity and good con- 
science ought tô hâve beeh done. ■ : 

In Daggètt v. Eankin, 31 Cal. 322, 326, the court Said: 

"The doctrine seems tô bè well establishéd th^t an agréement In writing to 
give a mortgage, ' or a mbrtgage dèf ectively 'éxëcûted, or an imperf ect attempt 
to create a mortgage iii tb appropriate spëcifle property to the diseharge of a 
particular debt, wiU,::çre&tQ<a.lhiQrtgage.|t« equity, or a'Sfiecific lign on the prop- 
erty so intended to be mortgaged. 1 Am. Lead. Cas.' Èq. 510; In re Howe, 
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1 Paige, 125. The maxim of equity upon which this doctrine rests Is that 
equity looks upon thirigs agreed to be done as actually performed, the true 
meaning of which is that equity will treat the subject-matter, as to collatéral 
conséquences and incidents, in the same manner as if the final acts contem- 
plated by the parties had been executed exactly as they ought to bave been. 
Story, Eq. Jur. §§ 64, 790; Will. Eq. Jur. 298, 299." , ' 

See, also, Racouillat t. Sausevain, 32 Cal. 376, 389 ; Peers v. Mc- 
Laughlin, 88 Cal. 294, 26 Pac. 119; Ice Co. v. Meader, 18 G. C. A. 
451, 72 Fed. 115, 118; Chase v. Peck, 21 N. Y. 581, 583; Payne v. 
Wilson, 74 N. Y. 348, 351; Pidelity Insurance, Trust & Safe-De- 
posit Co. V. Shenandoah Valley E. Co., 33 W. Va. 761, 771, 11 S. 
E. 58; Margarum v. Christie (Fia.) 19 South. 637, 639; Cummings 
y. Jackson (N. J. Err. & App.) 38 Atl. 763, 765; Jones, Mortg. (4th 
Ed.) § 162; Walker v. Brown, 165 U. S. 654, 664, 17 Sup. Ct. 453; 
10 Am. & Eng. Enc. Law, § 127, and authorities there cited. 

In Payne v. Wilson the court said : 

"An équitable mortgage may be constituted by any writing from which the 
Intention so to do may be gathered, and an attempt to malie a légal mortgage, 
which fails for the want of some solemnity, is valid in equity. Miller, Eq. 
Mortg. 1, ,2. And it has been held that an agreement for a mortgage is, in 
equity, a spécifie lien upon the land. In re Howe, 1 Paige, 125; Chase v. Peck, 
21 N. Y. 581." 

The vital question is whether the syndicale has fully complied 
with its agreement, so as to entitle it to recover from the défend- 
ant the amount of money it advanced, together with the bonus as 
specifled in the contract. The original contract necessarily implied 
that, suitable works should be erected. The syndicale was bound to 
exercise reasonable care in the érection of the buildings, in the pur- 
chase of necessary machinery, and the construction of the furnace. 
The testimony does not show that the machinery purchased by Maç- 
tino was defective or unsuitable, nor that the furnace, as construct- 
ed, but for the accident, would not hâve proved effective in the ré- 
duction of the ore. But, be that as it may, one, thing is certain: 
For the extravagance and incompet-ency of the men in chargp both 
parties were equally at fault, and, the défendant ha ving expressly 
covenanted that the men selected should hâve the charge and man- 
agement of the, work, it cannot deprive the syndicale of the right 
to recover the amount of money actually expended by it because the 
men selected by both parties were incompétent. 

The maneys obtained under the supplemental contract, 0, and 
money actually expended by Goodbody after Martino left, présent 
a further question, by no means as easy of solution. It is earnestly 
contended by counsel that défendant cannot be held responsible for 
the money advanced under the supplemental contract, because the 
défendant was induced to sign this contract upon the statement con- 
tained. in a telegram as follows: 

"4 Mo. 26, 1895. To Godlee, Soliciter, Cannon Street: Plant completed. 
Capital expended. Martino's corrected measurements show eleven hundred 
tons good ore. Fif teen hundred pounds necessary to make and ship matté. 
Martino. Goodbody." 

This telegram was sent before the flrst furnace was completed, 
and its contents were not absolutely true. But, from ail the testi- 
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Baoiiyiih regard theretb, I am ijf pftiùîon thàt it w'aë sent without 
any âèsjgn to actu^ly defraud iEiJiybody. It was îiiglii;^ colored, be- 
cause the isenders thought tkey would, and did, need the money to 
coçiiplétethe eontract. The money thus obtained was actually ad- 
vanced by the syndicate, and àfterwards expended by Goodbody in 
endeavoring to complète the works. Goodbody may not hâve select- 
ed the beat course to be pursued after Martinq : lef t. It may be that 
it would hâve been better, as he:sai<ï, "to abandon the enterprise 
altogether and return .home," or, as; expressed by Martino, "better 
stop short, right hère, go home, and make a dean breast of every- 
thing.'' But as much could hâve been said against that course as is 
urged now, perhaps more. Without going into ail the détails of 
Goodbody's action, it is deemed enough to say that the syndicate ad- 
vanced the money in- apparent good Mth, without any fraud, — in- 
tent or design to defraud the défendant or deprive it of its prop- 
erty. • Noyés and Leighton, who were the sponsors for the défend- 
ant, made no objection to such further steps being taken, and they 
knew what was going on. The défendant acted upon their knowl- 
edge, and signed the supplemental contract, and for ail the money ac- 
tually advanced by the syndicate thereunder it must be held respon- 
sible. 

But how about the bonus? While a court of equity endeavors 
to promote and enforce justice, good faith, uprightness, fairness, and 
conscieiitiousness on the part of the parties who occupy a défensive 
position in judicial controversies, it no less stringently demands the 
same frdm the parties who corne before it as complainants. Who- 
ever cornes into a court of equity must come with clean hands. The 
contract contemplated that 125 tons of contained nickel in matte 
should be produced. The money was advanced for that purpose. 
This was the inducement for the défendant to sign the contract. 
This part of the contract was nevei' complied with. The contract A, 
as before stated, does not contain any co venant touching the condi- 
tions that might arise by the failure of the enterprise. It was drawn 
ùpon the theory that success was sure to crown their efforts, provided 
the money as specifled therein was advanced by the syndicate. Such 
was evidently the view entertained by the syndicate, aè well as the de- 
fendant, aHd by John Leighton. It was the intention of ail the parties 
to the agreement that l'25 tons of contained nickel in matte should be 
produced, and, when this màtte was ready for shipment, then the 
bonus prôVided for became due. This îs to be implied by a fair and 
reasonàble colistruction of clauses 3 and 4 of the original contract, 
A, and the interprétation to be giventhem necessarily controls the 
provisions contained in the supplemental contract, 0. The reasons 
heretofore given for holding défendant liable for the money advanced 
by the syndicate do not apply to the bonus. After carefully reading 
the contract A, and especially cla.use 3, can it bé said that it was the 
intentioD, of the parties, îf the 125 tons of contained nickel in matte 
was not produced, that the bonus mentioned therein wasi to be paid? 
I think not. When the object and purpose of the agreement, the 
sitùàtioû and surroundings of the parties, are considered, it seems to 
me that tliè Construction given to thèse clauses is within tbe intent 
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of the parties, and within the meaning of the words, sts expressed in 
the original contract. But, in any event, the bonus ought not, in 
equity, to be decreed upon the contract, because to allow a recovery 
therefor, under ail the facts and circumstances of this case, would 
be unconscionable. If the "pound of flesh" is to be given to the 
syndicate, without proving that any actual benefit bas been received 
by the défendant, it certainly ought to show that it bas literally com- 
I)lied with ail the provisions of the contract on its parttobeperformed. 
In holding the défendant liable for ail the money advanced, the court 
bas proceeded upon the theory that it could not take advantage of its 
own wrong and refuse to pay anything because the contract was not 
literally complied with; that it was but fair and ju^t that it should 
pay back this money for its own foUy in entering into such a one-sided 
contract. But there is no Sound reason why it should be further 
mulcted in a bonus of 200 per cent. It never agreed to pay the bonus 
upon condition that the works erected by the syndicate should prove 
a failure. If it had so agreed, such a contract could not bave been 
enforced, because it would be invalid and without considération. No 
one could be held responsible for such an inéquitable, unjust, and 
unconscionable agreement; and yet that is substantially, in effect, 
what is contended for by the syndicate in the présent case. 

If the matte had been produced as specifled in the contract, it would 
hâve been worth about |50,000, and there could bave been several 
strong reasons advanced on behalf of the syndicate as to its right to 
recover the bonus. Such compliance with the contract as was con- 
templated by the parties would hâve put the défendant, financially, 
on its feet, and might bave enabled the promoters to bave successfully 
carried out their scheme of disposing of the stock of the company at 
par, and ail of defendant's stockholders might bave been beneàted 
thereby. In such an event, eonsidering the conditions existing at 
the time the contract was made, the défendant could bave well af- 
forded to pay the bonus, and, there being no usury laws in this state, 
it may be that the syndicate would be entitled to recover it, althougli 
it would bave been, even then, "a windfall, like a prize in a lottery"; 
but to allow the syndicate to recover the bonus without complying 
with this part of the contract would be giving something for nothing; 
it would be giving it outright the sum of |57,008.22, for which it had 
not paid any adéquate considération, or performed any act to entitle 
it to recover it, as a matter of equity. The défendant has received 
no beneflt whatever from the contract. It would be contrary to the 
principles of eternal justice, and in violation of ail the rules of equity 
in the exercise of its extraordinary powers, to allow the syndicate 
to recover the bonus. The rule is universal that a spécifie perform- 
ance will always be refused "when the contract itself is unf air, one- 
sided, unconscionable, or affected by any other such inéquitable fea- 
ture, and when the spécifie enforcement would be oppressive upon the 
def endantj or would prevent the enjoyment of bis own rights, or 
would in any other manner work injustice." 1 Pom. Eq. Jur. § 400, 
and numerous authorities there cited; Dalzell v. Manufacturing Co., 
1 i9 U. S. 315, 325, 13 Sup. Ct. 886, and authorities there cited. As 
was said in Railroad Co. v. Cromwell, 91 U. S. 043, 645: 



154 ' 96 FEDERAL REPORTER. 

"The court Is àot bound to shut its^éyes to the évident charttcter of the trans- 
action,- ItTv^Jl never lend its aid to carry out an unconscionable bargain, but 
wllijeaye thie party to his remedy at l^w. ïhis bas been so often beld on bills 
for spécifie performance, ând in otiiér analogous cases, t^at it is unnecessary 
to spënd' argument on the subject.*" 

A spécifie performance is not amatter of absolute right. It is al- 
ways witlliil the sound Judicial discrétion of the court, to be èxercised 
accordiUg to the séttled prîncipl'êB ôf equity, with spécial référence 
tothe'fkcts of each case. See'Wîllard v. Tayloe, 8 Wall. 557, 567; 
Hennessey V. Woolworth, 128 U. S. 438, 442, 9 Sup. Gt. 109; Manu- 
factariûgCo. v. Gormully, 144 U; S. 224, 236, 12 Sup. Gt. 632; Waite 
V. O'Neil, 72 Ped. 348, 359; 1 Stôry, Eq. Jùk § 742. In Earl of 
Cbesterfield T. Janssen, 2 Ves. Sr. 125, decidèd iii 1750, the court had 
unâèï «ioiisideration a éèntract màde by John Spencer, whereby he ob- 
taiwd £5,000, for wMch'he obligatëd himself tô pày £10,000 at, or 
soion :at'tep,''the death of his gràndmother, from'wMse estate he had 
an ekpëotàney, if he surviVéd her, blit to be totally lest if she survived 
hixn. "Hë sufvived her fbr ô. shdrt time. Àbout two months after 
hei* déatli he execùted a bond in the penalty of £20,000, conditioned 
for the *bsoîùte payment of £10,000 at or beforé a specified date, and 
execùted a^confeSsiGifl.! ôi? judgmënt thereon, whith ''tvas duly entered. 
SpenCetipàid'£2;000 therëon, and, aftër his deathy Jànssen applied for 
an executi»ou. The exëCutôrè of Spencer's estatë àpplied to the court 
for relief Upon payiliëat'of the '£5,()00, with intere^t from the time 
of advaildng'it. The caSë was disposëd of upon thë ground that 
there had beeti'k cônflrifiàtory cpÉtract âftër the i contingency men- 
tiôiied in the flrst coùtradt Tiad hapjjened, wheMh Spencer bound 
himself to exeéùte it, and the court gave relief oniy àgàinst the pen- 
alty î ôf the bond. But the opinions therein upOû the nature of un- 
conscionable bargalns are interesting, and hâve soiùe bearing upon 
the principles ihvolvëd în this rase. Burnett; J.y after discussing 
thë question' ofusuryaiid bottomryj saîd: 

'"JChe next point is, supposing it nota contract withln the statute, whether 
it is nbt siieh an unconscioitable bargàin, obtained of an expectant upon his 
expectàncy,' a'S the court is''warranted, on preèedents, to i'èlieve on paying the 
sum advanced, with interest from the time of advaffeing. * * ♦ On one 
hand, I shçnld ftpprehendi;lttWould be too large to say in no (»se an heir or 
expectant could borrow mqn&s on his expectàncy; and yet to let him borrow 
without aiiy advàntage to the lender seems to put hiin under difflculties. 
* * • Aatelr, if hindèred from supporting himself by thèse means, might 
starve in the désert, withln tie^ of the land of Canaani On the other hand, I 
should dread the conséquence of giving the sanction ot this court to future 
bargains." 

Lee, 0. Jf;, said: 

"I think It wlll be well worth the considération of a court of equity whether 
they will not interpose in; case of thèse hazardous bargains to pay double, 
sp as to prevent the lender's going away with such an exorbitant gain. * * • 
By the caSes èited ând stated in courts of equity, it appears they hâve used a 
sagacious attention' to diseover whether there Is any fraud expressed, or, from 
the nature of the transaction or person concerned, anything carrying on the 
face ofit an appearance of Imposition. * * * A court of equity has dls- 
abled them from taklng advantage thereof, and interposed to prevent uncon- 
scionable bargains." 
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Lord ChaJdcellor Hardwicke said : 

"It cannot be said that such contracts desen^e to be encouragea, for they 
generally proceed from excessive prodigality on one liand. and extortion on 
tbe other, which are vltia temporis and pernicious in their conséquences; and 
then It is the duty of a court, if it can, to restraln tliem. Tliis court lias an 
undoubted jurisdiction to relieve against every speeies of fraud." 

He tien arranged the cases of frauds that would avoid contracts 
under four heads. The second he states as follows: 

"It may be apparent from the intrinsic nature and subject of the bargain 
itself, such as no man in liis sensés and not under delusion would make, on the 
one hand, and as no honest and fair man would acoept on the otlier, whieh are 
unequitable and unconscientious bargaîns; and of such even the common law 
has taken notice." 

See, also, 1 Story, Eq. Jur. § 188. 

There are numerous cases, both of ancient and récent date, which 
hold that upou certain contracts the jury may give less damages 
than the debts apiount to. James v. Morgan, 1 Lev. 111; TUorn- 
borough V. Whitacre, 6 Mod. 303, 2 Ld. Raym. 1164 ; Cutler v. How, 
8 Mass. 257; Same v. Johnson, Id. 266; Leland v. Stone, 10 Mass. 
459; Baxter vj Wales, 12 Mass. 365; Gréer v. Tweed, 13 Abb. Frac. 
(N. S.) 427; Bussell v. Boberts, 3 E. D. Smith, 318; Scott v. U. S., 
12 Wall. 443, 445; Kailroad Co. v. Cromwell, 91 U. S. 643, 645; 
Hume V. U. S., 132 D. S. 406, 412, 10 Sup. Ct. 134 

In Scott V. U. S., the court said : 

"In cases like this It is the duty of the court to assume the standpoint occu- 
pied by the parties when the eontract was made, to let in the light of the sur- 
rounding clroumstances, to see as the parties saw, and to think as they must 
hâve thought in àssenting to the stipulations by which they are bound. This 
process is always effective. When the terms employed are doubtful or obscure, 
there is no surer guide to their intent and meaning. * * * If a eontract 
be unreasonable and unconscionable, but not void for fraud, a court of law 
will give, to the party who sues for its breach, damages, not according to its 
letter, but only such as he is equltably entitled to." 

In Hume v. U. S., the court of claims, having under considération 
an agreement to pay îl,200 a ton for shucks actually worth not more 
than $35 a ton, after citing some of the cases above quoted, said: 

"Thèse citations are sufficient to show that in suits upon unconscionable 
agreements the courts of law will take the matter in their own control, and 
will, without the intervention of courts of equity, protect the parties against 
tiieir enforcement. * * * There is no flnding by the court of actual fraud 
by any of the persons engagéd in making the eontract now under considération. 
The unconscionable price jnserted for shUcks was, no doubt, a mère accident. 
* * * But, however it may hâve happened, we holdj as was held in thè 
case of Leland v. Stone, from which we hâve quoted the words of the court, 
that a eontract may be held unconscionable without proof of actual fraud at 
its inception, if its enforcement would be unconscionable." 

Judgment was accordingly rendered in favor of the claimant for 
the actual value of the shucks. This judgment was affirmed by the 
suprême court. , 

Whatever conclusion might hâve been arrived at as to the bonus 
if the syndicate had fully completed its eontract, and produced the 
125 tons of contained nickel in matte, it seems clear to my mind that 
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upon the facts It is only entitled to a judginent fôr tîie araount of 
Qjoney actually advanced, to wlt, $28,304, with interest and costs. 

DeféHdant Smith obtained a judgraent against the syndicate on 
4pril 22, 1897, for the staûi bf $263 principal, and $13.15 costs, which 
ias nëver been paid. The interests of the other (Jefendants are sub- 
séquent to the rights of the syndicate. Let a decree be entered in 
accordance with the views herein expressed. 



CHANDLER et al. T. POMEROT et aL 

(Circuit Court of Appeals, Thlrd Circuit August 1, 1899.) 

No. 8. 

l. CONTRACT— Construction— Agrbbmbnt for DivtsiON of ^Istate. 

The wUl of a testator ereated three active trusts, the Income from whIch 
' ■ was to be paid respectivëly to a son and two dauglfers durlng thelr lives, 
andprovided for the distribution of each fund on the death of the life 
ben^flciary. Under sueh provision the son had no Interest in the corpus of 
elther fund In any event, ^nd the Interest of each daughter was indeter- 
nilnate, and whoUy contingent on her survlvlng her brother or sister. 
Aîter the funds had bèien pàid Into the hands of the trustée, and at a time 
when the son and two danghters were the only survlvlng chlldren, they 
entered Into an agreement for th^ purpose of settUng lltlgatlon between 
them, by whIch it was prbvlded that the remalnder of the estate should 
be equally divided between them, and that the procéèds or revenue to be 
derïved from such trust fonds "shaU be treated as a. joint fund, and divided 
, egtraljy between the last three parties, and, so far as it lies In our power, 
we, the parties hereto, covenant and agrée that the said trust fund shall be 
iConsidered and be the Joint fund of the last three parties." Reld, that the 
fund thereln referred to was the income fund, and that the agreement dld 
not Include tlie corpus of the trust funds, In which the son had no Inter- 
est, and over which ueither of the daughters had at that tlme any power 
of disposition. 

8. APPKAL— SaFFICIENCT OF ASSISNMENTS OF ErROR. 

The circuit court of appeals will not consider an asslgnœent of error 
whleh faJls to set out separately and particularly the error relled on as 
requlred by rule 11. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Wm. B. Guild, for appellants. 

John G. Johnson and George Baldwin Newell, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

BUFPINGTON, District Jndge. This Is an appeal by Frank R, 
Chandler and others from a decree entered by the circuit court for 
the district of New Jersey dismissing exceptions to and confirming 
a master's report. The facts of the case are fully stated in the opin- 
ion of the suprême court of the United States directing an account- 
ing (Chandler v. Pomeroy, 143 U. S. 318, 12 Sup. Ct. 410), and the 
subséquent opinion of the circuit court upon such accounting (Chan- 
dler v. Pomeroy, 87 Fed, 262). They need not, therefore, be hère 
restated. 
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The first, second, third, and fourth assignments allège the suprême 
court in the case mentioned decided the corpus of certain trust 
funds created by the will of George Pomeroy were included in the 
agreement of April 13, 1887, upon which the accounting is based, 
and that the circuit court failed to follow snch décision in that re- 
gaid; and, further, that, if the suprême court dîd not pass on that 
question, the circuit court erred in excluding the corpus of said 
funds from this accounting. To us it is clear the suprême court hâve 
not passed on this question. The late Mr. Justice Bradley having 
dismissed the bill (46 Fed. 533), an appeal was taken to the suprême 
court, where the case was- reversed, and an accounting ordered. The 
question before that court being the liability to account nnder the 
agreement, it declined to pass on the question whether the corpus 
of the trust funds was covered by the agreement, saying: 

"We do not flnd it necessary upon this appeal to put a construction upon the 
agreement to détermine whether It applles to the principal as well as the In- 
come of the trust funds, or whether In this eult the court may proceed to a 
partition of the real estate. Thèse questions will arise more properly upon the 
settlement and enforcement of the decree." 

Thereafter the circuit court did decree that the corpus of the trust 
funds was not covered by the agreement. In so doing, we think, 
there was no error. The agreement in question was made between 
George P. Pomeroy, Julia Morrison, and Joséphine Pomeroy, who 
were the sole surviving children of George Pomeroy. George Pom- 
eroy, the father, by his will, created, inter alia, three active tnists, 
the corpus of which had been paid to, and at the date of the agree- 
ment was in the hands of, the trustée, the New York Life Insurance 
& Trust Company. Such trustée was neither a party to the agree- 
ment nor to this bill. The first fund was |30,000, for the benefit of 
George P. Pomeroy during life, and at his death the trustée was 
"to pay and divide the securities and the proceeds thereof equally 
between my three younger children, Edward, Julia, and Joséphine, 
and the survivors of them." It was further provided that at the di- 
vision of the fund, "if either Edward, JuHa, or Joséphine shall hâve 
died, leaving issue, who shall be then surviving, such issue shall 
take by way of représentation." While Edward was dead, without 
issue, when the agreement in question was made, to wit, April 13, 
1887, it is quite clear that at that time Julia and Joséphine had no 
determinate vested interest in the corpus. If both were living at 
the death of George P. Pomeroy, they took, but, if either or both 
were dead, leaving issue, then such issue was to take by way of 
représentation. The second trust fund was one of $50,000, the in- 
tçrest on which was to be paid to Julia during life; and another, 
of like amount, the interest on which was to be paid Joséphine dur- 
ing life. At the death of either it was provided that her trust fund 
was to be paid to her issue, and, in default of issue, to Edward and 
the surviving sister, or the survivor; the issue of Edward and of 
the other daughter representing their parents. Such being the case, 
it is quite clear that when the agreement was made neither Julia 
nor Joséphine had présent power to divert the corpus of thèse thi-ee 
funds from the trusts to which they were subjected by the will of 
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.(^ewmP.oïïiePoyjand Qeorge P/had no iiiterest in them,^either per- 
►soiïfll;îr,pr as deyiseftpf,. Edward^ andi it was theo; uncertain who 
would îçéjeeive/the, çbrpy§,at the death of i.the respeetîve life benefl- 
ciaries., Edward Ponjeroj, the executor, at the time'of his deatli, 
ha4 iaqt oii|jf,!Eailed to sçttle his fatber's estate, but the àmount pay- 
able jbj hipi tp that estate was undetermined, and in liti^tion. By 
his wiïl bis brpther GeoEge.was made bis; residuary legatee, but what 
pàsspd under the will depended on the quantum of hisiliability to 
bis father's, estate. The:«ettlement of thèse twô estâtes involved 
expense and family dispijtesj and a profiessed object of the agreement 
was "to sottie the estate of George Pomeroy, deceased, without liti- 
gation, andp|x^ adjust tbe;claims of the parties hereto^ against the 
estate of safid; iEdward Pomeroy, and to suppress and terminate ail 
suits pending against gaid Edward Pomeroy at the timé of his death, 
brought by the parties bereto or either of them." To do this it was 
agreëd ftftt "the remà-inder of the estate of George Pomeroy, de- 
ceased, shailbe.equally divided" between the three surviving and 
contracting ehildren, and the estate of Edward sball be divided in 
the same way. The expresseid pùfposé was fully provided for by 
tbus blqnding the two estâtes, and malçing Geopge, Joséphine, and 
Julia participaté equaliy!; , . As the trust funds werealready paid 
to the trustçe, as theyifopmed no part of "the remainder of the es- 
tate of George Pomeroy," 4; is clear tbey were not embraced in the 
foregoing provisions, or affectedvby the terms thereof. It is con- 
tended, howevei:,. that the corpus of the trust funds was made subject 
to this agreement by one of the latter clauses, whicb provided: 

''It Is further covenanted "aUd agreed that in the division of the estate the 
proeeeds or reveniie to lî>e dertvedifromthetrnst fnnd for thé behefit of George 
P, Pomeroy, (Tuli^ Pomeroy Morrison, an(^ Joséphine Pomeroy, > created by wlll 
of George Pomerçy, i deceasêfl, shall be treated as a joint fund, and divided 
ieçuiàlly betweeh the said last'thfee, parties; and, so far as It li^s jn our poAver, 
we, thô parties hefeto, coveHàht and agrée that the said trust fuhd shall be 
considered ahd be the joint fund of tlie sâld last three parties." ' 

The efEect of this, clause, as construed by the master and the court 
below, was to form ai joint income fund of $130,000, from which 
George P. drew the interest on |43,333.33 while Qont't'ibuting but the 
interest on |30,000, while th© sisters contributed |50j000 eâch, and 
drew interest on but |é3j333.33 eacb. Not content with this con- 
struction and resuit, the appellajits claim, when George P. died, and 
ceased to contribute anything whatever to thè. joint fund^ his sisters 
should continue to divide their income with his estate; and, in addi- 
tion thereto, it is contended that the corpus of said trust funds passed 
by this agreement. It will be noted that no part of saïd corpus, or 
any interest thetein, belonged to or was released 'to his sisters or 
contributed by George P» Pomeroy, for ail contingent interest of Ed- 
ward in the corpus of ail the funds cèased on his death without issue, 
and, of course,: no interest of Edward in them passed to George un- 
der the formet's will. The clause in question provided that in the 
division of the estate^ not the trust fund, but "the proeeeds or revenue 
to be derived from the trust fund, * ** * shall be trèated as a 
joint fund, and divided equally between the last-named parties." This 
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division of proceeds or revenue is the only division made by the entire 
clause, for the subséquent clause only provides: "And, so far as it 
lies in our power, we, the parties hereto, covenant and agrée that the 
sàid trust fund shall be considered and be the joint fund of the said 
last three parties." Now, it is clear that the parties could not di- 
vide, assign, or transf er the ownership of the corpus fund. Indeed, 
one of them— George P. — had no interest, présent or prospective, in 
that corpus, nothing to transfert hence, as to him, the covenant, if 
it be construed as appellants contehd for, had no force or application, 
and yet he was one of the parties covenanting in that particular 
clause, viz.: "We, the parties hereto, covenant and agrée that the 
said trust fund shall be considered and be the joint fund of the three 
last parties." But he had an interest in the income of one of the 
trust funds, and this it was the purpose of the preceding clause to 
contribute and divide. This latter clause, which it will be observed 
is not separated from the preceding one, or distinct therefrom, thus 
eonstituting a new sentence, and suggesting an additional subject- 
matter, merely follows the flrst, is joined to it by a copulative word, 
and hiuit be deemed a mère addition, a means of accomplishing the 
main purpose, to wit, the division of the income. To eflfectuate this 
purpose, the parties agreed that the trust fund should be considered 
and be the joint fund of the three parties. Thus read, we hâve a 
natural, reasonable, and unstrained construction, and one which 
gives effect to every part of the instrument. It follows, therefore, 
that the circuit court did not err in its construction of the trust àgree- 
ment, and the first, second, third, and fourth assignmènts of errer, 
relating thereto, are not sustained. 

The flfth assignment of error fails to set out separately and par- 
ticularly the error asserted, as required by rule 11. It is true, référ- 
ence, is made tp a schedule of complainants, printed in the record, 
which CQvers some 35 pages, and embraces hundreds of items; but 
any or ail of thèse may constitute the error complained of. This 
court is an appellate one, and the purpose of its rules is the désigna- 
tion of specified errors. As this assignment spécifies no particular 
error, but practically in volves a re-exàmination of the entire subject- 
matter involved in the schedule referred to, it is faulty. 

The sixth assignment is even more so. It virtually calls for a re- 
view ànd re-examination of the entire subject-matter, without assign- 
ing a,ny spécifie error made by the court, other than the entering of 
its decree, ànd failure to enter one for the complainants. 

The seventh and eighth assignmènts are not sustained. The time 
and manner of sale of the household eifects wére, undér the circum- 
stances, matters to be determined by the coui't. The record discloses 
nothing to call in question anything connected with the sale. In- 
deed, the error was not insisted upon at the bar. 

The ninth and tenth assignmènts specify no particular error. 

The eleventh exception assigns for error that the circuit court had 
not dealt with the real estate embraced in the agreement, but whoUy 
neglected to carry into effect .the terms of the agreement in référence 
thereto. This question was raised in the court below by appellants' 
eighth exception to the master's report. The opinion of the court 
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shows ftis, exception wasr yir^t^ifîrawn, and that partition was ipade by 
the cpurisQf the several s'faljes, in wHich tlie lands were sijtjiate. The 
court beliOw, having abstai^ie^ *f,rom considering the queW'ion a,t the 
instance of the appellants,, the appellants cannot, either in good faith 
or correct practice, make error of that to which they assented in the 
court bçlow, I 

The rem^ning assignménts are of such gênerai, Indçflnite charac- 
ter as tq require no discussion. Finding no error in àny of the mat- 
ters complained of, the appèal must be dismissed, at the appellants' 
costs, and the decree of thé circuit court afQrmed. 



DUNN et al. v. HOWE. 
(Circuit Court, D. Massachusetts. J une 30, 1899.) 
No. 706. 

1. CoepobaTions—Stockholobrs— Action bt Assignée in iNsoLVENCt to Be- 

OOYBB Unpaid Bubscriptïonb. 

No àssessÎBent by a court is necessary, under the Maine statutes, to 
authorlze the assignée of au Ibsolvent corporation to malntaln an action 
against stockholders to recover for stock not paid for. 

2. Parties— Statotoby Officbhs— Rigêt to Sue in Othbr Jurisdictions. 

An assignée In insolvenoy of a Maine corporation, who is given by the 
statutes of that state a rlght of action against Its stocliholders to recover 
for stock Issued without bona flde payment of full value therefor, which 
rlght of action dld not exlist in the corporation, may malntaln such an ac- 
tion in a fédéral court of another jurlsdlctlon. 

S. CORPOKÀTIONS — LlABIIi'tTY OF StoCKHOLDBRS ON SuBSCBIPTIONS — MaiNK 
8TAT0TB. 

The statute of Maine glves a right of action to any trustée, recel ver, 
or other person appolnted to close up the afCalrs of any Irisolvent corpora- 
tion against "any pei^son or persons vcho hâve subscritied for or agréed 
to take the stock in the èôrporatlon, and hâve not paid for the same," to 
recover the par value of the stock for the benefit of the ereditors of the 
corporation. The supremç judicial coïjrt of the state has construed such 
statute as Imposlng llabUlty only on persons v^ho had dealinga In relation 
to the putchase of stoct dlrectiy vnth the corporation, and not on trans- 
férées, though the stock had aot beèn paid for by the original subscriber. 
Held, that where stock i was voted to be issued to a certain person on a 
contract between hlnj . and the corporation, and certiflcates were by his 
direction issued In thèmme of a third person, but weré dellvered to and 
receipted for by hlmself , né was the person llable under. the Statute In case 
the stock was not paiid^for, and a reeoVéry could not bë had thereunder 
against a subséquent holder, though new certiflcates had been Issued to 
him, and the old one^ caoceled; It not appearing that tlie stock had ever 
been surrendered to or owned by the corporation after it was orlginally 
■ ■ issued., i" ■ ' ' ' ■ 

This was an action by thè assignées in insolvency of a Corporation 
against a stocMiolder, uïidfer thè statute of Maine, to recoVér the sub- 
scription price of the stoçliJ • 

, yVm. P. Foster, F. K Gillin, F- 0. Eyder, and 0. J. Duni, for 
plaintiffs. '. " 

Soutliard ^ .Parker, fqr deferidant 
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PUTNAM, Circuit Judge. This action was brought by an assignée 
of the Bangor Pulp & Paper Company, an insolvent Maine corpora- 
tion, appointed by a Maine court of insolvency, and is based on a stat- 
ute of tliat State whicii provides that tlie capital stock subscribed for 
any corporation shall be declared to be and stand for the security for 
ail creditors thereof, and that no payment upon any eubscription to, 
or agreement for, the capital stock of any corporation shall be 
deemed a payment within the purview of the statute unless bona fide 
made in cash, or in some other matter or thing at a bona ûde and 
fair valuation thereof. It also enacts that no stockholder shall be 
liable for the debts of the corporation beyond any amounts not so 
paid. It also provides that "any person having a judgment against 
the corporation, or any trustée, receiver or other person appointed to 
close up the affairs of any corporation which is or may be insolvent, 
may, within two years," etc., "commence an action, without demand 
or without previous formalities, against any person or persons who 
hâve subscribed for, or agreed to take, the stock in the corporation, 
and hâve not paid for the same." Eev. St. Me. c. 46, § 47. The pur- 
pose of the statute was threefold: First, to déclare the rule of the 
common law, which requires that a f und shall be gathered to meet the 
liabilities of a corporation equal to the amount of the capital stock 
issued to stockholders ; second, to wipe out ail liability on the part of 
any stockholder who had fairly paid for his stock, or, so far as he 
had paid, to relieve him to that extent; third, to obviate the diffl- 
culties with which the courts hâve surrounded this topic, by insist- 
ing on the rule that there must be equality among ail creditors and 
among ail stockholders, and also the rule in equity that there can be 
no proceeding unless in a jurisdiction where the corporation can 
be made a party. Therefore this statute provided that any stock- 
holder might be sued for the amount not paid in by him on his stock, 
without référence to any other stockholder ; and that a suit might be 
brought by any creditor, or by any other person interested in the 
manner stated by it. 

The iirst question we hâve to meet is whether, under this statute, 
an assessment is required by the order of any court. Under some 
circumstances the courts may order an assessment, but Potts v. 
Wallace, 146 U. S. 689, 13 Sup. Ct. 196, which is a case wonderfully 
like this, holds that, where the deficiency is equal to the amount of 
the unpaid stock, no assessment is necessary; and such is the un- 
i|ualified provision of the statute in issue hère. 

The next question that arises is whether the plaintiff has a stand- 
ing in a fédéral court in a district other than that where the cor- 
poration has its domicile. There can be no doubt that a statutory 
assignée of an insolvent corporation cornes within the terms of the 
statute. He is one of the "other" persons named in it, and beyond 
dispute he is qualiâed to maintain a suit of this character within the 
district of Maine. The ordinary rule is that a statutory officer can- 
not sue outside the jurisdiction in which he is appointed, but that 
rule does not apply where the right of action flrst vests in him. The 
assignée is given by the statute a right of action which, in this case, 
did not otherwise exist. It is like the ordinary case of a statute 
96 F.-ll 
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giving damages in a civil suit for a death where there is no survival 
of any right of action, in which case the administrator may sue any- 
where, because the right flrst vested in him. Therefore we hold that 
the plaintifE has a standing in this court to maintain this suit. This 
statute is a wholesome law, and has fbeen administered by the su- 
prême judicial court of Maine in a wholesome spirit. Although it 
applies only to persons who "subscribe for or agrée to take" stock, 
yet, in accordance with sound rules, the suprême judicial court of 
Maine has held that a man who has taten stock from a corporation 
must, in the eyes of the law, be said to hâve "agreed to take" it. The 
mère fact that a contract is executed does not relieve it from its char- 
acter as such. In order that a person taking stock shall be liable, 
the stock must be taken by him, and the dealings had between him 
and the corporation. The suprême judicial court of Maine, in dealing 
with this statute, has gone to the very substance of the transaction 
and the root of the thing, and it has not looked at ail at the mère 
form. So that court has held that, if A. B. takes out shares of stock 
in the name of C. D., especially when not authorized by G. D., A. B. 
is liable, and C. D. is not. What, then, was the substance of the 
transaction at bar? Tlie flrst thing we hâve is a contract between 
the Orono Pulp & Paper Company and Mr. H. S. Eice and others. 
Mr. Eice is the only person named in the contract. Who the others 
were we do not know, except that the case shows beyond doubt that 
Mr. Horsford was one of them. The contract provided that the Orono 
Pulp & Paper Company should exécute a lease of certain property to 
Mr. Eice and bis associâtes, or to a corporation to be fbrmed by them. 
Within a few days over a month from the exécution of the contract, 
the corporation whose stockholder is sued hère was organized under 
the laws of Maine by Mr. Eice, Mr. Horsford, and Mr. Whitman, 
those three persons being ail who were named in the certiflcate of 
organization. There can be no question that we would be required 
to flnd, in view of the expression in this contract with référence to a 
corporation thereafter to be formed, that this was a continuons trans- 
action, and, whether it was or not, the various steps come so close 
together that Mr. Eice and Mr. Horsford must be held in law trustées 
for the new corporation ; and any stock issued to them in exchange 
for the contract would be without considération. Next we flnd this 
proceeding on the records of the new corporation: "August 1, 1892. 
Voted, that the assignment of contract of H. S. Eice and others with 
Orono Pulp and Paper Company be accepted, and the clerk bë directed 
to notify the Orono Pulp and Paper Company of said assignment." The 
assignment is not produced; but, inasmùch as a short time afterwards 
— on the Ist day of October, 1892 — a lease was executed from the Oro- 
no Pulp & Paper Company to the Bangor Pulp & Paper Company in 
pursuance of that contract, there can be no question that an as- 
signment was either executed or waived. Messrs. Eice and Hors- 
ford were présent at the meeting in August, 1892, and the récital in 
thé vote of an assignment in the présence of thèse gentlemen was suf- 
flcient to constitute an accomplished transaction. What is the next 
thing we ûnd? Certiflcates of stock were at the same meeting direct- 
ed to be issued as follows; a certain number to Eice, and 550 shares 
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to Horsford, "or order." Mr. Sawyer, the treasurer of the new cor- 
poration, testiûes that he had an order from Mr. Horsford to issue 
a large portion of the stock — if not the whole of it — ^to a Mr. Powers ; 
and certiflcates numbered 6, 7, and 8, covering the 105 shares now in 
the name of the défendant, were accordingly made out in the name 
of Mr. Powers. Those certiflcates were delivered into the hands of 
Mr. Horsford, and he gave his receipt for them. There is nothing to 
show that Mr. Powers had any interest in the matter. In our judg- 
ment, the transaction was complète under the statute when the 
votes cited were passed , but, if anything more was needed, the issue 
of the stock certiflcates to Mr. Powers, accepted by Mr. Horsford, 
flxed on the latter a liability under the statute for the par of the 
stock so issued; and, as two persons cannot be liable under the 
statute for the same stock, unless they jointly take it, and as Mr. 
Horsford thus became liable, it is not possible that any other person 
can be. Of course, there might hâve been subséquent transactions 
which might hâve entirely changed the conditions, and thus made 
an exceptional case; and we will look to see whether there were any 
of that nature. Stock may be issued, and afterwards surrendered 
to the corporation, and become what is known as "treasury stock," — 
that is, no longer outstanding stock; and, if meanwhile no debts 
bave accrued, the original transaction may thus be annulled, and the 
original stockholder disappear entirely from the matter, and the stock 
become as though it had never been issued. Thus there may come in 
a new person, who takes that stock from the corporation. He deals 
directly with the corporation, and the statute applies. So, also, it 
is possible that stock, on its face, may be assessable. If such stock 
is transferred on the books of the corporation to a purchaser, and a 
like new certiflcate is issued, and the corporation has meanwhile in- 
curred no debts, the holder of the new certiflcate may become liable 
to subséquent creditors, because ail the parties bave agreed to put 
him in the place of the original subscriber. The latter condition 
cannot exist in this case, because the stock hère contains no réserva- 
tion of any right to make any further assessment, and by the very 
tenus of the vote of 1892 it was put out as fully paid. Is there any- 
thing hère to show that the circumstances covered by our flrst hy- 
pothesis exist; that is to say, that this stock was surrendered to the 
corporation by Mr. Horsford, so that the corporation had a right to 
issue it as it would any other stock which had never been issued? It 
is to be borne in mind that the suprême judicial court of Maine has 
properly held that a transférée is not liable although the original 
holder of the stock had not paid for it. The statute deals only with 
the parties who hâve dealt with the corporation, and no mère trans- 
férée of stock can be liable, even though he may know that the stock 
was issued without payment as the statute requires. Is there any 
évidence that this stock was surrendered to the corporation, and was 
issued anew by it to this défendant? Not a particle that we can 
see. In form, that did occur; and the forms would be exactly the 
same in case of the sale of stock from one person to another as in 
the case of a surrender of stock to the corporation, and its issue by 
the corporation to a new shareholder on a contract between the cor- 
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poration and the new shareholder, because, under the rules of corpo- 
rations, no certiâcate can be issued to a transférée until the old cer- 
tificate is surrendered. But ail the transactions in this case were 
simultaneous, and they were the ordinary transactions where stock is 
transferred, and a new certificate issued therefor. There is not a 
particle of évidence which woùld justify the court in holding that the 
situation was of any other character than that which ordinarily ex- 
ists when stock is transferred, or in holding that the défendant ever 
dealt with this corporation as to this stock. Whether the stock was 
put in his name without his knowledge, or whether by an arrange- 
ment between him and Mr. Horsford, is not of importance, because 
the défendant is not shown to hâve had any dealings with the corpora- 
tion beyond the formai acceptance of the certiflcate of stock. There 
has been some discussion whether the défendant is estopped from 
denying that he is a stockholder, but that is not the question. It is 
whether he got his stock by dealing with the corporation. A man 
may be a stockholder without having dealings with the corporation 
for the acquisition of the stock, as he may not be a stockholder of 
record and yet hâve had dealings with the corporation which render 
him liable under the statute. It is plain the plaintitt cannot recover. 



PAINE et al. V. LOEB. 

(Circuit Court of Appeals, Second Circuit. July 18, 1899.) 

No. 79. 

CoNTRACT— EtGHT TO Enforce— Fbaudulent Claim OF Agenct vo» Ukdis- 
CLOSBD Principal. 

Plaintlffs, as brokers, entered into a contract for the purchase from de- 
fendant of certain bonds, claimlng to act for an undlsclosed principal, and 
stipulating that they should in no manner be held liable on the contract, 
which, as they had reason to believe, was made by défendant under a mls- 
apprehension as to the value of the bonds. In fact, they were acting for 
themselves, and there was no other principal. Held, that they could not 
maintain an action on the contract,— not as agents for an undisclosed 
principal, because no such principal existed, nor as principals, because, 
by their fraudulent misrepresentations, they had secured Immunity from 
liability on the contract as such, and estopped themselves from claiming 
rights which were corrélative with such liability. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Theron G. Strong, for plaintiffs in error. 
Franklin Bien, for défendant in error. 

Before WALIACE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

THOMAS, District Judge. The plaintiffs are bankers and bro- 
kers doing business under the flrm name of Franklin Paine & Co., at 
Duluth, Minn., and the défendant is a broker at the city of New York. 
The city of Duluth, in 1896, had a population of about 55,000, and 
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was supplied with water and gas by the Duluth Gas & Water Com- 
pany, whose Works were capable of meeting the necessities of the 
city, were of the value of upwards of |1,500,000, and produced an an- 
nual net income of $115,000. In the year 1896 the company had ont- 
standing two classes of bonds. The flrst class consisted of $295,000 
flrst mortgage bonds, bearing 6 per cent, interest, and payable in 
1908, while the second class comprised |1,513,000 5 per cent, interest- 
bearing bonds, secured by a second mortgage. It was the intention 
to retire the bonds of the flrst class with those of the second class, 
and the later bonds, by words indorsed upon them, tended to show 
that they were flrst mortgage Consolidated bonds. The value of 
the flrst bonds was somewhat above par, and the interest had been 
paid duly on ail bonds, except that in 1896 the interest upon the 5 
per cent, bonds had been delayed from April Ist to May 15th. Frank- 
lin Paine, one of the plaintiffs, and the active party in the negotia- 
tions about to be stated, had been a broker in the city of Duluth for 
10 years prior to the event herein involved. At some time in the 
forepart of September, 1896, the défendant, by letter, asked the plain- 
tiffs to procure for him a bid on certain of the 6 per cent, bonds, which 
the plaintiffs were unable, apparently, to do. On September 17th 
the plaintiffs wrote the défendant as f ollows : 

"A short time ago you asked us for a bid on $10,000 Duluth Gas and Water 
per cent, bonds, which we eould not make. If you can arrange to do so, 
please offer them to us at a fixed price, open for, say, three days. We hâve 
had some conversation regarding them with a party who says he might con- 
sider the purchase if the price suited bim, though he does not wish to make 
a bid." 

To this letter the défendant replied by telegraph on September 21st, 
as foUows, "Will sell ten Duluth Gas sixes 85," and a letter of the 
same date contained a similar statement. To this offer the plain- 
tiffs answered on September 21st that the person to whom they 
wished to offer them was absent, and that they would wire the défend- 
ant should such person, on his return, aceept the bonds, or make an 
offer. On September 24th the plaintiffs wrote the défendant as 
f ollows: 

"We Wired you this a. m. as f ollows: 'Keep touch of bonds few days, if 
possible. Negotiations progressing.' We hâve ofifered them to two men, each 
of whom seems to think that he can at least get a bid for the lot in a short 
time, even if they cannot be sold at your price. Both of them expect to 
know this week what they can do. As, in the event of a sale to them, we do 
not wish to become responsible for the payment, we may ask you to place 
the bonds in some New York bank, say for one business day, to be delivered 
to order of American Exchange Bank, Duluth, upon payment of price agreed 
upon. In tÉat case, if the buyers fail to close the deal, we would incur no 
loss." 

The défendant answered this letter on September 28th as f ollows: 

"Yours of the 24th came duly to hand. In reply beg to say that the simplest 
manner to handle the sale of the Duluth G. & W. bonds, in case you prefer it, 
is to let your bank authorize the payment for the same through their New 
York correspondent, and your purehaser can deposlt the money with your 
bank in Duluth. This excludes ail risk on your part." 

On September 30th the plaintiffs telegraphed the défendant: 
"Can get eighty-flve for the bonds for November deUvèry. Answer." 
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Ilie défendant çxpressed qualifled consent to this on October Ist, 
and on the saine date received froin the plaintiffs the following: 

"Only différence seems to be the question of accnied interest. If you prêter 
cash lump sum elghty-two hundred aJj,a flfty covering eyeryttilng, thlnk could 
make tbàt deal. If yoù reply satisfactorily on elther proposition, can close 
qulekly." 

To tiijs the défendant telegraphed on October 2d: 

"I sell jou ten Duluth Gas & Water sixes for eighty-two hundred and flfty 
dollars, payable and deliverable prompt New York." 

The bonds were delivered, and payment made, ais suggested in the 
plaintiffs' letter of September 24th and the defendant's letter of Sep- 
tember 28th. In fact, the défendant delivered 5 pèr cent, bonds un- 
der thè misapprehension that they were 6 per cent, bonds, and on 
Oetober 6th the plaintiffs advised thè défendant of the mistake, and 
in their letter of that date the plaintiffs maintaiii the pretense that 
they had sold the bonds to third parties, and to this end the following 
langnage is used: 

"In reply to your message thls a. m., asktng tenus of settlement, we repUed 
BM (ollowjj 'Flve per cent, bonds Unsalable. We sold sixes as offered. You 
recelveiback bonds, relmburse bank, and pay us différence to flil our sale.' Thls 
was before we had seen the buyers. Hâve seen them since, and they are dls- 
posed to Inslst upon dellrery, though, of course, If you cannot deliver, we shalî 
haveto màkë some settlement wlth them. We dépend upon your taklng care 
of us to thé estent necessary for settlement" 

Again, on October 7th, the plaintiffs wrote the défendant: 

"We sold them [referring to alleged purchasers] the bonds at 96, for whlch 
we wlU, If It wlU be of service to you, furnlsh certified statement from Ameri- 
can Bxchftnge Bank. • • • If we are forced to settle with the purchaser, 
we Bhall bave to pay to market; whlle, If we were able to offer them a vol- 
untary settlement, we thlnk they would mak^ us Bome concessions." 

This claim of undiscovered principals was preserved in subséquent 
letters. In the end the bonds were received bâck by the défendant, 
.the bank was reimbursed, and in the présent action the plaintiffs sue 
to recover damages for the breach of the defendant's contract to de- 
liver 6 par cent, bonds. To this point it is évident that the plaintiffs, 
ekilled brokers, long résident of Duluth, knew that the défendant was 
seeking a bîd for bonds of the water and gas company of that city, 
and that he contracted to sell the same at some 25 per cent, below 
their value, and that the plaintiffs represented that they were acting 
for third persons, and carefully stipulated that they should not be in 
any wise responsible for the bonds. But upon thé trial the plaintiffs 
shifted, their relation to the transaction, and claimed that they were 
acting as agents for themselves, and that they represented no prin- 
cipals. Hence, it is certain that the statements in their letters in 
that regard were utter falsëhoods, and that they procured an exemp- 
tion froni Personal liability by means of this false and fraudulent rep- 
résentation that they were mère agents. It is obvious that the de- 
fendant regarded the plaintiffs as mère agents in the transaction, 
and the plaintiffs, by careful misrepresentation, not only fostered this 
belief, but also secured ail the immunity that could be conferred upon 
agents, even to total exemption from liability. The plaintiffs owed 
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the défendant the duty of practical integrity in the transaction. The 
plaintiffs undoubtedly knew, after September 21st, when the défend- 
ant offered to sell bonds to the amount of |10,000 at 82^ per cent, 
of their face value, which was 20 or 25 per cent, less than their actual 
value, that the défendant was acting upon some misapprehension, 
and the plaintiffs nicely adjusted their conduct to perpetuate such mis- 
apprehension. Although they claim to hâve been the real princi- 
pals, they gave the défendant for some 10 days assurances that they 
were seeking diligently the conclusion of a contract of sale with third 
persons, and flnally put such illusionary third persons in the position 
of the purchasers, and so attempted to shield themselves that they 
"would incur no loss." 

Two gênerai propositions of law sufflciently favorable to the plain- 
tiffs may be stated. When a contract not under seal is made with an 
agent in his own name for an undiscovered principal, whether he de- 
scribes himself to be an agent or not, either the agent or principal 
may sue upon it. Ludwig v. Gillespie, 105 N. Y. 653, 11 N. E. 835. 
In the case of written contracts the right of action follows the légal 
title, and the party entitled to maintain an action upon a written con- 
tract is the one to whom, by its terms, it is to be performed. Weed 
V. Insurance Co., 133 N. Y. 394, 407, 31 IST. E. 231; Considérant v. 
Brisbane, 22 N. Y. 389. May the plaintiffs claim a right to maintain 
this action (1) as the agents of undiscovered principals or as the un- 
discovered principals, or (2) as the persons M'ith whom the contract 
was made, and to whom performance was promised? If they may 
sue as agents, it is upon the theory that they hâve principals behind 
them, for whom they act in a représentative capacity. Id. 395, 396, 
398; Pitney v. Insurance Coi, 05 N. Y. 18. If the plaintiffs sue as 
the undiscovered principals, the contract must be such that the prin- 
cipals, when discovered, are bound to the défendant for its fulfillment, 
for an unnamed principal, when revealed, is liable for the performance 
of the contract, unless the liability was liraited expressly to the agent 
alone (Knapp v. Simon, 96 N. Y. 288, 289; Cobb v. Kiiapp, 71 N. Y. 
348; Tuthillv. Wilson, 90 K Y. 423; Kayton v. Barnett, 116 N. Y. 
027, 23 N. E. 24) ; and it is equally true that the agent of an undis- 
covered principal is liable at the option of the opposite party (Arger- 
singer v. MacNaughton, 114 N. Y. 535. 21 N. E. 1022; Tuthill v. 
Wilson, 90 N. Y. 423; Cobb v. Knapp, 71 N. Y. 348; Knapp v. Simon, 
96 N. Y. 288), although it seems that the right of an agent, with whom 
the contract is made, to sue, may not be dépendent upon his personal 
obligation to respond for the fulfillment of the contract (Considérant 
V. Brisbane, 22 X. Y. 391; but see dissenting opinion of Denio, J., 
at pages 398, 399). In the présent case the plaintiffs expressly con- 
tra et ed that they should not be personally liable, and fraudulently 
represented that there were third parties upon whom ail the responsi- 
bility should fall. This, in terms, relieved the plaintiffs of ail con- 
tractual liability, and led the défendant to believe that there were 
responsible parties, who were bound personally for the fulflllment of 
the contract to the défendant. In fact, there were no such parties. 
Hence the plaintiffs should not be allowed to maintain this action 
as agents, because, to the extent above stated, such an action involves 
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necessarily a responsible principal, and, confessedly, no such principal 
existe. But, nevertheless, the plaintifEs could maintain the action 
as principals, notwithstanding the mvth concerning the third parties 
(Patrick V. Bowman, 149 U. S. 411, 421, 422, 13 Sup. Ct. 811, 866), had 
they not contracted that they should not stand in the place o£ prin- 
cipals by exacting an agreement that they should bear none of the 
responsibilities of principals. In such case they would not be liable 
ex contractu, even if their fraud were discovered, although they might 
be liable for fraudulent représentation. But the plaintiffs' possible 
answer may be that, notwithstanding the exemption obtained by 
them, they would hâve been liable as principal parties to the contract, 
if the facts had appeared. This is tantamount to saying that the 
discovery of their fraud would hâve resulted in their liability, and 
this position is équivalent to aflEirming their own fraud to obtain 
the necessary relation to the contract. The fact is that the plain- 
tiffs intended (1) to take advantage of the obvious ignorance of the 
défendant as to the value of the bonds; (2) to shield themselves from 
ail claim to respond to the défendant for any possible miscarriage of 
the contract; (3) to contract that certain unnamed third persons, 
nonexistent in fact, should be the real responsible parties of the sec- 
ond part. They now seek to assert that they are and were the real 
parties of the second part, and entitled to ail the powers that were 
intended to be conferred upon them. To admit such contention 
would be to remove the estoppel which the plaintifEs by systematic 
untruthfulness hâve set up against themselves. If they are denied 
the right to sue, it is because they, by their own stipulations and 
représentations, devested themselves of the capacity of proper suitors. 
Thèse views must resuit in an afiflrmance of the judgment, with costs. 
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(Circuit Court of . Appeals, Second Circuit. July 18, 1899.) 

No. 102. 

1. CORPOBATiON— Stjbscriptions to Stock— Parties to Contract. 

When a corporation Is organized, and a subscription to its stock pre- 
viously made is accepted, sucli subscription becomes a contract binding 
accordlng to its terms, the parties to wtilch are tlie corporation on one side 
and tlie subscriber on tlie otlicr. 

2. Gdaranty — Considération. 

Défendant was instrumental in procurlng subscriptlons to the stoclc of a 
corporation, and afterwards In its organizatlon. The subscriptlons were 
accepted, and the stock paid for and issued. Subsequently a subscriber, 
on behalf of himself and other stockholders, Including plaintlff, wrote 
défendant in regard to certain matters relating to the corporation, and in 
hls reply défendant stated, "I promise yen that everything shall be done 
which is necessary to carry out the terms provlded In your subscription 
list, and in a œanner tliat shail be satisfactory to you." Held, that such 
promise, even If construed to apply to ail matters contalned in the sub- 
scription, and not merely to those inqulred about, was wlthout considéra- 
tion as a guaranty to plalntlfC, who had already pald for and recelved hls 
stock, and who took no action in reliance on such promise. 
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In Error to the Circuit Court of tlie United States for the Southern 
I>istrict of New York. 

Archibald F. Qark and James McNaugM (Joseph D. Redding, on 
" the brief), for plaintiff in error. 

Arthur H. Masten and J. Snowden Marshall, for défendant in 
error. 

Before WALIACE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

THOMAS, Djetrict Judge. The true question involved in this ac- 
tion is whether the défendant below (the plaintifif in error), as a guar- 
antor, is personally liable for the nonfulflUment of the terms of an 
agreement which the plaintiff subscribed, and pursuant to which he 
paid for and received the stock of a corporation afterwards formed. 
The plaintiff allèges a contract by the plaintiff with the défendant for 
the purchase of 100 fuU-paid, nonassessable shares of the company's 
stock, and an agreement in the nature of a warranty, made by the de- 
fendant with the plaintiff, that the company, when organized, should 
hâve assets in lands and money as hereafter stated. The subscrip- 
tion agreement signed by the plaintiff and others provided as f ollows : 

"We, the undersigned, in considération of the sum ot one dollar by each to 
the other in hand paid, the receipt of which Is hereby acknowledged. and the 
further considération of the mutual benefits and profits expected to be reallzed 
from the investments hereinafter set forth, do agrée as f ollows: First, Wf 
subscribe to and agrée to pay for at the rate of $50 per share (par $100) the 
number of stiares set opposite our names of the Fidalgo Island Land Company. 
Second. It is stlpulated and agreed that the assets of the Fidalgo Island Land 
,Co. are to conslst of five hundred acres of land situated in sections 23, 26, 25, 
1. 2, and 6, upon Fidalgo Island, in Sl^agit county, in the state of Washington, 
and that said Island is the northern terminus of the Northern Pacifie Railroad 
upon Puget Sound, ànd that at least 40% of the above five hundred acres Is 
located in said section 23. Third. It is further stipulated and agreed that 
capital stoclt of said company shall be twelve hundred thousand dollars, of 
which $200,000 shall remain In the treasury of the company for a worklng 
capital, and the remainder sold to subscribers at flfty cents on the dollar, or an 
équivalent of a thousand dollars an acre average priée for the territory owned 
by the company; this being the price. with ten per cent, added, at which a 
large portion of the above property was purchased about a year ago by a 
pool formed in Seattle and Tacoma. Fourth. It Is further stipulated that the 
property in section 23 bas been platted and was flrst placed upon the market 
at private sale February 3, 1891, and that the sale by lots up to date has ag- 
gregated between forty and flfty thousand dollars, and that the priées obtalned 
hâve ranged from six to eight thousand dollars per acre; that the sale is 
steadlly and regularly progressing, and that the proceeds of sales already made 
shall remalB in the treasury of the company for the benefit of the gtock- 
holders." 

This contract, until accepted by the corporation, existed only as 
to the subscribers thereto, but upon such acceptance the corporation 
became a party to it, and it became binding according to its terms. 
The plaintiff allèges that the company never had the stipulated assets, 
and the flnding of the jury establishes that the terms of the subscrip- 
tion agreement respecting such assets were not fulfllled. An ac- 
curate statement of the dates of relevant events is of flrst importance, 
The agreement was subscribed by the plaintiff at a date not precisely 
obtainable, but it was after the meeting heid at the Renneri House 
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on April 13, 1891, and before the flrst certiflcate of stock was îssued 
to the plaintiff, on May 11, 1891. The plaintiff flxes the time in 
March or April, and the latter month is the probable time. The Com- 
pany was incorporated on the 28th day of April, 1891, in the state 
of Washington, for the business of buying and selling land. One 
McMurran, who claimed to hâve obtained the subscriptions at Balti- 
more, designatëd one Howard at such city to receive payment of the 
subscriptions, and for this purpose plaintiff delivered to Howard a 
check, dated May 13, 1891, payable to the order of McMurran. On 
May 16th, Howard sent 119,820, obtained from subscriptions, to Mc- 
Murran, and the latter kept plaintiff's check for pretended commis- 
sions, and delivered the balance to the défendant, and the same was 
deposited to defendant's personal bank account. The défendant 
claims that this money, with other moneys received from subscrip- 
tions, was applied to the purchase of land, in the interest of and at 
the direction of the company. TJnder the date of May 11, 1891, the 
Company issued in the plaintiff's name its temporary certificate No. 
13 for 100 shares of its capital stock, and on May 12th intrusted the 
same to McMurran for delivery to the plaintiff, and McMurran caused 
its actual delivery to the plaintiff. After the permanent certiflcates 
had been lithographed, a second certiflcate, numbered 11, and dated 
August 22, 1891, was issued to the plaintiff, and transmitted to him 
thrùugh Howard, about February, 1892, and the flrst certiflcate was 
returned to the company. 

The foregoing statement présents the Salient features of the plain- 
tiff's contract with the Fidalgo Company. It remains to consider 
what relation the défendant bore to thê transaction that should in- 
volve Personal liabilîty on his part. This question présents three 
subinquiries: (1) The communications between the défendant and 
the plaintiff; (2) the interest of the défendant in thé stock delivered to 
the plaintiff; (3) the defendant's connection with the money received 
from the subscriptions. The attention of the subscribers to the un- 
dertaking was attracted by McMurran, who, in the spring of 1891, 
visited Baltimore. After April 13th, and previous to the incorpora- 
tion of the company on April 28th, tibie défendant visited Baltimore, 
and met severaJ persons, who afterwards signed the subscription 
agréement, and explained the project, at a meeting at the Eennert 
House, in thàt city, and the défendant there made certain statements 
upon which some reliance is placed to prove the defendant's liabilîty. 
The nature of thèse statements is shown by the évidence of Marshall, 
who at ail times is prominent among the subscribers. The plaintiff 
was not présent at the meeting. He did not at that time or on any 
subséquent occasion meet the défendant. Nor is there any évidence 
that the defendant's statement was communicated to him, or to any 
ône acting in his behalf. There is nothing whatever in the state- 
ment made by the défendant at the Eennert House that tends to show 
an agréement on the part of the défendant to assure the performance 
of the promises contained in the agréement as to the assets of the pro- 
posed corporation. Approximating the time of the subscription, a 
doubt arose in the mind of Marshall as to the légal right of the cor- 
poration to issue stock accbrding to the terms of the paper, which pro- 
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vided that only 50 per cent, of its nominal value should be paid there- 
for. Hence, Marshall wrote to and received letters from the défend- 
ant on the subject, which constituted the second item of évidence up- 
on which the plaintiflf relies. On April 9, 1891, Marshall wrote to 
McMurran as follows: 

"In connection with the proposed subscription to the stock of the Fidalgo 
Island Land Company, there Is a matter as to which I and a nmnber of oth- 
ers -would lilce to be fuUy informed. The stoclc is to be subscribed for and 
paid for at the rate of $50 per share, the par being $100. Xow, while such 
an agreement can no doubt be made as between the company and its stodi- 
holders, it is equally certain that it is void as to creditors, who can require 
the full payment for the stock. If, however, the laws of Washington author- 
!ze stock subscriptions to be made in property other than money, such pay- 
ment may be validly made, if the mode prescribed by law for making it be 
complled with. I would like to hâve the views of some one better informed 
than I am on the subject, and to know whether the stock received by the sub- 
.soribers is to be so issued to them as to preclude the possibility of a claim 
liy creditors for a further paj'ment beyond the $50 per share. Please obtain 
this information for me as soon as you ean." 

To this letter the défendant replied under date of April 13, 1891, 
and the reply is addressed speciflcally to the inquiry of Mr. Marshall, 
and in it he gives attention to the legality of issuing the stock for 
property, and then adds : 

"ïhe price at which the lots are being sold, as Mr. McMurran has probably 
explained to you, is greater than the par value of the conipany's stock. The 
stock, when issued, will be issued directly to the company's grantors in pay- 
ment for the lands eonveyed. The stock will therefore be fuUy paid up and 

nonassessable." 

If, as claimed by the plaintiflf, thèse letters antedate the subscrip- 
tion by the plaintiiî, they indicate no agreement on the part of the 
défendant with anybody. Marshall wrote for the defendant's views, 
and such he received. On May 13, 1891, Marshall addressed another 
letter to McMurran, seeking information. In it he says: 

"I hâve just received your letter of the 12th inst., and hâve seen the letter 
of Mr. McNaught to Mr. Howard. * * • Mr. McNaught's letter says that 
'arrangements' hâve been made 'for the balance of the subscription of $200,000.' 
I suppose, if the subscription had been actually made, this language would not 
hâve been used, and, as the suecess of the enterprise dépends, accordlng to my 
understanding, upon raising the entire amount, I do not care to put $10,000 
in upon any contingency as to actually getting the requisite amount. I think, 
if I am to put up casli, I ought to know under what 'arrangements' others are 
to share in the venture. I will be obliged, therefore, for full information on 
this point. I also understood that I was to get stock that had been issued 
full paid to Mr. McXaught, or to some one else, and transfeiTcd to me by him. 
The certiflcate shown me is from the company directly. Please let me know 
fully about both thèse matters at your earliest convenienee, and oblige." 

To this letter of Marshall the défendant replied under date of May 
14, 1891. In it the défendant addresses him self flrst to the question 
as to whether the entire treasury stock would be taken, and the letter 
continues: 

"I guaranty that the subscriptions will be completed within thirty days. I, in 
company with T. F. Oakes, président of the Nor. Pac. R. R. Go., leave for the 
coast on Tuesday next, and I am anxious to dose up Mr. McMurran's subscrip- 
tions before leaving. I do not know whether the record which is kept at 
Seattle, Washington, shows that stock to the extent of a million dollars has 
been issued to the persons conveying the land to the corporation, and canceled 
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to the estent of the subscrlptlon of yourself and your friands. I présume, 
however, that everythlng is regular upon the record, but, If It is not, when 
I reaeh Seattle I wlU hâve the records perfected in détail. You need not 
baye the sUghtest appréhension regarding a faiiure to secure subscriptions for 
thé remainder of the $200,000, or the regularity of the proceedings, I promise 
you that everything shall be done which is necessary to earry ont the terms 
provided in your subscrlption list, and in a manner that wlU be satisfactory to 
you. If you prêter to hâve the stock issued to some person conveying the 
property to the company, or a person represented by the person making such 
cionveyance, so as to leave no doubt as to the stock being fuU-paid and un- 
assessable, kindly instruct John D. Howard to return your stock to me, and 
I will havè it issued to such a person, and by that person transferred to you." 

It appears that at this point the subject of inquiry by Marshall was 
the nonassessable nature of the stock, and the oîbtainment of sub- 
scriptions for the 1200,000 of stock. But, before this letter was 
written, the plaintiff had signed the subscription, his subscription had 
been accepted by the corporation, the stock had been issued, the 
plaintiff had drawn and delivered his check to Howard in payment 
thereof, and, so far as appears, plaintiff was in possession of the stock. 
But from the letter of Marshall to McNaught dated May 16, 1891, it 
appears that the money had not been forwarded by Howard at the 
time McNaught's letter of May 14th was received, for Marshall writes : 

"Your letter of the 14th Inst. is just received, and the statements it contains 
are satisfactory to me. I hâve so stated to Mr. Howard this morning, and 
he will forward the money in his hands." 

Subséquent letters interchanged by Marshall and the défendant 
show: (1) That Marshall was urged by his own solicitude, and that 
of other subscribers at Baltimore, to make inquiries concerning the 
condition of the company; (2) that Marshall and the défendant un- 
derstood that the stock already issued to the subscribers should be re- 
tired, and that stock made f uU-paid by issuing the same for property 
conveyed to the company should be delivered by the party receiving 
such stock to the subscribers to the extent of their holdings, and 
that this had not been done at the date of Marshall's letter of Oc- 
tober 10, 1891 ; (3) that Marshall applied to the défendant for informa- 
tion concerning the promised assets of the company by letters dated 
August 14 and October 10, 1891, and that the défendant replied 
thereto, but that Marshall made no claim that the défendant guaran- 
tied the fulflllment of the subscription paper in that regard. The 
understanding of the matter, as regards Marshall and the défendant, 
is summarized in the letter written by Marshall under date of October 
10, 1891, and the answer of the défendant thereto by letter under date 
of October 13, 1891. There is one fact that admits of no doubt, 
namely, no letter subséquent to that of May 14, 1891, tends to show a 
promise on the part of the défendant to assume the fulflllment of the 
subscription paper as regards the stipulated assets of the corporation. 
It is considered that, if the warranty was made at ail, it was made 
by the letter written by the défendant to Marshall on May 14th. 
That guaranty related to the fulflllment of a contract of subscription 
prior to that date to which the Fidalgo Company, afterwards organ- 
ized, became a party, and had no prospective référence to the agree- 
ment alleged to hâve been made over two months thereafter between 
the défendant and the plaintiff for the sale of stock. It is not nec- 
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essary to détermine the scope of the alleged warranty. Marshall 
wrote, making inquiries respecting the manner in which the stock 
should he made nonassessable, and as to the subscription for the 
remaining |200,000 of stock, and it was to thèse inquiries that 
the defendant's mind was directed, and to thèse, presumably, his let- 
ter was addressed. He uses the f oUowing language : 

"I guaranty that the subscriptions will be completed withia thirty days. 
♦ * * I promise you that everything shall be done which is necessary to 
carry out the terms provided in your subscription list, and In a manner that 
will be satisfactory to you." 

This language, standing by itself, is sufflciently gênerai to cover the 
matter of the assets of the company; but whether it does so is open 
to discussion, and the détermination of the question is not required, 
inasmuch as such contract, whatever its scope, was without considéra- 
tion. It did not accompany the making of the primary contract. No 
considération moved the défendant for the making of such promise; 
nor is there any évidence that any liability was contracted on the 
part of the plaintifE by reason thereof. His agreement with the com- 
pany had been executed on his part. He had paid the money for his 
subscription to Howard. The company had issued the stock. The 
plaintiff presumptively had the stock in his possession. In short, no 
liability was assumed by the plaintiff under the influence of the al- 
leged warranty, nor was there any independent considération for the 
making thereof. If the warranty was inoperative, the question 
whether the transfer to the company of stock by the défendant, and 
the issuing of the stock to the subscribers, created a sale thereof to 
the subscribers by the défendant, need not be determined. The war- 
ranty was not and could not be collatéral to such agreement, and de- 
rived no support therefrom. There was, undoubtedly, a promise 
from the défendant to Marshall, at the latter's solicitation, that stock 
should be issued by the company for the property to be purchased by 
it, and that the récipient of the stock should transfer the same to the 
subscribers to the extent of their subscriptions. This was for the 
purpose of making the stock full-paid. There is évidence tending to 
show that the défendant received from the company stock in pay- 
ment of interests claimed to hâve been transferred to the company, 
and that he surrendered some such stock to the company, and an inci- 
dental amount was afterwards issued to the subscribers. There is not 
the slightest évidence that he ever, upon the bocks of the company 
or otherwise, transferred stock to the subscribers. As late as Octo- 
ber 10, 1891, Marshall complains to défendant that the arrangement 
has not been carried out. Therefore a sale of the stock could not 
bave been made in August of that year, as seems to hâve been found 
by the jury, although the spéculation may be indulged that the stock 
issued in the following year was pursuant to that arrangement. 
However, the question has no deflnite bearing upon the real fact in 
issue. 

It is not necessary to consider whether the défendant properly 
and providently expended the money paid to McMurran pursuant to 
the terms of the subscription agreement. The money belonged to 
the company, and the défendant was accountable to it for the same. 
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There is ho évidence whatever that the défendant personally appro- 
priated it under an arrangement that it should f urnish a considération 
for the sale of the stock by him to the Baltimore parties, nor does it 
appear that the plaintifl ever had such a conception. The conclusion 
that the guaranty contained in the defendant's letter of May 14th 
was without considération requires the reversai of the judgment, with 
costs. 



PRICB V. BOARD OF CHOSEN FEEEHOLDERS OF PASSAIC COTJNTY. 

(Clretilt Court of Appeals, Third Circuit. August 1, 1S99.) 

No. 7, Marcli Term, 1899. 

.1. Municipal Cobpokations— Lettehs Solicitikg Plans from Architects — 

CONSTfJDCTION. 

A county board, having statutory authorlty to build a court house, issued 
a lettèr to architects, iuvitlng tlie submission of plans in compétition, stat- 
Ing that the boàrd had full power to sélect an architeet, and to erect the 
building, and offering certain premiums to be given to the authors of the 
six designs "whlch shall be séleeted by the commlssioners." It further 
stated that the board had invited a third person to act as its professional 
advlser "in the conduct of the compétition and in the examination of the 
designs submitted," to whom such designs should be sent, and that a 
number would be selected by him, and handed over to the board, with his 
comments and recommandations. Eeld, that such letter did not constitute 
an agreement with a competitor that the right of sélection should be con- 
flned to the designs recommended by such person. 

2. Same— Selkcting Plans for Public Building—Powers of Board. 

A board having statutory authorlty to seleet plans for a public building 
may voluntarlly, in the exercise of its discrétion, confine its choice to one 
of a number selected by others, but it has no power to bind itself in ad- 
vance to do so. 

In Error tb the Circuit Court of the United States for the District 
of New Jersey. 

Julius J. Frank, for plaintiff in error. 
Dewitt C. Bolton, for défendant in error. 

Before ACHESON and DAMAS, Circuit Judges, and BUEFING- 
TON, District Judge. 

BUTFINGTON, District Judge. This is a writ of error brought to 
review the action of the circuit court in sustaining a demurrer and 
enterjng judgment in favor of the défendant in a suit brought by 
Bruce Priée, the plaintiff in error, against the board of chosen free- 
holders of the county of Passaie. In pursuance of chapter 285 of 
the Laws of 1895 of New Jersey, whereby the board of chosen free- 
holders of counties were, inter alia, authorized to appoint three com- 
mlssioners, "who shall hâve power to erect on the property now 
owned by said county such buildings as they may deem suitable for 
the purposes of this act," the board of chosen freeholders of Passaie 
county named certain commlssioners to erect a court house at Pater- 
son, N. J. Thèse commlssioners invited Prof. William R. Ware, of 
Columbia Collège, to act as "their professional adviser,both in the con- 
duct of the compétition and in the examination of the designs submit- 
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ted," and issued a circular to architects, dated June 1, 1896, request- 
ing them to submit plans. In pursuance thereof, the plaintiff, with 
some flfty others, prepared and submitted designs for a court house. 
His plans, with those of eleven others, were selected by Prof. Ware, 
and recommended to the commissioners. The latter, f rom the thirty- 
eight additional plans, selected one for the building, and its designer 
as the architect, and awarded premiums of |300 each to flve other of 
said thirty-eight. The plaintiff allèges that this was in violation of 
the agreement embodied in said circular; that by its terms the com- 
missioners were coniined in their choice to the twelve selected by 
Prof. Ware; that by the commissioners going outside said number 
the plaintiff was damnifled, and a right of action accrued to him to re- 
cover the expense incurred in the préparation of his plans. Assum- 
ing, for présent purposes, that any spécial damage was done the plain- 
tiff, who, it will be observed, was not necessarily one of the six to 
be selected, two questions yet remain: First, whether there was a 
contract to sélect from the twelve chosen by Prof. Ware; and, sec- 
ondly, if so, could the commissioners thus delegate their delegated 
authority? On the first question we think the letter cannot be read 
to bind the commissioners to confine themselves to the choice made 
by Prof. Ware. The first clause asserts in the commissioners them- 
selves "full power to sélect an architect, and to proceed with the con- 
struction of the building." In the same clause they deflne Prof. 
Ware's relation, namely, they hâve invited him to act with them as 
"their professional adviser" in "the conduct of the compétition and in 
the examination of the designs submitted." He is to act with them, 
not for them; and he is an adviser, not an arbiter. The next clause, 
far from conferring on their adviser the right and duty of deciding, 
expressly confines the power of choice to the commissioners, viz. 
"and they offer to give to the authors of the six designs which shall 
be selected by the commissioners the foUowing prizes," — a thing 
which, it is to be noted in passing, they hâve done, and the doing of 
which forms the gravamen of the plaintiff's complaint. The only 
possible ground for contending that the commissioners contracted 
to sélect the architect and prize winners from Prof. Ware's pre- 
liminary sélection is found, if at ail, in the clauses following: 

"The designs wlU be sent to Prof. Ware. who will proceed to examine them. 
AU drawings or sets of drawlngs not conforming to the requirements will be 
thrown ont. From the remalnder he will sélect those which he flnds the best 
among them, not less than twelve in number, which he will hand over to the 
commission, with his commenta, and any recommendations he may hâve to 
make. If the commission finds Itself unable to choose upon the évidence bef ore 
it between two or more of the competitors, it will invite the competitors among 
whom its choice lies to présent, under the instructions of the commission, 
such further explanations or drawlngs as the nature of the questions at issue 
may requlre." 

We search in vain therein for any provision which restricts the 
commission, or limits or abridges its field of sélection. It is true, 
Prof. Ware was to make a preliminary choice of at least twelve, and 
"hand them over to the commission, with his comments and any 
recommendations he may hâve to make," but thèse were duties in 
line with his relation as professional adviser, and such comments or 
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recommendations could not, unless expressly stipulated, be held to 
abridge or limit the gênerai powers vested in the commissioners. 
Moreover, the paper as a whole shows the commissioners were to hâve 
ail the plans before them. For example, ail plans were to be sent 
originally to Prof. Ware alone, but when they were returned they 
were to "be returned by the commissioners to their authors, after the 
award has been made." That the commissioners were to hâve ail 
the plans before them js also shown by their agreement not to adopt 
any original suggestion of an unsuccessful competitor without com- 
pensation. Indeed, we think the whole scope of the paper shows 
clearly that Prof. Ware was the professional adviser of the board, 
and that neither expressly nor impliedly did the commissioners re- 
strict themselves or limit the field of choice to those whom he should 
recommend. Then, too, if the paper. were read or construed as a 
surrender on the commissioners' part to Prof. Ware of the right and 
duty of sélection which the law intrusted to them, it was ultra vires. 
As was well said in Cope v. Hastings, 183 Pa. St. 322, 38 Atl. 720: 

"They might voluntarlly or In the exercise of their discrétion limit their choice 
to one of eight, chosen by others as more compétent, but they could not bind 
themselves to do so. The discrétion which was free at first must remain so, 
or up to the time of final judgment and action." 

Being, therefore, of the opinion that on both grounds the demurrer 
was rightly sustained, the judgment of the court is afQrmed. 



EVANS v. FELTON. 

BIRCH V. SAME. 

(Circuit Court, N. D. Illinois, N. D. July 27, 1899.) 

No. 24,799. 

Rbmoval dp Causes— Sbpàrablb Contbovbrst— Action foe Joikt Tort. 

Where a déclaration in a state court in form charges a joint tort against 
two or more défendants the cause Is not removable by one défendant as 
Involving a separable eontroversy on the ground that the facts stated do not 
constitute a cause of action against him, that being a matter for the dé- 
termination of the State court, i 

On Motion to Kemand. 

F. J. WooUey, for plaintiff. 
Rufus S. Simmons, for défendant. 

KOHLSAAT, District Judge. Defendant's contention in support 
of the proposition that the eontroversy herein is severable as to him 
is that the déclaration fails to state a cause of action as against him, 
while it does state a good cause of action as against the other défend- 
ant. The déclaration charges that the two défendants jointly com- 
mitted the tort. It is admitted that, if the averments of fact were 

1 Separable eontroversy as ground for removal, see note to Robbins v. EUen- 
bogen. 18 C. C. A. 86, and, supplementary thereto, note to Meclie v. Minerai 
Co., 35 C. C. A. 155. 



KETTENRINQ V. NORTHWESTERN MASONIC AID ASS'n. 177 

sufl3cient to support this charge, the cause would net be severable. 
Eailroad Co. v. Wangelin, 132 U. S. 599, 10 Sup. Ot. 203. I liold that, 
under the facts in this case, where the déclaration in form charges 
a joint tort against two or more défendants, the question of whether 
or not the déclaration states facts sufiScient to establish a good cause 
of action against either of the défendants is one for the détermination 
of the state court. The cause is remanded. 



KBÏTBNEING v. NORTHWESTERN MASONIC AID ASS'N. 

(Circuit Court, N. D. Illinois, N. D. July 19, 1899.) 

No. 23,824. 

Insurance — Construotioît of Policy— Time within Which Actioit must bb 
Bkou&ht. 

A provision of a life insurance policy that no suit shall be maintainable 
thereon "unless the same shall be commenced within twelre months after 
the death of said insured," is unambiguous, and the limitation will be en- 
foreed in accordance witti the plaln meaning of its tenus where the décla- 
ration counts on the contract alone, and allèges no extrinsic facts excus- 
ing delay in bringing suit.i 

This is an action on a policy of life insurance. Heard on demurrer 
to a plea of limitation contained in the policy. 

Bulkley, Gray & More, for plaintifE. 
Walker & Payne, for défendant. 

KOHLSAAT, District Judge. This is a suit at law upon a policy 
of insurance which contains the foUowing clause: "No suit at law or 
in equity shall be maintainable against said association upon or 
growing out of this contract, unless the same shall be commenced 
within twelve months after the death of said insured." This suit 
was commenced 12 months and 15 days after the death of the in- 
sured. Défendant pleads the limitation of 12 months, and plaintiff 
demurs to the plea. This décision is upon said demurrer. Under 
another clause of the policy the amount to be paid to the beneficiary 
is payable within 90 days after the receipt by the company of satis- 
factory proofs of the death of insured. Plaintiff contends that the 
two clauses are conflicting; that the limiting of the right of action 
to 12 months must be construed as meaning a fuU period of 12 
months during any portion of which plaintiff could sue, and that such 
limitation period should only commence to run at the expiration of 
the said 90-day period. The case of Riddlesbarger v. Insurance Co., 
7 Wall. 386, is the leading case in the fédéral courts sustaining the 
ralidity of a clause in an insurance policy limiting a right of action 
thereon to a period less than that provided by the gênerai statute of 
limitation. Without discussing the question of whether or not such 
décision was faulty as against public policy, I hold that, in view of it, 

1 For conditions as to tlme of bringing action, see note to Steel v. Insurance 
Co., 2 G. C. A. 473, and, supplementary thereto, note to Rogers v. Insurance 
:!o., 35 C. C. A. 404. 
96 F.— 12 
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the plain meaning of the clause in question should be given effect by 
the court, and that unless some équitable circumstances are disclosed 
whicb would take the particular case out of the rule, or unless the In- 
surance company is estoppéd by its owh actions from relying upon 
such limitation clause, the Clause must be enf orced literally and strict- 
ly. The décisions are hbpelessly antagonistic on this point. The 
courts of a large majority of the states — including Hlinois — hâve 
given a literal construction to the limitation clause, and enforced it 
as it reads. A few of the state courts hâve attempted to distinguish 
between the meaning of "after the loss," and "after time of death," 
or "aftei* date of are," but I am not able to recognize that the terms 
are not practically synonymous. The matter has not been passed up- 
on by the United States suprême court. In the case of Steel v. Insur- 
ance Co., 51 Fed. 715, 2 C. G. A. 463, the circuit court of appeals of 
the Mnth circuit, by a divided court, held in accordance with plain- 
tiff's contention herein; but Justice McKenna dissented to such hold- 
ing in a strong opinion, with the reasoning of which I concur. The 
décision in that case was afi^rmed by the suprême court in 154 U. S. 
518, 14 Sup. et. 1153, but no opinion was handed down; and in view 
of the fact that on a previOus appeal of the same case, reported as 
Thompson v. Insurance Oo., 136 U. S. 287, 10 Sup. Ct. 1019, the su- 
prême court had held that ,t^ie company was estoppéd, by its actions 
in the premises, to rely upon this limitation, and refused to pass upon 
the construction to be given to the limitation clause, the afflrmance 
could be accounted for on the grbund ôf estoppel alohe. The fédéral 
circuit courts hâve decided both ways, but gêner ally upon the spécifie 
facts of the particular case. No doubt, upon the faqts of a particu- 
lar case, the court might properly hold that the limitation provided 
is unreasonable, or that the company is estoppéd to rely thereon; 
but where the déclaration is upon the contract, without averments 
explainlng or accounting for the delay in the institution of the suit, 
I hold tha,t the clause in question must be construed as it reads, in ac- 
cordance with the plain meaning of its language^ I also hold that 
the provisions of the by-laws and certificat es originaUy covering the 
Insurance on the. life of deçéased were iqierged in and abrogated by 
the existing contract. If the language of the présent contract were 
ambiguous, the wording of the old by-la^s and certiflcates might be 
looked to fpr the purpose of interprétation, but I hold the language 
of the présent contract not to be ambiguous. The demurrer to the 
plea is overruled. - 



McOXJLLOCH V. AYER. 

.Circuit Court, N. D. Illinois, N. D. June 80, 1899.) 

No. 24,946. 

NBauGENOE^FAiiiURBi TO Providj: Pire Bscapes— Illikoib Statute. 

The Illinois' statute relating to flre escâpes, in force July 1, 180T, In sec- 
tion 1 proyides that wlthin three months after its passage certain classes 
of buildings shall be provided with flre escâpes under the gênerai direction 
and a'pproval of the inspector of factorles. Section 3 makes it the duty 
sf the Inspector, where such buildings hâve not been so equipped as re- 
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quired, to serve a notice upon either or any of certain parties liaving an In- 
terest therein, Including owners, lessees, and occupants, commandiug such 
person or persons to cause tire escapes to be erected; and section i pro- 
vides a penalty for failure to comply with such notice. The act itself no- 
•where imposes on either of such classes of persons the duty of erecting 
lire escapes. Held, that the power of determinlng upon whom such duty 
rests in any particular case is vested in the iaspector, and, until he has 
designated such person by the required notice, a court cannot détermine 
that either an owner, lessee, or occupant Is liable by reason of a failure to 
comply with the statute. 

FoUansbee & Follansbee, for plaintifl. 
Smoot & Eyer, for défendant. 

KOHLSAAT, District Judge. The décision of thîs case dépends 
upon the construction to be given to the provisions of the statute of 
this state relating to fire escapes, in force July 1, 1897. The fee to 
the real estate, upon which was situated the building where the fire in 
question occurred, was in some person not named in this record. A 
99-year lease of the real estate was given in 1886. A seven-story build- 
ing was erected thereon by the lessee. A sublease for 10 years was 
made of the entire premises in 1890, and in 1895 défendant, Ayer, ac- 
quired the 99-year lease subject to this 10-year lease, at the same time 
taking an assignment of the lessor's interest in the latter. At the 
time of the flre the holder of the 10-year lease was in sole possession 
and control of the entire premises by itself or its subtenants. It is 
admitted that there is no common-law liability for failure to provide 
tire escapes. It must follow that the wording of a statute imposing 
this liability must be clear and explicit. Such a statute must be 
strictly construed. Section 1 of the statute in question provides that 
within three months next after the passage thereof certain des- 
ignated buildings shall be provided with tire escapes, and that the 
number, location, material, and construction of such flre escapes 
shall be subject to the approval of the inspecter of factories. This 
section contains a proviso that certain classes of buildings (includ- 
ing those used for manufacturing purposes) shall hâve a certain 
number of flre escapes, proportioned to the number of persons em- 
ployed in such buildings. Section 2 has référence to buildings erect- 
ed after the passage of the act. Section 3 makes it the duty of the 
inspecter of factories to serve written notice upon either or any 
of certain parties having an interest in the respective buildings 
(including owners, occupants, and lessees), wherever the building 
shall not be provided with flre escapes according to law, command- 
ing such person or persons served to cause to be erected flre escapes 
as provided in section 1, within 30 days after service of such notice. 
Section 4 provides a penalty for failure to comply with such notice. 
Section 5 provides that the érection of ail flre escapes shall be under 
the direct supervision and control of the inspecter of factories, and 
makes it unlawful for any person to erect fire escapes except in 
accordance with a written permit flrst obtained from such inspecter, 
prescribing the number, location, material, kind, and manner of con- 
struction. Section 6 provides that any person who shall be required 
to erect flre escapes under the provisions of the act shall make a 
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written application to the inspector of factories for a permit, which 
application shall contain certain information prescribed in said sec- 
tion. Section 7 repeals the former act Plaintifif is practically suing 
under section 1 of the act. This section déclares what buildings 
shall be provided with flre escapes, and the method of determin- 
ing the minimum number in proportion to the number of persons 
employed therein (with the exception of public halls, where the num- 
ber shall be determined by the inspector of factories). No person is 
named in this section upon whom the duty to erect is placed. In 
this respect it differs f rom the section of the New York statute quoted 
in plaintiff's brief. In the latter the owner or owners are named in 
the same paragraph that imposes the duty, and no other persons are 
named anywhere in the statute; .whereas, in the Illinois statute, 
owners, trustées, lessees, and occupants are mentioned in the third 
section as the persons upon whom notice may be serred, and who 
are made liable to a penalty for failure to obey the notice. The 
logical resuit of plaintiff's contention is that ail the persons named in 
section 3 are jointly and severally liable for neglect to provide the 
flre escapes as set forth in section 1, irrespective of notice. The act 
does not say so. If the analogy of the common law were to be f ol- 
lowed, the person who has the sole and exclusive possession and 
control of the premises would be liable, but none of the counts of 
the déclaration charge défendant with such control and possession, 
and several of the counts charge that the owner of the 10-year lease 
and its subtenants hâve the sole and exclusive control and posses- 
sion. The Pennsylvania statute flrst quoted in plaintiff's brief pro- 
vides that "it shall be the duty of" the owners or keepers of hôtels 
or landlords of tenement houses "to provide and cause to be flxed 
to every such building such permanent flre escape," etc. The amend- 
ed act of 1885 provides that "it shall be the duty of the owner or 
owners, in fee or for life, of every such building, to provide flre es- 
capes." The décisions cited simply turn on the person meant as 
owner. The Ohio statute provides that "it shall be the duty of any 
owner or agent of any owner of any factory • * * to provide 
convenient exit," etc., in case of flre. There is a wide différence 
between a provision that "ail buildings shall be provided" and "it 
shall be the duty of the owner to provide." The Rhode Island dé- 
cisions cited turn upon this point. I cannot hold that the fact that 
the statute of Rhode Island was avowedly pénal in its nature will 
make the reasoning of the courts of that state in Grant v. Powder 
Oo., 14 R. I. 380, and Maker v. Same, 23 Atl. 63, inapplicable 
to the statute of this state because the latter is not so designated. 
Both statutes impose a liability not before existing, and the person 
upon whom this new liability is placed should be designated with 
certainty, and not be left to conjecture. 

Oonstruing the act as a whole, I flnd that section I prescribed a 
requirement with référence to certain classes of buildings; that the 
duty of detennining when thèse requirements apply, and of enforcing 
the same, is placed upon the inspector of factories; that the inspector 
of factories is given the power of determining upon whom the duty 
of constructing the flre escapes shall be placed, as between one or 
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more of the persons named in the act; that until such désignation by 
the inspecter by means of the notice provided in the statute (at least 
so far as buildings constructed prior to the passage of the act are 
concerned), no liability arises ; and tliat, even if it was the intention 
of the législature to impose a duty to construct, irrespective of notice 
by the inspecter, the person upon whom it was intended to impose 
such duty and the resulting liabilities was not designated in the 
statute with certainty, and this court should not inflict such liabil- 
ities upon any one where it may only be determined by inference 
that such person was the one intended by the législature to be char- 
gea with the duty. The demurrers to the déclaration and the vari 
ous counts thereof are therefore sustained. 



In re DEWS. 
(District Court, D. Ehode Island. June 24, 1899.) 

1. Bankruptcy— Opposition to Discharge— Concbalment of Propertt. 

Where policies of Insurance on the life of the bankrupt are payable to 
his wife as beneficiary, and there is no proof that the premiums paid by 
the bankrupt were so excessive in amount as to justify the inference of an 
intended fraud on his creditors, money realized by the surrender of such 
policies is the property of the wife; and the bankrupt' s omission to disclose 
such fund to his trustée is not à fraudulent concealment of property of his 
estate, such as to forfeit his right to a discharge. 

S. Same — Failurb to Keep Bocks. 

Bankruptcy Act 1898, I 14, b (2), provlding that a dlseharge shall not be 
granted If the bankrupt bas, "with fraudulent intent to conceal his true 
financial condition and in contemplation of bankruptcy, failed to keep 
books of account," does not apply to cases where the failure to keep books 
was antécédent to the passage of the act. 

In Bankruptcy. On application of the bankrupt for discharge. 

Loren M. Cook and Sam'l W. K. Allen, for petitioner. 
Charles H. Tyler and H. C. Belles, for créditer. 

BEOWX, District Judge. The Washington National Bank, oppos- 
ing the discharge of the bankrupt, sets forth its flrst ground of opposi- 
tion as f oUews : 

(1) Because the bankrupt bas knowingly and fraudulently concealed, while 
a bankrupt, from his trustée property belonging to his estate in bankruptcy, 
to wit: (a) A property interest in the property and business of the Living- 
stone AVoolen Mills, (b) A property interest in the property and business of 
the Livingstone Mills, aequired by money realized upon policies of life Insur- 
ance upon the life of said bankrupt, and invested in the property and business 
of said woolen mills, through the médium of his son, ,T. Howard Dews. 

The only property to which, under the évidence as submitted, thèse 
spécifications can relate, is the sums arising from the surrender of cer- 
tain life insurance policies upon the life of the bankrupt. The wife of 
the bankrupt was the beneficiary, and upon the surrender of the 
policies the proceeds were her property. 

In Bank v. Hume, 128 U. S. 195, 206, 209, 9 Sup. Ct. 44, it was said: 

"It is, indeed, the gênerai rule that a policy, and the money to become due 
under it, belongs to the person or persons named in it, and that there is no 
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Power' In the persoii proeiiritig the insurancé, by any act of his, by deed or wlll, 
to transfer to, any other person the interest of the person named." 

While it is true that the paymeiit oî large premiums, out of ail 
reasonable proportion to the known or reputed flnancial condition of 
the pérSOn paying, and under circumstances of grave suspicion, may 
justify : the inf erence of fraud on çreditors in the withdrawal of such 
an ambunt from the debtor's résources, the présent proofs are too 
meager to show that this was thë îact in the présent case, or to sup- 
port a âhding that Mrs. Dews, through the payment by her husband of 
an excessive amount for premiums, has receiyed money which, ex 
aequo et bono, is the property of her husband's cteditors. Nor is the 
true question now before us an inquiry whethèr the creditors of the 
bankrupt hâve an équitable right to any portion of thèse funds. It 
is whether th« bankrupt has been guilty of knowingly and fraudulently 
concealing this property from his trustée. I am of the opinion that 
the failure of the bankrupt to disclose this property to his trustée was 
consistent with an honest intention, and was not a f raudulent con- 
cealment. The flrst spécification must be overruled. The second 
speciflcâtibn falls with the flrst. 

The third spécification charges the! failure, with f raudulent intent 
and in contemplation of bankruptcy, to keep books of account or 
records, from which the bankrupt's true condition might be ascer- 
tained, "frOto the date of Me failure, in 1889, to the date of filing this 
pétition in bankruptcy." The finding as to the flrst spécification dis- 
poses also of so much of the third spécification as relates to the fail- 
ure of the bankrupt to keep accounts relative to property in the 
Idvingstone Woolen Mills. In support of the remainder of its third 
spécification, the objecter relies upon acts committed long before the 
passage of the bankruptcy act of 1898, namely, during the period from 
August, 1889, to the early part of January, 1807. There is strong 
authority, however, for the bankrupt's contention tha,t section 14, b (2), 
is limited to acts committed after the passage of the bankruptcy act. 
In re Shorer, 1 Nat. Bankr. News, 331, 96 Fed. 90; In re Stark, 1 
Nat. Bankr. News, 232, 96 Fed. 88; In re Holtz, 1 Nat. Bankr. News, 
204; Buckingham v. McLean, 13 How. 150; Black, Bankr. p. 86; 
Coll. Bankr. 135, 1S7; In re Holman, 92 Fed. 512. While the ques- 
tion is not free from doubt, I am inclined to think that the narrower 
interprétation of the statute should be adopted. The third spécifica- 
tion is overruled. 

The spécifications relating to matters occurring prior to the date 
of the application for a discharge I flnd not to be sustained. They are 
therefore dismissed. 

The additional spécifications, flled after the oral hearing, and based 
upon the acts of the bankrupt in the hearing before me, give rise to a 
serions question. Though the matter was argued by counsel for the 
objecter, and called to the attention of counsel for the bankrupt, no 
argument of this question was submitted on behalf of the bankrupt, 
nor was the attention of the court called to such parts of the testimony 
as may be favorable to the bankrupt on this issue. I am unwilling to 
détermine this question merely upon the argument of the objecter and 
my own unaided recollection of the testimony. I therefore deem it 
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proper to direct the attention of counsel for the bankrupt to thé im- 
portance of the additional spécifications, and to grant them permission 
to file within 30 days a brief setting forth such parts of the évidence 
and such arguments as they may deem favorable to the bankrupt on 
the issue presented by the additional spécifications ; the objector, the 
Washington National Bank, to hâve leave to file a brief in reply, if it 
shall so désire. 



In re GRTJBBS-WILEY GKOCERY CO. 

Ex parte GKUBBS. 

(District Court, W, D. Missouri, S. D. June 17, 1899.) 

No. 40. 

t. BaNKRUPTCY — PRrOBtTY OF CLAIMS— WORKMEN AND SERVANTS. 

The gênerai manager of a mercantile corporation, who has suprême au- 
thority in managing and directing its daily business afEairs, and wlio is 
also a stockholder and director, and is allowed a salary of $100 per montli 
by the board of directors for his services as manager, is not a "workman" 
uor a "servant" of the corporation, within the meaning of Baakruptey 
Act 1898, § 64b, according priority of payment eut of bankrupt estâtes to 
"wages due to workmen, clerks or servants." 
3. Samk — Pkovabi.e Debïs— Sai.ahy op Manager. 

Where the gênerai manager of a trading corporation, who is also a stock- 
holder and director, has been allowed a salary for his services as manager, 
at a flxed monthly rate, by mère agreement of the board of directors, 
without any by-law or formai resolution or entry of record, he will not 
be entitled, as against the estate of the corporation in bankruptcy, to prove 
a claim for the unpaid balance of such salary (the same being several 
months in arrear), but only for the reasonable value of his services as de- 
termined by the court. 

In Bankruptcy. On revièw of décision of référée in bankruptcy in 
the matter of the claim of F. H. Grubbs as a creditor of the bankrupt 
corporation. 

Massey & Tatlow, for claimant. 
Sebree & Farrington, for the estate. 

PHILIPS, District Judgè. The Grubbs-Wiley Grocery Company 
was engagea in the mercantile business at Springfield, Mo., and has 
been adjudged a bankrupt. The claimant, P. H. Grubbs, at the 
time of the adjudication, and for several months prior thereto, was a 
stockholder and director in said company, and its gênerai manager, 
and présents a claim against the estate for |400 for his services as 
such manager, and asks that the same be allowed as a preferred claim. 
The référée refused to allow said claim as one entitled to priority over 
gênerai creditors, but did allow the same on a basis of |75 per month 
as the reasonable value of the claim for services, amounting in the 
aggregate to |225. The claimant has appealed to this court, and 
asks for a review of this action of the référée. 

The section of the bankrupt act relied upon by claimant is 64:b, 
subsec. 4, which gives priority to "wages due to workmen, clerks or 
servants which hâve been earned within three months before the date 
of the commencement of the proceedings, not to exceed three hun- 



184 96 FEDERAL REPORTER. 

(Ired dollars." The first question to be decided is, does tliis claimant 
corne within either of the designated preferred persons? He does 
not claim that he was a clerk. The term "workmen or servants" is 
to be presumed to hâve been employed in its ordinary acceptation. 
Ordinarily a workman is understood to be "one who labors; one who 
is employed to do business for another; a worker; one who is em- 
ployée! in labor." Doubtless the statute has référence to a workman 
employed on some character of work, — laboring for some person who 
sustains to him the relation of an employer or master, for whom he 
Works. So, also, the term "servant" ordinarUy means a person em- 
ployed by another to render personal services to the employer, be- 
tween whom the relation of master and servant exists, as understood 
in law. This claimant was himself a stockholder in this corporation, 
and was one of the board of directors, and was its gênerai manager. 
As such gênerai manager he stood in the relation of vice principal of 
the corporation. In its management and opération he represented 
and stood for the corporation. Because of his service as manager 
commanding more of his time and attention than other directors, he 
was accofded by the board, of which he was a member, a salary of 
|100 per month. He was not a servant, as he had no master over 
him; being suprême in authority in managing and directing the daily 
business affairs of the concern; obeying the direction of no superior 
in his work. It is true, he was, in a certain sensé, working for the 
corporation, the légal entity; but, in his office as director and gênerai 
manager, he was the représentative of the corporate body. His atti- 
tude in this respect was in no wise différent from that of the président, 
or any other director of the corporation. The board of directors, as 
is frequently the case, might hâve voted a salary to the président for 
his services. Could it be maintained that he was a workman or 
servant of the company on a salary, entitling him, on the déclaration 
of bankruptcy of the concern, to hâve his salary paid as a preferred 
claim? Indeed, it would présent a remarkable feature of the bank- 
rupt act, if the managing oflicers of a business corporation could vote 
themselves salaries ad libitum, and after, by their mismanagëment, 
wrecking the company, and inviting an adjudication of bankruptcy, 
they could, to the exclusion of other creditors of the concern, whose 
money and property they had obtained on crédit, corne in as preferred 
creditors, to the exclusion of such gênerai creditors. The act, in my 
judgment, admits of no such construction. Such an oflflcer of a cor- 
poration, being one of its board of managing directors and its gênerai 
manager, certainly was not in the mind of the lawmakers, and is 
certainly not within the spirit of the act, as a preferred creditor. 

The second matter for détermination is whether or not the claimant 
is entitled to the flxed salary which he claims the board of directors 
accorded him. The flnding of the référée in this respect is that: 

"F. H. Grubbs was a stockholder and director In sald grocery company on 
the 20th of August, 1898; he and WIley (another director) holding a controUing 
interest in said company, there being three other directors. And on said day, 
at a meeting of the board, said Grubbs was employed as manager of said com- 
rany, at a salary of one hundred dollars per month. That there was no reso- 
lution or by-law of the corporation authorlzlng said salary, and no entry of 
record allowing said one hundred dollars per month, but the directors then and 
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there agreed that he should be paid this salary; being the same salary formerly 
paid to the director and stockholder whom he succeeded in office." 

It does not appear from this statement whether or not the claimant 
voted or acted upon the matter of flxing his salary, nor, indeed, 
whether there were a suflScient number of directors présent to hâve 
acted upon this matter independently of his coopération. The facts 
found by .the référée are that at a meeting of the board said Grubbs 
was employed as manager. The settled law in respect of such cor- 
porations, in the matter of flxing the compensation for such em- 
ployés, is that "the compensation should be flxed by by-law or reso- 
lution before the services are actually rendered, so as to contain the 
necessarv éléments of a contract supported by sufficient considéra- 
tion." Bennett v. Kooflng Co., 19 Mo. App. 349-351. So it is held 
in Besch v. Manufacturing Co., 36 Mo. App. 333, that "the compen- 
sation of the superintendent of the corporation, who is also a direct- 
or, must be flxed by corporate action, a record of which should be 
made upon the bocks of the corporation." The évidence in this case, 
as found by the référée, is that there was no resolution or by-law of 
the corporation, and no entry of record, authorizing said salary. 
The ruling of the court of appeals, foUowing that of courts of other 
jurisdictions, is based upon grounds of public policy. As such of- 
flcers are stockholders, and directly pecuniarily interested in produ- 
cing the best results of wise and energetic administration, and espe- 
cially as the directors sustain the relation of trustées towards the 
stockholders and creditors, to a certain extent, they are presumed, in 
the flrst place, to give their services freely to the administration of 
the affairs of the corporation; and, in the second place, while the law 
admits of a contract for compensating the offlcers in considération 
of their extra services, yet, where the rights of gênerai creditors are 
concerned, such creditors not being admitted into the délibérations 
of the governing body, the law wisely exacts that such contracts for 
extra compensation shall receive the formai sanction of the board of 
directors, as such, evidenced by the records of the corporation. The 
allowance, therefore, made by the référée, of $225 to this claimant, 
under the bankrupt act, is even more libéral than the letter of the law 
would sustain. The court, however, in a spirit of liberality, will al- 
low the finding of the référée to stand. 



In re HILL et al. 

(District Court, N. D. Georgia. June 17, 1890.) 

Bankruptcy — .TiBisnicTiON op Exempt Property — Waiver. 

As property which is exempt 'y the law of the banlirupt's state never 
cornes within the jurisdiction of the court of banliiTiptcy as assets of the 
estate, nor does the title thereto vest in the trustée, it being the duty of 
the latter merely to set apart to the banljrupt the exemption to which he 
is entitled, the court of banliruptcy will not retain any control over such 
property for the purpose of enforeing the rights of a creditor holding a not«^ 
in which the bankrupt has waived his rights of homestead and exemption; 
îut such creditor will be left to assert his rights in a court of compétent 
Jurisdiction. 
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In Bankruptcy. On exceptions to allowance of exemption. 
Spencer K. Atkinson and O. E. & M. C. Horton. for creditors. 
T. C. Battle, for bankrupt , 

NEWMAN, District Judge. In this case I hâve been asked to re- 
view and reconsider a ruling made in the case of In re Camp, 91 Fed. 
745, to the effect that the exemption allowed a bankrupt by the 
laws of the state would not be administered in the bankrupt court 
in favor of creditors holding notes côntainLng waiyers of homestead 
exemptions. The argument made by counsel at this hearing is 
based mainly on the lânguage of the waiver contained in the notes 
held by creditors of Hill & Wait. The waiver attached to thèse 
notes, which is the same as that in gênera,! use in Georgia, is a waiver 
of ail right of homestead and exemptions against the note, or any 
renewal théreof. Particular emphasis is given by counsel to the 
Word "right." The contention is that the debtor not only concèdes 
thé right of the creditor to hâve his debt out of any property as to 
which he may be entitléd to homestead or exemption, but that he 
waives and renOunces the right to hâve the homestead or exemption 
set apart. Then, the further argument is that, the debtor, by the 
agreement contained in his note, having waived the right itself to 
hâve the homestead or exemption set apart, the bankrupt court will 
not allow an exemption as to which tne right has been waived, so 
long as the creditor having such a waiver noté objects, or until his 
note is paid. The argument in this respect is baééd very lai-gely on 
certain décisions of the suprême court of the state iil which it is held 
that the homestead is a right in property, and to wàive it is substan- 
tiâlly to convey it away, and, having so conveyed it to the creditor, he 
cannot set up title to it as an exemption until the debt is paid. The 
cases cited are FlanflerS v. Wells, 61 Gà. 195; Tribble v. Anderson, 
63 Ga. 31; Cleghorn v. Greeson, 77 Ga. 343; and Broach v. Powell, 79 
Ga. 79, 3 S. E. 763. The décisions relied upon were mainly in cases 
where it was sought tp avoid the effeét of the waiver on the ground 
that the debt was infected with usuty, and the effect of ail the dé- 
cisions is that, relatively to the détermination of this question, the 
waiver of homestead and exemption in the note would be regarded 
as a conveyance of the homestead right. 

Ail this is no answer to the fact that exempt property is never in 
the court of bankruptcy. The act provides that the title to ail prop- 
erty, except such as is exempt, vests in the trustée in bankruptcy. 
Exempt property never becomes assets in the bankrupt court for ad- 
ministration. The title never passes, Only a qualified right of pos- 
session is in the trustée. As to property which is exempt, relating 
back to the adjudication, title remains in the bankrupt, and it is only 
to be set apart, and otherwise the trustée can exercise no right, and 
owes no duty. It never gets into the court of bankruptcy. Conse- 
quently, as to thèse questions, — the effect of waiver notes and the 
right of creditors holding such obligations, — there is no jurisdiction 
whatever in the bankrupt court. If it should undertake to deal with 
the questions suggested by counsel, it would be dealing with property 
over which the act provides that the bankrupt court could hâve no 
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jurisdictiôn and control. In addition to this, it may be stated that 
under the language of the waiver notes in this ease, whicli, as has 
been stated, are those in gênerai use in Georgia, it bas never, I thinli, 
been insisted tbat there was a renunciation of the right to hâve the 
homestead and exemption set apart, but simply an agreement that as 
to such debt the exemption would not be good. In the case of 
Flanders v. Wells, supra, the court appears to hold that in that case 
the right to hâve the property exempted was waived. It would seem 
from the report of that case that there was an express co venant by 
the mortgagor not to bave the property in question exempted; and, 
further, it is not altogether clear that the opinion of the court has 
the meaning that is contended for hère. No case has been presented 
in which it was expressly held that on objection by persons holding 
waiver notes the ordinary of the state would décline to set apart 
the homestead until the waiver notes were paid, and I do not un- 
derstand that such is the rule. My understanding of the rule is 
that the ordinary of the state, where an exemption is applied for, 
will set it apart as a matter of right, leaving parties who hâve debts 
which are good against the homestead to assert their rights against 
it in courts of compétent jurisdictiôn. If that be true, there is 
no reason why the right to hâve the homestead and exemption set 
apart should not exist in bankruptcy. I shall adhère to the ruling 
made in the former case. In re Camp, supra. It is the duty of the 
trustée in bankruptcy to set apart to the bankrupt, if he is otherwise 
entitled to it, the homestead and exemption allowed by the laws of 
the state, and to leave parties holding obligations containing a waiv- 
er of homestead and exemption to assert their rights in courts of 
compétent jurisdictiôn. An order will be made accordingly. 



In re WRIGHT. 

(District Court, N. D. Georgla. May 18, 1809.) 

Bankkdptct— Ltexs — Unkecorded Mortgaoe. 

Where, by the law of the state, an unrecorded mortgage is good against 
the mortgagor and against ail others except intervening iucmiibraneers or 
purchasers, a mo-rtgage given by a debtor to one of his creditors, more than 
four montUs before the flling of the debtor's voluntary pétition in bank- 
ruptcy, is a valid lien, as against the trustée in bankruptcy and the gênerai 
creditors whom he represents, though It was not recorded until the day on 
which such pétition was flled, and though in the meantime the mortgagor 
remained in possession, with power to sell. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

O. E. & M. C. Horton, for creditors. 
Simmons & Oorrigan, for bankrupt. 

NEWMAÎS", District Judge. This is a question brought up from 
the référée, as to the lien and priority of a mortgage given by the 
bankrupt to J. J. & J. E. Maddox. The mortgage was executed on 
the 15th day of September, 1898, and flled for record January 19, 
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1899, at 4 o'clock p. m., which was four months and four days after 
its exécution. The pétition in voluntary bankruptcy was flled on 
January 19, 1899, at 5:45 p. m., — one hour and forty-flve minutes after 
the flling of the mortgage for record. The trustée claimed before 
the référée, on behalf of the gênerai creditors, that the lien of the 
mortgage should not be recognized as against the gênerai creditors. 
He contends that its exécution should be considered as of the date 
of the flling of the mortgage for record, and that consequently it is 
obnoxious to the bankrupt act, as a préférence given within four 
months. 

The facts, as reported by the référée, appear as follows: L. B. 
Jackson, as the représentative of the mortgagees, went to the store of 
the bankrupt on the day the mortgage was executed, and f ound sueh 
a condition of things as to cause him to request and to receive the 
mortgage, which was given with the understanding that the mort- 
gagees would withhold it from record at that time, but reserving the 
right, should they deem it necessary, to place it on record. This 
agreement to withhold from the record, they admit, was to pre- 
vent the other creditors from closing down on him. The mortgage 
secured an antécédent debt of $280.97, and also, by its terms, secured 
any subséquent indebtedness between the parties. The only subsé- 
quent indebtedness shown before the référée was $26. 

There are three provisions of the bankrupt act which may be 
considered in determining this question. Clause b of section 3 is 
as follows: 

"A pétition may be flled against a persoU who Is Insolvent and who lias 
committed an aet of bankruptcy within four months after the commission of 
such aet. Such tlme shall not expire untll four months after the date of the 
recording or registering of the transfer or assignment when the act consists 
In havlng made a transfer of any of his property with intent to hinder, delay, 
or defraud his creditors or for the purpose of giving a préférence as hereln- 
before provided, or a gênerai assignment for the beneflt of his creditors, if by 
law sueh recording or registering is required or permitted, or, if it Is not, from 
the date when the beneficlary takes notorious, exclusive, or continuons posses- 
sion of the property unless the petltloning creditors hâve received actual notice 
of such transfer or assignment." 

This provision, as will be seen, relates to the time within which a 
pétition in involuntary bankruptcy may be flled, but it is contended 
that it should apply to cases of voluntary bankruptcy also, and that, 
as a conséquence of the foregoing provision of the act, the mortgage 
would only become effective as a lien from the date of its record; 
possession being ail the time, until the bankruptcy proceedings, 
in the mortgagor. It seems, however, that this provision was only 
intended to fix the time within which creditors might institute pro- 
ceedings in involuntary bankruptcy, and by it the record or nonrecord 
of the mortgage is only material as affecting that period. This is 
a différent question entirely. It is a question of priority as between 
creditors against the estate of a voluntary bankrupt, and the fact 
that proceedings in involuntary bankruptcy might be instituted with- 
in four months from the record of an instrument, unless there be 
possession to put them on notice, does not seem to afifect this ques- 
tion. 
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Another provision of the act in wMeh there is référence to the 
record of instruments is clause d of section 67, in thèse words : 

"Liens given or accepted in good falth and not in contemplation of or in 
fraud upon this act, and for a présent considération, whieh liave tieen recorded 
according to law, if record thereof was necessary in order to impart notice, 
shall not be aflfected by this act" 

Tliis provision would seem to be applicable hère, were it not for 
the expression, "and for a présent considération." This shows that 
this paragraph refers to liens given or accepted within four months 
preceding the bankruptcy proceedings. Otherwise, if a lien had 
been given or accepted, even though not for a présent considération, 
but for an antécédent debt, the lien would be good, under ail the pro- 
visions of the act. It is clear that a mortgage given more than 
four months before proceedings in bankruptcy were instituted, in 
good faith, even for a previously existing debt, is not affected by the 
bankrupt act. 

The remaining provision of the act which refers to the record of in- 
struments is clause a of section 67, and it is this which it seems 
should control hère. It is as follows: 

"Claims which, for want of record or for other reasons, would not hâve been 
valid liens as against the claims of the credltors of the banlirupt, shall not be 
liens against his estate." 

In Georgia, the only necessity for recording a mortgage is to 
make it good as against intervening liens or conveyances. It is 
always good as against the mortgagor, and is also good as against 
the gênerai creditors of the mortgagor without a lien. A claim 
based on a mortgage, therefore, will always be a valid lien against 
the gênerai creditors of the estate who bave not obtained a lien, not- 
withstanding the f allure to record the mortgage; and consequently, 
under this last-named paragraph of the act, it will be a perfect, valid 
lien in this case. The trustée, in objecting to this mortgage, only 
représenta gênerai creditors. There were no intervening liens or 
conveyances of any kind. 

The décisions generally of the bankrupt courts under the act of 
1867 seem to be in line with the views herein stated. Bump, Bankr. 
(llth Ed.) p. 792, and authorities there cited. A quotation from a 
single décision, however, will be sufiBcient in this case. In 2 Woods, 
443, Fed. Cas. No. 7,403, the case of Johnson v. Patterson is reported, 
decided by Circuit Judge Woods on appeal in bankruptcy. That 
case was decided on the mortgage laws of Georgia, and is therefore 
the more pertinent and better authority hère. The last paragraph of 
Judge Woods' décision will show sufiQciently what was decided: 

"In my judgment, therefore, as the mortgage in question in this case is good, 
by the law of Georgia, as against the mortgagor and against ail others wlio 
had not acquired liens or beeome purehasers before the actual record, in spite 
of the fact that the mortgage was not recorded, and that the mortgagor re- 
mained in possession, with power of sale, I must hold it to be good as against 
the assignée of the mortgagor and the gênerai creditors whom he représenta." 

The décision of the référée in this matter was correct, and will 
be sustained. 
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In re BBDINGFIELD. 

(District Court, N. p. Georgia. May 17, 1899.) 

1. BANKRtJPTCY— PeTITIONING CrEDITOUS — WlTHDKAWAL. 

A créditer who joins with others ia flllng a pétition In involuntary bank- 
ruptcy against their debtor, thp act of banliruptcy allégea belng a preferen- 
tial transfer of the debtor's whole property, but afterwards obtains a set- 
tlement of hîs debt, and transfers his claim, will not be allowed to with- 
draw from the proceeding when his wltbdra-wal would reduce the amount 
of debts represented on the pétition below the jurlsdictional minimum, and 
so requlre the dismlssal of the proceeding. 

2. Samk — Intbrvening Chbditors. , 

Where a pétition in Involuntary bankruptcy, brought in jood faith, ap- 
pears on its face to represent creditors sufficient In number and amount to 
sustain the jurlsdlctlon, but beforé adjudication It appears that there Is a 
deflciency In the amount of debts represented, then creditors other than 
the original petitloners, who hâve entered their appearance and joined in 
the pétition subséquent to its filing, under Bankruptcy Act, § 59, cl. f , may 
be reckoned in making up thé amount of claims requlred by the act to 
support the pétition. 

In Bankruptcy. On motion to dismiss pétition in involuntaiy 
bankruptcy. 

Maddox & Terrell, for petitioning creditors. 
Jas. L. Key, for bankrupt 

NEWMAN, District Judge. A pétition in involuntary bankruptcy 
was filed against W. H. Bedingfleld. The petitioning creditors 
amount to fS05.70. Very soon after the pétition was flied, Oarlton 
& Smith, a mercantile firm, having a debt of |77.08, which iirm had 
joined in the pétition in bankruptcy against Bedingfleld, gave notice 
to counsel employed in the case that they desired to withdraw from 
the bankruptcy proceeding. There is no doubt but that they joined 
originally in the pétition in involuntary bankruptcy, joined in the 
employment of counsel, and one of the firm — Mr. Smith — made oath 
to the correctness of the pétition. It seems that a very short time 
— an hour or so — before the pétition was liled, probably, the claim 
of Carlton & Smith was transferred to Pain & Stamps, presumably 
in the interest of Kelly Bros., who obtained the préférence which is 
the act of bankruptcy alleged. They also notifled counsel for the 
petitioning creditors within a short time after the pétition was filed 
that they did not désire to participate in the same. The question 
is whether or not this withdrawal should be allowed. It seems to 
me that it would be very bad practice to countenance such a trans- 
action. If creditors having, as in this case, a number of small 
claims, amounting to something over |5(K), join in a pétition for 
involuntary bankruptcy, where there bas been a transfer of property 
and a préférence in violation of the bankrupt act, and one of the pe- 
titioning creditors can withdraw in order to reduce the amount of 
the petitioning creditors' debts below $500, it would open the way 
for debtors giving such a préférence, and the person preferred to 
aettle with a portion of the creditors, and thereby defeat the proceed- 
ing, however palpable the préférence might be. The bankrupt act 
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has an express provision against any sucli proceeding. Section 59, 
cl. g, is as follows: "A voluntary or involuntary pétition shall not 
be dismissed by tlie petitioner or petitioners or for want of prosecu- 
tion or by consent of parties until after notice to the creditors." 
Wliere a créditer joins in a proceeding in involuntary bankruptcy, 
and allows the pétition to be filed, and afterwards obtains a settle- 
nient in some way, it is too late to withdraw from the proceeding 
in the way attempted hère. On the face of the papers, this is a clear 
préférence of one créditer. It appears that the entire property of 
-Bedingfield was transferred to one créditer for an antécédent debt, 
leaving nothing whatever to the other creditors. If, by the aid of 
third parties, the debt of one of the creditors can be bought up, so 
as to reduce the amount below $500, it will enable the debtor to pro- 
tect his préférence, and defeat the whole purpose of the bankrupt act. 
Another question involved hère is this : The petitioning creditors 
took to themselves a transfer of the taxes due by Bedingfield, and 
used that to make up the $500 necessary to file the pétition in in- 
voluntary bankruptcy. There is grave doubt, under the facts shown, 
as to their right to do this, and a serions question would be made 
as to whether there wa^ the necessary amount of indebtedness in 
the pétition in this case if only the original petitioners' debt were 
to be considered. Before the time for tlie adjudication in the case 
arrived, however, Mrs. C. V. Powers, having a debt against Beding- 
field of $33.70, filed a pétition adopting the allégations of the orig- 
inal pétition, and asked to be made a party to the proceeding, which 
amendment was allowed. Now, can this Powers debt be considered 
in order to make up the jurisdictional amount? Section 59, cl. f, is 
as follows: "Creditors other than the original petitioners may, at 
any time, enter their appearance and join in the pétition." Can 
a créditer, prier to the adjudication, join in the pétition so as to 
make up the amount of $500, necessary to commence proceedings 
in involuntary bankruptcy, when it appears that for some reason 
the necessary amount of creditors did not join in the original péti- 
tion? I am inclined to agrée with Judge Lowell, of the district of 
Massachusetts, who has recently determined this question in the 
case In re Komanow, 92 Fed. 510. This is what he says on the sub- 
ject: 

"The pétition was filed January 28, 1899. On February 14tb, Breitstein, 
a creditor of tbe respondents, appeared, and sought to join in the pétition. 
The respondents object that he cannot be counted in making up the necessary 
number of creditors required by section 59 of the banlcrupt act. Clause f of 
that section reads as follows: 'Creditors other than original petitioners may, at 
any time, enter their appearance, and join in the pétition, or file an answer, and 
be heard in opposition to the prayer of petitioners.' Those who are permitted 
to 'jota in' a pétition by so doing commonly become parties to it; and the 
words 'join in the pétition,' as used in clause e and clause b of the same sec- 
tion, plainly cari'y that implication. It is urged by the respondents that, if 
this construction be given to clause f, an insufflcient number of creditors, or 
creditors having an insufflcient amount of claims, may file a pétition against a 
debtor, and obtain an adjudication, by subsequently procuring other creditors 
to join with them, such Joinder being possible at any time before the pétition 
is dismissed. This practice, it is said, would permit a pétition, at the time of 
its filing insufflcient in substance as well as in form, to be made good by subsé- 
quent acts. It must be admitted that there Is welght In this argument, but the 
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language of the act is clear; and the ineonvenlence, If Inconvenlence there 
be, was not deémed by congress a controUing considération in the act of 1867 
(see Rev. St. §§ 5021, 5025), nor, In some cases, at least, under the act of 1898 
(see seetlon 59, cl. b). I think, therefore, that creditors otherwise compétent to 
appear and join in a pétition subséquent to its filing may be reclioned in malsing 
up the number of creditors and amount of claims required by section 59." 

I think the objection to such practice, which Judge Lowell says 
was urged before him, that this would allow an insufflcient number 
of creditors to bring a proceeding, and afterwards build it up to the 
necessary amount by amendment, is not very serions. It would be 
necessary in every case, of course, that a pétition in involuntary 
bankruptcy should, on the face of it, show that creditors partici- 
pated to the amount of f 500, before a pétition could be flled, or a 
rule obtained; and thèse, of course, would hâve to be participating 
in good faith. Then, if afterwards, and before adjudication, it 
should appear that for some reason one or more of the petitioning^ 
creditors did not hâve debts, or their debts were not provable, and 
other creditors came in, suflBcient to make the amount necessary, 
they could be allowed, and the proceeding stand. The court would 
never entertain a mère sham pétition prepared originally with a 
view to doing this, but it would be only wh^re a pétition was brought 
in good faith, and some such contingency as ha» been referred to 
occurred. I tliink it clear that Mrs. Powers' debt should be counted 
in making up the necessary |500, and then, even without the allow- 
ance of the debt for taxes, — as to which no opinion is expressed, — 
there would be petitioning creditors to the necessary amount. The 
motion to dismiss the proceeding will be denied. 



In re PUEVINE. 

(Circuit Court of Appeals, Fifth Circuit June 28, 1899.) 

No. 850. 

1. Bankruptct— Appbal and Review. 

On a pétition to the circuit court of appeals to review and révise an 
order of the district court in banlcruptcy, under Banliruptcy Act 1898, §§ 
24, 24b, only questions of law will be considered. 

2. Same— JuEiSDiCTioN — Rbquihinb Bakkrupt to Sdrbendek Propertt. 

A court of banliruptcy has jurlsdictlon and power to order a banlsrupt to 
pay over to his trustée money found to be in his possession and control, 
and properly belonging to his estate in bankruptcy; and, if the bankrupt 
fails to obey such order, the court may commit him, as for a contempt 
of court, until he compiles. 

Shelby, Circuit Judge, dissenting. 

Pétition for Eeview of an Order of the District Court of the United 
States for the Northern District of Texas, in Bankruptcy. 

The creditors of A. S. Purvlne, on November 23, 1898, flled a pétition against 
him in the United States district court for the Northern district of Texas, 
praying that he be declared a bankrupt. It was alleged that he was insolvent, 
and that he had sold his property, and was coneealing the proceeds to defraud 
his creditors. The schedule flled by Purvlne showed an indebtedness of $4,600, 
and no assets but a homestead. Purvlne was duly adjudged a bankrupt, and 
O. B. Colqultt was appointed trustée. On the 16th of January, 1899, upon the 
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application of the petltioning creditors, Purvine was examined. On tiie 25tli 
of January, 1890, the said creditors filed a pétition addressed to the référée, 
alleging that it appeared from the bankrupt's examination that he had in bis 
possession $8,300, and that Purvine denied that he had possession of this fund, 
and refused to deliver the same to the trustée. The pétition charged that his 
schedule of assets was false in failing to include this fund, and that he was 
concealing the same. The prayer was for an order to require Purvine to pay 
this money to the trustée. Purvine filed an answer, under oath, denying that 
he had such funds, or any other property except that stated in his schedule. 
The référée, however, made an order requiring Purvine to pay to Colquitt, 
the trustée, $7,400 by April 1, 1899. On the llth of April, 1899, Purvine hav- 
ing failed to pay the money, the creditors prayed for a certificate of contempt 
from the référée to th'e district judge. On the 8th of May, 1899, on the mo- 
tion of the creditors, an order was made by the district court requiring Purvine 
to show cause why he should not be punished for contempt for failing to pay 
the money to the trustée. On May 15, 1899, Purvine answered that on the 
27th day of February, 1899, he had filed his swom answer that he did not 
hâve the money, and could not pay it over, as ordered by the référée. He also 
said that he had at ail times obeyed the orders of the court except to turn over 
the money Which he did not hâve to turn over; that he had fuUy answered 
ail questions propounded to him tOuching the money alleged to be in his pos- 
session, and had shown that the money had been stolen from him, or lost, 
while he was in a state pf intoxication. On May 19, 1899, the district court 
entered an ordèr approvlng the order of the référée, and requiring Purvine to 
turn over to the trustée the $7,400 by 12 m. on the next day, the 20th of 
May, and in the intérim to be under the surveillance of the United States mar- 
shal, and requiring the cost of the attendanee of the màrshal to be paid by 
Purvine; and the order further gave Purvine and his counsel uatil 10 o'clocli 
on May 20, 1899, to tile his motion to vaeate the order. On May 20, 1899, a 
motion to vaeate the order was filed, based upon the ground that the order was 
unlawful, for reasons therein stated. On the 20th of May, 1899, the court 
overruled the motion to vaeate or modify its order, and entered the following 
order: That, "it appearing to the court that the order of the référée requiring 
the payment of $7,400 to O. B. Colquitt, trustée, was lawfuUy made, and that 
said bankrupt is now in possession and control of the sum of $7,400, and the 
same lawfuUy belongs in the custody of the said trustée, and is applicable to 
the payment of the debts of the said bankrupt duly proved against him, and it 
appearing that he has disobeyed the order of the référée, and is in contempt of 
the order of said référée, it is therefore ordered and adjudged that the order 
of the référée is a lawful order; and, it further appearing that the time for pay- 
ing the sum of $7,400 to the trustée has expired, and Purvine bas failed, and 
still fails, to comply, it is furtlier ordered and adjudged that Purvine is guilty 
of contempt of the authority of the district court of the United States, and he 
is eommitted to the custody of the United States marshal, to be by him held 
and confined in the jail of Dallas county until the said A. S. Purvine shall pay 
to O. B. Colquitt, trustée, as aforesaid, the sum of $7,400." Upon the issuance 
of this order the United States marshal Incarcerated the Ixinltrupt, Purvine, 
and still holds him in the eounty jail of Dallas county by virtue of this order. 
This order of commitment is brought to this court by Purvine for revision. 

W. S. Simkins, for bankrupt. 

R. W. Flournoy and T. A. Altman, for creditors. 

Before TARDEE and SHELBY, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge (after stating the facts as above). The 
question in tiie case bëfore us is, had the district court power to pass 
the order excepted to, and brought before the court of appeals in 
vacation, in chambers, for revision? 

This court only revises the action of tlie district court in matters 
ofiaw. Bankruptcy-Act 1898, §§ 24, 24b. 
96 F.— 13 
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The facts are foF the district court. The judge presiding in that 
court found that Purvine had the money in his possession and control, 
and the^e WaB ample évidence to support such finding; so the sole 
question iiejt'è îs bne of the powéï''of the district court to order a bank- 
rupt having money in his possession, bdonging to the bankrupt 
estate, to turn the same over to the trustée, and to punish as for con- 
tempt the failuré to do so. : ' 

We are satiéflèd that the district court hàs such power. It is the 
duty of the bankrupt to deliver to: the trustée ail property subject to 
his debtSi TJpon his failure to make such delivery he may be ordered 
hy thç court to do so. Unqueçtionably, the court has this power. 
Havlng it, it is strange, ihdeed, iif, vjien exercising it, it cannot ©d- 
f b^ce ils orders. To deny this auQiority is to admit tïiat a bankrupt 
may Mt in the very présence of the court with cash to any amount in 
hiâ pbcket, which is a part of his estate, and the title and right to the 
pb^sésBÎdli pf Which is lègàlly iii the trustée, ànd smîlé at the order 
of the wiirt directing mm to turn, it over to the tyuptpe. To deny 
this authority makes thÏB anomaly: that it is the duty of the court to 
make à'û order which it is pOweriéss to enforce. By section 41, 
Banfeinijpftcy ActlS98,,itîsî)rovided: 

"A BejFWJn shill not lu prpceeijings béfore a wferee, (1) ^sobey (;>r reslet any 
lawf Ul or^r, procesS, or wrlt. * ^.^b. The référée shaUcertlf y the facts 
to the }Ti,âge,:Û any person «hall do any of the things forbiddep in tbls section. 
The judge shall thereupon, in a sumnjaiyi njanner, hear the eyidence as to the 
acts eoinplalned of, aad if It Ist SBch to warrant him in sodoipg, punish such 
persona In the same manner and to the («me estent as for contempt commit- 
ted before a court of bani:ruptcy, or cppimjt such person npon the same condi- 
tion as if the doing of tbe foi^l^ldden act hadi occurred witli référence to the 
procesBiOf, oçi in the preseflçe of the court" 

If thç cotirtof bankruptcy ia powérless in this respect, persons, by 
becoming bankrupts, obtain an immunity not allowable in any other 
court of equal dignity, either fédéral or State, in this country. Or- 
ders siiûiiar tO that màde by thô district' judge in this case were made 
under the banljçrupt aCt bf 1867, and enforced in the same way. In 
re Dresser^ ë N. B. K. 557, Fed. Cîas. No. 4,077; In re Salkey, 11 N. B. 
E. 423, Ped. Cas. No. 12,253; In re Peltasohn, Fed. Cas. No. 10,912; 
In re Kempner, M. 7,689, 6 N. B. B. 521; In re Speyer, Fed. Cas. 
No. 13,2^9, 6 N. B. R. 255. 

While we are clear, therefore, as to the existence of the authority 
to punish for contempt in cases like this, we think it proper to say 
that in the bankrupt court, as iri ail othér courts, the pOwer to punish 
for contempt should be carefully exercised. By the bankrupt law, 
varions acts of the bankrupt are madé criminal offenses, and varions 
rights vesting in the trustée are tq be enforced by proper civil pro 
ceedings in courts of compétent jurisâiction. We simply pass on the 
question before us, and hold that, when a bankrupt has in his posses- 
sion and control cash belonging to the bankrupt estate, the court may, 
within the meaning of the bankrupt açt, make a "lawful order" direct- 
ing him to turn the same over to the trustée, and on his failure to do 
80 may commit him nntil he compiles with the order. 

We décline to interfère with the order of the district court, and 
consequently it is ordered that the application for a revision of the 
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action of the district jndge in this case be, and the same is hereby, de- 
nied. 

SHELBY, Circuit Judge (dissenting). By the constitution of the 
state of Texas (article 1, § 18) it is declared "that no person shall 
ever be imprisoned for debt." When the laws of the state prohibit 
imprisonment for debt, such laws are by statute made effective 
against ail processes and orders of the courts of the United States. 
Rev. St. U. S. § 990. Gonstruing the statute just cited, Wallace, J., in 
Manufacturing Co, v. Fox, 20 Fed. 409, said: 

"The power of the courts of the United States to punish for contempt and 
Imprison for nonpayment of money judgments is circiunscribea and controlled 
by the laws of the state, and where an order made in the progress of the cause 
is of the chairacter of a judgment or deeree for the payment of money It can- 
not be enforced upon the theory that disobedience Is a coiitempt." 

See, also, Low v. Durfee, 5 Fed. 256. 

It is well settled that constitutional provisions against imprison- 
ment for debt do not apply in cases of judgments for torts, or against 
flnes for criminal offenses, nor would such provision prevent imprison- 
ment for failure to pay a fine imposed by the court in contempt pro 
ceedings. But this case does not présent a judgment ex delicto, nor 
a fine. It is a proceeding by the creditors to obtain the satisfaction 
of claims against their debtor. An order is obtained that a sum 
of monéy bè paid which is to be used in satisfaction of the debts, and 
imprisonment is imposed because the petitioner disobeys the order 
to pay the money. The Alabama constitution prohibits imprison- 
ment for debt. The législature passed a law authorizing a plaintiff 
who had failed to Collect his judgment by exécution to file a bill in 
equity against the défendant, requiring the défendant to answer 
under oath what property he has, the nature thereof, and in whose 
hands it is. The court waa authorized to render a deeree requiring 
the défendant to deliver the property or effects found in his hands to 
the register of the court. The statute also provided for the failure 
to comply with such deeree, — the défendant would be guilty of con- 
tempt, and that he might be imprisoned in the county jail until he 
should hâve obeyed thé deeree. The suprême court of Alabama held 
this law unconstitutional. The court said: 

"Its manifest purpose is to eoerce the payment of the ordinary judgment 
debt by imprisonment in the county jail under the guise of maliiug a refusai 
to pay a contempt of court. * * « ïhe purpose of the law is to force the 
payment of the debt which is the basis of the suit. The défendant is attached 
and imprisoned because he dœs not deliver the money or property in order to 
pay the debt. If the debt is paid, the prisoner is released. If he does not de- 
liver the property or money to the officer of the court for the ultimate satis- 
faction of the complainant's debt, his imprisonment is continued. The indirec- 
tion employed cannot aid the matter, for the express prohibition of an act is 
also an implied prohibition of ail and every means designed and used solely to 
reach that end. What cannot be done directly is also prohibited to be done in- 
directly. The payment or delivery to the register is only for the benelit of 
the complainant. Charaeterizing the refusai to pay or deliver as a contempt 
does not make it such if it appears in its essence and nature to be otherwise, 
and is merely a new législative création to accomplish by évasion an unlawful 
or unconstitutional end. * • * An order committing a défendant for con- 
tempt for such refusai is an imprisonment for debt, and as such is prohibited by 
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Baid section of the Déclaration of Rights." Ex parte Hardy, 68 Ala. 303; 
Ootton V. Sharpstein, 14 Wls. 236; In ire Blair, 4 Wis. 531! Wightman v. 
Wiglitman, 45 111. 167; Coughlin v. Ehlert, 39 Mo. 285; Roberts v. Stoner, 18 
Mo. 481; In re Atlantic Mut Life Ins. Co„ Fed. Cas. No. 629. 

There, is notbing in the bankruptcy act to autborize imprisonment 
for debt. lù its essence this proceeding is an imprisonment for debt, 
which violâtes tbe constitution of Texas and tlie United States stat- 
ute. Const. Tex. art 1; Eev. St.,XJ. S. § 990; Tbe Blanche Page, 16 
Blatchf. 1, Fed. Cas. No. 1,524 ; Hendryx v. Fitzpatrick, 19 Fed. 
810. 

Section 41 of the bankruptcy açt forbids one to "disobey or 
resist any lawful order, process, or writ" in proceedings before a 
référée. This, of course, implies that the party bas the ability to 
obey the order, and that he willfully disobeys it. This language 
merely recites a power in référence to decrees or orders that ail courts 
possess. It confers no new or peculiar power. Eev. St. U. S. § 
725. , The bankruptcy, act in terme provides for the punishment of a 
person who "concealed while a bankrupt *, * *, fpm his trustée 
any bf tbe property belonging to his estate in bankruptcy." It also 
providies for the punishment of one who bas "made^a f^lse oath or ac- 
count in, or in relation to, any proceeding jn bankruptcy." On con- 
viction, tbe person violàting either of thèse provisions is to be im- 
prisone4 for a period net exceeding two years. The prosecutions 
for thèse offenses are to be conducted as other: criminal cases. 
Bankr. Àct, § 29. 

In proceedings to punish for contempt it is a gênerai rule not to 
permit tbe respondent's answer to be traversed. It is taken as true, 
and, if false, a prosecution may be had for perjury. Blackstone so 
States the rule. 4 Bl. Cpmm. 287. This rule is followed by tbe féd- 
éral courts. In re May, 1 Fed. 737; U. S. v. Dodge, 2 Gall. 313, Fed. 
Cas. No. 14,975. In Re Pitman, 1 Curt. 186, Fed. Cas. No. 11,184, 
it v?as held by Judge Gurtis that, althougb tbere were précédents for 
the introduction of other évidence, the respondent's answer was to be 
treated as évidence. Tbe court said : "Now, one of tbe most impor- 
tant privilèges accorded by law to one proceeded against for contempt 
is the right to purge himself, if be can, by his own oath. So rigid 
is the common law as to this that it does not allow the sworn auswers 
of the respondent to be controverted as to matter of fact by other évi- 
dence." This gênerai rule of the common law bas exceptions, not 
material to be discussed hère. The rule is hère cited to show that 
the respondent's answer is a material, and often a controUing, part 
of the record in the proceedings for conteinpt of court. 

In the administration of the bankruptcy law the question most 
often occurring is, has the bankrupt surrendered ail of his assets? 
By the évidence of creditors, and even from his own books, it may 
often àppear to the satisfaction of the référée that he has not. In 
every such case an order might be made requiring him to deliver to 
the trustée the amount which tbe référée détermines he has retained. 
His failure to obey such order might as well, in such cases as this, 
be punished as a contempt of court. The administration of the 
law witb that construction would render useless tbose provisions of 
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the statute providing for criminal prosecutions. The statute, viewed 
as a whole, does not, in my opinion, authorize such construction. 

If the record does not show that it is or was possible for the peti- 
tioner to perform the decree, the court has no authority to punish for 
the failure to perform it. Rap. Contempt, § 17; Adams v. Haskell, 
6 Cal. 316; Kane v. Haywood, 66 N. G. 1; Walton v. Walton, 54 N. J. 
Eq. 607, 35 Atl. 289. It does not appear from the record in this case 
that the petitioner can pay to the tr-ustee the sum involved. If his 
answer be disregarded, contrary to the common-law rule, and the or- 
der of commitment only be looked to, it is not shown that he could 
certainly make the payment. The order of commitment recites that 
he has the money "in possession and control." This language may be 
construed as ail decrees are construed, — in the light of the pleadings 
and record. It was not claimed, nor intended to be claimed, that he 
has the funds in his pocket in jail. Prisoners are not permitted to 
keep such sums about them whUe in Jail. AU the order shows is 
that the money, at its date, was under the control of the petitioner.. 
It is not shown where it is, nor how it is under his control. If the 
place of its deposit was known, it would be reached by the civil pro- 
cess of the court. The order of commitment, construed in the light 
of the record, does not show that the prisoner can make the payment. 

When examined, the bankrupt must answer, otherwise he can prop- 
erly be punished for contempt in refusing to answer légal questions. 
W^en he answers, as in this case, that he has not the money called 
for, and therefore cannot comply with the order of the court, if his 
answer is true, he has done ail he can do, and is not in contempt of 
court. If his answer is willfuUy false, he is guilty of perjury, under 
section 29 of the bankruptcy act. The criminal law would then af- 
ford the regular and légal mode for his punishment. If the court 
can, in a proper case, legally hold that such answer is also a contempt 
of court, it would not authorize a sentence of perpétuai imprisonment, 
or a sentence of imprisonment till the bankrupt confessed the perjury 
of his answer by producing the money he had «worn was lost. The 
gênerai rule that a court can punish a party for failure to perform its 
decrees is unquestioned. It is equally well settled that it must be a 
decree that he can perform. Incapacity to do the act required by the 
decree is necessarily an answer to a proceeding for contempt for non- 
performance. A commitment for contempt for failure to perform an 
act not possible of performance is unjust and illégal. If it be true 
that a court may condemn a party to perpétuai confinement until he 
performs a decree, such commitment, in the very nature of things, is 
unjust and illégal, unless it indisputably appears that he can, if he 
choose, perform the act commanded. TVTiile the dignity and power 
of the court must and should be protected and preserved, the funda- 
mental constitutional rights of the citizen are of paramount im- 
portance, and are equally under the protection of the courts. The 
order of commitment in this case seems to me illégal, because in con- 
flict with constitutional principles. This view, I think, is sustained 
by the suprême court in the case of Hovey v. EUiott, 167 U. S. 409, 
17 Sup. et. 841. That was a case begun in chancery in the District 
of Columbia. The défendant was held to be guilty of contempt in 
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neglecting to pay into court certain money hel^by him which was the 
subjeqt ïtrfjthe çontroversy in the suit- i H^ also declined to appear 
wh«Q«ummoned so to do. ; ,The court tfaereupop ordered his answer 
Btriclcen ifrow the files,, and a decree tq be entered that the bill be 
taken pfo ponfesso against him. Mr. justice White, who delivered 
the opinion of the court, giyes the judicialhistory of the law concern- 
ing confcei^pt o£ court inEngland andin this country, and holds that 
one could not be deprived of property without due course of law in 
the guise of punishing him for contempt, In the course of the opin- 
ion the court said: , ; 

"The necessary effeet of the judgment, of the suprême court of the District 
of C!oliimbia,was to fleeree that; a portion of the award made in favor of the 
défendant; in other words, hï^, property belbnged to the complaihants In the 
cause. Tliedèjjree therefqré aWarded the property of the défendant to thè 
complaihants upoù the hypothefeis of faCt that oy contràet the défendant had 
transf erred- th^ *ight in or ta s. this property to the complainant. If the court 
had power tpdo this by denying the right t^ be heard to fhe défendant, what 
plainer iUustratlpn could there be Pf taki'nç property of one, and giving it to 
another, WlthoUt hearing, or without process of law? If the power to violate 
the fundamentalcbnstitutionàl safeguards sécùring property exista, and if they 
may be wlth impunlty set aside by courts icm the theory that they do not apply 
to proceedings in contempt. wby wlU they not also apply to proceedings against 
the liberté of the subjectî WJij; should not;à court in a criminal proceeding 
deny to the accused ail right t'à'bè heard, on the. theory thàt he is in contempt, 
and sentence hîm to the full péhàlty of the law? No distinction between the 
two cases can he>polnted out The one would be as flagrant a violation of the 
rights of .the citlssen as the other; the one as pointedly as the other would cou- 
vert the judlçial department of the govornmçr4 into, an englne of oppression, 
and WoUld make It destroy greàt constitutioijal safeguards." 

Stripped of ail technical forms, what is the substance of this pro 
ceeding so far as it is civil procédure and so far ais it relates to prop- 
erty? It, is' a proceeding by creditors to colleût; their claims. On 
a motion made by them their debtor is placed in jail, to be kept there 
until he produCôs a sum euffleient to pay their claims. If his friends, 
out of sympaltby for his condition, wereto pay the amount of money 
demanded,^as was often done when imprisonmentior debt was the 
rule, — his release would follow> for there is no fine, and no sentence 
for a definite period by way of punishment. The constitution of 
Texas protects the debtor against such judgment, even in the most 
formai suit, and the procédure cannot be legalized upon the theory 
that constitutionaJ provisions may be disregarded in proceedings 
for contempt. What isLfi:hé case, viewed as a criminal case, — as an 
offense against law? The petitioner has not offended the dignity 
of the court in: its présence. He has not refused to obey any decree 
of the court, admitting or averring his ability to obey it. He has 
answered under oathj showing an inability to obey the order. If 
tha.t answer! is'false,: he subjects himself to a criminal prosecution 
for per jury. The district court concludes that it is false. While it 
is true that for niaking a false answer under oath punishment should 
be inflictedy it inust be inflicted, if at ail, according to law. If Pur- 
vine's answer istrue, he has not the money to pay the |7,400 ordered 
to be paid. If he has it, he has committed per jury. Practically, 
(ooking at the substance of the proceeding, the district court, in efFect, 
convicts Purvine of perjury, — of making â false answer, — and, dis- 
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pensing with the formalities of grand and petty juries, a sentence 
is pronounced against him severer in its terms than if he had been 
convicted of perjury after indictment and trial. When indicted he 
would hâve bail, a trial in due form of law; if convicted, the right of 
appeal, and to apply for pardon; but by convieting him under the 
form of a contempt proceeding lie is deprived of ail thèse constitu- 
tional safeguards. The petitioner, it is true, has been in jail under 
this order for only a few months. It is in form flxing no period for 
his release. If valid to hold him novF, it will be valid to hold him 
10 years from now. 

I think that the record shows that the order of commitment is 
erroneous, and is in excess of the jurisdiction of the district court, 
and that an order should be made directing the discharge of the peti- 
tioner from imprisonment. 



In re HAYDEN. 

(District Court, S. D. Florida. April 1, 1899.) 

BaNKEDPTCT— EXAMINATIONS— SCOPB OF InQUIRT— PrEVIOUS ASSIGNMENT. 

Where the bankrupt, more than a year before the enactment of the bank- 
ruptcy law, had made an assignment for the benetit of his creditors under 
a State law, it is not material or proper, in his examination in the bank- 
ruptcy proceedings, to inquire into the circurp stances under which the as- 
signment was made, nor to require the assignée to produce the books and 
papers tumed over to him at the time, unless a foundation is flrst laid 
for the belief that property of the bankrupt was withheld by him at the 
time of such assignaient, and was still held as his at the time of the enact- 
ment of the bankruptcy law. 

In Bankruptcy. On questions certifled by the référée in bank- 
ruptcy. 



LOCKE, District Judge. This matter has come on to be heard upon 
certain qhestions certified to the court by N. B. K. Pettingill, Esq., 
référée in bankruptcy, to wit : "(1) Whether inquiry-j in the course 
of the examination of the bankrupt by the creditors, into the circum- 
stances under which a deed of assignment for the beneflt of the credit- 
ors under a state law, made by the bankrupt on the 18th day of May, 
A. D. 1897, is material and proper in a bankruptcy proceeding under 
a pétition filed on the 2.3d of August, A. D. 1898. (2) Whether it is 
material and proper for the référée herein to compel the production 
before him, in obédience to a subpcena duces tecum directed to the 
assignée of said bankrupt under the deed of assignment aforesaid, of 
the books of accounts and other papers turned over by said bankrupt 
to his said assignée at the time of said assignment, and now in the 
possession of said assignée." 

Thèse questions having been fully examined, it is considered that, 
unless some foundation for the belief that certain property of the 
bankrupt was withheld by him at the time of such assignment, and 
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wa^ still held as his at the time tkat the bankrupt act became a law, 
is laid by the introduction of other évidence, such inquiry and ex- 
amitoation is net material and pçoper; nor is it material and proper 
for the référée to command the production of such books and papers, 
turned over by such bankrupt to said assignée. And, no such other 
testimony having been introduced in the case, it is considered that 
the objections to the introduction of said testimony should be sus- 
tained. 



Ex parte JONES. 
(Circuit Court, N. D. Alabama, S. D. August 16, 180Q.) 

1. Uhited States Commissionbk— Powers as Examininq Magistrate— Prob- 
able Cause. 

The powers exercised by a United States commissloner in tlie examina- 
tion of a person charged with an offense are tliose common to ail exam- 
Inlng magistrates. To authorize him to commit, he need not be eonvlnced 
of the guilt of the accused, but the proof should be such as to afford good 
reason to believe that the offense was commltted, and by the accused; 
otherwise, it is his duty to discharge. 

3. Habeas Corpus— Prisoner Committed bt Magistrate. 

The sufflciency of the évidence on which an accused was committed 
by a magistrate is not open to revlew in a proceeding by habeas corpus, 
but where, although there was évidence of the commission of the offense, 
theriB was no compétent évidence even tendlng to inerlmlnate the person 
charged, he should be discharged on habeas corpus. 

Pétition for Writ of Habeas Corpus. 

The petltioner is charged with unlawfully using the United States mails. 
Being arralgned before the commissloner, she pleaded, "Not guilty." Délia 
Williams testified to vislting the defendant's house, and flnding her husband 
there. "I then broke some panes of glass in one of the defendant's Windows 
to her house. I done this in order to get fuU vlew of my. husband, who was 
standing at the back door, trylng to get it open." She then testltted to the 
receipt through the United States mails of four letters, the sendlng of which 
would be a violation of the postal laws and régulations of 189S. Wltness said 
she was positive in her mind that the défendant mailed the letters, but she testi- 
fied to no fact tendlng to show that the défendant wrote or posted them. "One 
of the letters called me 'a four-day snow cow,' and the damage done they would 
pay for." James W. Bass testjfled that he was not acquainted with, défendant, 
bilt that she acknowledged to him "that a large, yellow, fat woman broke sev- 
eral panes of glass in one of her Windows on a cold, snowy morning in Feb- 
ruary," and that he (witness) held the letters mentioned in the évidence for 
fm:ther référence. Bessie Williams testified that she received from a mail car- 
rier the four^ letters referred to, "and I opened one of said letters, and I re- 
marked to my toother, who was présent, that they were froiû Cherry Jones, 
and that I wouldn*t read any more of them, because they were too bad. I am 
fuUy satisfled that they were froin Cherry Jones, as her name was signed to 
some of them." The commissloner committed . the défendant for trial, flxing 
her bond at $500, and she is npw conflned in jail. She flle? a sworn pétition 
for writ of habeas corpus, and an agreement is presented with the papers, 
signed by the district attomey and by the attorney for the petltioner, to the 
efCect that the case may be trled and decided on the évidence as taken down 
by the commissloner; arid the agreement is also to the effect that the letters 
referred to are such as are prohibited by the statute. 

J. Pinley White, for petitioner. 

Wm. Vaughan, U. S. Atty., and Shelby S. Pleasants, Asst. U. S. 
Atty. 
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SHELBY, Circuit Judge (after stating the facts as above). In com- 
mitting a prisoner to await the action of the grand jury, a United 
States commissioner exercises the powers common to ail committing 
magistrates. If there is probable cause for holding the défendant f oi- 
trial, he commits him; if not, he discharges him. To commit, he 
should not require that proof which would be necessary to convict 
on a trial in chief, nor should he require proof that convinces his 
mind of the defendant's guilt. He should, however, require that 
probable cause be shown. That means that the case is made ont by 
proof furnishing good reason to believe that the crime alleged has 
been committed bv the person charged with having committed it. 
Marshall, G. J.; Trial of Burr (Coombs) p. 4, Fed. Cas. No. 14,692a. 
When the proof does not furnish such "good reason," it is the duty of 
the commissioner to discharge the défendant, and this duty is just 
as imperative as the duty to commit him on proper proof. An ex- 
amination of the évidence in this case will show that there is no 
évidence — direct or circumstantial — that the petitioner ever saw the 
obscène letters. They axe not shown to hâve been written by her or 
for her. It is not shown that the writing resembles hers, nor even 
that she can write. There is nothing in the évidence to make the 
letters admissible against her. It is clear that, on the évidence, she 
was entitled to be immediately discharged by the commissioner. 

That conclusion, however, does not necessarily dispose of the case 
on this proceeding. The writ of habeas corpus is not ordinarily per- 
mitted to be used to review the décision of a United States commis- 
sioner on the factB. Although it may be clear that the évidence was 
not sufflcient to hold the accused, it seems that, if there was any évi- 
dence tending to show her guilt, the action of the commissioner will 
not be disturbed on habeas corpus. The court will not inquire into 
the merits of the décision of the committing magistrate, if he has be- 
fore him any compétent légal évidence, tending to incriminate the 
défendant, on which to exercise his judgment. In re Certes, 136 U. 
S. 330, 10 Sup. et. 1031. The présent practice in the fédéral courts 
is that, where there is some évidence tending to show that the party 
who has been committed by a United States commissioner is guilty of 
the offense charged, the suflflciency of such évidence is not open to re- 
view on a proceeding by habeas corpus. The commissioner is to 
judge of the sufflciency of the évidence. But the court may inqUire 
whether the commissioner had any compétent or légal évidence before 
him on which to exercise his judgment as to the criminality of the ac- 
cused. Chui*ch, Hab. Corp. (2d Ed.) § 231. If it appears from the 
évidence before the committing magistrate, not only that no prob- 
able cause was shown, but that there was no légal évidence before 
him tending to incriminate the petitioner, she should be discharged 
on habeas corpus. Id. § 230, note 4. It is true that there was évi- 
dence before the commissioner tending to show that the olïense 
charged had been committed by some one, but a careful examination 
discloses no légal évidence on which the commissioner could exercise 
his judgment in holding the petitioner for trial. An order will be 
made discharging the petitioner. 
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. In re CHUNG PAT et al. 
(District Court, D. Washington, N. D. August 18, 1899.) 

1, Thirteenth Constitctional Amendmkht— Involcntahy Servitude— Sea- 
meN— Habbàs Corpus. 

AUen seamen, who are belng coerced to labor on board an American 
Tessel agaiust their> -will, and -wlthout having voluntarlly entered into any 
contract binc^lng, them to such service, are being subjected to involuntary 
servitude wîthln the United States, In violation o£ the thirteenth consti- 
tutional amendment, and are entltled to a wrlt of habeas corpus to dellver 
them from such servitude. 

3. 8bam:En-^8hipping Articles— Déviation dp Ship phom Ordinary Voyage 

— RELÏiABB. 

An Amerloan registered vesselhad been engaged for a number of years 
in thé càrryihg of passengers and freight betwéen the ports of Hong Kong, 
China, and Tàcoma, in the Ûnlted States, touchlng at other ports in 
China; Japan, and Brltlsh Columbla. For such voyages It employed Chi- 
nese seamen In Hong Kong, tjie custom, being to conslder their term of 
service as ended ou the completlon of thé round trip and return of the 
vessel tq HQhg Kong, Whlch waè' the port of diseharge, although the ship- 
plng àrtiéles fixed the term' of service at six months, and authorized the 
veSsel to go "to any other ports or places in any part of the world, as the 
master njay direct." On the arrivai of the vessel at Tacoma on one of its 
usua,!, voyages, it was charterea by the tînited States government as a 
transport to De psed in conveylng troops àiifl supplies to Manilla. Beld, 
that siteh service on the part of thë seamen was within the terms of their 
shlpplng articles, and, as the voyage to i ManlUa- wa§ Jn the direction of 
Hong Kong, and af ter its completion tlie master could elther proceed to 
that port, or secure transportation therefor the, seamen within the term 
of six months, they wére not entitled ^6 'tié released from their contract 
by reasori of the déviation of the ship ffom Its' uéual business or route, 
but that the owners veould be requlred to give bond for the release of the 
seamenj and. their return to Hong Kong,, In accordançe wlth the contract, 
after corupleypn of tl^e voyage to Mahlllà. ' ' ■' 

This wâ^'à ïïeàriiig ôû â writ. ëf hàbeas corpus issiled on pétition 
of Chutig Mt and otbéÀ, Chinesé seamen on tië steamship Vic- 
toria, by lïyhicli the petitionérs seek té obtain their release from serv- 
ice, and thêîr return to Cliina, Bismissed. 

l'rank Allyn and Frederick Bausman, for petitioners. 
J. M. Ashtôn, for respondent. ,; 

Wilson E. 6ay, U. S., Atty. , ; 

'B[A!NFÔÏÎi>, Distïiçt' iludge. The Jvetitioners are CMnese seamen, 
who were hîtéd on thë 26th day of Juiiè, 1899, at Hoing É.ong, to Serve 
as part of tbe crew of the steamship Victoria, the vessel then being 
engaged ijti'^?4^'^l commerce as a carrier ôf passengets and freight 
betwéen Ho% Kong and ôther ports in China; àûd Japan, and Ta- 
eoina and ôtber Pacific côàst ports of' the United States and British 
Cttîumbia. The shipping article» #hich they signed describe the 
"voyage a,hd tëtni of séi*vice for whiéh they vFere léngaged as follows: 
''From saîd port of. Hong Kong tp Tàcoma, Wash.* U. S. A., via 
China and Jaj^n ports, or to any other ports or places in any part 
of the world, as the master may direct. Final port of discharge to 
be Hong Kong, and term of agreement not supposed to exceed six 
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months." Thé Victoria is a foreign-built steamship, which, by an 
act of congress approvéd June 16, 1898, was granted the privilège 
of being registered as a vessel of the United States. The privilège 
of being so registered was presumably granted in contemplation of 
the use which our government expected to make of her as a trans- 
port ship or auxiliary cruiser during the war betweeli the United 
States and Spain. On her arrivai at Tacoma with the iiètitioners on 
board, the government did engage said vessel as a transport to car- 
ry troops, horses, munitions of war, and provisions for the army, 
from Puget Sound to Manilla, and she is now being fitted for that 
service. The petitioners consider that the service for which the ship 
has been engaged since her last arrivai at Tacoma is entirely dif- 
férent from the service contemplated at the time they signed the 
shipping articles, and that, if they are required to go to Manilla as 
seamen on a vessel in the service of the United States, while that 
country is under military government, there is probability of their 
being exposed to dangers of an unusual character, and detained in 
the service of the ship beyond the term of their engagement, and for 
thèse reasons the new employment of the ship is a departure from 
the terms of their contract specifled in the shipping articles, which 
entitles them to be discharged, and they allège that they are unwill- 
ing to continue in the service of the ship under présent conditions, 
and yet the captain will not discharge them, but requires them to 
continue to perfomi duty against their will, and this they allège 
amonnts to subjecting them to involuntary servitude, in violation of 
the thirteenth amendment to the constitution of the United States, 
and upon thèse grounds they hâve applied to this court for a writ 
of habeas corpus that they may be released from unlawful détention 
on board of the vessel, and returned to Hong Kong, where they be- 
long. The writ having been issued as prayed for, the captain has 
made a return setting forth the shipping articles, and denying that 
the petitioners are unlawfuUy imprisoned or detained on board said 
vessel, and alleging that by their contract the petitioners are bound 
to serve as seamen on said vessel on the contemplated voyage to 
Manilla; and further alleging that it is bis purpose, if the vessel 
shall be kept in the service of the government after her arrivai at 
Manilla, to provide for the return of the Chinese seamen now in the 
ship to Hong Kong, and to pay their wages until the time of their 
arrivai there. The United States attorney for this district has in- 
tervened in behalf of the United States, alleging that the discharge 
of the petitioners from their engagement to serve as seamen at this 
time may interfère with the plans of the government for speedy dis- 
patch of the vessel on the voyage contemplated, and on the further 
ground that the petitioners,. being Chinese laborers, cannot lawfully 
be permitted to be landed in this country. 

The case présents a number of novel and serious questions. In 
the first place, the respondent claims that, whatever may be the 
rights of the petitioners, the writ of habeas corpus is not available 
as a practicable remedy for their relief. I consider, however, that 
if, in fact, the petitioners are being coerced to labor on board an 
American vessel against their will, without having previously vol- 
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untarily entered into a contract binding them to such service, they 
are being subjected to involuntary servitude witkin the United 
States, in violation of the thirteentii amendment to the constitution 
of the United States, and to be delivered from such involuntary serv- 
itude by means of the writ ôf habeas corpus is a right which cannot 
be denied; therefore this objection to the form of the proceeding 
cannot stand in the way of a full inquiry into the merits of the con- 
troyersy. , , 

The évidence introduced upon the hearing shows that this vessel 
ha^ been employed carrying passengers and freight between Tacoma 
and Hong Kong via other Oriental ports during the past six years, 
during ail of which time part of her crew has been composed of 
Chinese seamen, shipped at Hong Kong under contracta similar, 
with respect to the nature and term of service, to the contract un- 
der considération in this case, and that in practice the Chinese sea- 
men ha,ye always been paid off on each return of the vessel to Hong 
Kong, and, although each round trip requires but little more than 
two months' time, and the contract of the seamen fixes the limit of 
the term of service at six months, each contract has been deemed to 
hâve been terminated with the performance of each voyage ending 
at Hong Kong. The petitioners hâve shown by their évidence that 
at the time of signing the shipping articles they had no knowledge 
of the contents thereof, except as they were infftrmed through an 
interpréter, and that the agreement which they entered into, as it 
was explained to them, required them to make the voyage from 
Hong Kong to Ta,coma and return to Hong Kong, touching only at 
convenient ports on the coast of China and Japan and at Victoria in 
British Columbia. This évidence shows that the contracts between 
the captain, representing the owners, and the Chinese seamen, hâve 
béen heretofore construed in practice consistently with what I deem 
io be a îair interprétation of the words in the contract itself , and 
that a fair interprétation of the contract does not bind the seamen 
necessarily to a term of six months; nor, on the other hand, does 
it bind the ship to return from Tacoma to Hong Kong direct. The 
contract fixes alternative limitations upon the obligation of the 
Chinese seamen to remain in the ship. One is the return of the 
vessel to Hong Kong, the port of final discharge; the other is the 
expiration of the six months from the date of their engagement with- 
in which time it is the duty of the captain to return them to the port 
of final discharge. The captain is given an option to make a voyage 
from Tacoma to any other port for which the ship may be employed, 
provided he returns to Hong Kong within six months, and, in case 
of the vessel being employed for such additional voyage, the seamen 
are bound by the letter of their contract to continue in the service 
of the ship until the expiration of the term of six months, unless the 
vessel should return to Hong Kong within that time. It is prae- 
ticable for this ship to make the contemplated trip to Manilla, and 
proceed thence to Hong Kong within the time stipulated, and, in case 
the exigencies of the service should require the détention of the 
vessel for a longer time, it is practicable to send the Chinese sea- 
men from Manilla, or any place in the Philippine Islands to Hong 
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Kong, without violating the letter of the contract. It may be con- 
ceded tkat there are reasonable grounds for the appréhension which 
the petitioners seem to hâve that, if they are carried in this ship to 
the Philippine Islands, they may sufEer deprivation of some of their 
rights, because there are no courts at présent so constituted as to 
be abie to afîord them protection against the arbitrary exercise of 
authority by the military ofQcers of the United States. This, how- 
ever, is not a good reason for abrogating the contract at this time. 
It is not unusual for vessels in the merchant service to be employed 
to go to distant countries beyond the jurisdiction of civil govern- 
ments, and it is part of the life of a sailor to trust his person to the 
vicissitudes of maritime ventures in places far beyond the power of 
courts and civil magistrates to enforce rights or redress wrongs. If 
the court might properly anticipate evils which may or may not hap- 
peû to the petitioners at Manilla, still such considérations do not 
outweigh the practical dif&culty of terminating the contract at this 
time. The laws of the country do not permit thèse petitioners to 
be landed in the United States from the ship which brought them in, 
and they cannot be returned direct to Hong Kong without depriving 
the government of the United States of the use of this vessel, or sub- 
jecting the owners to inconvenience and heavy expense in providing 
for their carriage from hère to Hong Kong. If, by the terms of 
their contract, they were entitled to be discharged before the vessel 
proceeds on the voyage to Manilla, I would not be disposed to per- 
mit considérations of expediency or expense to outweigh the légal 
rights of the petitioners, but at présent the conditions are reversed; 
the letter of the contract entitles the ship to the service of thèse sea- 
men while she is proceeding to Manilla, which is so near to Hong 
Kong that I must regard the trip to Manilla as being in the direction 
of the fulflUment of the terms of the contract itself, and I consider 
that it would be unreasonable to attempt to coerce the captain and 
owners of the ship to send thèse petitioners to Hong Kong by an- 
other vessel, when so much unnecessary expense can be saved by re- 
quiring them to abide by the terms of their contract until they reach 
Manilla. The ship will hâve no right to detain thèse petitioners aft- 
er arrivai at Manilla, unless she is to proceed from there to Hong 
Kong; and I am satisfled that it is not now the purpose of the cap- 
tain to detain them against their will; still the agent of the owner, 
in giving his testimony upon this hearing, very frankly stated that, 
in case of diflûculty in supplying their places at Manilla, thèse men 
will be detained, rather than sufEer the vessel to be detained for 
want of a crew. If they shall be coerced into continued service after 
the termination of their term of service, they will be entitled to dam- 
ages, and, in view of ail the circumstances, I think that they should 
hâve such protection as the court can give, without doing injustice 
to any one. The respondent bas ofEered to give a bond obligating 
himself to fulflll his contract with the Chinese members of his crew 
with respect to returning them to Hong Kong in due time, and I 
will accept his offer, provided that the bond shall be executed by 
Mr, Dodwell, the ship's agent, also, as a joint obligor or surety. ï 
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wijtl fix the sum of $5,000 as thp pena^yi and upon fl^ing such a bond 
in favor of the çlei^k of ithis couct for th,e beneflt of each and ail 
of the Ohinese seamen npW; on boardit^ie ship this prpcejeding will be 
dismissed. , 
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BASS, RkTCLIFF & GRii'irrON, Linllted, v. CHRISTIAN FBIGENSPAN. 
(Circuit Court, D. New Jersey. vÂugust 5, 1899.) 

1. TrapeiiMark— Infbinoem»|ït., . . ■: ii ■ 

The eomplainaat's tra.de-jnark for paJe aje, consistinè of an equllateral 
triangular iSgure, whicli' as appUed to bottlëd pale aie itf Èolored red, is in- 
frlnged by thé dèfendanfs mark as ùppUed to pale aie and half-and-half, 
coÀsisting of a combinatlon of a red triangle nearly eonjUateral, a narrow 
gold feoFd^r surrounding^nd hlnding ilt„fl,; monograjm composed of the let- 
\ ters Q iandiF in the middle, and soijie, fine scroll omapaentàtion in each 
■ corner. ;", ' ' .' [ ' '" ,';.'' ' ' "',•„': 

2. SÀMK— Évidence. . , "' '■" ' ' ' , 

"Courts should nôf bé àBtute to riéèognize' in favor of tt trade-mark In- 
frlnger fine distinctions betwéen différent articlesiof œerehandise of the 
sanae gênerai nature, and should re^pA'Ve jagainst the wrongdoer any fair 
doubt wh^ther the public may or jpja^ flipt be deceived, thrbugh the appli- 
cation of the spurious symbol; and teilçe pale aie and hâlf-and-half must, 
as against an infringer of a tradè-flikrk 'for the former, be treated as malt 
liquor^ substantially similar to each othèr and belonging to the same class. 

3. S^Mffl^LiABiLirï TO Deceive. ■ ■ :■'!'...:'. •. ,n - 

, No , one who has counterf eited a legitimaite, trade-mark and applied the 
spurious symbol in compétition with tbç.génuine can avoîd the charge of 
infrlnigfeiùënt by shO'Wlng that the fàlee^ùiark has in practite been so ac- 
éompâriiéd, on labels, capsules or 6thèr*ise, by trade-names, désignations, 
descriptions or other : accessoriés, not forming part of It, as to render it 
unlikely that the public lias been depplved. Sucli a shoiivlng, while it may 
affect the nature or mepaure of the rellelÇto be granted, cannot defeat a 
suit for Infringement. ' 

4. Samb— Injonction. 

He who appUes the false mark lias no just cause of eomplaint if he be 
prevented from further violating the exclusive right of the lawful employer 
of the genuine symbol, and he should npt be allowed, at the péril of the 
latter, fraudulently to experiment ;ln; the use of such false mark wlth ac- 
cessoriés of yarying châracter with the' double purpose of filcUing the cus- 
tom of a business rival, and at the same time shielding himself from the 
conséquences of infringement. 
(Syllabus by the Court.) 

in Equity. 

Arthur Steuart, Eowland Cox, and Samuel t». Oliphant, Jr., for 
complainant. 
Samuel Kalisch and Chauiicy H. Beasley, for défendant. 

BBAD'FORD, District Judge.s The bill in this case charges in- 
fringement of a trade-mark and prays for an injunction and an ac- 
count. The complainant is a corporation of Greàt Britain and is 
and has for a number of years been engaged in the business of brew- 
ing malt liquors at Burton-on-Trent, England. The business was 
founded by William Bass at that place in 1777, and has from that time 
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uninterruptedly been there carried on by him and Ms successors, in- 
cluding, among others, the flrm of Basa & Company. During ail 
this period the aie brewed by bim and them bas continuously been 
known as "Bass aie" or "Bass." The business bas long been very 
extensive, its product reaching ail parts of the civilized world. For 
nearly ûfty years Bass aie has been shipped for consumption in the 
United States in steadily increasing and Ln récent years in very large 
quantities. Bass & Company and its successors bave not bottled 
their aie, but hâve sold it only by the cask or otherwise in bulk. 
Liquor dealers to vi^hom it is f urnished either bottle and sell it, or 
sell it on draft or in bulk. Many years before 18S5 Bass & Company 
adopted and applied to casks of pale aie brewed by that flrm an 
equilateral triangle as a trade-mark in connection with the sale of 
that product, and prior to such adoption and application no such 
figure or symbol had been appropriated to malt liquor. Before 
1855 the triangle as so applied to pale aie was red. Afterwards it 
varied in color; being red, white or blue, as the case might be, to in- 
dicate the particular brew-house, — the complainant having three, — 
where the pale aie contained in the cask bearing it was made. 
The triangle thus selected as a trade-mark has continuously from the 
tirae of its adoption been applied by the complainant and its pred- 
ecessors, by means of labels, stencilling or otherwise, to casks con- 
taining their pale aie. In 1855 Bass & Company adopted a form of 
label bearing the triangular symbol in red to be applied to bottles 
containing Bass pale aie. This label has with slight variation con- 
tinued unaltered from the time of its adoption until now, and in its 
application to bottles of pale aie has uniformly borne a solid red 
equilateral triangle, the words "Trade Mark" being printed thereon 
parallel to its base. The complainant has succeeded to the prop- 
erty and good-will of its predecéssors, including Bass & Company, and 
to whatever exclusive right that flrm had in the triangle as a trade- 
mark in connection with the sale of its pale aie. It appears that the 
complainant has had an understanding or agreement with ail bot- 
tiers, with the exception of ônly one bottling house, to whom it has 
sold its pale aie, that its labels bearing the red triangle shpuld be 
aflflxed to ail bottles containing such aie, and that they bave been so 
aflBxed, unless, as has sometimes occurred, the complainant has per- 
mitted a bottling eu st orner to afflx to the bottles what is termed a 
caution label displaying a fac-similé of the capsule used by the 
bottier and containing a red triangle as its principal feature. The 
complainant aiinually furûishes to the varions bottling concerns with 
which it deals in the United States and elsewhere upwards of 200,- 
000,000 of its red triangle labels for application to the bottled product. 
The triangle, adopted in the flrst instance by Bass & Company, thus 
appears not only on casks of pale aie as sold by the complainant, but, 
with the exception abo^e mentioned, on ail bottled Bass pale aie. 
The complainant ànd its predecéssors hâve also caused the red tri- 
angle to be applied to the bottled product by means of capsules and 
otherwise. lîy sighs, labels, cards and divers other advertising ex- 
pédients, that symbol bas for many years been constantly and con- 
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spicuouBly associ^ted -witli their ^product, wliether bottled or not, and 
with its Qpgin. , Tke complajLiian't.lias produced évidence to thé effect 
that its p^e^le has for many years been to gome; estent called for or 
spoken ofas "triangle aie." iTliis évidence, comès from persons con- 
nected with thecoinplainant and living in England, and probably laas 
référence ^çhty to what may havé transpiped there. On the other 
hand there is évidence on the part of the défendant that Basa pale 
aie has not in this country been so called for or spoken of. But there 
cam be littïe or no doubt, on the évidence as a whole, that a triangular 
flgure, and especially a solid red triangle, as applied to pale aie or any 
substantially similar malt liquor, amounts to a représentation to the 
public, or a large portion of the public, that the liquor to which it has 
been appjied is Bass pale aie, which has àcquired such an enviable 
réputation for its excellence. The complainant procured the regis- 
tration in the XJ. S. patent office July 23, 1889, as a trade-mark, being 
ISTo. 16,851, for "béer of ail descriptions," which it seerds includes pale 
aie, of a "triangular flgure with the words "Trade Mark' at the base 
thereof." In the statement of trade-mark it is alleged that "the color 
is not essential and other colors may be substituted, and the triangle 
may be used in outline, if desired, without affecting the character of 
the trade-mark, the essential feature of which is the triangular flg- 
ure." It is claimed on the part of the défendant that the registry 
of the mark must be treated as a nullity for the reason that it does not 
appear that the déclaration of trade-mark was verifled before a proper 
offlcer. This contention is immaterial, if the complainant was en- 
titled to the exclusive use of the triangular symbpl as a common-law 
trade-mark for pale aie of its production. That the complainant was 
so entitled I hâve no doubt. WhUe Bass & Company and its succes- 
sors hâve not sold their pale aie bottled, but only in bulk, and there- 
f ore, so far as bottled Bass pale aie is concerned, were not the own- 
ers of that product at the time they caused the triangle adopted by 
that flrm to be applied theretp, this circumstance by no means néga- 
tives the existence of an exclusive right on the part of the complainant 
in or to the use of that syinbol in connection with the sale of pale aie, 
although bottled. That symbol, having been applied by the complain- 
ant and its predecessors to their whole product of pale aie before sale 
by them, and having become associated in the public mind with it, 
enured to the beneflt of the complainant with respect to ail pale aie 
brewed by it, whether sold to consumers in bottles, casks or other- 
wise. Precisely the same considérations, which would sustain the 
complainant's trade-mark in its application to Bass pale aie before 
sale from the brewery or warehouse, would support it as applied by 
bottiers to the bottled product by virtue of an under standing or agree- 
ment with the complainant. In either case thè complainant ap- 
plies its trade-mark or causes it to be applied to its product for the 
purpose of protecting and extending its business. The use by others 
in either case of the complainant's trade-mark, or ; a mark bearing 
such dose resemblance thereto that it may reaj^ly or rea,sonably be 
mistaken for it, in connection wiih the sale of pâle aie or other malt 
liquor substantially simUar to it, not brewed by the complainant, is 
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calcùlated to deceive and def raud the purchasing public, fraudulently 
to divert custom from the complainant and, perchance, by the palm- 
iug oflE of an inferior aie, to injure the réputation enjoyed by the 
complainant on account of the excellence of its product. The coin- 
plainynt's trade-niark did not, and could not, include the totality of 
the contents of the labels or capsules used in connection with the 
sale of Bass pale aie. Such trade-names, désignations or advertise- 
ments do not constitute a trade-mark. The trade-mark consisted 
solely of the triaugular symbol; and there could be no reason for 
doubt by any intelligent person in this country, able to read the Eng- 
lish language, as to what in fact was intended as the trade-mark, for 
iipon or within the triangle, and not outside of it, were printed the 
words "Trade Mark." 

Has or has not the défendant infringed that trade-mark? The de- 
fendant is a corporation of New Jersey and is and has for a number 
of years been engaged in carrying on in the city of Newark in that 
state the business of brewing, bottling and selling malt liquors, in- 
cluding pale aie and half-and-half ; the latter being a mixture of pale 
aie and brown stout. It did not adopt the alleged infringing symbol 
and apply it to malt liquor until long after the complainant's trade- 
mark had been adopted and applied to pale aie, and had become well 
known to the public. The défendant procured the registration of its 
symbol in the U. S. patent oflBce Pebruary 21, 1893, as a trade-mark 
for aie, being No. 22,498, speciiied as f ollows : 

"The trade-mark consists of the foUowing letters and arbitrary symbol, viz.: 
The letters 'C and 'F' arrangea in a monogram, in the center or field of a 
triangle. Thèse hâve generally been arrangea as shown in the accompanying 
drawing, which represents the fac-similé of the trade-mark of said corporation, 
sald arrangement consisting of a triangle provided with an outer border and 
in the fleld of the triangle is arranged the monogram, consisting of the inter- 
woven and fancy letters 'C and 'F.' In use said letters are printed in gold 
on a red field in the triangle and the border of the triangle is aiso printed in 
gold, but said letters may be printed in black or in any other color, on a trl- 
angular field of any suitable color, and the outer band may be of any other 
color or may be entirely omitted, without materially affecting the character of 
the said trade-mark, the essential feature of which is the monogram of the 
letters 'C and 'F' on a triangular field." 

In point of fact the mark which the défendant has applied to its 
pale aie and half-and-half, and of which the bill complains, is the 
combination of a red triangle, a narrow gold border surrounding and 
binding it, a monogram consisting of the letters "C" and "F" in the 
middle, and some fine scroll ornamentation in each corner. The tri- 
angle used by the défendant is not equilateral like that of the com- 
plainant, but isosceles, its base being longer than either of its sides, 
but closely approximating to equality with them. In practice, while 
the words "Trade Mark" are printed on the triangle used by the com- 
plainant, those words respectively are on différent sides of and do 
not touch the triangle used by the défendant for pale aie, but are 
orinted on and are parallel to the base of the triangle used by the 
défendant for half-and-half. The two symbols and the words "Trade 
Mark" appearing in connection with them, subject to an altération 
96 F.— 14 
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in the position of those words in the case of half-and-half as above 
stated, ate as f ollows : 

Complainant's Symbol. Defendant's SymboL 



trade/lia\mark. 





Thèse two symbols, disassociated from ail accèssories on labels or 
capsules bearing them, resemble each. other closely enougli to be con- 
fusing, djçceptive and misleading to the public, if both be applied 
to substantially similar malt liquors. The essential feature of the 
defend^nt's symbol is not the monbgram, or gold border or scroll 
ornament£|tion. That feature is the triangle, or, as it has been ap- 
plied, the red triangle, which also constitutes the complainant's sym- 
bol as eniployed in connection with the sale of bottled pale aie. 
There is nôthing particularly unique or striking in the monogram, 
and, if there were, it might readily be supposed to represent, not 
that the malt liquor to which it is applied was the product of some 
person, flrm or corporation other than the complainant, but merely 
the initiais of the name of somè bottier of or agent for Bass pale 
aie. Neither the gold border nor the scroll tracing is calculated to 
stamp itself upon the memory comparably with the triangle. In- 
deed, tïiè défendant in its statement of trade-mark claims that the 
border "maybe of any otlier color or may be entirely omitted, with- 
out materially affecting the character of the said trade-mark." 
WheûUié symbols of the complainant and défendant are viewed side 
by sidé différences bëtween them can, of course, be perceived, which 
may or jnay not be sufflcient in théir character to prêtent confusion 
on the part of purchasers who hâve tioth symbpls befôre them at the 
same time. But purchasers of pale aie do not as a rule hâve both 
symbols simultaneously before them for comparison. If they hâve 
corne to associate a red triangle as applied to pale aie with Bass 
paie ale,-^not necessarily with the name "Bass" in connection with 
pale aie, but with the superior niait liquor which Bass pale aie is, — 
and thëreaf ter see thé rfed triangle of the def endant's symbol ap- 
plied to paie aie or substantially similar malt liquor, the complain- 
ant's symbdl not being'at the tinié' before their eyes, may they not, 
in the exercise of only subh degree of care as is usually observed by 
and reasonably to be expected from such purchasers, under varying 
conditions bî knowledge, intelligence and nationality, be misled or 
deceived iiito the belief thàt in buyihg the malt liquor bearing thè 
defendant's symbol they are getting Bass pale aie? Clearly they 
mlay, and, théir efore, if the question of infringement is to be de- 
cided on considération bf the triàngular symbols, disassociated from 
their accessbriés as contained on the labels and capsules displaying 
those symbols, there can be no doubt that the complainant's trade- 
mark has been infringed by the défendant. I am by no means satis- 
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fled that the défendant acted in good faith toward tlie complainant 
in adopting, using and procuring registration for its triangular sym- 
bol. On the contrary, the only inferences to be drawn from the tes- 
timony of Feigenspan, tlie président and principal stockholder of 
the défendant, strongly point to a deliberate intention on its part to 
filch the complainant's business by palming off on the public its own 
product as that of the complainant. The défendant, before the 
adoption of its triangle, knew of and was familiar with the com- 
plainant's trademark in red as applied to pale aie. It was at lib- 
erty to adopt and apply to its product any purely arbitrary symbol 
which had not theretofore been appropriated as a trade-mark for a 
similar product. Why should it under thèse circumstances, unless 
with wrongful intent toward the complainant, hâve adopted a red 
triangle? An explanation consistent with fair dealing on the part 
of the défendant is difScult, if not impossible. Certainly the prés- 
ident and secretary of the défendant, although pressed on this point 
in their examination, hâve utterly failed satisfactorily to account 
for the adoption by the défendant of the triangle as a trade-mark. 
To employ thelanguage of Acheson, J., in Godillot v. Grocery Co., 
71 Fed. 873^ "there is no good reason for such a close imitation of 
the plaintiff's trade-mark, and no justification therefor." I cannot 
resist the conclusion that the défendant had an intent to infringe 
the complainant's trade-mark. If the défendant infringed that 
trade-mark by the sale of pale aie to which it had applied the tri- 
angle, it equally infringed that mark by the sale of half-and-half 
bearing the same symbol. The addition of brown stout to pale aie, 
resulting in half-and-half, does not, in my opinion, so differentiate 
that mixture from pale aie as to avoid the charge of infringement, 
if otherwise it would be sustained. Pale aie and half-and-half must, 
as against an inf ringer of a trade-mark for the former, be treated as 
malt liquors substantially similar to each other and belonging to the 
same class. Courts should not be astute to recognize in favor of an 
infringer fine distinctions between différent articles of merchandise 
of the same gênerai nature, and should résolve against the wrong- 
doer any fair doubt whether the public may or may not be deceived 
through the application of the spurious symbol. The défendant 
must be declared an infringer unless such effect is to be given to the 
form and contents of the labels and capsules respectively display- 
ing the triangles of the parties as to produce a contrary resuit. It 
is unnecessary hère particularly to refer to the capsules. The label 
customarily aifixed to the complainant's pale aie sets forth in addi- 
tion to the trade-mark the words: "This label is issued only by 
Bass, Ratcliff & Gretton, Limited. Bass & Co.'s Pale Aie. Bass 
& Co., Brewers, Burton-on-Trent." The label used by the défendant 
in connection with the sale of pale aie contains in addition to the 
triangular symbol the following: "Feigenspan's Finest India Pale 
Aie. Newark, N. J. Keep in cool place and standing upright ut 
least 24 hours before opening." The defendant's label applied to 
half-and-half bears in addition to its symbol the following: "Feigen- 
span's Combination Half-and-Half. Brewery, Newark, New Jersey, 
U. S. A. Th« Combination Half & Half is a Choice Blending of 
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our Finest India Pale Aie & Browa Stout, made from Selected Malt 
& Hops." On each of the above labels the words "Trade Mark" 
appear on or in connection with the triangular symbol as heretofore 
stated. Thèse three labels widely differ from each other in form, 
style of lettering, color, ornamentation and contents. Viewed side 
by side no one of them could be mistaken for either of the others. 
But it does not folio w from what bas been .said that the defendant's 
labels might not be understood by illiterate or alien purchasers, see- 
ing thereon the red triangle, to refer to Bass pale aie, and not to 
either the pale aie or the hîilf-anâ-half of the défendant. With re- 
spect to the defendant's label for pale aie it may further be observed 
that, bearing the red triangle, there is nothing on it inconsistent 
with the idea that Feigenspan or the défendant might be a bottier of 
Bass pale aie, Using that symbol by arrangement with the complain- 
ant. But aside from thèse considérations is the important fact 
that this is strictly a trade-mark case. The infringement of a trade- 
mark involves the violation by one person of an exclusive right of 
another to the use and beneflt of a word, mark, symbol, &c., as the 
case may be, in connection with the sale of goods similar to those 
to which the same bas been applied. This exclusive right is a vest- 
ed right of property and cannot be invaded with impunity. No one 
who has counterfeited a legitimàte trade-mark and applied thé spuri- 
ous symbol in compétition with the genuine can avoid the charge of 
infringéûlent by showing that the false mark has in practice been so 
accompanied, on labels, capsules or otherwise, by trade-names, dés- 
ignations, descriptions or other accessories, not forming part of it, 
as to render it unlikely that the public has been deceived. Such a 
showingi while it may aflect the nature or measure of the relief to 
be granted, cannot defeat a suit for infringement. The lawful ap- 
propriator and employer of a trade-mark has an exclusive right of 
use and is entitled to be eflectually secured in the full enjoyment of 
that right. If other persons are to be permitted to violate that ex- 
clusive right on the plea that the counterfeit symbol as applied in a 
given case has such accessories as to render déception of purchasers 
improbable or even impossible, an élément of uncertainty and con- 
fusion will be introduced which cannot fail to encourage fraud and 
promote litigation. A Sound public policy requires that the spuri- 
ous tràde-mark be suppressed, whether it is or is not for the time 
being accompanied by such accessories, not constituting part of it, 
as to avoid déception or render it unlikely. He who applies the 
false mark has no just cause of complaint if he be prevented from 
further violating the exclusive right of the lawful employer of the 
genuine symbol, and he certainly should not be allowed, at the péril 
of the latter, fraudulently to experiment in the use of such false 
mark with accessories of varying character with the double purpose 
of fllching 'the custom of a business rival, and at the same time 
shielding himself from the conséquences of infringement. Différent 
considérations apply to cases involving those forms of unfair compé- 
tition in trade where one person palms off his goods as those of an- 
other, not by means of violating any exclusive right of the latter i)os- 
sessed by virtue of a valid trade-mark, but by mère imitative devices 
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with respect to trade-dress, trade-names, &c., calculated to deceive 
the public. After caref ul examination of the évidence I am satisfled 
that the défendant has with wrongful and fraudaient intent to dérive 
benefit from the réputation enjoyed by the complainant infringed 
the complainant's trade-mark by using the red triangle in connec- 
tion with the sale of pale aie and half-and-half. Even were the 
words "Bass & Co.," contained on the complainant's label, to be 
treated as part of its trade-mark, as claimed by the défendant, the 
resuit would be the same ; for the distinctive and dominating feature 
of the trade-mark would be the triangle. There has been no acqui- 
escence by the complainant in the inf ringement of its trade-mark by 
the défendant and no such lâches on the part of the former as to de- 
prive it of the right to relief. The complainant is entitled to an 
injunction and an account. Let a decree be prepared accordingly. 



BENNETT v. CAEK. 

(Circuit Court of Appeals, Second Circuit. July 18, 1899.) 

No. 131. 

1. CoPTKiaHT— Action to Recover Pbnalties for Infringembnt— Construc- 

tion OF Statute. 

A compliance by the plaintifE with ail the requirements of the statute to 
seciire a valid copyright is a condition précèdent to the recovery of the 
penalties imposed by such statute for infringement; and in an action for 
the recovery of penalties, which may be Ineurred unlntentionally, and are 
often greatly in excess of the injury done, such requirements wlll be 
strlctly construed. 

2. Same— Requisitb of Copyright— Desceiption op Painting. 

tfnder Eev. St. § 4956, which provides that no person shall be entitled 
to a copyright unless, in case of a painting, he shall file with the llbrarian 
of congress, or deposit in the mail, addressed to the llbrarian, a descrip- 
tion of the painting, "nor unless he shall also" flle or deposit a photograph 
of the same, such photograph eannot constitute the description of a paint- 
ing, which is required in addition thereto, and is required to be recorded; 
nor will "Four-in-Hand," given as the name of a painting, constitute a 
sufflcient description to entitle the painter to recover the statutory penal- 
ties for infringement by printing a copy of the painting, made from a 
similar photograph, in a newspaper. 

In Error to the Circuit Court of the United States for the Southern 
District of Kew York. 

A. L. Gurlitz, for plaintiff in error. 
John S. Wise, for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

THOMAS, District Judge. The défendant in error recovered a 
judgment against the plaintiff in error for infringement of the stat- 
utes relating to copyrights. Carr, the plaintiff below, in 1895 paint- 
ed in water colors a picture of a coach and four horses, with a back- 
ground of scenery, which he named "Four-in-Hand." Within the 
time required by the statute the plaintiff mailed to the llbrarian of 
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congress the title ^of the painting, with two photogcaphs thereof, 
upon which. was' inscribed, "Copyright, 1895, by Lyell Carr." The 
iibrarian receitied laiid filed the same in his office on the 23d day of 
Septèînbér, 1895; '*^i1?he maintenance of this action is dépendent upon 
such mailing and Sttch record. Aphotograph printéd from the same 
négative as those inailed tô the librarian was given by Carr to a 
friend, who loaned the same to an agent of the défendant, in Septem- 
ber> 1897, and by its use the défendant printed, in black and wldte, 
in his papér, the New York Herald, a picture which is alleged to be 
an infringementoè the copyright. The photograph was diminutive 
rélativdy to the size of the painting, and was so framed as to conceal 
the etaitsément of the copyright. For this infringement the jury 
awardeà à Verdict of |10,000. The statute (Rev. St. § 4956) provides: 

"No p^ttôn stall be entltled to à copyright unless he shall, on or before the 
<lay of publication, In this or any forelgn country, deliver at the office of 
tUe librarian of congress, or deposit within the mail withln the United States, 
iiddressed to the librarian of congress, at Washington, District of Columbia, 
a printed copy of the title of the book, map, chart, dramatlc or musical compo- 
sition, engraving, eut, print, photograph, or chroino, or a description of the 
painting, dr^wing, statue, statuary,, or a model or design, for a work of the 
tine arts, foi- which he désires a copyright; nor Uiiless he shall also, not later 
than the day of the publication thereof, * * * deliver at the office of the 
librarian oî congress, * * * or deposit in the mail, * * » addressed 
to the llbhirian, » * * two copies' of such cotjyright botvk, map, chart, 
dramatlc or musical composition, engraving, chromo, eut, print,' or photograph, 
or in case of à painting, drâwing, statue, statukry, model, or design for a 
work Of the fine arts, a photograph of ihe same." 

Section 4965 provides for a recovery of a penalty for the infringe- 
ment of a copyright obtained pursuant to the provisions of section 
4956. Hence thç plaintiff may not main tain this action unless he 
has complied wiih the conditions précèdent stated in section 4956, 
which should be strictly construedj because it contains the condition 
precedeût to the recovery of seVere penalties. The rigor of the pen- 
alty is illustrated in the présent casse, where a recovery of |10,000 has 
been had for the unintentional infringement of the copyright of a 
painting of the apparent value of |100. There is no contention that 
any description of the painting was sent or delivered to the librarian, 
other than that contained in thé title, "Four-in-Hand^" or in the pho- 
tograph mailed to and received by the librarian. It cannot be con- 
tended seriously that the title constitutes a description. In any 
case, a reading of the statute should instantly dispel such contention. 
The iuquiry follows, is the photograph a sufBcient description, within 
the meaning of the statute? As stated by the court at the trial, 
"A photograph is itself a description of the painting which it repre- 
sents, and a far more correct description of the painting than any 
mère words could usually give." Such photograph might well be re- 
^arded as a sufflcient description, unless the statute requires a de- 
scription df thé painting in additioii to, and other than, the photo- 
graph, for thè sCheme of the statute controls, even though it be in- 
ferior in the efflcacy of its réqùirements to the plan adopted by the 
plaihtiff. Abridging the words of section 4956, it provides: 

"No person shall be entitled tO a copyright unless he shall ♦ * • deliver 
* * * or deposit * * • a printed copy of the title of the book • » • 
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or a description of the painting; * * • nor unless he sliall also ♦ • * 
(ieliyer or deposit * * « two copies of sucli copyrigiit boolt, * * • or 
in case of a painting, * * * a photograpli of tlie same." 

It is observable that the statute requires the delivery or deposit of 
the title of a book, or, in the case of a painting, a description there- 
of, and, in addition to this, the delivery of two copies of a book, or, 
in the case of a painting, a photograph thereof. Hence, in the case 
of a book, the delivery of its title and a copy thereof is necessary, 
and in the case of a painting the delivery of its description and a 
photograph thereof is requisite. The statute speciflcally states that 
in the case of a painting there must be a description thereof, and 
also a photograph of the same. May the statute be read to mean 
that the deposit of a photograph shall fulflll both requirements? 
The very words négative such construction, because the requirement 
is that the description shall be deposited, and, in addition thereto, 
something else shall be done, viz. the delivery of a photograph. How, 
then, can it be said that the deposit of the photograph may include 
the performance of the additional condition? When congress point- 
ed out the éléments that should lead to a valid copyright, it desig- 
nated a photograph as one essential, and superadded to this a de- 
scription. Section 4957 illustrâtes that a photograph could not ful- 
flll the term "description," for it provides that the librarian shall 
keep a record of the article copyrighted, as foUows: 

"Library of Congress, to wit: Be it remembered, that on the day of 

, A. B., of — , hath deposited in this oitice the title of a booli (map, 

ehart, or otherwise, as the case may be, or a description of the article), the 
title or description of whlch is in the following words, to wit: (Hère Insert the 
title or description.) * « « j^mj jjg gjiall give a copy of the title or descrip- 
tion under the seal of the librarian of congress, to the proprietor, whenever 
he shall require it." 

The clause "the title or description of which is in the foUowing 
vi'ords, to wit: (Hère insert the title or description,)" shows that 
congress intended that the description should be in words, and there- 
by be capable of insertion in the record. This évidence of intention 
is manifested by the command that a copy of the description should 
be furnished to the proprietor. The librarian could not insert a 
photograph in the record, nor could he, from his own resources, fur- 
nish a copy thereof to the proprietor. The manuer in which the 
librarian met this difliculty appears in the copy of the record fur- 
nished to the proprietor in this case. It states that Lyell Carr "has 
deposited in this office the title of a painting, the title or descrip- 
tion of which is in the following words, to wit: 'Four-in-Hand.' 
Photo, on file." It is évident that no copy of the description is 
hereby furnished, nor is any description contained in the record. 
The record, from the very nature of the case, refers for its com- 
pletion to an article on flle which could not be entered of record. 
Such a necessary deflciency in the record of itself shows that the 
requirements of the statute had not been met. Section 4965 makes 
the recording of The description of a painting a précèdent condition 
to the rècovery of the penalty. Therefore, if the description be not 
recorded, as it plainly has not been in this case, there can be no re- 
covevy, at least where the omission to record arises from the fail- 
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ure of the proprietor to furnisli a description capable of record. 
While a provigion for using a photograph for tlie purposes of de- 
scription would hâve been useful, it is considered that the statute 
was not framed in expectation that this could be done; and, how- 
eyer improvident the omission, it is for this court to détermine only 
whether it exista. The conclusion that the statute does not per- 
mit the use of a photograph for that purpose must lead to the re- 
versai of the judgment, with costs. 



NEW JERSEY WIRE-OLOTH CO. v. MERRITT et al. 

(arcuit Court, B. D. Pennsylvania. August 7, 1899.) 

Patents— Validity—Firbproop Bcildings. 

The Orr patent, No. 456,202, for improvements in flreproof buildings, 
and relating to the use of metallic lathing in connection with cernent, 
concrète, plaster, or other suitable plastic materlals. In ceiling and areh 
construction, is void for want of invention In vlew of the prior state of 
the art. 

This was a suit in equity by the New Jersey Wire-Cloth Company 
against Merritt & Co. and others for alleged infringement of a pat- 
ent for improvements in flreproof buildings. 

Philipp, Phelps & Sawyer, for complainant. 

Ernest H. Hunter and George Q. Horwitz, for respondents. 

McPHEBSON, District Judge. This suit is brought to restrain 
an alleged infringement of letters patent No. 456,202, originally is- 
sued to William Orr upon an application flled April 30, 1890, and 
now owned by the complainant as assignée. The spécification dé- 
clares that the applicant has invented "certain new and useful im- 
provements in flreproof buildings," and proceeds to describe the im- 
provements in gênerai terms as follows: 

"This Invention relates to the construction of ceilings or walls formed of 
metalUe lathing, to which Is applied cernent, concrète, plaster, or other suit- 
able plastic materlal, and espeelally to arches thus constructed, it belng the 
objeet of the invention to provide an Improved construction by whlch the cost 
is reduced, and the strength and flreproof qualitles of the ceiling or waU In- 
creased. To this end my invention consists in an improved means for forming 
flreproof structures with metallic lathing, and In an Improved ceiling and arch 
construction, ail Of whlch will be more partlcularly described in the spécifica- 
tion, and polnted out In the claims." 

A detailéd description iS then given, réferring to the drawings that 
âccompany. the application : 

"Fig. 1 shows an arch constructed in accordance with my invention, part 
of the plastic materlal being removed. Pig. 2 shows the method of supportlng 
the lathing during the process of constructlng the arch. Fig. 3 is a section 
of the metallic frame of the arch of Figs. 1 and 2, taken aeross the curve, and 
showing the preferred form of construction. Fig. 4 is a slmllar section of the 
same construction with metaUie lathing formed of perforated sheet métal. Fig. 
5 is a similar section of a modifled construction, in whlch the lathing Is. pro- 
vided with offsettlng clips. Fig. 6 shows an adjustable frame, preferably used 
to support the lathing. Fig. 7 is a side vlew of the frame shown in Fig. 6. 
Fig. 8 shows a section of straight ceiling construction In accordance with my 
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laventiou. Keferrlng now particularly to Figs. 1 and 2, A are the ordinary 
I-beams of a eeiiing, and B an arch supported thereby, the arch being formed 
by a section of metallic latliing, 2, sprung into position above tbe lower flanges, 
1, and embedded in a body of plastic material. For tbe purpose of supporting 
thls metallic latbing during the process of applying the plastic material, I em- 
ploy a fraine formed preferably of side pièces, 3, and slats, 4, supported there- 
on, and forming the top of the frame. This frame may be supported in any 
Buitable manner by blocklng or otherwise; but I prefer to use the means 
shown, consisting of a light metallic hanger, 5, supported from the flanges of 
the beams by arms, 6, and carrying the frame. This hanger ia formed pref- 
erably m two parts, having a slot and set-screw connection, 7, as shown In 
Fig. 2, by which the two parts of the hanger may be drawn together, and the 
supporting ends released from the flanges of the beams, thus allowing the 
fi-ame to be remoyed from beneath tbe arch. Tbe supporting frame may rest 
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directly iipon the hanger, as shown in Fig. 2, but 1 prefer to employ the con- 
struction shown in Fig. 6, in which the hatiger is provided wlth set screws, 12, 
at each end,, on which the frame is supported, and hy which it may he ad- 
justed vertically, as desired. With thls construction, the metallic lathing hav- 
ing bçén sprung Into position hetwèen the heams, the frame wlll be placed In 
posit&p beneath it, and raised by set screws, 12, until it is in position to sup- 
port the lathing. The plastic material is then applied, and aliowed to set as 
desired, Ti^hen the frame will be lowered by the set screws, and wlthdrawn from 
the plastic material, and the frame and hanger will then be moved forward for 
tlie construction of another section, aS above described. 

"ïhe metallic làthing used may be of any suitable construction, either of 
woven wire, or of métal perfpratëd: jor eut in any of the common forms. For 
the purpose of offlsetting this làthingfrom the frame, I preferably provide the 
lathing, whether of the woven-wireform shown in Figs 1, 2, and 3, or of the 
perforated sheet-metal form shown in Fig. 4, wlth ribs, 8, and flanges, 9, ex- 
tending in the direction pf , the, curye.tlwse ribs add flanges; being made to 
Project from the body of the. lathing a distance equal to the desired thiekness 
of the plastic material, or the under side of the lathing. The lathing thus 
being offset from the frame, the eemént, concrète, or other material of which 
the ai'ch is to be formed wlll be ppured on from above, having been aliowed 
to thicken sufliclently for thls purp6ée. The depth of the coatihg formed will 
preferably be gréa ter on the upper sidf of the lathing than on the lower, thus 
increasing the pressure on the arch, and adding to the tenslle strength of the 
métal a corupresslve strength jprbducedljy the wteight of the body of the plastic 
material upon it; but thls is not absolutely necessary. The cément having 
been aliowed to set sufflciently, the twp parts of the hanger, 5, are drawn to- 
Kether, releasing the arnis, 6, froip the flanges of the beams, A, and the frame 
is wlthdrawn from beheath the arièn,' ànd moved forward for thè construction 
of another section. A coating of plaster, or finish of any suitable material, is 
then applied on the under side of Jhe areh. A section of lathing, 10, will pref- 
erably be bent around the lower flanges, 1, of the beams, as shown in Fig. 1, 
after the supporting frame is reBjpyed, and eovered with plastic material, thus 
protecting the flanges of the Bêamsialso, and increasing the flreproof qualifies 
of the construction. The ptastic material will also preferably be applied to 
the sides of the beams and the base of the upper flanges, as shown. 

"It is évident that by the use of my supporting frame ail danger of the arch 
being thrown ont of form by the greater pressure upon some parts produced by 
unequal distribution of the cernent durlng the process of construction is avoided. 
Hy ofCsetting the lathing from the frame, and applying the cernent from above, 
l provide a simple and convenlent means of constructiug a ceiling or arch in 
which the metallic frame formed by the lathing Is entirely embedded in a body 
of plastic material, the lathiné forming a séries of angles prevénting any slip- 
ping between It and the plastic material, and the union of the two making 
iin exceedingly strong ceiUng, and an arch that wlll stand any required test, 
'l'be doWn-turned ribs and flanges of the lathing are an important feature of 
my invention as applied to arch construction, independent of their use as a 
means for offsettlng the lathing from the supporting frame. By the use of 
tbese ribs and flanges running in the direction of the curve, the compresslve 
strength of the metallic frame is greatly increased. So great is the advantage 
obtained by this, that it will frequen.tly be found not necessary to use the sup- 
portilig frame wlth lathing so cbnstructed, the ribs and flanges adding sufflcient 
strength to the lathing to support it during the process of applying the cernent, 
so as tp prevent the arch being thrown ont of form. In case the frame be not 
employed, the ribs and flanges may be upon the upper or under side of the 
lathing, and the cernent applied ftom above or helow, as preferred. For in- 
creasing the strength of the lathing, the flanges may be secured together in 
any suitable manner, as by clips or lacing, as shown in Fig. 3. While I prefer 
to use the ribs and flanges, as Shown in Figs. 1 to 4, on account of the greater 
strength of the arch secured thereby, as above described, it is évident that the 
lathing may be offset from the frame by other means, and that this offsettlng 
is independent of any strengthening feature added to the lathing itself. Thus 
X havç shown in Fig. 5 a section ofwoven-wire lathing In which clips, 11, are 
used to offset the lathing from the supporting frame, The same resuit may 
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lie secured In many dlfCerent ways, as by down-turned edges of perforated sheet 
métal, or dépressions in the metaJ. This method of supporting tlie lathing 
while the concrète ia being applied may be applied not only to an arch, for 
which it is especially désirable, but also to a slraiglit ceiling, in which case 
the arms, 6, of the hangers will be extended, and the upper surface of the 
supporting f rame be a plane. A Section of a ceiling, 0, thus f ormed is shown 
in Pig. 8, in which the sheet of lathing is shown also as beat around the lower 
flanges of the beams at 14, so as to cover and protect them, and avoid the 
use of the independent sheet of lathing for this purpose. This method of 
covering the flanges of the beams may be applied also to the arch construction 
of Fig. 1." 

The patent has several claims, but only the flrst two are now in 
(ïontroversy. Thèse claims are: 

"(1) A flreproof ceiling, consisting of metalllc lathing extending from beam to 
beam, and having upon its under side offsetting portions projecting from Its 
body, and a body of plastic material applied from above, aud in which the 
body of the lathing and projections are embedded, substantially as described. 
(2) Au arch formed of metallic lathing bent to the required form, and having 
upon its under side otîsetting portions projecting from its body, and a body 
of plastic material applied from above, and in which the body of the lathing 
and projections are embedded, substantially as described." 

How far the many advantages that were expected by the pat- 
entée, and are declared in the plaintiiï's argument to accompany the 
invention, hâve been realized, I do not know. There is no évidence 
i hat the construction has been used by the plaintiff or by otlier per- 
dions, and tlie only testimony concerning its value is the opinion of 
some of the witnesses. The défendants are charged with infring- 
ing the patent by building arches of concrète, in combination with 
a framework made of expanded métal that had been manufactured 
under the Golding patents of 1884 andi 1885. Thèse arches were 
constructèd in a building erected in 1897 in the city of Philadelphia, 
and the method of construction was essentially the method de- 
scribed in the plaintiflf's patent. The défenses are noninfringement, 
want of invention, and anticipation. 

ht order to understand the dispute, it is necessary to know with 
exactness what may be new in the plaintiff's claims, and this may 
perhaps be arrived at most easily by laying aside what is agreed to 
be old : (1) A ceiling, either tlat or curved concavely, formed of 
plastic material in combination with a metallic framework embedded 
in the material, was old before the date of the patent in suit. (2) 
The use of a centering or molding board to support the plastic ma- 
terial from below, and give shape to it, during the process of harden- 
ing, was also well known at that time. (3) The application of the 
material from above was in like manner a familiar method. (4) Va- 
rions designs of metallic lathing, some of them capable of being used 
to produce the flnished construction contemplated by the patent, 
and some of them being unsuited for such use, were also well known, 
and in more or less gênerai use. Thèse facts are undisputed, and 
they show that the novelty of the plaintiff's patent must consist in 
the use that is made of the offsetting portions of the metallic lath- 
ing. Thèse projections support the body of the lathing at a uni- 
form distance above the centering, and permit complète embedment, 
except at the supporting points. ]^ow, the expanded métal used by 
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the défendants is always so inade as to présent an irregular sur- 
face, liaviiig offsetting or projecting portions wherever the still unit- 
ed parts of the strips of métal pass over or under each. othèr. Thèse 
offsetting portions will difler in height, as the width of the métal 
strips may difler; and it is therefore possible, by using a framework 
having strips sufflciently wide, to secure a nearly complète embed- 
ment, and thus to obtain whatever advantages the plaintifl's con- 
struction may offer to the builder. The flrst question, therefore, 
arises, does such use infringe the claims in controversy? If the pat- 
ent is valid, I think the question must be answered in the affirmative. 
The spécification evidently had in mind the possible use of such a 
framework as the défendants employed, for it expressly déclares: 
"The same resuit may be secured in many difEerent ways, as by down- 
turned edges of perforated sheet métal, or dépressions in the métal." 
And the claims describe the metallic lathing necessary to be used 
as having "upon its under side offsetting portions projecting from 
its body," thus including, as it seems to me, not only such lathing 
as might be specially prepared for the purpose of the patent, but also 
such lathing as might be adapted for that purpose, although not 
specially prepared therefor. The claims under considération are 
not for a kind of lathing, nor for the process of putting the lath- 
ing and the. material together, but for a flnished résuit, — for a con- 
struction, a thing built of two substances, and intended to accom- 
plish a detined resuit; and therefore, if the défendants, by the use 
of nearly identical framework and material, produce essentially the 
same constrnction, adapted and designed to accomplish substan- 
tially the same resuit, I cannot avoid the conclusion that the patent 
has been infringed. 

But a conclusion of infringement assumes the validity of the pat- 
ent, and this point is next to be examined. In spitè of the very 
able argument of counsel for the plaintifl upon this point, I am con- 
strained to hold that, in view of the prior state of the art in April, 
1890, there is nothing new in the claims now in question. I do not 
think it necessary to discuss the numerous patents offered in évi- 
dence by the défendants. The state of the art at the date of plaîn- 
tiff's patent is clearly described in the following quotation from the 
testimony of Prof. Main, one of the plaintiff's experts : 

"The use of a combination of concrète or équivalent plastic material with 
iron lathing, iron rods, etc., for the gênerai purposes referred to in the patent, 
was old and well known at the date of application. Iron lathing or webbing 
had been used at or near the under side of concrète floorlng, and had been reg- 
ularly dlsposed within the body of plastic material by means of sultable sup- 
ports so dlsposed as to maintain a constant distance between the lathing and 
the centering or board frame adapted to glve shape to the under side of an 
arch. Thèse supports had, however, so far as I am at présent aware, been 
made separate from the structure of the lathing, and, therefore, separately ad- 
justable, requlring extra labor in their adjustment and probably entailing other 
disadvantages. The patentée proposes to malie thèse offsets intégral portions 
of the lathing, so that when it is bent or sprung into place upon the centering 
or board support, or In any convenlent manner brought closely In contact with 
itj the lathing will be supported in such a manner as to brlng about the results 
whieh I hâve previously explained, when the plastic material Is applied. The 
construction of thèse supports or ofCsets as an intégral portion of the lathing 
obviâtes the necessity of spécial adjustment, and promûtes rapidity of con- 
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struction, and conseqnently economy. As such supports are not subsequently 
withdrawn, no cavitîes are left In the ceiling, requlrlng afterwards to be 
fiUed np. I understand that this construction is that whlch is clalmed in 
daims 1 and 2 of the patent." 

This quotation seems to me to bring out the décisive facts of the 
controversy, namely, that offsetting means carried by the centering 
were well known at the date of the patent in suit, and that the al- 
leged novelty in the claims now being considered consists merely in 
transferring such means from the centering to the metallic lathing. 
I think this is an obvious substitution, and as such was not patent- 
able. 

It may, perhaps, be also true that, even if this transference might 
hâve involved invention, in case metallic lathing that carried off- 
setting means had not been theretofore known and used for the 
purpose of effecting the embedment of plastic material, nevertheless 
the claim of novelty must fail, because such lathing was already so 
known and used at the date of the plaintiiï's patent. But I do not 
consider this point. I think it is sufQcient to rest the décision up- 
on the ground already stated, — that the patent merely takes the 
obvious step of transferring the offsetting means from the center- 
ing to the lathing, and that this is not patentable invention. A de- 
cree will be entered dismissing the bill, with costs. 



HAWLEY FUENAOB CO. OF NEW ENGLAND v. BRAINTEEB & W. ST. 

RY. CO. 

(Circuit Court, D. Massachusetts. August 7, 1899.) 

No. 777. 

Patents — Vaiiditï and Inprinqembnt — Furnaces. 

The Hawley patent, No. 447,179, for an improvement in downward-draft 
furnaces, and relating more especially to boiler furnaces, if valid at ail, 
is limited, as to its flrst claim, to the spécifie form of devices enumerated 
and described, and is therefore not infringed by défendant. 

This was a suit in equity by the Hawley Furnace Company of New 
England against the Braintree & Weymouth Street-Eailway Company 
for alleged infringement of a patent for an improvement in down- 
ward-draft furnaces. 

Benjamin F. Rex and Ephraim Banning, for complainant- 
Wm. A. Madeod, for défendant. 

COLT, Circuit Judge. This suit relates to letters patent No. 447,- 
179, dated February 24, 1891, granted to Melville C. Hawley, for «a 
new and useful improvement in furnaces." The spécification says: 

"This improvement relates to down-ward-draft furnaces, and more espe- 
cially, but not exclusively, for boiler furnaces. Its object is to insure a suffl- 
clent downward draft through the upper grate, and at the same time a thor- 
ough and economical consumption of the fuel. The leading feature of the 
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improvement ,is the cpinblnatlon ^l a lower upward-bùrnjrtg èrate wltû an tip- 
per, down*ar(i-bt(rn!ng gràte, 'tHe bars of saîd upper grate 'belilg spaced an 
unùsuàl distance apart, or s6 (^ôilstructed as to provide unusdèttly wide spaées 
between the bars, whereby ample provision for a downwaM dtaît through 
1^ upper fire isprovided, as -vyelj as, , f or the çonsumption of suçh partially- 
conauined fuel asmay drop froni thè upper grate, ail sùbstailtially as is 
hereinafter set forth and clalmed,' aiiîed by the àfanexed ■ diawings, mailing 
l^art of thls speoifleatlon, and ^exhlbltlng a désirable means; for carrying 
ont the improvemeat., * » * The two rows of tubes, A and.B, consti- 
tutg.an upper flre-grate havlng a serlçs of zigzag sp£ice§, wl^ich, while being 
sufflclently contracted for efCectivèly Supporting the fuel "during the flrst 
stages of Its combustion, are yet gufficiently -wlde to provide for a down- 
ward draft, and to allow the fuel, after the earller part of its combustion 
Is eîEected, to fall down through the bars of the upper gr^te,; and be çaught 
upon the second fire^gra te, C, bçlow. . This last-naroed grate, 0, is cout 
structed of ordinary bars arrangea In the ordinary ruànner, and It is preferably 
a dumping-grate. . * * * The hereih-described imptoved grate construction 
Is adaptable to almost any ordtnafy boiler. The upper grate; Includlng the 
water-chambers, D and E, can be applied as an atteçhment to existing bollers 
substantially in t^e same manner ; and • as readily as to new boilers, and in 
either case the lowèr grate can be, arrangea, as desqtibed, to cOract with the 
upper grate." ;. > r i 
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The Hawley furnace is attached to the outside of tlie boiler. It is 
an external furnace, as distinguished from an internai furnace, -which 
is located within the boiler shell. It bas a lower upward-burning 
l^rate, an upper downward-burning grate, an intermediate combustion- 
chamber, and an escape-flue leading from the combustion-chamber ; 
each end of the upper grate is connected with a water-chamber, -which 
in turn is connected with the boiler. The bars of the upper grate 
are spficed widely apart, wMIe the bars of the lower grate are spaced 
in the ordinary manner. The leading féature of improvement in the 
Hawley structure consists in spacing widely apart the bars of the 
upper grate, whereby ample provision is made for a downward draft, 
and the consumption effected of such partially consumed fuel as may 
drop from the upper grate to the lower grate. The bars or water- 
tubes of the upper grate are in two rows; the lower row being set at 
an angle with the upper row, and so forming a séries of zigzag spaces. 
This zigzag arrangement need not receive further considération, for 
the reason that the defendant's structure does not contain this féa- 
ture, and it is not speciflcally made an élément of the first claim of 
the patent upon which the complainant relies in the présent suit. 
The flrst claim reads as follows: 

"(1) In a combined downward and upward draft furnace, the comblnatlon 
of the lower upward-burning grate, an upper downward-burning grate, an In- 
termediate combustion-chamber, and an escape-flue leading from sald combus- 
tion-chamber, tUe bars In sald upper grate being spaced widely apart, as de- 
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scrlbed, and at each end thereof Connecting with a water-chambei in turn 
conneoted witli the boiler, and ttie'bars In said lower grate being spaced 
doser togethier tlian are the bars o£ said upper grate, substantially as de- 
scribed." 

The éléments of this claim are (1) a lower upM'ard-burning grate; 
(2) an upper downward-burning grate; (3) an intermediate com- 
bustion-chainber; (4) an escape-flue leading from the combustion- 
chamber; (5) the bars in the upper grate spaced widely apart; (6) 
the upper grate connected at each end thereof with a water-chamber 
which in tUrn is connected with the boiler; (7) the bars in the lower 
grate spaced doser together than the bars in the upper grate. AU 
the features mentioned in this claim were old in the furnace art. 
Years before the date of the Hawley invention there are found de- 
scribed in patents and publications upward-draft furnaces, down- 
ward-draft furnaces, the combined downward and upward draft fur- 
nace, with intermediate combustion-chamber and escape-flue leading 
therefrom, and with the bars of the upper grate spaced more widely 
apart than the bars of the lower grate, for the purpose of allowing 
the partially-consumed fuel to pass from the upper to the lower grate; 
and there is also found, especially in external furnaces of the Hawley 
type, the intermediate water-chamber connection between the upper 
grate-bars or water-tubes and the boiler. The prior art is sufflciently 
illustrated by référence to the Eobinson British patent of 1854, the 
Eastwood British patent of 1862, the two Barlow British patents of 
1867 and 1868, the Bosworth patent of 1880, the two Berney patents 
of 1881, the Post and Sawyer patent of 1886, and the Kearney and 
Hawley patent of 1888. The Eobinson patent shows three down- 
ward-burning grates, with différent spacings, for the purpose of per- 
mitting the fuel to drop from the upper grates to the iower during 
the process of consumptipn. In the Eastwood patent there is a com- 
bined upward-burning grate, downward-burning grate, intermediate 
combustion-chamber, and, as shown in Fig. 3 of the drawings, the 
water-tubes of the upper grate are spaced wider apart than the bars 
of the lower grate, so that fuel drppping through the upper grate 
would be çàught and consumed on the lower grate. The Barlow pat- 
ent of 1868 describes a furnaee for steam-boilers, comprising an upper 
downward-burning grate, which is a tubular wuter-grate; a lower 
upward-burning grate, which is composed of ordinary grate-bars; an 
intermediate combustion-chambeu; the bars in the upper grate spaced 
more widely apart than the bars in the lower grate, and the upper 
tubular bars connected at each end to a water-chamber which in turn 
is connected with the boiler. The Barlow structure, except as to 
détails of construction,, is the same as that described in the first 
claim of the Hawley patent. The application for the Hawley patent 
was flled September 6, 1889, and the patent granted February 24, 
1891. During this time proposed daims were repeatedly rejected 
on référence to the Eastwood patent, the Kearney and Hawley pat- 
ent, and the Robinson patent. One of the rejected claims read as 
follows: 

"(1) In a down-draft furnace, the combination of tlie lower upward-burning 
grate and an upper downward-burning grate, the bars in said upper grate being 
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spaced widely auart as described, and the bars in sald lower grate being 
spaced doser together than are the bars of said upper grate, substantially as 

described." 

In rejecting this daim, the patent ofSce said: 

"Tlie claim presented is rejected on the Bnglish [Eastwood] patent of record, 
No. 2,920 of 1862 (Furnaces). No patentable novelty is seen in spacing the 
bars of the upper grate widely apart for the purpose described, in view of the 
English [Eobinson] patent No. 2,027 of 1854 (Furnaces), which shows a siml- 
lar construction for an analogous purpose." 

After this rejection the patentée inserted in the claim the words, 
"and at the rear end thereof Connecting with a water-chamber In turn 
connected with the boiler." At the suggestion of the patent office 
this last amendment was changed so as to read, "and at both ends 
connected with a water-chamber in turn connected with the boiler." 
In this form the patent was finally allowed. 

The prior art and the proceedings in the patent office clearly seem 
to limit the novelty of the flrst claim of the Hawley patent to the 
spécifie form of the devices referred to in the claim. The contention 
of the complainant that the widely-spaced bars of the upper grate 
was a new feature in the furnace art cannot be maintained. If 
Hawley had been the first to devise such a structure, his patent 
should receive a libéral, construction, but such is not the fact. It is 
shown that at the date of the Hawley invention the wide spacing of 
the upper grate was old, and that such construction was adopted for 
the very purposes mentioned in the Hawley spécification, namely, 
to secure a downward draft, and to enable the partially consumed 
fuel to fall from the upper grate to the lower grate. Hawley, in his 
spécification, says that the wide spacing of the upper grate is "for 
the consumption of such partially consumed fuel as may drop from 
the upper grate." Eobinson, in his patent, says: "The spaces be- 
tween them [the grates] allowing the partially consumed fuel to pass 
or fall through to the next tier, where the spaces are smaller than 
those in the upper tier, thus causing the fuel to be retained for a 
time, until it becomes further consumed, and then falls to the next 
tier, and so on." So, too, with respect to the downward draft, Haw- 
ley, in his spécification, déclares that the upper grate is provided with 
wide spaces, "whereby ample provision [is made] for a downward 
draft through the upper fire." Eobinson, in his spécification, says: 

"The coal or other fuel is supplied to the top or upper tier, and the bars or 
tubes are so arranged that the spaces between them are wider than in the 
next tier, and thèse are also wider than the spaces in the tier below, so that 
the fire passing through the top or flrst set of gratings will fall on and operate 
for a time on the second set, and then fall through to the third, and so on. 
ïhe air necessary for combustion is also supplied at the top or upper part of 
the apparatus above the flre, instead of under it, as heretofore, by which con- 
trivance I obtain a downward draft or current through the whole séries 
of gratings, which causes the smoke from the top or green fuel to pass through 
Its own, and also through the red Ares of the succeedlng tiers of gratings, 
whereby it will be consumed." 

It is manifest that after the Eobinson patent there was no novelty 

in a wide spacing of the bars in the upper grate of a furnace for the 

purpose of securing a downward draft, and of enabling the partially 

consumed fuel to drop through the bars to a lower grate. That this 

96 F.— 15 
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ieatureis not specîflcally inentioned in the Eastwood and Barlow pat- 
ents/' àlthoagh showri in the drawings, Is probably due to the tact 
that it was recognized as old and well known in the fumace art. The 
exact degree of spacihg the bars of the upper jgrate is not made a 
Bubject-matter of noyelty in the Hawley patent, and, even if it were, 
the défendant does not infringe, because the bars of its upper grate 
are not so widely spaced as those of the Hawlèy furnace. The tnith is 
thât Hawley daims generally the wide spàcing of the bars of the up- 
per grate as the keynote of liis invention, whereas this construction 
was old, and Hawley nowhëfè states tliàt his spacing accomplishes 
anything more than what EobinsoQ ' ihentions. If there is any in- 
ventive novelty in thé flrst çiaim of the Hawley patent, — of which 
I hàvè.gi*ave doubt,— it intist be limited to the spécifie form of the de- 
vices "éhumerated and 'desbribed iii thé claim and spécification. In 
the récent case of Sprin^èld Farnace 06. y. Miller Down-Draft Pur- 
nacé C^., 96 Fed. 418, iîJ the circuit court for the Eastern district of 
Missouri, Jiidge Àdams held, in a catê^uUy consîdéréd opinion, that 
the flrst claim of the Hawley patent was vpid for want of invention, in 
View of the prior art. If, however, the claim is liot absolûtely void for 
lack of patentable noveli^', it is so clearly limited in scope that the 
défendant doés not iiifringê, becatisé its furnace does not contain 
one eleihent of the c6mbïna,ti6n which composes the claim, namely, 
the water-chamber at thé tëar énà of thé upper grate bars or water- 
tubes. Bill dismissed, tvith costs. 



MIEHLE PEINTING-PEESS & MANUFACTUUTNG CO. T, OAMPBBLL 
; PRINTÏNG-PRBSS & MAMUFACTURING 00. 

(Carcult Cottrt, N. D. lUlnolB, N. D. July 27, 1899.> 

i. PATBîiTs-n^PBiimN^ Machines. 

The Mleble patent, No. 822,309, for Injprovements In pWntlng machines, 
constmed, ànd Hmltèd In vlew of the pi'jbr state of the art, and hdd not 
InfringM as to clalms 1, 2, and 4. 

t. SAMB;:, ;■'■:■;.;,! 

The Mlehle patent. No. 317,663, for Improvements In prlntlng machines, 
construed, and hdd not anticipated, and valid, and also hdd infringed as 
to claim 1. 

This was a suit in equity by the Miehle Printing-Press & Manufao- 
turing Ck)mpany against the Campbell Prihting-Press & Manufactur- 
ing Company for alleged infringement of certain patents for improve- 
ments in printing machines. 

Munday, Evarts & Adcock and Alexander & Dowell, for complain- 
«nt- 
Southgate & Southgate and Carter & Graves, for défendant. 

KOHLSAAT, District Judge. Thè bill in this case allèges the 
infringement by défendant of claim 1 of patent No. 317,663, dated 
iMay 12, 1885, and of claims 1, 2, and 4 of patent No. 322,309, dated 
July 14, 1885, both patents having been issued to Robert Miehle, 
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the iuventor, and by niesne assignmetits being now the property of 
complainant. 

So far as the said claims of patent No. 322,309 are concerned, I 
hold them limited by the prior art^ and especially by said patent No. 
317,663, to such an extent that the requirement of "vertical" end slots 
named in each claim, and shown in the drawings, must be considered 
an essential one. The slots shown (which are substantially the only 
ones complainant uses in its practical machines) are true scotch 
yokes. The portion of défendant'» machine which complainant 
claims is a slot is not vertical, but circular. I therefore hold that 
claims 1, 2, and 4 of patent No. 322,309 are not infringed by défend- 
ants machine. 

Claim 1 of patent No. 317,663 reads as follows: 

"In a mechanical movemerit, the combinatioQ of a rack frame and racks 
with a pinion provided wlth a wrist pin, which engages automatically Into 
end slots, to properly guide the pinion with the said racks, substantially as 
described." 

The chief fault I flnd with this claim is its vagueness. It is neces- 
sary to read into it numerous limitations disclosed by the descriptive 
portions of the spécifications to relieve it from being void for uncer- 
tainty. However, the fact that the several mechanical contrivances 
named in the claim, when operated as a combination by extraneous 
means, accomplish a new and useful resuit, relieves the claim from 
the objection that it covers an inoperative contrivance. The action 
of the slot and wrist pin does serve to "guide the pinion with the 
racks" at the points where the teeth of the pinion go into and out of 
mesh with the racks, although I am of the opinion that a more im- 
portant function of the wrist pin gnd slot is to control the movement 
of the rack frame while the pinion is ont of mesh with the racks. I 
hold that the rack frame, racks, pinion, wrist pin, and end slots 
represent the minimum essentials of the invention, and that to hâve 
added any other requirements to the combination — such as means 
for operating the pinion in its circular or vertical motion — would 
hâve furnished others with easy opportunity for avoiding infringe- 
ment. I hold that the limitation that the racks shall face each other 
is impliedly a part of the claim, being covered by the clause "substan- 
tially as described," and that, even if the latter clause were missing 
from the claim, the resuit would be the sarae, for this limitation is 
disclosed in the description and drawings, and the claim must be con- 
strued thereby. I also hold that the additional function of the slot 
and wrist pin, of governing the rack frame while the pinion is out of 
mesh with the racks, need not be stated in the claim, and that the 
said claim is suiïiciently certain to cover the invention actually made 
by Miehle. The question then arises as to the scope to be given to 
said claim in view of the prior art. I flnd that crank motion for the 
purpose of progressively retarding and accelerating horizontal move- 
ment, as an adjunct to reciprocating motion, is not new in the print- 
ing art. The Hoe patent, No. 5,200, for converting circular (or 
crank) motion into horizontal reciprocating motion, discloses this 
perhaps more satisfactorily than the other exhibits submitted. 
Miehle was not the ârst to "divide the crank in two." That was done 
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by Hoe nearly 50 years ago. The pin or "spur" at either end of the 
lever in the Hoe machine, when engaged in the notch in the periph- 
eiy of the pinion, corresponds with the wrist pin in the Miehle 
machine, Hoe's description states that when the spur engages said 
notbh the morement of the racks in each direction is "flnished by what 
is équivalent to a crank motion to arrest and start gradually the re- 
ciprocatlng parts, and to secure the proper présentation of the cogs 
of the wheel when they commence to take into the teeth of the rack 
with which it is to engage." The pin or spur, while engaging the 
notch^ is held firmly therein by a semicircular bearing Surface desig- 
nated in the Hoe patent as a "guard plate." This guard plate cor- 
responds to one of the sides of the slot of complainant's machine, or 
to one of the bearing shoulders of deféndant's machine. The Hoe 
machine is not the only one in the prior art disclosing the use of a 
crank reverse, yet it most nearly, in its analogous parts, corresponds 
to the ihachines in controversy in this suit. Complainant contends, 
however, that this Hoe machine was not commercially practicable, 
and had but little, if any, public use. This contention has founda- 
tion, but it is equally true that machines made in accordance with 
complainant's patent. No. 317,663, if confined strictly to the model 
introduced in évidence, having the short end slots with stationary 
sides,, wouldbe.open to the same criticism. Complainant contends 
that the Miehle invention is based upon the scotch yoke principle, as 
distinguished from the pitman and slide-crank movement. No au- 
thority has been presented to show that a scotch yoke has other than 
straight and parallel sides. Patent No. 322,309 covers the true 
scotch yoke principle, but 317,663 does not. The sides of the slot 
in the latter hâve cam outlines, or at most the straight sections are 
but an inch or two in length, and this straight portion is in such a 
relative position that the horizontal motion of the rack frame is at 
its minimum while the wrist pin is engaged by said straight portion. 
I do flnd, however, that Miehle was the flrst to adopt the idea of the 
pinion, wrist pin, and end slot for the purpose of utUizing the ad- 
vantages pf a crank reverse in reciprocating motion; that this me- 
chanical combination was a distinct advance in the art; and that 
Miehle is entitled to the beneflt of the doctrine of équivalents as to 
thèse three devices to the extent of any changes in their relative size, 
outlines, or proportions. I flnd in deféndant's machine that the 
fact that the wrist pin (35), càlled a "stud," has two bearing shoulders 
(36 and 37), makes it none the less a wrist pin; that the reversing 
pinion (38) fitted on this wrist pin, and Ôie circular rack (40), are not 
essential to the working of deféndant's machine (although their use 
possibly aids in the opération thereof) ; that outer working shoulder 
(41), and collar (47), of deféndant's machine, correspond respectively 
to the outer and inner sides of the slot of coûiplainant's machine; 
and that the fact that thèse two bearing shoulders are not in the 
same plane makes the space between them through which passes the 
double-shouldered wrist pin none the less a slot. While deféndant's 
machine may be an improvement on that shown in patent No. 317,663, 
yet the latter covers a pioneer invention. The principle of the 
movement was there, and it was to be expected that a more perfect 
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utilisation of the principle would be attained by those skilled in the 
art who might follow in Miehle's footsteps. I therefore hold that 
the combination described in daim 1 of patent No. 317,663 is in- 
fringed by defendant's machine. I also hold that, in view of the cir- 
cumstances of the case, the action of the patent office, and the word- 
ing ot the spécifications of patent No. 304,345, granted to Miehle 
September 2, 1884, the latter patent cannot be held to invalidate 
patent No. 317,663. Camplainant may prépare a decree based on in- 
fringement of claim 1 of patent No. 317,663. The bill ia dismissed as 
to patent No. 322,309. 



NUTTER et al. t. BROWN et al. 

(Circuit Court, D. Massachusetts. July 28, 1899.); 

No. 1,038. 

Patents— CorrsTBUCTroN and Inprinqement— Bictclk BEtiiS. 

Clalnis 1 and 8 of the Erlcson patent. No. 491,012, for « bicycle beU 
which Is sounded by brlnging a friction roUer Into contact wlth the tire 
of the wheel, are limited, when construed In connection with the speciflca- 
tlon, to a devlce haring an osciUatory plate or dislc which carries both the 
strlter and the operating mechanism therefor; and thèse clalms are not 
Infrlnged by the bell of the Barker patent. No. 608,148. 

This was a suit in equity by Charles A. Nutter and others against 
John G. Brown and others for alleged infringement of a patent for a 
bicycle bell. 

James E. Maynadier and William Maynadier, for complainants. 
Charles L. Burdett, for défendants. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 491,012, issued January 31, 1893, to Lewis E. Ericson, for 
a bicycle bell. The patent describes a bell which is sounded by 
bringing a friction roller into contact with the tire of the bicycle 
wheel. This type of bell is not new with the patentée. In the 
spécification the inventer says: 

"My luTentlon conslsts essentlally In an oscillatory plate or disk carrylng 
the striker and operating mechanism therefor; said plate or disk, by its move- 
ment, being adapted to throw its striker-operating mechanism into and out of 
engagement with the bicycle wheel, to actuate it or to allow It to remain at 
rest." 

It is also said: 

"Carrled by the plate la the swinging striker H, adapted to strlUe the 
gong." 

The drawings clearly show this construction. I am satisfled, there- 
fore, that a device in which the oscillatory plate or disk does not 
carry both the striker and the operating mechanism therefor does 
not infringe the complainants' patent. 

Tn the défendants' bell there is no oscillatory plate that carries 
both the striker and the operating mechanism for the striker. The 
complainants contend, however, that the défendants' device has what 
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is an équivalent of the complain^nts' oscillatqry plate, and that 
bécaûse thig équivalent càrries thë bperating mè^clianism of thé 
striker, there is inf ringement, thoùgh. the striker itsèlf is mounted 
uîsoil' an independent flxed plate hkving no oscilla tory movement. 
The défendants' bicycle bell is desèribed in letters patent No. 608,146, 
tô W. H. Barker, dated July 36, là98; 'and the différences and re- 
Sembiânces of the two devicôs are èufiQcîiently illustrated by the draw- 
ings of the respective patents. • 

The complainants rely upoh a spécial cotistructionof claim 1: 

""(1) In a bell for bicycles and other vélocipèdes an oscillatory plate or disk 
mounted to turn In the rear of the gong, and compleméntary strlklng mochau- 
ism carrled by said plate and adapted by the movement thereof to be throwu 
Into and ont of action by contact wlth and removal from the bicycle or véloci- 
pède wheel." 

They contend that the vv'ords "compleméntary strikingmechanism" 
are applicable to a mère part of the striking mechanism; and it is 
urged that otherwise the word "compleméntary" is of no effect. Up- 
on the complainants' contention the expression "qopiplementary 
striking mechanism," used in claim 1, may be équivalent to the 
phrase "operating mechanism for the striker." I do not think thiw 
construction tenable. That which is carried by the défendants' oscil 
latory arin or plate cannot be termed "striking mechanism," since it 
cannot strike the bell. The mechanism described in claim 1 as car- 
ried by the oscillatory plate must be not only compleméntary 
mechanism, but compleméntary striking mechanism. The term 
"striking mechanism" properly includes the friction-wheel that tàkes 
power from the bicycle-tire, the svt^inging striker, and the parts inter- 
mediate. The term ^'compleméntary" indicates that the striking 
mechanism, 'when added to the bell, and to the oscillatory plate 
mounted in the rear of the gong, complètes the full operative bicycle 
bell. This is a more natural interprétation of the word "comple- 
méntary" than that which would hold it to signify a part of the strik- 
ing mechanism, or that part of the striking mechanism which opér- 
âtes the striker. 

The eighth claim is as follows : 

"(8) In a bicycle bell, the combinatlon of the oscillating" plate or disk velth 
the rear of the gong and provided with a striker having a plvoted handle, the 
rotating cam operatlng on the handle to force the striker back, the spring for 
throwing it forward and the flxed stop for arresting the spring, substautially 

as and for the purpose herein, described.". :, 

While it is doubtful whether the language of this claim is sufii- 
ciently definite to constitute a valid claim, yet if we concède validity 
we are obliged to resort to the spécification to learn whether it is a 
bicycle bell that is "provided with a striker having a pivoted handle," 
or the oscillating plate; and, we think that the spécification, with its 
express statement that "my invention consists essentially in an os- 
cillatory plate or disk ekrrying the striker and operating mechanism 
théref or," controls the eighth claim aïs well as the fl^rst. 

In view of the conclusions, as to the construction of the patent, and 
the finding that the défendants' devicedoes not infrînge the claims 
when properly construed, I do not deem it necessary to consider the 
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seriyus question whether in view of the prior and closely approximat- 
ing (levioes tlie complainants' device is entitled to the protection of 
letters patent. The bill will be dismissed. 



OVERWEIGHT COUNTERBALANOE ELBVATOR CO. v. STANDARD ELB- 
VATOK & MFG. CO. SAME v. EATON & PRINCE CO. et al. SAMB 
V. CRANE ELEVATOll CO. SAME v. J. W. BEEDY ELEVATOR 
MFG. CO. 

(Circuit Court, N. D. Illinois, N. D. July 19, 1899.) 

Patents— Equitable Jtjiiisdiction— Patent About to Expire. 

Equity will not take jurisaiction wlien the patent sued on will expire 
10 days after commencement of the suit, though the bill contains a prayer 
for injunction, preliminary and permanent, and the usual prayer for dis- 
covery and accounting, when no motion for a preliminary injunction is 
made, and the return day of the subpœna is 20 days subséquent to the 
expiration of the patent, and no spécial circunistances are shown which 
would malie the accounting so intricate as to render an action at law inadé- 
quate. In such case a mère allégation that complainant bas no adéquate 
reniedy at law will not confer jurisdiction in equity. 

Thèse were four suits in equity brought by the Overweight Coun- 
terbalance Elevator Company against the Standard Elevator & Man- 
ufacturing Company, the Eaton & Prince Company and others, the 
Crâne Elevator Company, and the J. W. Eeedy Elevator Manufac- 
turing Company, respectively, for alleged infringement of a patent. 
The cause was heard on demurrer to the bill for want of equity ju- 
risdiction. 

Charles M. l'eck and John W. Hill, for complainants. 
Brown & Darby, for défendants. 

KOHLSAAT, District Judge. The above four equity suits were 
commenced 10 days prior to the expiration of the patent. The only 
substantial ground of equity jurisdiction is the prayer for injunc- 
tion, preliminary and permanent, although the usual prayer for dis- 
covery and accounting is conta ined in eacli bill. The return day of 
the subpœna in each case was 20 days subséquent to the expiration 
of the patent. No motion for a preliminary injunction was made. 
The authorities are fairly unif orm that, under such circumstances, 
complainants will not be permitted to invoke equity jurisdiction up- 
(in the mère pretext that an injunction is desired, when the right 
is at most a technical one, which would only under inost unusual 
circumstances be enforced by the court. Prior to the modem liber- 
ality in proceedings at law, courts of equity were prone to assume 
jurisdiction ui)on mère technical prétexta; but nowadays the tend- 
cncy is to remit the parties to their remédies at law, unless some 
substantial ground of equity jurisdiction is presented. Nb spécial 
(■ircumstances are shown in this case, over ordinary cases of ac- 
count, which would make the accounting so intricate as to make a 
suit at law an inadéquate and incomplète remedy, and nothing ap- 
pears from the bill to show that adéquate discovery cannot be had 
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at law. A mère allégation that complainant has no adéquate rem- 
eâj at law, unaccompanied by allégations of facts supporting th.e 
same, will not confer jurisdiction upon a court of equity. Without 
reviewing the authorities cited, it is sufHciênt to say that in each 
of the cases quoted from by either complainant or défendants it was 
either stated or intimated that the question was one to be left to 
the Sound discrétion of thé chancellor, such discrétion to be exer- 
cised in view of the facts of each particular case. The case of Glark 
V. Wooster, 119 U. S. 322, 7 Sup. Gt. 217, clearly states this doctrine, 
and the décision in that case has not since been modified. I hold 
that in the cases at bar no facts are disclosed by the bill which would 
cause the court to entertain jurisdiction in the flrst instance other 
than for the purpose of an injunction ; and while there is no rule of 
this court which would prevent the granting of a preliminary injunc- 
tion within 10 days after the flling of the bill, provided notice could 
be given to défendants, yet, under the practice of this court, extraor- 
dinary circumstances would hâve to be shown to cause the court 
to take such action. No such circumstances are disclosed by the 
bill. No aflfldavits were presented showing such circumstances, and 
no attempt was made to procure an injunction, and under the ordi- 
nary proceedings of this court, as a matter of practice, the injunc- 
tion could not hâve bepn obtained. While thèse considérations are 
not presented on the face of the bill and demurrer, yet they are cir- 
cumstances which influence the décision of the court in the exer- 
cise of its discrétion. Believing that the technical ground of equity 
jurisdiction invoked was merely a pretext for avoiding an action at 
law, and there being an adéquate remedy at law, the demurrer is 
sustained and the bill dismissed in each case. 



LOUDBN MACHINEEY CO. v. MONTGOMERT WARD & CO 

(Circuit Court, N. D. Illinois, N. D. July 19, 1899.) 
No. 25,080. 

l'ATENTS— PLEADINQ — MuLTrPAKIODSNBSS. 

A bill bàsed on a number of patents coverlng devices which are solcl 
separately, used in varions relations, and applicable to numerous uses and 
combinations, so that no one machine uses them ail, and any of the patents 
might be Infringed without inf ringlng any of the others, is practically a 
bill for relief as to each of the patented articles separately, and Is there- 
fore bad for multifariousness. 

This was a suit in equity by the Louden Machinery Company 
against Montgomery Ward & Co. for alleged infringement of certain 
patents for inventions. The cause was heard on demurrer to the 
bill on the ground of multifariousness. 

A. B. & M. A. McOoid, for complainant. 

George P. Merrick and Erwin, Whèeler & Wheeler, for défendants. 

KOHISAAT, District Judge. The bill in this cause is flled to re- 
strain the défendant from making, using, or selling, or causing to 
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be made, used, or sold, any machine or apparatus or farming imple- 
ment or hay elevator containing or employing any one or part of any 
one of the inventions covered by letters patent numbered 271,276, 
300,687, 317,109, 345,229, 393,940, 393.941, 397,124, 434,544, 444,546, 
481,263, 485,511, 493,276, 539,524, and 610,865. The several patented 
devices are sold separately, and used in varions relations. No one 
machine nses them ail at one time. They consist of that class of 
articles which are applicable to numerous uses and combinations. 
Any of the patents might be infringed without infringing any of the 
others. The bill does not seek to restrain the infringement of any 
spécifie combination. Practically the court is asked to grant relief 
as to each of the patented articles separately. I find that the case 
as presented does not corne within the rule which permits a plurality 
of patents to be sued upon in one action, where the inventions cov- 
ered by those patents are embodied in one infringing process, ma- 
chine, manufacture, or composition of matter. The bill is multi- 
farious, and the demurrer is sustained. 



PERRY V. NOYES et al. 
(Circuit Court, N. D. Illinois, N. D. July 27, 1899.) 

No. 25,1T5. 

Patents— Equitt Jubisdiction— Suit for Royalties. 

A court of equity cannot take cognizance of a suit simply for the purpose 
of construing the nieaning or scope of a pateut; and If the ultimate object 
sought is the payment of royalties, and the suit is essentially based on the 
contract, the bill must be dismissed, though a diseovery and an account- 
ing are prayed for in respect to such royalties. 

This was a suit in equity by Perry against Noyés and others to 
recover royalties for the use of a patented invention. 

Charles S. Burton, for complainant. 

Ludington & Jones, W. Clyde Jones, and Robert H. Parkinson, 
for défendants. 

KOHLSAAT, District Judge. The bill in this suit does not state 
a case of which a court of equity has cognizance. There is no préc- 
èdent or'authority for a court of equity taking cognizance of a case 
simply for the purpose of construing the meaning or scope of letters 
patent. The diseovery, accounting, and payment of royalties prayed 
for would not give a court of equity jurisdiction. Under the fact& 
presented by the bill, complainant's remedy would be at law, even 
granting his right to bring suit in the fédéral courts. The ultimate 
object sought is the payment of royalties. The suit is essentially 
one on the contract. I do not recognize the distinction sought to be 
shown by complainant in the wording of the décisions cited. In 
view of the authorities, I hold that a suit on a contract of license 
under letters patent is not a suit arising under the patent laws; 
and, while complainant has ingeniously worded his pleadings so as 
to fairly disguise the fact, yet I hold that under the facts alleged 
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in the bill a suit at law mi^t pecessarily be based on the contract of 
license, and the end sought be the collection of royalties under the 
contract. The bill is dismissed for want of jurisdiction. 



BURRELL et al. v. BLGIN GRBAMEEY 00. 

(Circuit Court, N. D. Illinois, N. D. July 27, 1890.) 

No. 23,691. 

1. Patents— EsTOPPEL to Dispute Validity. 

The f acts relied on to estep a défendant f roin denying the validity of a 
patent must be clearly established, aUd net rest on mère matters of infer- 
enee; and, as a gênerai rule, fraud is an essential élément of an estoppel 
in pais. 

3. Samb— Pboçess of Treatinq, Milk, 

Thé Lawrence patent. Ko. 295,180, for a process of treating milk with 
fatty and other matters, by passing it and them, mingled with gases. 
through one or more steam ejectors, for separatlng and mingling the par- 
ticles, Is void because of anticipation and lack of patentable invention. 

This was a suit in equity by Burrell and otliers against the Elgin 
Creamery Company for alleged infringémènt of a patent for a pro- 
cess of treating milk with f àtty and othei* matters. 

Banning & Banning, for complainants. 

E. H. Bottum and Mark Sands, for défendant. 

KOHLSA-à-T, District Judge. Complainants' patent i« for an al- 
leged process of treating milk, patent 2(o. 295,180, kiiown as the 
"Lawrenëe ÏPrbcesg." The'claim reads: 

"The process of treating milk with fatty and other matters by passing it 
and thenj,, mipgled with gases, through one or more steam ejectors, for sep- 
aratlng and mixing the partlcles, substantially as described, anij for the pur- 
poses set forth." 

A careful r^ading of the licenses (togethèr with the other évidence 
on the point) does not warrant ttie conclusion tliat thé défendant is 
estopped, either in law or in pais, from denying the validity of the 
Lawrence patfQt The,la,W;doe^ not favpr estoppels. The facts re- 
lied ofl to ,w;o,rki an estoppel must be clearly established, and not 
matters of ihference. As a gênerai rule, fraud is an essential élé- 
ment of ^n çsiçippel in pais, None is shown in the case at bar. Un- 
doubtedly, ^andSi could not résolve himself into a corporation, and 
by that subterfuge escape the penalty for a breach of contract. If 
the facts warranted the application of the rule to Mm, I would ap- 
ply it to the défendant. But such is not the case. The drawings of 
the; patent show réceptacles for at lejast two ingrédients other than 
milk, but th.e spécifications modifytbe drawings and claim in such 
a manner as to call for one or piore ingrédients besides the milk. 
't'his, in my judgment, ayoids the contention of défendant that, even 
though complaiiï^nts' patent is valid, yet there is no infringémènt 
in défendantes, prwîess.. From the évidence it is clear that the only 
Chemical cb,ange effecte|d by copiplainants' process is thatpccasioned 
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by the subjection of the ingrédients to beat. Tbe final resuit is an 
emulsion. This resuit is also arrived at under the Frëeman pat- 
ent, No. 130,031, and the Cooley & Burrell patent, No. 26à,516. T^n- 
(|uestionably, complàinants' process is an improveraent upon those 
of Freeman and Cooley & Burrell, but only in matter of degree. 
Whatever advantage lies with complàinants' process I flnd to be 
simply in the mechanical function of the steam ejector in more mi- 
nutely subdividing the parties than was accomplished by previous 
methods, and to be a matter of degree. Mr. Justice Orier, in Corn- 
ing V. Burden, 15 How. 252, says: 

"ïbe term 'ineclianlcal' Includes every mechanical dsvice or combination of 
mechanical jiowers or rlevices, to perforni some function and prodnce a certain 
cfïect or resiilt; but when the resuit or effect is produced by chemical action, 
by tlie opération or appheation of some élément or power of nature, or of one 
ibUbstance to another, such modes, methods, or opérations are called 'pro- 
cessss.'." , . 

Mr. Justice Bradley, in Cochrané v. Deener, 94 U. S. 780, defines 
a process as "an act or séries of acts performed upon the subject- 
matter to be transformed and reduced to a différent state or thing." 
(Jonipîainants' method Works no transformation not already ob- 
tained, though in a less degree, ]!)erhaps, by the other patents shown 
in the record. Any patentable feature there might be (ignoring the 
prior art) in the passing of mille, together with fat, oil, and steam, 
through a steam ejector, would necessarily be based upon the chem- 
ical effect of heat; derived from the steam, upon the other ingré- 
dients; and the application of the heat of steam to milk and fats in 
rhe process of making an emulsion is anticipated by the Freeman 
and Cooley & Burrell patents aforesaid. While the claim does not 
call for beated gases, yet the descriptive portion of the spécifica- 
tions might be said to confine the claim to such. I therefore hold 
tbat the only possible patentable feature of the process is anticipat- 
ed, and the patent is void. Bill dismissed for want of equity. 



UNIÏP^D STATES REPAIE & GUARANTY CO. v. ASSYRIAN ASPHALT 

CO. et al. 

(Circuit Court, N. D. Illinois, N. D. June 7, 1899.) 

No. 24,534. 

1. Patents — CoNSTRucTroN— Mbaning of "Asphalt. " 

The term "asphalt," used in a patent in référence to pavements, is not 
limited in m-eaning to the Trinidad deposit, or to the so-called "American 
mixture," but includes as well the bituminous paving material used in 
France and elsewliere, comprising natural roclî asphait and compositions 
of bitumen and lime or sand particles. 

3. Same— Repairing Asphalt Pavements. 

The Perliins patent, No. 501,537, for an improvement in the method of 
repairing asphalt pavements, consisting in subjectlng the spot to be re- 
paired to heat until the material is softened, then adding new material, 
and smoothing and burnishing, was anticipated by the Crochet French pat- 
ent of June 10, 1880, which describes substantially the same method. 
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8. Samb— Aptabatus por Rbpairinq Asphalt Pavbmbnts. 

The Perklns patent, No. 560,599, for an apparatus for repairlng asphalt 
pavements; belng for Improvements upon the original Perklns apparatus, 
and cansistmg In the use of nozzles Instead of burners, the employment of 
horizontal instead of vertical blasts, and the arrangement of the hood so 
that It may fit tlghtly upon the pavement, Md to cover a new and patent- 
able combination, and also hdd Infringed. 

This was a suit in equity by the United States Bepair & Guaranty 
Company against the Assyrian Asphalt Company and others for al- 
légea infringement of patents for a method and apparatus for repair- 
ing asphalt pavements. 

Eaymond & Omohundro, for complainant. 

Leroy D. Thoman and Peirce & Fisher, for défendants. 

KOHLSAAT, District Judge. This is a suit for the alleged in- 
fringement of letters patent No. 501,537, for an improvement in the 
method of repairing asphalt pavements, and of patent No. 560,599, 
for an improvement in an apparatus for repairing asphalt pavements. 
Apparatus patent No. 542,349 was also included in the bill, but bas 
been withdrawn. In the suit of TJnited States Repair & Guaranty 
Co. v. Standard Paving Co., reported in 87 Ped. 339, this method 
patent was held to hâve been anticipated by the invention of Paul 
Crochet, covered by letters patent issued June 10, 1880, by the Prench 
governnlent. Complainant strongly insists in, this suit that the 
meaning of the term "asphalt" vi^as not properly presented to the 
éburt in the Standard Paying Go. Case, but, while there is consider- 
âbly more eyidence in this suit than in that covering this question, 
yet the contention was evidently forcibly argued before Judge Coxe, 
^s he discusses it at some length in his well-considered opinion. 
Since the argument before me, the opinion of the court of appeals of 
the Second circuit, in the Standard Paving Co. Case, 95 Ped. 137, has 
been handed me by counsel, and I hâve considered the same. From 
the évidence in this suit regarding the prior state of the art, and the 
argument before me, T find that the term "asplialt" is not limited in 
its meaning to the Trinidad deposit, or to so-called "American mix- 
ture," but includes as well the bituminous paving material used in 
France and elsewhere, comprising natural rock asphalt and composi- 
tions of bitumen and lime or sand particles, and that the claims of the 
Perkins method patent are so broad with référence to the application 
of beat to the repair of asphalt pavements that they are anticipated 
by the Crochet patent, and are invalid. 

With référence to apparatus patent No. 560,599, I find it to be a 
combination embodying improvement upon the original Perkins ap- 
paratus. Thèse improveinents, while not novel in and of themselves 
(çonsisting in the use of nozzles instead of burners, the employment 
of horizontal instead of vertical blasts, and the arrangement of the 
hood so that it may fit tightly upon the pavement), taken in combina- 
tion with the best featureS of the older machines, accomplish a new 
and useful resuit, and I hold the entire combination novel and patent- 
able. 
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In brîef of counsel for complainant it is agreed that the bill may 
be dismissed as to James P. Mallette, against whom no proof bas 
been introduced. 

It clearly appears that the device of défendant company contains 
the combination of complainant's apparatus patent, and counsel may 
prépare an order of injunction and référence to take account in usual 
form. 



VV^ILLIAM MANN CO. v. HOFFMAN. 

(Circuit Court, N. D. Illinois, N. D. June 6, 1899.) 

No. 24,683. 

Patents— Invbntion— Perpétuai, Ledqeks. 

The Leslie patent, No. 581,123, for an improvement in temporary binders, 
eommonly linown as "perpétuai ledgers," is Toid as to claims 8 to 13, in- 
clusive, for want of patentable invention. 

This was a suit in equity by the William Mann Company against 
one Hoffman for alleged infringement of a patent. 

John Howard McElroy, for complainant. 

Jones & Strong, Charles D. Sturtevant, and Taylor E. Brown, for 
défendant. 

KOHLSAAT, District Judge. Tbis is a suit for the alleged in- 
fringement of letters patent No. 581,123, granted April 20, 1897, for an 
improvement in temporary binders, eommonly known as "perpétuai 
ledgers." The claims relied on by complainant in its pleadings and 
proofs are Nos. 8 to 13, inclusive. Claims 9, 10, and 11, when 
taken alone, lack an important ingrédient to make the device opera- 
tive, i. e. some mechanism for holding the backs tightly compressed 
against the material inserted between them. By référence to the file 
wrapper and contents, it seems that the examiner considered the 
spécification that the posts, which were rigidly attached to the re- 
spective covers, should be "permanently" connected with each other, 
as essential to the novelty of the combination, in view of the préviens 
Strauss and Morehouse devices. While more than two posts are 
covered by the terms of thèse claims, yet the wording implies that 
each post used should co-operate with corresponding notched portions 
of the sheets between the covers. The Connecting pièces of the lock- 
ing mechanism are not "posts" in this sensé. Patentée Leslie had, 
more than two years prior to the filing of the apphcation for the pat- 
ent in suit, constructed a binder, which he styled a "perpétuai ledger," 
in which he combined a locking mechanism similar to the one in suit 
with the old idea of hollow métal posts attached to one cover, and 
perforating the sheets between the covers, into which posts fit métal 
projections, attached to the opposite cover. In claims 8, 12, and 13 
of the patent in suit, he combines the same locking mechanism with 
the Strauss idea of notching the edges of the sheets, to co-operate with 
posts at either side of the binder covers, so that any sheet may be 
removed, without disturbing the other sheets, by simply releasing 
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theipréëi^re^of the covers, andyet willJtJe:heldflrtnly in place when t&e 
sheètâare oompressed between tMè ie'oyërs. Olaim 13 covers this 
combination alone, but in claims 8 and 12 patentée provides, as an 
addition tlieretoj that the Connecting jJîeces or posts should be "per- 
manentlys'î but loosely, connected' Tvithi their ; co-operating pièces or 
posts. Complainantinsists thattheidevices for preventing tlie sépa- 
ration of the posts need not, of necessity, under the claims of the pat- 
ent, be attached to, or a part of , the posts, which engage the notches 
in the sheets, but that the claims cover any device, in whatever part 
of the binder, as a whole, which prevent^i, thèse posts from separating 
from each other. Defendant's device, which accomplishes this pur- 
pose, Is located in the lock. '• ■ ' i! . 

In view of the prior state of the jart, I am convinced that the com- 
bination of the old Leslie locking mechanism, with notched edges and 
posts ço-.operating therewith, co,vë)*snoithing moire thân intelligent 
mçcliainicai sélection, and is but îàiii^gpegation, and that the gênerai 
daim of ail possible means for preiventing séparation of the posts is 
invalid. The évidence impresses me as establishing the fact that 
defèndïiïit borrowed from Leslie the distinguishing féàturés ofhis de- 
vice, and, if I found the Leslie •elaiïnè'^vàlid, I should hold defendant's 
device an inf ringement ; but» aSiI,api.of the opifiion that the claims 
relied npohjbycomplainant are invalid, as lacking the quality of in- 
vention, the bill will be dismissed for want of equity. 



THOMPSQlSf et al. y. N. T. BDSHN^LL ÇO. 

(CirCiiin Court of AppeaJs, Second Circuit. May 25, 1899.) 

No. 150.: 
Pate!mts-!-Disclaimers. ; 

A, patent claimed a sa\y for cutting métal, having Its teeth hardened to 
thejr base; line, or linç of Juneture with tlie body of the blade, leaving the 
làtter tough and pliable. The court in an infringement suit, having inti- 
mated that the patent eould be sustalned If limited to hack saws and band 
saws, th^ owners of the patent flled p. disciaimer as to circular and back 
saws. Éeld, that this was a proper disciaimer, and did not add any new 
élément tb the claim. 

Same— Time of Filing Disclaimek. 

That a patent owner did not file a disciaimer Immediately upon the In- 
troduction, in an infringement suit, of évidence of anticipation as to cer- 
tain features of the claims, feeM not unrèasonable delay, when the trial 
court itgelf did not consider a disciaimer, necessary, and the necessity there- 
for was flrst suggested by the appellate court, and the disciaimer was filed 
wlthin a inonth and a half thereafter. ' 

Same — Right to Injunction— Accidental Înfuingemettt. 

A patent owner is éntitlëd to protèctioh against one who has In fact 
made and eold some infringing articles, though the infringement is claimed 
to hâve been accidentai. ; , ; , : 

SamEt^Imprôvbment in Metai. Saws. 

The Fowler patent. No. 328,019,, for an jmprovem^pt in saws for cutting 
métal ànd, othér hard substances, consisting of hard-tempering the teeth 
and adjâëerlt portion of the saw, ônly, lëàVing the l'est of the blade tough 
and pliable, fté/d valid, as to both thè Claims, if limltéd tô the teeth and an 
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adjacent strip not exceeding the depth of the teeth, to wit, 1/32 of an Inch, 
and also feW infringed. . 
Wallace, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

This cause cornes hère upon an appeal from an interlocutory decree 
of the circuit court, district of Connecticut, granting an injunction 
against infringement of United States patent to Tliaddeus Fowler, 
No. 328,019 (October 13, 1885), for improvement in saws. 88 Fed. 
81. The facts will be found in the opinion. 

M. B. Phillipp, for appellant. 
John K. Beach, for appellees. 

Before WAILAOE, LACOMBE, and SHIPMAN, Qrcuit Judges. 

LACOMBE, Circuit Judge. A brief récital of the litigation which 
has arisen upon this patent, with références to former opinions, 
will make it unnecessary to enter into any elaborate analysis of the 
invention covered by it, since the record now before the court does 
not présent any important variances from that considered on the 
former appeal. The spécification sets forth that the — 

"Invention relates to certain novel and useful improvements in saws, but more 
especially to that elass of saws nsed in cuttlng métal and otlier hard substances, 
and has for its object to furnish a saw whlch, wliile hard as to its teeth, so as 
to insure a durable cutting edge, shall be of such temper as to its body as to pre- 
vent its brealiing when subjeçtéd to sudden cross strain or twist; and, with 
thèse ends in view, my invention consists In the article of manufacture herein- 
after described, and then speeifically designated by the daims." 

The spécification then proèeeds to set forth in détail the patentee's 
method of construction, and concludes with two claims, as follows: 

"(1) As a new article of manufacture, a saw as described, made from tpugh, 
pliable steel, and having the teeth thereof hardened to a liigh temper down to 
their base Une, or Une of juncture with the body of the blàde, substantially as 
described. (2) A saw, as described, of a single pièce of métal, with a soft 
back, and high-tempered, hard teeth, as spedfled." 

No litigation seems to hâve arisen upon the patent until a suit 
was begun by the présent plaintiffs, then the owners, against one 
Jennings and another, for alleged infringement. That suit came 
on for final hearing in the circuit court, Southern district of New 
York; and on May 25, 1894, that court flled an opinion, which will 
be found reported as Thompson v. Jennings, 66 Fed. 57. A some- 
what full synopsis of that opinion will be necessary to a proper 
appréciation of the précise questions presented upon this appeal. 
After referring to the four classes of saws to which the patent refers 
(those used for cutting métal), viz. circular, back, hack, and band 
saws, the opinion proceeds to a discussion of the prior state of the 
art. It States that both circular saws and back saws had been 
made prior to the patent with the cutting teeth and the adjacent 
strip hard, and the body soft, with the distinct purpose of prevent- 
ing breakages, and thus strengthening the saw. The same évidence 
as to circular saws and back saws is in the présent record, and also 
some additional évidence, showing that in the prior art hack saws 
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had occasioïially bêeû treated in the same way,— hard temper put 
in the cutting teeth and adjacent strip, with the body soft. Al- 
though this proof as to hack saws wàs not in the prior record, the 
court, in the Jennings Case, held, that there "would seem to be no 
invention in the mère application, for the same purpose, to the tooth- 
ed.edge of.ftaçt and band] saws of tJie fractional tempering already 
in use /with cïrcular ^nd back saw^." The circuit court, in the Jen- 
nings Case, hpwever, found that there was invention, novelty, and 
utility in arranging the relative tempering of the tool sio as to con- 
fine the hardhess to the cutting teeth, with the resuit of a tool in 
which bending or twisting produced practically no break at ail. 
"Seemingly," said the circuit court in that case, "this is a désirable 
resuit in hack saws, where sideways twists are not measurably pre- 
vented by the back clamps, and especially désirable in band saws, 
where constant sideways twists are inséparable from their opéra- 
tion. And there is no évidence that in either of thèse varieties of 
saw wassuch an arrangement of temper used before the date of the 
patent." The court might hâve added, "nor was such an arrangement 
used even in circular and back saws," for that record did not disclose 
any prior use of such tempering conâned to the teeth. The record 
in this case at bar contains the testimony taken in the Jennings 
Gage, and also some further testimony as to tempering hack saws. 
We do not flnd, however, that such further proof establishes an an- 
ticipating use. It was directed to the same end as in the case of 
circulai* and back saws, namely, the securing of a tougher saw by 
hâving thé teeth and the front strip hard, and the back soft. One 
of the witnesses (Vauthier) testifles to tempering "about the bottom 
of the teeth," but ail the others (and they are ail testifying to the 
same use, in the shops of the American Screw Company) concur in 
the stàtement that there was a tempered strip below the teeth. Of 
thei location of the dividing Une of temper, Birge says it was "about 
as near to the teeth as the depth of the teeth"; Mcintosh says, 
"about one-eighth inch below the bottom of the tooth"; Hatten says, 
"to within a certain depth of the toôth"; Salesses says, "about one- 
sixteenth of an inch into the saw from the base of the teeth." We 
do not flnd in this record, therefore, any more satisf actory évidence 
than the court found in the Jennings Case that the prior art pos- 
sessed a nietal saw in which the high temper was conflned to the 
teeth. The conclusion expressed in the Jennings Case reads as fol- 
lows : 

"Tlie fii'st claim is for a saw as descçibed, made from tough, pliable steel, and 
havlng the teetli thereof hardened to a hlgh temper down to thelr base Une, 
or line of juùbture with the body of the blade, substantially as described. In- 
asmuch as sùch a saw appears by the testimony to présent features of novelty 
and utility not found In the priot ^ws, Which were either tempered unifonnly, 
or else.so tempered that not only the teeth themselves, but adjacent strips of 
the blade, were hardened, this first claim is sustained." 

, The complainants in the Jennings Case contended further that un- 
der the second claim they were entitled to cover saws which also 
hâve a strip of the métal adjacent to the teeth tempered as they 
are, The circuit court in that case repudiated any such proposition 
as broadly stated, flnding it to be wholly inconsistent with the pre- 
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cise language of the spécification, and witL the necessary restric- 
tions which the prior art imposed. The opinion quoted f rom the tes- 
timony of the complainant's expert: 

"The idéal saw of the patent -would consist of a tough, soft, pliable body or 
back, with a séries of hard teeth grafted or applied, so to speak, upon one of its 
edges; each tooth being virtually separated from its neighbors by an infinités- 
imal joint of soft métal." 

Nevertheless, recognizing the practical diiSculty of locating the 
temper Une so that it would be mathematically coincident with the 
bases of the teeth, the court reached the conclusion that the pat- 
entée was entitled to include, under the second claim, blades where 
the temper line extended some unappreciable distance into the blade 
beyond the bases of some or ail of the teeth; such trivial variance 
being apparently not detrimental to the usefulness of the saw. The 
distance beyond the bases of the teeth to which such temper might 
extend without departing from the blade of the patent was not pre- 
cisely defined; but it was noted that in the prior art the tempered 
strip below the teeth had been found, in some instances, to be as 
narrow as the depth of the teeth, from which it was concluded that 
blades in which the tempered strip was wider than the depth of the 
teeth were not within the patent. It appearing that the défendants' 
saws in the Jennings Case had teeth somewhat less than ^/3 2 of an 
inch in depth, and a high temper extending into the blade */3 2 be- 
low the bases of the teeth, the circuit court held that there was no 
infringement, and dismissed the bill. The Jennings Case was ap- 
pealed to this court, which on May 28, 1895 (21 0. C. A. 486, 75 Fed. 
572), aiïirmed the decree of the circuit court. No opinion was writ- 
ten, the court stating that it was deemed unnecessary to add any- 
thing to the opinion of the circuit judge; but it was intima ted that 
the patent could be sustained only if limited to hack saws and band 
saws. Acting upon this suggestion, the owners of the jJatent on 
July 18, 1895, filed a disclaimer in the patent office "of so much of 
said claims as covers circular saws and back saws, leaving said 
claims to include only back saws and hand saws." Thereafter they 
brought this suit, and upon proof that défendants had sold some 
saw blades that in the opinion of the court were "either hardened 
to the base line of the teeth, or so near it that the variance from 
the distinctive fractional tempering of the patent was trivial," the 
circuit court entered an interlocutory decree for injunction and ac- 
counting, from which decree this appeal is taken. 

The appellant contends that the disclaimer is not a proper one, 
and is therefore void. The theory of this contention is that there 
is no separate invention, and that, inasmuch as the différent kinds of 
métal saws known to the art are distinguished from each other by 
their particular kind of mounting, a restriction of the claim to any 
one kind of saw is practically adding to the claim a new élément, to 
wit, the kind of mounting. Eeference is made to Machine Co. v. 
Searle, 8 C. 0. A. 476, 60 Fed. 82, and to Hailes v. Stove Ce, 123 U. S. 
582, 8 Sup. et. 262, where it is held that disclaimer cannot be availed 
of when "it requires an amended spécification or supplemental descrip- 
96 F.-16 
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tion to make an altered claim intelligible or relevant'^ But this 
cause is not: wîthin such ruling. The invention, and the sole inven- 
tion, of the patent, as was held In the Jennings Case, consisted in 
locating the temper line practically coïncident with the bottoms of 
the teeth. It is manifest that this location of the temper line might 
be applied to any one of the four well-known varieties bf saw,^ — circu- 
lar, back, hack, or band; but, if applied to circular or back saws, it 
would subserve no usef ul purpose, and the patent might fairly be 
held void for want of utility. When applied to hack or band saws, 
hovi^ever, it would accomplish "a désirable resuit," as the circuit court 
and this court both held. The phraseology of the claims, however, 
read in connection with the spécification, was broad enough to cover 
ail four varieties of the class known as "métal saws," although as to 
two of them it was useful, and as to the other two useless. Certainly 
there was an actual, separable invention, and a spécification and 
claim broader than the invention. In view of the fact that the four 
varieties of this class of saw were well known to the art, and their 
diiïerences clearly recognized, as the évidence shows, no amended 
spécification or supplemental description is required to make the new 
claim intelligible, and a disclaimer of circular and back saws leaves 
the patent in force as to the other varieties of the class. 

There is no force in the contention that thère has been any un- 
reasonable delay in flling the disclaimer. Défendant: insists that 
the owners of the patent should bave realized the necessity of so 
doing when the évidence asto prier use of a narrow tempered strip 
in circular saws and back saws was introduced in the Jennings Case 
(November 28, 1892). But the circuit court in that case,: with such 
évidence before it, did not consider disclaimer necessary. It was 
only whentthe décision of this court was flled, May 28, 1895, that the 
owners of the patent were apprised of the necessity of disclaimer, and 
they flled it in July, 1895. They certainly acted with reasonable 
promptness. ■■■■■■ - 

As already indicated, the évidence taken in this cause does not 
diiïer materially from that which was before this court in the Jen- 
nings Case. There was.some testimony as to prior use of a tempered 
strip extending a little below the bases of the teeth in hack saws. 
The circuit court in Gonnecticut apparéiitlj' discreditëd this proof, 
but it really makes little différence whether it be accepted or not. 
There was abondant proof inthe Jennings Case that sUch à strip was 
a part of the prior art in circular saws ând back saws. The circuit 
court in that. ease held tbât such proof made it necessary to restrict 
the patent to saw blades where the line of temper is practically co 
incident with thebaèes of the teeth, or at most does not extend more 
than their oWn depth below; and the court of appeals sustainéd that 
conclusion. One of the additional witnesses testifles, without much 
positiveness, that the temper of saiv blades was sometinles confined 
to the teeth; but tbe other witnesses to the work in the same shops 
put the line of teinpér, às did the witnesses in the Jennings Case, 
whb told of circular and back saws, at about, or more than, the depth 
of the teeth below their bases. To this limit, in our opinion, the 
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second claim of the patent in suit must be restrieted. The first claiin 
covers bladés wiiere tlie temper is mathematically coincident with 
the base of tbe teeth. ' The circuit court of Connectieut, in the de- 
cree noW appealed from, inserted a proviso that the decree and in- 
junction should not cover band and hack saws where the strip of 
high temper extended below the base of the teeth more than one- 
eighth of an inch. In the Jennings Case the circuit court indicated 
that the proper limit of thé width of such strip should be not to ex- 
ceed the dèpth of the teeth, to wit, of an inch. We concur in this con- 
clusion, and are of the opinion that the proviso in the decree appealed 
from should be modified accôrdingly. 

That some few of défendants' blades_, out of a package which com- 
plainants claimed to infringe, did not disclose any hard temper be- 
yond ^/s2 of an inch below the bases of the teeth, is hardly contro- 
verted. It is urged that they were accidentally made and uninten- 
tionally sold. But the owner of a patent is entitled to protection 
against the répétition of accidentai infringements. Upon this point 
the judge who heard this cause in the circuit court says, "If, as they 
now contend, the saw of the patent in suit is impracticable, and the 
tlexibility which results from the invention of the patent in suit is 
a disadvantage, the défendant will not sufEer from the effect of an 
injunction which will operate to prevent its making such defective 
saws in the future accidentally or otherwise," — an expression of opin- 
ion in which we fully concur. Except as to a modification of the 
proviso as indicated above, the decree of the circuit court is afflrmed. 

WALLACE, Circuit Judge (dissenting). When this cause was pre- 
viously before this court, it came before us upon an appeal from a de- 
cree dismissing the bill because infringement had not beenestablished. 
It was unnecessary then to pass upon the question of the novelty of 
the alleged invention, and this court affirmed the decree below with- 
out discussing the question. I cannot concur in the opinion of the 
court now delivered, because I think there was no patentable novelty 
in Fowler's alleged improvements in saws, as defined by the second 
claim of the patent. It was well known in the prior art that there 
were advantages in having the body of a saw soft, and the teeth hard- 
ened to a high temper; and circular saws and back saws were made 
in that way, the object being to prevent breakages of the whole saw 
from twist or shock, and confine them to the teeth or the hard- 
tempered adjacent area. The purpose of the présent invention was 
to accomplish the same object so that the teeth can be used until 
worn away, while the body of the saw will yield to bend or twist, and 
be sufïiciently pliable not to be broken in use. The description of the 
invention contains two inconsistent statements. The patentée ârst 
States that, in constructing the saw, care is to be taken "that the hard 
temper is confined to the teeth alone, and does not extend at ail 
into the body of the saw." Subsequently he states that, while able 
to temper the blade so that the temper Une may be at any point in 
the width of the blade, "I preferably fix upon the base line of the teeth 
as the best and most advantageous point." The first claim is by its 
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terms conflned to a saw of the first description; the second has in its 
tenns no other limitation than that tBe saw is one "with a soft back, 
and high-tempered, hard teeth, as specifled." In the présent case it is 
sought to make the second claim cover any saw in which the temper 
Une is approximately near the line of juncture between the teeth and 
blade. There is no évidence to show that in the prior art saws had 
been made with the temper line located precisely at the juncture 
between the blade and the teeth. If this peculiar location was béné- 
ficiai, the patentée was entitled to make it the subjëct of a patent, 
and the flrst clàim secures a monopoly of that improvement. A sa vv 
having the temper line approximately in that location has no ad- 
vantages not possessed by the saws having it precisely at that loca- 
tion, except in the imaginations of expert witnesses. It is shown by 
the proofs in the présent record that it was not new to make saws, 
of the description to which by the disclaimer the patent is now con- 
flned, with the temper line near the line of the teeth, — according to 
the witnesses, "about the bottom of the teeth," or "about ^/is of an 
inch from the base of the teeth," or "about as near to the teeth as the 
depth of the teeth." In my judgment, this évidence négatives any 
novelty in the second claim. When it becomes necessary to dis- 
criminate between a temper line which is within or beyond ^/32 of 
an inch from the base of the teeth, and make the validity of the pat- 
ent and the question of infringement dépend upOn that test, this 
seems to me to be splîtting hairs, and, in view of the prior art, to be 
sustaining a patent for a mère change of degree, and utterly unwar- 
ranted. ' 

As it is not pretended that the flrst claim of the patent is infringed, 
there should be a reversai, instead of a modification, of the decree of 
the court below. 
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SAME V. ATHOL MACH. CO. 

(Circuit Court, D. Massacliusetts. July 29, 1899.) 

Nos. 1,027 and 1,028. 

1. Patents — Infringement Siïits — Lâches. 

A delay of 10 years by a patent owner after knowledge of an alleged 
infringement, and correspondence with défendant, who in good faltli con- 
tended for a construction of the patent avoiding infringement, held to be 
such lâches as would bar ail relief in equity.i 

3. Same— Infringement— Spring Calipbrs and Dividers. 

The Fay patent. No. 319,215, for spring calipers and dividers, construed 
as including, as one élément of the comblnation, the fulerum and socket 
joint shown in the drawings and descrlbed in the spécifications, and held 
not infringed. 

1 As to lâches as a défense in sults for infringement, see note to Taylor v. 
Spindle Co., 22 O. 0. A. 211. 
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Thèse were two suits in equity, brought by Laroy S. Starrett against 
the J. Stevens Arms & Tool Company and the Athol Machine Com- 
pany for alleged infringement of a patent for spring calipers and di- 
viders. 

Edward S. Beach, for complainant. 

George L. & Reuben L. Roberts, for défendants. 

BROWN, District Judge. Thèse suits are for infringement of 
letters patent No. 319,215, granted June 2, 1885, to Charles P. Pay, 
for spring calipers and dividers. Both claims are in controversy. 
They are as follows: 

"(1) In a caliper or simllar implement, Ihe combination of two legs havlng, 
respectively, a fulcrum and socket, as at 3, a curved spring embracing sald 
legs, and an adjusting devlce for the legs, substantially as described. (2) In 
a caliper or similar implement, the combination, with the notched legs having 
fulcrum and socket bearing, of the curved spring having notched ends restlng 
In the notches in the legs, and vi'ith an adjusting-screw, substantially as de- 
ecribed." 

The original claims of the patentée were rejected by the patent 
office on the ground tbat they were anticipated by the patent to 
Hopkins, No. 110,657, dated January 3, 1871. After the rejection of 
the original claims, the patentée substituted the présent claims, using 
the following language in his communication of the claims to the com- 
missioner of patents: 

"The device is quite différent from the référence. The legs are not pivoted 
together, but bave a fulcrum bearing on each other, and are held together by 
the spring. It Is believed the présent claims point out the différences." 

The drawings of the patent in suit clearly show a spécial form of 
fulcrum bearing, described in the spécification as "consisting of a 
curved laterally-projecting short arm, 3, on one leg, and a socket or 
recess in the other leg opposite said arm, adapted to receive the end 
of the latter." Upon removal of the spring that embraces the legs, 
the legs hâve no fast connection. The spécification further says: 

"The slotted form of the spring at its ends, whereby the ends of the legs 
are engaged therewith, as above set forth, together with the screw-rod, c, con- 
duces to bold the legs of the caliper in such a manner that they remain in the 
same plane as they would were they provided with the usual pivoted-joint 
connection." 

Upon such statements of the patentée, each claim of the patent in 
suit must be construed to include as an élément of the combination 
claîmed a fulcrum and socket joint such as is shown in the drawings 
and described in the spécification. The prior patents to Hopkins, 
No. 110,657, January 3, 1871, and to Wright, No. 6!}.292, September 
24, 18G7, also require us to regard this spécial form of joint as essen- 
tial to the "knock-down" features referred to by the patentée. The 
patent, thus construed, is not infringed by the défendants. The 
calipers manufactured by the défendants do not exhibit this form of 
fulcrum bearing. They are provided with riveted or closed joints, 
which securely hold the legs together without a spring, herein difïer- 
ing essentially from the calipers described in the patent, wherein the 
spring is necessary to hold the calipers together at the joint, and ia 
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eéÉential to tbe opération ôf thé cailipers. The defètidarité' calipers 
withoiit a spring are capable of some degre'e of practical use. 

I am fùrther of the opinion that in the case agaihst thé Athol 
Machine Company the complainant has been guilty of such lâches as 
to debar him from ail relief. It appears that early in 1888, and 10 
years before the flling of the Mil, the complainant was aware of the 
manufacture by the Athol Machine Company of the calipers now com- 
plained of, anèthat a correspondencè ensued, in which was discussed 
the question now raised in this coiïrt as to the proper construction of 
the patent, the coriiplainant at that time claiming that any style of 
joint, whether put together with a rivet or othérwisè, could not be 
used witb a détachable spring without infringement, and the com- 
plainant alleging that there was no infringement, saying of its struc- 
tute: 

"It ig not possessed of what is generally termed 'knock-down' features, but 
its legs are jointed in an old and well-known way, and aie securely rlveted 
together. It has no such joint as is described either in the patent to Charles 
P. Fay, No. 319,215, of June 2, 1885, or in the patent of James H. BuUard, 
No. 385,740, of February 9, 1886." ■ , 

Frbm that time until the flling bï his bill, on May 25, 1898, nothing 
was done to pursue hisclaim agàinst the Athol Machine Company, 
àiid iio explanation or exténuation pf this 10-years delay appears. 
Thére was manifest good faith in the claim of the défendant that 
it was not infringing the complainant's device, and it would operate 
as à great injustice at this late day to interfère with an established 
business conducted under an open claiin of right for so many years. 
The lâches in this case are such as to debar not merely the claim for 
profits, but any claim to the interposition of a court of equity. Manu- 
facturing Co. t. Williams, 37 U. S. App. 109, 15 C. G. A. 520, and 68 
Fed. 489. 

The same défense is made by the J. Stevens Arms & Tool Company, 
but this défendant does not point oùt in its brief any parts of the 
record that sustain its défense of lâches. Though I consider the 
validity of the patent in suit exceedingly doubtful, in view of the pat- 
ents to Hopkins, No. 110,657, dated January 3, 1871; to Wright, No. 
69,292, dated September 24, 1867; to Marshall, No. 175,478, dated 
March 28, 1876; and to Sanborn, No. 57,977, dated September 11, 
1866, — I do not deem it necessary to décide this question, as in my 
opinion the défendant does not infringe the patent fairly construed. 
TÎe bills will be dismissed. 
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MAITLAND v. GEAHAM. 

(Circuit Court, N. D. Illinois, N. D. May 23, 1899.) 

No. 24,342. 

Patents— Pkbliminart Injunction— Epfect op Pkior Décisions. 

The customary rule, that on an application for a preliminary injunction, 
as between confiicting décisions of two circuit courts of appeals of other 
circuits as to the validity or construction of the patent, that one will be 
followed which was rendered on a final hearing, rather than one on a pre- 
liminary motion, does not govem the court where the latter goes equally 
into the merits, and the court rendering it has previously had the same 
patent before it in other suits. 

Poole & Brown, for complainant. 
Cyrus J. Wood, for défendant. 

KOHLSAAT, District Judge. The facts and argument in tliis 
case do not differ materially from those presented in Pelzer v. Xew- 
liall (decided by this court on April 13, 1899) 93 Fed. 684. Com- 
plainant insists, however, that this court departed from the customary 
rule in matters of this kind, in choosing to follow the décision of 
the court of appeals of the Third circuit upon a preliminary injunc- 
tion (Manufacturing Co. v. Pelzer, 34 C. G. A. 45, 91 Fed. 665), in- 
stead of that of the court of appeals of the Second circuit upon a 
final hearing on the merits (Maitland v. Manufacturing Co., 29 C. C. 
A. 607, 86 Fed. 124). In view, however, of the fact that the court 
of the Third circuit had previously gone into the patent fully (Mait- 
land V. Gibson, 11 C. C. A. 446, 63 Fed. 840), including ail its claims, 
and had given the décision in regard to the first claim which caused 
the reissue of the patent and the modification of that claim, I feel 
justifled, under the circumstances, in giving its décision as to wheth- 
er or not this modification of the first claim is valid, as full weight 
as should be given to the décision of the court of the Second circuit. 
It appears from both opinions that the courts went equally into the 
merits of the case as the basis of their respective décisions; and, 
while not desiring to change the usual rule as contended for by com- 
plainants, I am of the opinion that the circumstances of this case 
take it out of that rule. I do not, theref ore, find anything presented 
in this case Which should cause me to change my décision as ex- 
pressed in Pelzer v. Newhall, as in the latter case the merits were 
gone into before me very fully, and the merits, as presented, caused 
me to concur in the Une of reasoning of the court of appeals of the 
Third circuit. The preliminary injunction heretofore entered here- 
in is dissolved. 
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MILLEB T. MAWHINNET LAST CO. 

(Circuit Court, D. Massachusetts. July 28, 1899.) 

No. 521. 

X. Patents— Construction op Claîms. 

A patentée, in his spécification, described a shoe last dlvlded Into two sec- 
tions, hinged togetlaer, "so tliat the rear section • • * can be swimj: 
upward and forward," and the last "readily reœoved from the boot or shoe, 
a locking or holding devlee belng provided which holds the heel section rig- 
Idly in its operative relation to the forepart section when the last Is In use, 
as I will now proceed to describe and claim." The claim, however, did net 
mention this holding or locking devlee. Eeld, that in view of the fore- 
going language, and of the fact that the last would be inoperative without 
the locking devlee, the same must be read into the claim as an élément. 

■a Samb — Shoe Lasts. 

The Smith patent. No. 395,668, for a last designed to be suitable for sup- 
portlng a boot or shoe upper during various opérations of the manufactur- 
Ing process, and also to admit of the easy removal of the last from the 
upper vrlthout straining the sanae, construed as to claim 2, and said claim 
hetd not Infringed. 

This was a suit in equity by Oliver A. Miller against the Mawhin- 
ney Last Company for alleged infringement of a patent for a boot 
and shoe last. 

William Quinby, for complainant. 

Edward S. Beach, for défendant. 

BEOWN, District Judge. This suit is for infringement of letters 
patent No. 395,668, issued January 1, 1889, to George E. Smith, as- 
signor of one-half to William A. Knipe, for a last, the object of the 
invention belng to provide a last suitable to support a boot or shoe 
upper during various opérations of the manufacturing process, and 
also to admit of the easy removal of the last from the upper without 
straining the same. Claims 2 and 3 are relied upon. It seems 
clear, however, that claim 3 is not infringed by the défendant, since 
one of its éléments — "a holder" — ^is not contained in defendant's 
last. Claim 2 is as follows: 

. "(2) A last divided transversely thrgugh its body and bottom Into two sec- 
tions, each havlng a solid bottom, said sections being connected by a hinge at 
or near the bottom portion of the last, whereby the rear section Is enablud to 
swing upward and forward, as set forth." 

In the spécification the inventor says: 

"The invention consista in a last divided transversely at or near the sbank 
Into two sections, whIch are hlnged together, and are formed so that the rear 
«ection, which includes the heels, can be swung upward and forward, and thus 
vlrtually shorten the last so that it can be readily removed from the boot or 
Bhoe, a locking or holding device being provided which holds the heel section 
rigidly In Its operative relation to the forepart section wben the last is in use, 
as I wIU now proceed to describe and claim." 

Although the second claim makes no express référence to any lock- 
ing or holding device, I am of the opinion that upon a proper con- 
struction of the patent such locking or holding device is necessarily 
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implied as an élément in the second claim, — First, because the in- 
venter has stated in that part of liis spécification above quoted that 
such a device was to be provided; and, second, because it appears 
from the testimony of the inventor himself, as well as from the tes- 
timony of experts, that without a locking or holding device the last 
described by the patentée would be practically inoperative. No- 
where in the spécification is there a suggestion that without such 
a device the last would be of practical utility. On the contrary, 
the spécification assumes throughout that such a device is indis- 
pensable. It is true that the complainant says, "I do not limit my- 
self, however, to the use of the block, e, as the means for holding 
the heel section;" but he suppléments this by an exposition of 
équivalent means, thus enforcing the view that a holding device of 
some character is essential. 

The defendant's last consista of two parts connected by a hinge, 
and does not contain a locking or holding device or any équivalent 
therefor. The hinge is not located at the bottom portion of the last, 
nor near the bottom portion of the last, but at a considérable dis- 
tance above the bottom portion. In conséquence of this higher lo- 
cation of the hinge, and of the intentional provision of broad bearing 
surfaces below the hinge, the defendant's last is self-sustaining, and 
capable of enduring ail necessary manufacturing opérations without 
the aid of a locking or holding device. The construction adopted 
by the défendant is nowhere suggested in the patent in suit. Though 
the complainant insists that the language of claim 2 is applicable 
to the defendant's last, it is évident that in hls spécification he has 
not pointed out or described how practically to oonstruct a last 
according to claim 2, as construed by him. The inventor regards 
it as indiffèrent whether the iiinge be located at the bottom or near 
the bottom; and, if a holder is to be employed, there would resuit 
little, if any, practical différence whether the hinge were located as 
in the drawing, or exactly at the bottom of the last. In the defend- 
ant's last the hinge cannot be located at the bottom, since such a 
location, while permitting the easy removal of the last, would render 
it inoperative. It is plain that in locating the hinge of the patent 
in suit, the ready removal of the last was the sole considération. 
The location of the defendant's hinge was not determined solely by 
such considération, but also by the purpose of dispensing with the 
third part, namely, the holder. Had the inventor of the patent in 
suit perceived the importance of this location, and the fact that there- 
by he could dispense with the holder, it was his duty to point this 
out clearly, and with such deflniteness as to enable others to con- 
struct an operative last corresponding with the language of claim 
2, construed according to his contention. The complainant urges 
that the words, "or near the bottom portion of the last," apply to 
the defendant's structure. I do not think, however, that the defend- 
ant's hinge is located* "near" the bottom of the last in the sensé in 
which the term "near" was used by the inventor. The défendant 
has endeavored to locate its hinge at the furthest practical distance 
from the bottom of the last, being guided by the ingenious percep- 
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tion that a spécial and valiïable resuit would follow from such loca- 
tion. Therefore it is propéif to say that its hiûge is located at a 
considérable distance from the bottom. In amending the original 
claim of the patent in suit by the addition of the words "or near," 
the inventer wrote to the commissioner ôf patents : 

"Wè submit that It is eminently proper that the words 'or near' be inserted 
as above indicated, beeause the pin, which is the center or axis on which the 
rear section swing», is net lécated exactly at the bottom of the last, but near 
the bottom. Hence the deslred amendment will simply malie the claims corre- 
spond with the drawing," 

' As the inventer states that he uses the words, "or near" in order 
that the language of the second claim should be verbally descriptive 
of what! was pictorially set iorth in the drawings, it is obvious that 
he did not intend the second claim to describe or suggest a structure 
sO radieally différent from his own as the defendant's last. Fur- 
thermore, if claim 2 Wére to be considered as claiming broadly a 
tVFOrpart last, with the hinge located solely with a view to the easy 
removal of thé last, and tegardless of the ability of the last to en- 
dure manufacturing opérations without the aid of a holder, it would 
be void in view of the patent to A. W, Bogers, No. 321,640, dated 
July 7, 1885. This shows clearly the complainant's construction, 
"whereby the rear section is enabledto swing upward ahd forward." 
Such changes from Eogers as would be necessary in adapting his 
invention to a solid-bottomed last would be obvious to those of or- 
dinary mechanical skill. If, therefore, we should adopt the com- 
plainant's construction of claim 2, and hold that it did not imply a 
locking device, we shotild then be obliged to hold the claim void 
for lack of novelty. The bill will be dismissed. > 



HOYT v. COMPUTING-, SCALE CO. 

(District Court, S. D. Ohio, W. D. July 22, 1899.) : , 

'■■/ ''nio. 1,771. ' 

Patents—Action for PHNAtTriBB— Ple'ading. 

In an action in a fgderal court In Ohio to recover penaltles for marking 
unpatented articles ag patejited, plalntlff alleged, in substance, that défend- 
ant, on à certain date, and each and every working day thereafter untll 
the eorhmencement of tfafe suit, did "mark upon 1,500 sptlng-balance Com- 
puting scales the words and figures, 'Patented Feb. 13— 94,' " and asked 
judgment for $150,000. Beld, that each marking, or at least the markings 
done opi each day or tlme of marking, constituted a separate cause of ac- 
tion, and défendant wâs entitled under tl^e Ohio statute to hâve the dif- 
férent causes of action separately stated âtid numbered. 

This was an action at law by George B. Hoyt àgainst the Com- 
puting Scale Company to recover penalties ufider the patent laws. 
The case was heard on a mbtioh by défendant to require plaintifE 
to separately state and number his causes of action. 

W. T. Porter, for plaintiff. 

McMahon & McMahon, for défendant. 
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THOMPSON, District Judge. This cause is submitted to tlie court 
upon a motion to require the plaintiff to separately state and num- 
ber his causes of action. The pétition charges, in substance, that 
the défendant, on the 15th day of June, 1898, and on each and every 
day thereafter (Hundays and légal holidays excepted) until the com- 
mencement of the suit, did, contrary to the statutes of the United 
States, and for the purpose of deceiving the public, mark upon 1,500 
spring-balance computing scales the words and figures, "l'atented 
Feb. 13 — 94," and asks judgment for $150,000, one-half to be paid 
to the United States, and the other half to the plaintiff. It will be 
seen that the plaintiff treats each marking as a separate and distinct 
offense, and claims a penalty of |100 therefor. If each marking be 
a separate cause of action or offense, the défendant, under the pro- 
visions of section 5061 of the Ohio Revised Statutes, is entitled to 
hâve them separately stated and numbered. They may difler in 
time only, and not in circumstances, but the défendant has a right 
to know, before being called on to answer, how many scales w«re 
marked each day or time of marking. He is entitled to an oppor- 
tunity to admit or deny the facts constituting each separate cause 
of action. And, while the plaintiff treats each marking as a sepa- 
rate cause of action, yet it is a question whether the continuons 
raarkings of a day or given time would constitute more than a single 
<;ause of action, — a question which I do not now décide, although 
I am incliûed to the opinion that it would constitute but one cause 
of action. I think it but f air to the défendant that he should be 
advised by the pétition whether each marking is or is not distinct 
from the others in point of time and circumstances. Whatever dis- 
crétion a fédéral court may be vested with to départ from the state 
practicè where the due enforcement of the laws of the United States 
requirés it, that discrétion cannot be invoked in such a case as this, 
not -only because the enforcement of the rule prescribed by section 
5061 of the Ohio Revised Statutes is necessary to the protection of 
the rights of the défendant, but, as is said in Taft v. Engraving Co., 
38 Fed: 29: 

"The plaintiff is not suing for the value of his services, or for injury to his 
propcrty, but simply to make profit to himself out of the wrongs of others; 
and when a man cornes in a» an informer, and in that attitude alone asks to 
hâve a half million dollars put into his poeket, the courts will never strain a 
point to make his labors light or his recovery easy." 

The motion, therefore, will be sustained. 
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THE BSCANABA. 

(District Court, N. D. Illinois, N. D. July 19, 1899.) 

Maritime Liens— Pbiority—Claims fob Torts of MASTERi 

The conversion by the master of goods shlpped on a vessel eonstitutes a 
tort, and a claJm therefor agalast the vessel Is entitled to prlorlty over 
liens for supplies furnished prlor tô the tort i 

On Distribution of Proceeds of the Escanaba after Sale in Admi- 
ralty. 

Eoger M. Lee and Harvey Lantz, for libelant. 
C. E. Kremer, for respondent. 

KOHLSAAT, District Judge. The only question to be decided 
herein is as to the priority of the claims of shippers for loss of goods 
by reason of the tort of the master, and of liens for supplies fur- 
nished prior to the happening of the tort. In tlils case the master 
converted the goods of intervening petitioners. I think there is no 
question but that this constituted a tort. I do not appreciate the 
contention that the action constitnted a "quasi" tort, aad not such 
a tort as is covered by the décision in The John G. Stevens, 170 U. 
S. 124, 18 Sup. et. 544. I am of the opinion that the distinction is 
too technical to be recognized as diflferentiating the principle laid 
down in the case of The John G. Stevens from the case at bar, al- 
though thére are décisions recognizing the distinction in some con- 
nections. In view of the décisions in the following cases, to wit, 
The Quickstep, 9 Wall. 665; Norwich Go. t. Wright, 13 Wall. 122; 
The M. Vandercook, 24 Fed. 472; The Daisy Day, 40 Fed. 540; and 
The John G. Stevens, 170 U. S. 124, 18 Sup. Ct. 544,-1 hâve no choice 
but to hold that the interveners, whose goods were tortiously con- 
verted by the master, should hâve their claims for the goods thus 
converted given préférence over liens for supplies furnished prior to 
the tort. It is so ordered. 

1 As to liens for maritime torts, see note to The Anaces, 34 O. C. A. 565. 
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THE TRANSFEE NO. 8. 

THE E. M. WATEEMAN. 

(Circuit Court of Appeals, Second Circuit. July 18, 1899.) 

Nos. 151, 152. 

1. COLUSION— Failure to Give Propeb Signals— Steamers Nearing Bend 

IN Chakkbl. 

Inspectors' rule No. 5, "wliich requires steamers when nearing a short 
bend or curve in the channel, where from the heiglit of the banks or other 
cause a steamer approaeliing from tne opposite direction cannot be seen 
from a distance of lialf a mile, to signal upon arriving within half a mile 
of such curve or bend, as literaUy construed, is imperative on every 
Bteamer "nearing" such .short curve or bend, whatever may be her inten- 
tion as to future navigation after she shall hâve reached it, and the rule 
applles to a steamer passing up the west channel of the Harlem river on 
approaching Horn's Hook, though bound up the Sound. 

2. Samb— Dbtbrmining Fattlt— Manbuvers of Vbsskl in Dangerous Situa- 

tion. 

Where the failure of a steamer to give the required signais on nearing 
a bend in the channel whlch hid her from a vessel approaching from the 
other direction was plalnly the cause of the two vessels being placed in a 
dangerous situation, and a collision resulted, the maneuvers of the other 
vessel in attempting to avert the collision vrill not be severely scrutinized, 
for the purpose of placlng upon her a part of the responsibility. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thèse causes corne hère upon appeals from decrees of the district court, 
Southern district of New York, holding the tugs Transfer No. 8 and R. M. 
Waterman both in fault for a collision that took place on December 7, 1896, 
near the mouth of the Harlem river, ofC Horn's Hook, at Ninety-Sixth street, 
by which the barge Maine, belonging to the libelant Philadelphia & Reading 
Railroad Company was damaged and sunk, and the Waterman sustained dam- 
ages to her propeller, etc. The Maine was the starboard boat of four barges 
that were going up the East river in a strong flood, in tow of the Waterman, on 
a hawser of about 30 fathoms. The facts attending the collision are fuUy set 
forth in the opinion of the district judge as foUows: 

"The tide at Horn's Hook was running probably from three to four knots, 
and the speed of the boats was about four knots more. They went up in about 
mid-channel on the westerly side of Blackwell's Island, and, when ofC Bighty- 
Pourth Street, Transfer No. 8 was seen emerging from behind the point at 
Horn's Hook, heading in a southerly direction diagonally across the river, on 
a Une about parallel with a Une drawn from Horn's Hook to Blackwell's Island 
light, and about 200 feet above that Une. Transfer Not 8 had two car floats 
In tow, one on eaeh side of her, 247 feet long, and each loaded with cars. 
She had corne down the Harlem river, and rounded to port across the stream, 
in order to go to the easterly side of Blackwell's Island, where the flood tide 
was not so strong as on the westerly side. A little to the starboard of the tug 
Waterman and her tow was the tug Genesta, coming up with a schooner in 
tow on a hawser about 30 fathoms long, and overtaking the Waterman. When 
No. 8 first beeame visible, the tug Genesta was probably between the Water- 
man and her tow, and about 80 feet to starboard of the tow. She was gaining 
rapidly upon the Waterman, and, as soon as No. 8 beeame visible, she gave her 
a signal of one blast, indicating that she would go ahead of No. 8. ïhe pilot 
of No. 8 claims that he had just previously given a signal of two whistles. 
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designed for the Waterman; that -when the Genesta's signal was heard, he 
was giving signais to lils euginçer, tp slpyr and stoBj because he knew that the 
Genesta must go ahead ai hini; thàt tte Gënèstà very soon afterwards gave 
a second signal of one whlstle, -vvhen a little ahead of the Watermau, which was 
heard by No. 8, and was immediately ànswerèd by the latter witU one -whistle; 
that No. 8 soon after gave two whlstles to the Waterman; and that by thèse" 
signais it was intended to l;)ring No. 8,to a stop, and that the Genesta with her 
tow should pass in front of No. 8, while the Waterman with her tow should 
go astem of her. No. 8 came to a stop when a little more than -half way 
across the channel towards Blàckweirs Island. The Genesta and her tow 
passed ahead and wlthin 25 feet of her, but the Waterman's tow, not being far 
enough to the westward to elear, the stem of the barge Maine struck the star- 
board side of No. 8's starboard float about 18 feet from her.stern." 82 Fed. 
478. ^ -;■- ' ' . . , '^^ ■ 

Henry. W. Taft, for the Tîransfer. 

Philij) Carpenter, fôr the R; M. Watettnan. 

Before WALLAOE and lACOMBE, Circuit Judgfes, and THOMAS, 
District Judge. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
district judge held the Waterman in fault for various acts and omis- 
sions, which need not ail be discussed, inasipùch as we are satisfied 
that one of them— viz, her failuj;e to give proper signais — was the 
proxinjiate and sufficient cause of the catastrophe. The conditions 
of navigation at this part of the river are accurately and clearly set 
forth by the district judge: 

"In going past Blackwell's Island by the vvesterly chapnel,, the Harlem river 
diverges flve points to prfrt around that' point. The direct channel to the 
Sound, through Hell Gâte, diverges about half a point to starboard. There is 
a large and constant trafflc up and down the .Harlem river around the Hook, 
and a Still larger trafiBc jast tlië HooK to tlië'eastward, so that thèse Unes of 
trafflc cross each pther, Vrhen boats pn the flood tide go down as usual to the 
eastward of BlacKwell's Island. Tl^e channel between ïïorn's Hook off 
EIghty-Ninth Street and Mil! Bock to tHe eastward, fôrming the north of the 
Harlem river, islèss than i,2(X) feét 's^ide; j^pd betwe£;ii , MUl Rock and the 
flats oflf Ninety-ïhird stréet there is ofaly about 600 feet of avg.ilable breadth 
of water. Yesselsçoming down the Hài;Iem river in the niiddle of the channel, 
headingj ♦ * * as did No. 8, for the liné of Avenue B., cannot be seen 
by vessels coming up in mid-channel bèlojW the Hook [ançl, we may add, cannot 
see the upçoming vessel] until they are So near to eacli other that on a strong 
flood tide thêre is not reasoriable aiid sufflciéht time and space for the ob- 
servation and maneuvers necessary toavoid collision with any certalnty, if 
signais are not éxchanged before the vésâels themselves are seen," 

The witness^s from Transfer îïô. 8 testify she gave a long blast of 
her whistle goinewheïe between Ninety-Second and Ninety-Sixth 
streets, and the district judge credited their testimony, although he 
found that this whistle was not heard by thôse on the Waterman. 
We see no reason to discrédit this" évidence fronl Transfer No. 8, and 
concur in the Cpnclusion that she? souhded a bend-warning whistle at 
the proper time. Ooncededly no such whistle was blown by the 
Waterman, or, indeed,by the Genesta. They did not answer the 
Transferts waipning signal, because they did not hçar i,t, and they did 
not Sound âny warning signal of their own, because they assumed that 
they were not under any obligation to do so, inasmuch as, although 
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nearing a bend, where the height of the bank eut off ail view of an 
appioaching vessel, tliey did not intend to make any turn themselves 
when they reached the bend. 
Inspectors' rule No. 5 provides as follows: 

"Whenever a steamer is nearing a short bend or curve in the ehannel, where, 
from the height of the banks or other cause, a steamer approaching from the 
opposite direction cannot be seen for a distance of half a mile, the pilot 
of such steamer, when he shall hâve arrived within half a mile of such cm've 
or bend, shall give a signal by one long blast of the steam whistle, whicli sig- 
nal shall be answered by a similar blast, glven by the pilot of any approach- 
ing steamer that may be within hearing. Should such signal be so answered 
by a steamer upon the farther side of such bend, then the usual signal for 
meeting and passing shall immediately be given and answered; but, if the 
tirst alaxm signal of such pilot be not answered, he is to consider the ehannel 
clear and. govern himself accordingly." 

This rule, literally construed, is imperative upon every steamer 
"nearing" such short bend or curve, whatever may be her own inten- 
tion as to future navigation after she shall bave reached it. It 
makes no diiïerence whether she intends to curve around the bend, 
or to anchor otî it, or just short of it, or to continue on in a straight 
line beyond it; if, after she has reached a point half a mile away 
from it, she intends to continue her movement, so as to bring herself 
nearer to it, she is "nearing" such bend, and the langyage of the rule 
requires her to sound the bend-warning whistle. And it seems to 
us that the spirit of the rule would require such an interprétation, 
even if the language were obscure. The signal, wbich gives warn- 
ing that there is a hidden vessel nearing the bend, is manifestly de- 
signed to notify the other vessel approaching from an opposite direc- 
tion, not only that if her own approach is slow she may suddenly iind 
another vessel in her water, but also that if her own approach is swift 
she is likêly, on passing the bend, to flnd herself suddenly in close 
proximity to another vessel. As the district judge says: "The rea- 
sons for the inspectors' rule are almost equally applicable to vessels 
going on either side of the Hook;" and in our opinion the language 
•of the rulè makes the giving of a bend-warning signal by boats ap- 
proaching sucli bend from either side imperative, no matter what 
niay be their future course after reaching'the bend. We conclude, 
therefore, that the Waterman was clearly in fault for not giving such 
signal when nearing Horn' s Hook, and are satisfled that her failure 
to do so was the proximate and efficient cause of the collision. By 
reason of lier failure to give timely warning of her approach, the 
Transfer, incumbered with two heavy car floats, ran out of the shelter 
of the Hook into the full force of the tlood tide, with Mill Rock to lee- 
ward, and found herself in the présence of two ascending tugs and 
tows on her starboard hand, avoidance of which, under the circum- 
stances, would prove to be a most difficult matter. 

The district court held the Transfer No. 8 also in fault, because 
she kept so long near to the New York shore. This tinding is a 
coroUary to the conclusion of that court that the inspectors' rule 
did not require a bend-warning signal from vessels approaching the 
bend, bound up the Sound. Of course if no such signais from them 
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can be counted on, tlie vessel bound down should keep far enough 
out in the river to see what périls lie ahead of lier, since she is not to 
heai" of thenl. But if the inspectors' rule be obeyed,— and the Trans- 
fer was entitled to assume that it would be, — she might hâve held 
her course under the shelter of the Hook, with the assurance that 
when she left it she would flnd no approaching vessel within half a 
mile. Inasmuch as we hold that the rule required a bend-w^arning 
signal from the upcoming tugs, we must acquit the Transfer of fault 
in navigating under the assumption that there was nothing below the 
bend within a half a mile. 

The district court further held the Transfer in fault for undertak- 
ing the dangerous maneuver of passing ahead of the Waterman and 
behind the Genesta. We do not flnd it necessary to enter into any 
elaborate discussion of the navigation of the vessels after they came 
in sight of each other. This may not be a case for the application 
of the rule in extremis, but the fault of the Waterman is so glaring, 
and its conséquences precipitated a situation involving such diffi- 
culties, that we are not inclined to be severely critical of the maneuv- 
ers by which the Transfer undertook to escape from it. We fully 
concur with the fluding of the district judge that at this part of the 
river, "on a strong flood tide, there is not reasonable and suflacient 
time and space for the • • * maneuvers necessary to avoid col- 
lision with any certainty, if signais are not exchanged bef ore the ves- 
sels themselves are seen." The responsibility for this collision rests 
upon the vessel which, by failure to give notice of her own approach, 
deprived the other of the "reasonable and sufflcient time and space" 
which it needed properly to carry out the obligations laid upon it by 
the starboard-hand rule. 

The decrees of the district court are reversed, with costs to the 
claimant, owner of the Transfer, agâlnst the Waterman in the first 
suit, and against libelant in the second suit, and causes remitted, 
with instructions to decree in the flrst suit in favor of libelant against 
the Waterman, with interest and coats, and to dismiss the libel 
against Transfer No. 8, with costs, and in the second suit to dismiss . 
the libel, with costs. 
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In re BHANT. 

(Orciilt Court S. D. Califomla. August 2S, 1899.) 

No. T22. 

ReCEIVERS— JURISDICTION TO APPOINT — Ex PaETE APPLICATION. 

A court has no jurisdiction to appoint a receiver for a corporation, elther 
original or ancillary, except in a pending suit, and an ex parte application 
for appointment as an ancillary receiver will not be entertained. 

This was a pétition by Henry Brant for appointment as ancillary 
receiver for the American Building, Loan & Investment Society. 

Holdridge 0. Collins (Lorin C. Collins, Jr., and William Meade 
Fletcher, of counsel), for petitioner. 

Graves, O'Melveny & Shankland, opposed. 

WETJliBOEN, District Judge. In this matter the pétition is en- 
titled "Marcus M. Towle, Complainant, vs. American Building, Loan 
& Investment Society, Défendant," indicating the pendency hère of 
a suit in equity. No such suit, however, has been brought in this 
court, and said title is erroneously employed. There is no défendant 
to the proceeding, but it is purely ex parte, and for this reason, 
namely, because no suit in equity is pending hère, I hold that this 
court is without jurisdiction to appoint a receiver of any sort, either 
ancillary or original. 2 Daniell, Ch. PL & Prac. (6th Ed.) p. 1734, 
notes 10, a; Smith, Eec. p. 35, § 13; 2 Beach, Mod. Eq. Prac. § 721, 
note 6; Mercantile Trust Oo. v. Kanawha & O. Ky. Co., 39 Fed. 337; 
High, Kec. §§ 83, 84; Baker v. Backus' Adm'r, 32 111. 96; Pressley v. 
Harrison, 102 Ind. 19, 1 N. E. 188; Jones v. Schall, 45 Mich. 380, 
8 N. W. 68; Bank v. Circuit Judge, 43 Mich. 206, 5 N. W. 627; Guy v. 
Doak, 47 Kan. 236, 27 Pac. 968. 

In 2 Daniell, Ch. PI. & Prac. (6th Ed.) p. 1734, the text is as follows: 

"Except in the cases of infants, the court has no jurisdiction to appoint a 
receiver, unless a suit is pending." 

In 2 Beach, Mod. Eq. Prac. § 721, the text is as follows: 

"Except in the cases of lunatics or Infants, whose position as wards of the 
court gives thein the right to apply by pétition, or in cases similarly situated, 
It is a prerequisite to the power of a judge to act upon the application for a 
receiver that there should be a case pending In which the receiver is to be 
appointed." 

In Baker v. Backus' Adm'r, supra, the court says: 

"This power to appoint a receiver is most usually called Into action eithei 
to prevent fraud, save the subject of litigation from material injury, or rescue 
it from threateued destruction. A receiver is deflned to be an indiffèrent pér- 
son between the parties, appointed by the court, and on behalf of ail parties, 
and not of the complainant or one défendant only, to receive the thing or prop- 
erty in litigation, pending the suit. Edward, Eec. 3. In the English chan- 
cery it is held that a suit must be pending, save in peculiar cases, such as in- 
♦ancy and lunacy, before a receiver will be appointed. Anon., 1 Atk. 578; Ex 
parte Whitfleld, 2 Atk. 315. Lord Hardwiclie, in the last case, says expressly: 
The court has not a jurisdiction to appoint a receiver unless a cause was de- 
pending. The jurisdiction which a court exercises with respect to Idiots and 
lunatics is a particular one.' The necessary implication from ail thèse is, a 
suit being necess;iry, and the receiver appointed for ail the parties to It, that 
he whose property is to be talien from bina and placed In the power of a ra- 
96 F.~17 
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ceive'f should be a party to the pending suit We think It Is Indispensable he 
shor d be a party, that he may reslst the appUcation, the granting of which 
maj work to hlm Irretrlevable Injury." 

7n Pressley v. Harrison, supra, the court says: 

'If an Immédiate necesslty therefor Is shown to exist, the application for a 
receiver may be entertained when the action is commenced, whlch, under the 
raie hère, Is when process Is Issued, or an appearance to the action Is entered, 
in. the manner recognlzed; but, as the appointaient of a receiver In any case 
11 a provlsional reniedy, auxiliary to the action or the relief prayed for therein, 
fteither the court In term nor judge In vacation can acqulre jurisdictlon to ap- 
point a receiver untll there Is an action pending. The appUcation for a re- 
selver is an interlocutory proceedlng In a pending suit." 

In Jones t. Schall, sujpra, the court says: 

"Thls appolntment of a receiver, even If one could hâve been appointed at 
any stage of the case, was absolutely vpid, as the bill had not been flled at the 
tlme." 

Iri Bank v. Gîi*cuit Judge, supra, Judge Cooley, delivering the opin- 
ion of the court, says : 

"The order appointing a receiver was vold, for the reason that It was made 
when there was no suit pending.'' 

In Guy V. Doak, supra, the court says: 

"So It seems, from a gênerai considération of thèse eaaes, that, however 
muçh parties to the action may participa te in the proœedlngs, : and recognlze 
for thé tline belng an acting receiver, they gtill, at any stage of the action, 
may takie advantage of the faet that the court had nq power or jurisdictlon to 
appointa receiver at any tlme before the action was actually begun. * * ♦ 
We^haVe been unable to find a single reported case anywhere that sustains a 
court in the appolntment of a receiver before an actipn is pending, but, on the 
contrary, the text-books and reports are ail against the existence of such a 
power." 

The foregoing extracts show that the conclusion which I hâve 
reached as to lack of jurisdiction in this matter is Supported by an un- 
broken Une of authorities, and, after a full review of them, I do not 
see how the courts could hâve held otherwise; indeed, the contention 
that, because receiverships are matters of équitable cognizance, a re- 
ceiver can be appointed through an ex parte procédure, and without 
suit, in cases other than the exceptional ones above instanced, now 
seems to me as untenable as would be the contention that a superior 
court, because of its gênerai jurisdiction, has power to render judg- 
ment against the maker of a promissory note, without process or 
action against such maker, and on the ex parte application of the 
holder. The pétition of Henry Brant will be denied, and the order 
of December 21, 1896, appointing W. K, Sullivan receiver, will be va- 
cated. 
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SULLIVAN V. SWAIN et al 

(Circuit Court, & D. Callfornla. Augujt 28, 1899.) 

No. 729. 

JtmisnicTioN ov Fédéral Courts— Amount Involvkd— Suit bt Rbcbiver o» 
Akother Fkdbral Court. 

To confer jurisdiction on a fédéral court of a suit brought by a recelver 
of anotlier court, thougb by reason of tlie fact that he is the recelver of 
a fédéral court the suit be regarded as one arlsing under the laws of the 
United States, it is essential that It Bhould Involve the Jurisdictloiial 
amount of $2,000. 

This was a suit for foreclosure, brought by William K. Sullivan, 
as recelver of the American Building, Loan & Investment Society, 
against Herbert Swain and others. On motion to dismiss for want 
of jurisdiction. 

Holdridge 0. CoUins (Lorin 0. Collins, Jr., and William Meade 
Fletcher, of counsel), for complainant 
Grave, O'Melveny & Shankland, for défendants. 

WELLBORN, District Jiidge. The original complainant, William 
K. Sullivan, who, on his ex parte pétition, was appointed an ancillary 
recelver by this court prior to the institution of said suit, having 
since died, and the pétition of one Henry Brant to be appointed suo- 
cessor to said Sullivan having been denied by an order this day en- 
tered in Ke Brant (No. 722) 96 Fed. 257, for lack of jurisdiction, and 
the appointment of said Sullivan having, for the same reason, in 
the same order, been vacated, it follows that, in determining the ques- 
tion of jurisdiction in the pending suit, the suit must be considered 
as an independent suit for foreclosure, brought by a foreign receiver, 
and without any référence whatever to said appointment. Under 
thèse circumstances it seems to me that there is no escape from de- 
fendants' contention that, inasmuch as the matter in dispute is les» 
than $2,000, this court is without jurisdiction. H it be conceded 
that the suit is one arising under the constitution and laws of the 
United States because brought by the receiver of a fédéral court, 
still the other requisite to fédéral jurisdiction, namely, that the 
amount involved must exceed $2,000, is lacking. It is true that 
where a receiver, in administering his trust, brings an action in the 
court which appointed him, such court bas jurisdiction of the action 
without regard to the amount involved or the citizenship of the 
parties (White v. Ewing, 159 U. S. 36, 15 Sup. Qt. 1018; Lanning v. 
Osborne, 76 Fed. 319); but in such a case the jurisdiction is upheld 
on the ground that the action is but auxiliary to — indeed a part of — 
the original suit, in which the receiver was appointed. This ground 
of jurisdiction, however, manifestly does not exist where the receiver 
sues in a jurisdiction other than that of hi* appointment. The 
sait will be dismissed for lack of jurisdiction. 
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UNITED STATBS v. JACOBTJS. 

JACOBUS V. UNITED STATES. 

(Circuit Court of Appeala, Second Circuit. July 18, 1899.) 

Nos. 117, 118. 

Appbal— Action against USited States— Ambndmentop Statute. 

Act June 27, 1898, c. 503, amendlng section 2 of the judiciary Rct of 
1887, which confers on circuit and district courts Jurisdiction of suits on 
daims against tlie United States, by providing tliat sucli jurisdiction sliall 
not extend to cases brouglit to recover fées, salary, or compensation for 
ofBcial services of ofllcers of the United States, does not afCect tlie provi- 
sions of the act amended relating to appeals, and a judgment rendered by 
a circuit court prior to the passage of the amendatory act, and which is 
therefore unaffected thereby, may be reviewed on appeal by either party, 
the circuit court retaining jurisdiction to at least vacate its judgment if 
held erroneous. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Thèse are cross writs of error to review a Judgment of the circuit Court, 
Southern district of New Torli, in favor of John W. Jacobus, heretofore 
United States marshal of sald district, to recover fées or compensation for offi- 
ciai services as an officer of the United States.: The action was brought under 
the so-callèd "Tucker Act" of March 3, 1887, conferrlng jurisdiction of such 
clalms upon the circuit court. The phraseology of the act is as foilows: "Sec. 
2. That * • * tlie circuit courts of the United States shall hâve [concur- 
rent] jurisdiction [with the court of clalms] In ail cases where the amount of 
such clalm exceeds $l,ObO and does not exceed $10,000." The action was be- 
gun In January, 1896. Judgment of the circuit court was entered May 17, 
1898, and writs of error sued out in Noyember, 1898. 87 Fed. 99. On June 27, 
1898, there was passed an act (chapter 503 of 1898) whJch amended the second 
Section of the act of 1887 by adding at the end thereof the foUowing: "The 
jurisdiction hereby conferrgd upon the sald circuit • • • courts shall not 
extend to cases brought to recover fées, âaltiry, or compensation for officiai 
services of offlcers of the United States, or brought for such purpose by persons 
çlalming as such offlcers or as assignées or légal représentatives thereof." 
In no other respect is the act of 1887 amended. The United States hâve 
moved to dlsnilss the writ of eirror on thé ground that, Inasmuch as It was 
sued out after the' amendment above quoted, thls court Is without jurisdiction 
to proceed further in the cause. 

D. Frank Lloyd, for the United States. 
Henry L. Stimson, for Jacobus. 

Before WAliLAOE and LACOMBE, Circuit Judges, and THOMAS, 
District Judge. 

PEE CUEIAM. In support of the proposition that upon the repeal 
of the jurisdiction conferred upon the circuit court to a.^jndicate 
such claims in the first instance the jurisdiction of this cvru,Li to re- 
view judgments of the circuit court entered before amendment also 
détermines, several authorities are cited, which do not seem to us, 
when closely ànalyzed, to support the proposition. Before discuss- 
ing them, it may be well to call attention to certain other provisions 
of the act of 1887. The f ourth section provides that : 

"The jurisdiction of the respective courts of the United States proceeding 
under this act, including the right of exception and appeal, shall be governed 
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by the law now In force, In so far as the same Is applicable and not Inéon- 
sistent with the provisions of this act; and the course of procédure shall be 
In accordance with the established rules of said respective courts, and of sueh 
additions and modifications thereof as said courts may adopt." 

Section 9 provides that: 

"The plaintiff or the United States shall hâve the same rigbts of appeal or 
writ of error as are now reserved in tKe statutes of the United States in that 
behalf made, and upon the conditions and limitations therein contained. The 
modes of procédure in claiming or perfecting an appeal or writ of error shall 
conform in ail respects, and as near as may be, to the statutes and rules of 
court governing appeals and ■WTits of error In lilie causes." 

In section 10 there is a clause providing that: 

"The attomey gênerai shall détermine and direct whether an appeal or 
writ of error shall be taken or not; and when so directed the district attor- 
ney shall cause an appeal or writ of error to be perfected in accordance with the 
terms of the statutes and rules of practice governing the same." 

The same section contains a proviso that: 

"No appeal or writ of error shall be allowed after six months from the 
judgment or decree in such suit." 

It seems to be •well-settled law — indeed, the district attorney sô 
conceded upon the argument — that, when a final détermination by 
judgment or sentence has been reached before repeal of a statute, 
such repeal does not affect the judgment. A distinction has been 
drawn in cases where appeal suspends the judgment, as in admiralty, 
but the gênerai principle is abundantly supported by authority. See 
the numerous cases cited in 23 Am. & Eng. Enc. Law, pp. 513, 514. It 
will be observed that the Tucker act of 1887 most carefully secures 
both the claimant and the United States against having to submit 
their controversies to the arbitrament of a single judge. The right 
of appeal is expressly given, and scrupulously regulated. Under 
thèse circumstances, a court should be slow to spell out a repeal by 
implication of such important provisions so clearly expressed, when 
the resuit of such repeal would be to leave the décision of the court 
of flrst instance standing as res adjudicata between the parties, with 
no machinery for reviewing it, or for re-examining into its justice or 
propriety. As was said before, there has been no express repeal 
of any of thèse provisions securing to both sides a right of review. 

It may further be noted that the doctrine that a repeal of a stat- 
ute, the repealing act being silent as to pending cases, takes away 
ail existing rights of action thereunder, even though in suit at the 
time, was flrst established where the actions under considération 
were brought for i)enalties or forfeitures. Of this rule Judge Deady, 
in Eastman T. Clackamas Co., 32 Fed. 33, says that it "is an arbitrary 
one, and never had anything to commend it, except in the United 
States an undue sympathy for wrongdoers, and in England an early 
préjudice among common-law judges against 'statute-made law.'" 
A more libéral policy was recognized by the fédéral government 
when, by the act of Pebruary 25, 1871 (now in Eev. St. § 13), it was 
declared that "the repeal of any statute shall not hâve the effect to 
release or extinguish any penalty, forfeiture, or liability incurred un- 
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dep sjiGh'Stafeite, unless the repealing act shall so expressly ptovide, 
aûd siich statute shall be treated as still remaining in force for the 
pupjpose df snstàiniûg anj proper action or prosecution for the en- 
forcement of such penalty, forfaiture, or liability." ït would seem, 
then, that this court should not, by dismissing thèse writs of error, 
deprive either side of any right given by the act of 1887, and not abro- 
gated by. express wordsof repeal, unless constrained to such a con- 
clusion byoontrolling authority. 

' The severai aûthorities cited in suppoït of the motion to dismiss 
may next be consideréd. In Hunt v. Palao, 4 Hpw. 589, the terri- 
torial court of appeals of Florida had rendered judgment in February, 
1844. Florida was admitted as a state March 4, 1845, and had passed 
a law direçting the record and p^pers of the territorial court to be 
placed in the custody of the suprême court of the state for saf e-keep- 
ing. In January, 1846, application was made to the United States 
suprême court for a writ of error to bring up for revision the record 
ajid proceedings of the late territorial court. It was refused. The 
court held that it must exercise its appellate power in the manner 
prescribed by the statutes; that undër thèse a writ of error "must be 
directed to the court which holds the proceedings as part of its own 
records, and exercises judicial power over them." "But," says Taney, 
C» J-, for the court, "the court which rendered the judgment in the 
case before us is no longer in existence; the proceedings are not in 
the possession of any court authorized to exercise judicial power over 
them, but are in the possession of an oflâcer of another court, merely 
for the purpose of safe custody. ♦ « * if * » • the judg- 
ment of the territorial court were foundto be erroneous, and reversed, 
still there is no tribunal to which we are authorized to send a man- 
date to proceed further in the case, or to carry into exécution the judg- 
ment which this court may pronounce." In the case at bar the circuit 
court is still in existence, still in possession of its records, and, if the 
right of appeal is not abrogated by the later statute, still possesses suf- 
flcient judicial power o^er them to obey the mandate of this court to 
the extent at least of vacating an erroneous judgment. Benner v. Port- 
er, 9 How. 235, does not apply. Libelant in that case began suit in a ter- 
ritorial court of flrst instance after the admission of Florida as a state 
had abrogated ail jurisdiction of the territorial courts. In McNulty 
V. Batty, 10 How. 72, a writ of error had been taken to the United 
States suprême court from the territorial court of Wisconsin, and 
was pending in that court when Wisconsin was admitted as a state. 
The court calls attention to the fact that its appellate power in such 
causes does not dépend upon the judioiary act of 1789, but upon laws 
regulating the judicial proceedings, of the territory. "Thèse [laws] 
necessarlly ceased with the termination of the territorial govern- 
ment. * * * The writ of error, therefore, f ell with the abroga- 
tion of the statute upon which it was founded." It is impossible from 
the statement of facts in Insurance Co. v. Eitchie, 5 Wall. 541, to 
détermine whether the statute conferring jurisdiction upon the circuit 
court was repealed before or after judgment in that court. The sylla- 
bus would seem to indicate' that repeal was before judgment. There 
was no statute giving,;in terms, a right of appeal in causes like the 
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one tlien before the court, and remaining unaffected by any express 
repeal. In Assessors v. Osbornes, 9 Wall. 567, the repealing act 
deprived the circuit court of jurisdiction before it had rendered judg- 
ment. The suprême court reversed the judgment, and remanded the 
cause, with instructions to dismiss the case for want of jurisdiction. 
No apprehended diificulty as to having its mandate executed seems to 
hâve deterred the suprême court from directing the circuit court to 
reverse its judgment. In Re Hall, 167 U. S. 38, 17 Sup. Ot. 723, the 
repealing act expressly provided that the original act conferring juris- 
diction "be, and the same is hereby, repealed, and ail proceedings 
pending shall be vacated, and no judgment heretofore rendered in pur- 
suance of said act shall be paid." The distinction between this act 
and the one now before us is quite manif est. In U. S. v. McOrory, 33 
C. C. A. 515, 91 Fed. 295, the court of appeals, Fifth circuit, upon the 
authority of the case last cited, abated a writ of error sued out under 
circumstances in ail respects the same as in the case at bar. The 
court admits that the jurisdiction of the circuit court of appeals to re- 
view, afflrm, modify, or reverse the final décision of the court below 
was not in terms or directiy taken away by the amending statute, 
but, upon the authority of In re Hall, expresses doubt as to the sur- 
vival of any power to enforce whatever judgment the appellate cour-t 
might render. 

The décisions above set forth do not seem to be controlling of the 
case at bar, while in U. S. v. Boisdore's Heirs, 8 How. 113, will be 
found authority for entertaining and disposing of thèse writs of error. 
The facts in the case last cited are thèse : In 1824 congress passed 
an act enabling the claimants to lands within the limits of the state 
of Missouri and territory of Arkansas to institute proceedings in 
United States district courts to try the validity of their claims. The 
second section provided that the party against whom the judgment 
or decree of the district court ma.y be finally given shall be entitled 
to an appeal within one year from the time of its rendition, to the 
United States suprême court. The act further provided that any 
daim which shall not be brought by pétition before the said district 
courts within two years from the passing of the act, or which, after 
being brought before said courts, shall, on account of the neglect or 
delay of the claimant, not be prosecuted to a final décision within 
three years, shall be forever barred. In 1844 congress passed an- 
other act, providing, as to certain lands in Missouri, Mississippi, and 
other States, that "so much of the expired act of 1824 as related to the 
state of Missouri be, and is hereby, revived and re-enacted and con- 
tinued in force for the term of ûve years, and no longer." The Bois- 
dore proceeding was begun in due time, prosecuted to final hearing 
in the district court within the three years, and appeal was taken 
within a year from the time of rendition of the judgment. The ap- 
peal was pending and unheard on June 17, 1849, when the five-year 
terni provided for in the act of 1844 expired. Thereupon, at the 
January term in 1850, motion was made to dismiss the appeal on the 
ground that by the expiration of the flve years the suprême court no 
longer had jurisdiction of the case. But that court called attention 
to the fact that neither the act of 1824 nor that of 1844 contained any 
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clause limiting the time within \yhicli such court might hear and dé- 
termine appeals duly taken, and added: 

"As there is no clause of limitation applying to the whole act, nor as to the 
tlme within whlch this court shall exercise the appellate power eonferred on 
it, the aet of 1824 in thls respect is a perpétuai one; and, If any appeal were 
at this day depending. which has been regularly brought up from the state of 
Missouri or the territory of Arkansas, the court would bave jurlsdictiou to 
hear and décide it." 

Inasmuch as in the case at bar the amending act has not repealed, 
and has in no way modifled, the provisions of the act of 1887 touch- 
ing appeals, the décision in U. S. v. Boisdore's Heirs is authority for 
the proposition that this court should hear and détermine such ap- 
peals when duly taken within the six-months period prescribed by the 
act of 1887. The motion to dismiss is denied. 



, McGEOTTY V. FLETOHBR et al. 

(Circuit Court, S. D. New ïork. August 11, 1899.) 

Paeties— KiGHT OF Cbstui Que Trust to Sue— Refusal of Trustée. 

A legatee cannot maintain an action against a former executor of the 
will for an alleged devastavit where there is an administrator c. t. a., ex- 
cept in case the latter cannot properly represent the estate, or refuses to 
act; and a request by such administrator, in response to a demand for 
bringing suit, for such information in regard to the évidence as wlU show 
the probability of a recovery, cannot be construed as a refusal to sue. 

This was a suit by a legatee against the estate of a former executor 
of the will, based on an alleged devastavit. 

J. K. Hayward, for complainant. 
William A. Copp, for défendants Fletcher. 
Chas. H. Shaw, for défendant Trust Co. 

TOWNSEND, District Judge, The complainant herein is the 
legatee of one George S. Stringfleld, deceased. The défendants F. N. 
Fletcher and E. B. Fletcher are executors of the estate of William 
Fletcher, and the défendant the Continental Ttust Company is the 
administrator of Stringfleld's estate cum testamento annexo. String- 
fleld left legacies to varions persons, including the sum of $1,000 
to complainant, but his estate is insuflficient to pay the same unless 
recovery can be had out of a sum alleged to be due it from the estate 
of William H. Fletcher, upon the f oUowing facts : Stringfleld had a 
policy of life Insurance for 115,000, which he assigned to said William 
Fletcher on condition that Fletcher should show an insurable inter- 
est therein. Fletcher thereafter paid the premiums until the death 
of Stringfleld. In 1893 the Insurance eompany paid the 115,000 to 
William Fletcher, and he claimed and retained it as against String- 
fleld's estate. He and one Schuster were Stringfleld's executors. 
Both died without having paid said legacy to complainant. She 
ciaims that said William Fletcher, by appropriating ail of said 
115,000, was guilty of a devastavit. It is admitted that said W. H. 
Fletcher had an insurable interest in the life of said Stringfleld.. It 
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is unnecessary to state further facts, or to consider the alleged con- 
flict between the state and fédéral courts as to the question of insur- 
able interest, or the varions other légal questions raised by couhsel 
for complainant. The bill allèges as follows : 

"That on or about the 25tli day of Aiigust, 1897, this plaintiff, by her àttor- 
ney, J. K. Hayward, Esq., caused a demand to be made In writing upon said 
Continental Trust Company, as such administrator c. t. a., by delivering a 
copy thereof to the vice président of said :ompany, requiring said company, as 
said administrator c. t. a., to forth-witli bring an action against the estate of 
William H. Fleteher, to recover said $10,000 for the estate of said George S. 
Stringfleld, or, in the event of its declining so to do, to forthwith notify her 
of its declination thereof, through her counsel, J. K. Hayward, Esq., of No. 38 
Paris Kow, New York City; and said plaintifC further allèges, upon information 
and belief, that said trust company, as administrator c. t. a., as aforesaid, 
subsequently declined to brlng said action." 

The only évidence relied on to support the allégation that the Con- 
tinental Trust Company declined to sue is found in the following let- 
ters: 

"Stringfield Estate. September 2Sth, 1897. 

"J. K. Hayward, Esq.— Dear Sir: The Continental Trust Company, of the 
City of New York, referring to your letters of August 25th and September 21st 
last, desires to know fuU partieulars of the évidence, if any there be, which 
will sustain an action by the company, as administrator c. t. a. of the estate 
of George S. Stringfleld, against the exécuter of William H. Fleteher, deceased, 
in order that the company may judge of the propriety of bringing such an ac- 
tion, and décide upon the form of action in case it may seem proper to bring 
suit. The company does not find in the papers you submlt sufflcient évidence 
of the existence of your lien for |500, and would Uke further information on thls 
point. Yours, truly, Chas. H. Shaw, 

"Atty. for Continental Trust Co., as Adm. c. t. a." 

"McGrotty v. Trust Co. et al. November 8th, 1897. 

"J. K. Hayward, Esq.— Dear Sir: The case I referred to this morning la 
St. John V. Insurance Co., 13 N. Y. 31, and I understand that case to be con- 
troUing. If you can show that my view of the law is incorrect, I wlU advise 
the Continental Trust Co. to proceed against Fletcher's executor. In the 
meantime the Trust Co. does not refuse to bring any proper suit against any- 
one, but is ready to do anything which should be done to préserve the best 
interests of the Stringfleld estate. 

"Yours, truly. Chas. H. Shaw." 

This suit was brought on October 4, 1897. It is settled law in the 
state of New York that a policy of insurance on one's own life is 
assignable, and that, if the policy be valid in its inception, it is valid 
in the hands of the assignée, without référence to the amount of the 
considération for the assignment. St. John v. Insurance Go., 13 
N. y. 31; Valton v. Assurance Co., 20 N. Y. 32; Olmsted v. Keyes, 
85 N. Y. 593. The Continental Trust Company and the said Francis 
N. and E. B. Fleteher are' ail résidents of the state of New York. 
The action, therefore, would hâve to be brought by it in the courts of 
the state of New York, where such an assignment is valid. It is well 
settled that the trustée is the proper party to bring a suit in this 
action, and that the beneflciary is not entitled to sue except by rea- 
son of the incompetency of the trustée, or his refusai to act, or because 
for some other reason he cannot faithfuUy represent the cestui 
que trust. Clyde v. Eailroad Co., 55 Fed. 448, and cases there cited. 
The request of the trustée for further information was, therefore, a 
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reasonable one, and there in no proof of his declination to act. The 
sait should therefore be dismiBsed. 

This conclusion renders it unnecessary to discuss the other objec- 
tions to the bill. The other legatees Inentioned in the will are not 
made parties to the bill, It doea not appear that this legatee sues 
for the beneflt of any of the other legatees, and the only relief prayed 
for is for an accounting, and payment to the complainant of the 
balance due her, and for further gênerai relief. Let the bill be dis- 
missed. 



NEW YORK COMMERCIAL CO. v. FRANCIS et al. 

(Circuit Court, D. Connecticut. August 16, 1899.) 

;;. No. 925. 

EsTOPPBL— Pbrmitting Cobpokatb Stock to Stand in Anothbb's Namk. 

The fact alone that a partnership oY^ning stock in a corporation allows 
it to stand on thebooks in the name of one of the partners, in order to 
«lualify him to act as a director, does not create an estoppel against the 
flrm or its creditors whléh will render the stock subject to the individùal 
debts of such partner, although he may hâve represented hlmself as the 
ownet, and secured crédit thereby, where it Is not shown that his creditors 
knew that the stock stood in his name, or were infliienced by the fact. 

This was a bill for an injunction to prevent the sale on exécution of 
stock in; a corporation on which complainant had levied an attach- 
ment in an action in a stàte court. 

W. L. Bennett, for complainant. 

T. M. Mialtbie, for défendant Francis. 

J. K.^ Beach, for défendants Earle Bros. 

TOWNSEND, District Judge. Final hearing on bill and answer. 
From an order granting an injunction i>endente lite the défendant ap- 
pealed, and the circuit court of appeals discussed the facts set out in 
the affldavits of the parties^ and held "the order pendente lite was 
properly made, and should be continued nntil it is àscertaîned wheth- 
er Earle Bros, are the équitable owners of the stock, and, if they are, 
whether their equities hâve become sûbordinate to those of Francis 
by their lâches or by their conduct." The relations of the parties 
and their respective claims sufflciently appear from the report of said 
càâe. 28 0. G. A. 199, 83 Fed. 769. Each of thé parties claims a 
lien by attachment on 76 shares of stock of the Seamless Rubber Com.' 
pany, standing on the boôks of said company in the name of said J. P. 
Earle, but claitiied by complainant to bé the property of said partner- 
ship of Earle Bros. Tbe court of appëals quotes the foUowing lan- 
guage from Mowry t. HawkinSj 57 Oonn. 453, 18 Atl. 784: 

"In the absence of fraud, stock may stand in the name of one which belongs 
to another without bèing liable to attachment for thei debts of the nominal 
owner. This, must be so as, tp ail creditors who hâve not been mlsled or de- 
ceived by it, and as to those who are advised .^s to the triie state of the tltle." 

The court then says of the tule thua established: 

"It is one Which we are satlsfled is in a:ceordance wlth the gênerai mie, and 
with the principles o£ justice, unlesa the équitable owner is prevented by an 
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estoppel fi'om showing the tnith, or there has been some illegality or violation 
of a statutory requirement." Cooper v. Griffin [1882] 1 Q. B. Div. 740. 

It now appears from the uncontradicted évidence that in May, 
1882, the partnership of Earle Bros, made a bargain with the own- 
ers of said stock to purchase 153 shares thereof; that a certiflcate 
for 115 shares in the name of Earle Bros, was delivered in May, 1882, 
and a certiiicate for the remaining 38 shares, in the name of J. P. 
Earle, was delivered in the autumn of said year; that subsequently, 
in 1892, a stock dividend of 100 per cent, was declared; and that a 
certiflcate for 115 additional shares was made out in the name of 
Earle Bros., and for 38 additional shares was made out in the name 
of J. P. Earle, which, with the preceding 38 shares, make up the 76 
shares hère in controversy. The testimony and books support the 
claim tliat, although the certiflcates were delivered in two lots, they 
were parts of one agreement for the purchase of a lot of 153 shares. 
The whole of said stock was paid for by said partnership, which, 
since its purchase, has been continuously in possession of said cer- 
tiflcates, and has used the stock as its own as collatéral for flrm loans, 
and has received and appropriated the dividends therefor. It fur- 
ther appears from the testimony of William P. Earle that said stock 
was placed in the name of J. P. Earle to quai if y him to act as a di- 
rector in said Seamless Eubber Company. This évidence is prae- 
tically uncontradicted. I therefore ônd that Earle Bros, are the 
équitable owners of said stock. 

I hâve not overlooked the arguments of défendant that Joseph P. 
Earle, having furnished substantially the entire capital of said flrm, 
when the surplus earnings were invested took the 38 shares of stock 
as his extra share, nor the inference drawn by counsel for défendant 
from the entries in the private ledger, nor the contention that Henry 
Earle did not become a member of said partnership till 1893, and that 
he never had any interest in said stock except as trustée for Joseph 
and William Earle, and that Joseph P. Earle withdrew from the-firm, 
because a careful examination of the évidence fails to disclose any 
Buflicient or satisfactory proof to support said contentions, assuming 
them to be material to the issue herein. It does not appear except 
from Joseph P. Earle's statements that he took said stock as his extra 
share. Such statements by Joseph in his own favor are insufflcient 
to support the claim of the défendant herein, claiming through said 
Joseph P. Earle, as against the complainant claiming through Earle 
Bros. Furthermore, their truth is disproved by the facts above stat- 
ed. That Henry Earle did become a partner in said flrm is directly 
proved by uncontradicted testimony, and the agreement between 
complainant and Earle Bros, shows that in 1898 Joseph P. Earle was 
a member of said flrm. The single contention on the part of défend- 
ant which deserves serions considération is stated by defendant's 
counsel as follows: 

"In this case the question of équitable estoppel arises. One of the partners 
represents himself as the owner, individually, of certain property which stands 
in his individual name, and thereby induces the défendant to give him persoual 
crédit for a large amount." 
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The court of appeals bas held that the record entries of Joseph P. 
Earle's ownership are net alone conclusive. The other fact relied 
on and proved is that said Joseph P. Earle did represent himself to 
défendant as the owner of this stock. That the bénéficiai owners 
of the stock allowed it to stand in the name of another in order to 
qualify him to be a director is no ground of estoppel, for an estoppel 
cannot be founded on a statement of the truth or on the doing of a 
lawful act. Cooper v. Griffin [1892] 1 Q. B. Div. 740; Howard t, 
Sadler [1893] 1 Q. B. Div. 1. In the latter case the court says: 

"It Is also contpnrled that the directors of the Great Western Railway Com- 
pany [the bénéficiai owner] enabled Sadler to commit a fraud by obtalnlng 
crédit on the falth of bis possession of the shares; but what they did was 
lawful, for allowlng Sadler's uame to remain on the register did not, as the law 
bas been decided, imply that he was the bénéficiai owner of the shares. Ac- 
cordlng to the décisions, the directors made no misstatements, for what they 
allowed to be stated was the truth, and therefore there can be no estoppel." 

Earle Bros, made no représentations other than suffering the stock 
to stand in Joseph P. Earle's name in order to qualify him to act as a 
director, and it is not alleged in the pleadings, or claimed in the proof, 
that the défendant knew of such entry, or was induced to act, or 
changed his position, by reason theréof. Although Joseph P. Earle, 
without the knowledge of Earle Bros., did make such représentations, 
and défendant acted thereon, this does not constitute an estoppel 
against them, although it would hâve estopped Joseph P. Earle. 
Mowry v. Hawkins, 57 Conn., at page 460, 18 Atl. 784. 

The question submitted by the court of appeals to this court as_ to 
the partnership of Earle Bros, was "whether their equities hâve be- 
come subordinated to those of Francis by their lâches or by their con- 
duct." I fail to find any évidence of lâches or inéquitable conduct 
which can be brought home to said partnership. Especially do I 
flnd that the essential élément of an estoppel, inducement to act by 
false représentations by one on whose représentations reliance may 
be lawfully placed, is not proved. A decree may be entered accord- 
ingly. 



tJNITED STATES v. SAUNDERS et al. 
(Circuit Court, D. Washington, E. D. Augnst 30, 1800.) 

L InDIAÎIS— HOMBSTBADS ON PUBLIO LaNDS— StATOTOKY PrOVISIOKS. 

Act Jan. 18, 1S81 (21 Stat. 315), reiating to homesteads acquired by 
Indians, is a spécial act, which, by its ternis, applies only to tlie Winne- 
bagoes of Wisconsin; and a clause in a patent issued to an Indian of a 
différent tribe for a homestead acquired under the act of March 3, 1875, 
embodying the provision of section 5 of the act of 1S81, which prohlbits 
the aliénation of the land for 20 years, is void. 

% Samb— Efpect of Void Limitation in Patent. 

The insertion of such void limitation, however. In a paragraph separate 
from the granting clause, does not affeet the validity of the patent to con- 
vey thè land to the patentée, and he takes the title in fee simple, without 
any restrictions upon his power of aliénation. 

8. 6ame— EFracT of Act dp 1884. 

The provision of the gênerai act of July 4, 1884 (23 Stat 06), glvlng 
Indians the right to avail themselves of the homestead laws, and providing 
that patents for homesteads taken by Indians shall be of the légal efCect, 
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and déclare that the United States wlU hold the land In trust for 25 
years, during which time it shall be exempt from taxation, Is prospective 
only in its opération, and does not affect land to which an Indian had per- 
fected his right of homestead, under the act of 1875, prlor to Its passage. 

4 Eqdity Jtjrisdiction— Suit bt United States to Annul Dbkd. 

There is no ground upon which the United States can maintain a suit 
In equity against the grantees of an Indian who are In possession of land 
eonveyed to such Indian by a patent issued by the land department, con- 
taining a provision prohibiting its aliénation, for the purpose of annulling 
the deed to défendants, In the absence of a law forfelting the grant In case 
of such aliénation. 

Suit in equity by the United States to annul a deed given by an 
Indian to the défendant Wirt W. Saunders, purporting to convey the 
title to the grantor's homestead. Heard on demuirer to the bill of 
complaint. Demurrer sustained. 

Wilson R. Gay, U. S. Dist. Atty. 
Jones, Belt & Quinn, for défendants. 

HAJ^ORD, District Judge. In the month of December, 1878, 
Quin-ne-mo-se, an Indian of the Cœur d'Alêne tribe, flled in the 
proper district land ofiSce of the United States his application for 
160 acres of land situated in this state, then Washington Territory, 
and within what is now the Spokane land district, as a homestead, to 
which he was entitled under the provisions of an act of congress ap- 
proved June 3, 1875 (1 Supp. Rev. St. U. S. [2d Ed.] p. 78), which au- 
thorizes Indians bom in the United States, and who abandon their 
tribal relations, to take up public land pursuant to the homestead 
law of 1862. In Pebruary, 1884, said Indian made his final proof, 
and received a patent certiflcate, and in June, 1888, a patent was 
issued to him similar in form to other homestead patents, except 
that, foUowing the habendum clause, there is inserted a conditional 
clause as follows: 

"This patent is issued upon the express condition that the title hereby eon- 
veyed shall not be subjcct to aliénation or incumbrance, either by voluntary 
conveyance or by judgment, decree, or order of any court, or subject to tax- 
ation of any character, but shall remaln inaliénable, and not subject to tax- 
ation for the period of twenty years from the date hereof, as provided by act 
of congress approved January 18, 1881." 

The act of January 18, 1881 (21 Stat. 315), is a spécial act, which, 
by its title, and by spécifie provisions in the body thereof, is so limited 
as to affect only transactions with and rights of the Winnebago In- 
dians of Wisconsin. The fifth section of the act is as follows : 

"Sec. 5. That the titles acquired by said Winnebagoes of Wisconsin in and 
to the lands heretofore and hereafter entered by them under the provisions 
of said act of Jlarch third, eighteen hundred and seventy-five, shall not be 
subject to aliénation or incumbrance, either by voluntary conveyance or by 
the judgment, decree, or order of any court, or subject to taxation of any 
character, but shall be and remain inaliénable and not subject to taxation for 
the period of twenty years from the date of the patent issued therefor. And 
this section shall be inserted in each and every patent Issued under the provi- 
sions of said act or of this act" 

It is only by giving to the last sentence of this section a strictly 
literal construction that any color of authority can be shown for con- 
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qectipg 'ijàtents issued to Indiàns other than the Winnebagoes of 
Wi^coBsin with this law; and, reading the whole section, including 
the last sentence, literallj, it is impossible to discover a suggestion 
of a limitation upon any title other than "the title acquired by said 
Winnebagoes of Wisconsin." If the distinction between gênerai 
and spécial statutes shall be ignoued in this case, and if the last 
sentence of the section above quoted may be regarded as being an 
entirely distinct law, of gênerai application, and broad as its terms, 
and mandatory in its character, still it is no more relevant to the 
rights of the défendants or their grantor than a verse from the first 
ciiÉipter of Genesis. It simply requires the insertion of the whole 
of section 5 in every patent issu^d pursuant to the act of March 3, 
1875, as well as in those issued under this act of January 18, 1881, 
and the only effect which the insertion can hâve is to apprise ail 
who read a patent in which it is inserted that ail titles acquired by 
the Winnebagoes of Wisconsin to lands under the homestead law are 
inaliénable by the grantees, and not subject to taxation for the fuU 
perîod of 20 years aftër the date ôf the patent issued therefor. A 
gênerai law was passed by coûgreés, and approved July 4, 1884, en- 
abling Indians to avail themselves of the provisions of the homestead 
law as fully and to thé same estent as citizens, and providing that 
patents for homesteads taken by Indians shall be of the légal effect 
and déclare that the United States will hold the land thus entered for 
25 years in trust for the sole use and beneflt of the Indian by whom 
thè entry shall hâve been made, or his widow and heirs, and will, at 
the expiration of said period, convey the same to said Indian or his 
widow and heirs "in fee, discharged of said trust, and free of ail 
charge and incumbrance whatever." 1 Supp. Rev. St. U. S. (2d Ed.) 
p. 450. This law, however, was enacted after Quinne-mo-se had 
fully perfected his right to his homestead. It must be construed 
prospectively, and not retroactively. Therefore, in my opinion, it 
has no bearing on this case. The patent issued to Quin-ne-mo-se 
is a convcyance tO him and to his heirs of the title in fee, and is in ac- 
cordance with his rights under the laws which were in force from a 
time prior to the date of the flling of his homestead application until 
after he had fully complied with ail requirements essential to the per- 
fecting of his title. The condition in the patent is not coupled with 
the granting words, but is in a separate paragraph. It is separable 
from the grant, répugnant to the grant, not required nor authorized 
by any law, and is, in my opinion, void, and may be declared to be 
void without impairing the validity of the patent as a conveyance of 
the title to the patentée. Prom the fact that Quin-ne-mo-se made 
the proofs required to obtain a patent for the land under the home- 
stead law, it may be fairly inferred that he was born in the United 
States, that he had voluntarily taken up his résidence separate and 
apart from any tribe of Indiàns, and adopted the habits of civilized 
life, By reasqn of thèse facts, and by virtue of the sixth section of 
the act of congress approved ÏTebruary 8, 1887, known as the "Dawse 
Act" (1 Sïipp. Bev. St. U. S. [2d Ed.] p. 536), he was, at the time of giv- 
ing the deed in question, a citizen of the United States, entitled to 
ail the rights, privilèges, and immunities Of such citizens, including 



JOHNSON V. MILLER. 271 

the right to buy, sell, and convey the title to property. Having tke 
Ml title to his homestead, and being under no légal disabillty to dis- 
pose of it, his deed to the défendant Saunders is not void nor voidable, 
but is a valid contract. 

The bill of complaint is styled a "bill to quiet title to lands," but 
it would be contrary to ail rules of equity practice to render a decree 
in this case for that form of relief, for the simple reason that the 
bill shows afflrmatively that the défendants are in possession of the 
land. No reason is assigned for demanding équitable relief except 
that the deed given by Quin-ne-mo-se to Mr. Saunders, and the claims 
to the land now being asserted by the défendants, constitute a cloud 
upon the title of the United States. The case must hâve been com- 
menced upon the theory that by obtaining a deed from an Indian Mr. 
Saunders acquired ail his grantor's rights, and that said rights hâve 
been forfeited to the govemment by reason of the unlawfulness of the 
transaction, or else upon the theory that no conâscation of property 
is asked for, because the deed is absolutely void, and no property is 
conveyed thereby. Take either horn of the dilemma, and the resuit 
is the same, for there is no ground for an appeal to a court of equity. 
In the flrst place, the f orfeiture of an estate is a penalty, which must 
be prescribed by law, or it will be not adjudged; and my attention 
bas not been directed to any statute declaring a forfeiture for such 
causes as are in this bill set forth. In the second place, if the deed 
is void, it cannot cloud the title of the owner, nor justify the expense 
and bother of a suit. The case might very well hâve been disposed 
of by refusing the relief for which there is a spécifie prayer on the 
ground that a court of equity wiU not grant a decree quieting the title 
to real estate in f avor of a party who lacks the flrst essential to that 
form of relief, viz. possession of the property, but upon the idea that 
possibly, under the gênerai prayer, the government might be entitled 
to hâve the deed surrendered for cancellation, in order to prevent the 
fraudulent use of it, I hâve given considération to the arguments of 
counsel upon the main question as to the validity of the deed given 
by Quin-ne-mo-se to Mr. Saunders, with the resuit already indicated ; 
that is to say, I hâve reached the conclusion that said deed is a valid 
and effective instrument conveying the title to said Indian's home- 
stead. Demurrer sustained. 



JOHNSON et al. v. MILLER et al. 

(Circuit Court of Appeals, Fourth Circuit. August 26, 1899.) 

No. 276. 

Insolvent Cobpobations — Ckeditors' 8uits — Right to Dismiss. 

After a court of equity has assumed charge of the afCairs of a corpora- 
tion on a creditors' bill alleging insolvency, and at the Instance of the com- 
plainant and wlth the consent of the défendant has appointed a receiver.ls- 
sued an injunctlon restralning creditors from pnrsuing other remédies, and 
required them to prove thelr claims therein, which many of them hâve 
done, such creditors hâve an interest In the suit, and the parties to the 
record no longer hâve the right, by agreement between themselves, to ter- 
minate It Under such, drcumstances, an application to dlsmiss Is ad- 
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flressed to the discrétion of the court, which, in acting upon it, will talie 
Into considération tUe Interest of thosé wto, by Its own orders, hâve been 
broûght into tlie lltlgation. 

Appeal from the Circuit Oourt of the United States for the Western 
District of Virginia. - 

This case cornes up on appeai frpm the circuit court of the United States for 
the Western district of Virginia, sitting in equity. The record is voluminous, 
but thé matter in controversy is in a very narrow compass. The facts bearing 
upoa It are thèse: The Southern Building & Loan Associiation is a corpora- 
tion of the State of Tennessee, doing business not only in that state,. but in sev- 
eraj other States of the Union, among them the state of Virginia. On Janu- 
ary 20, 1897, Linda H. Johnson, a citizen of the state of Indiana, In behalf of 
herself and ail other stockholders and creditors of the corporation, flied in the 
circuit court of the United States for the Bastérn district of Tennessee a cred- 
itors' bill, making the corporation a party défendant, alleging its Insolvency, 
and praying the appointment of a rcceiver. A tetoporary receiver was there- 
upon app()inted, and the usual rule to show cause was issued. On the 27th 
of January of the same year she flled a similar bill in the circuit court of the 
United States for the Western district of Virginia, alleging the insolvency of 
thé corporation, the possession by it of assets within that district, praying the 
appointment of a receiver within that jurisdiction, and also asliing for the aid 
of an injunction. Process was duly' issued upon the flling of this bill, and 
served oh J. R. Miller, the agent and attorney in fact of the défendant corpora- 
tion. Hé had been appointed, among other things, for this purpose, under the 
requirements of section 1104 of thé Code of Virginia. The circuit court, upon 
the flling of this bill, appointed a temporary receiver, granted the prayer for in- 
junction, and Issued the ordinary rule to show cause. The circuit court of the 
United States for the Eastern district of Tennessee, upon the return of the 
rule to show cause issued by it, became satisfled that the corporation was not 
insolvent, revolied the appointment of the temporary receiver, and dlssolved 
the injunction. Thereupon, on Aprll 16, 1897, the ehancery court of Knox 
county, Tenn., upon a full hearing of bill, answer, aifldavits, and exhibits in 
a creditors' bill, wherein J. T. Barrow and wife were complainants and this 
same corporation défendant, adjudged the corporation to be insolvent, and 
appointed D. A. Carpenter and John W. Oonner permanent rcceivers. On July 
5, 1897, Linda H. Johnson flled an amended and supplemental bill agalnst 
the défendant in the circuit court for the Western district of Virginia, eniarging 
upon and adding to the allégations of her original bill, and statlng the facts 
above narrated as to the proceedings In Tennessee. On July 5, 1897, the 
Southern Building & Loan Association flled its ànswer to the original, amended, 
and supplemental bills. In this answer it admitted the principal facts alleged 
by complalnant; among other things, this: "Respondent is content to admit 
that. : in the présent condition of afifairs, it yfiïi be necessaiy for this honor- 
able court to appoint recelvers to taise charge of the assets of respondent in 
the state of Virginia, and coUect the same, and under proper directions of this- 
honorable court to transmit the same to the ehancery court of Knox county, 
Tennessee, there to be distributed among the stocldiolders of respondent." 
At the July term of the court at Abingdon, the court, after a full hearing, 
granted the prayer for a permanent receiver j named as such J. R. Miller, who 
had been theretofore appointed temporary receiver; named a commlssioner 
before whom ail creditors of the défendant corporation were to présent their 
claims, after notice published in two newspapers within the district; and con- 
tinued the Injunction agalnst ail creditors and stocliholders of the corporation, 
forbidding them from intermeddling with the property of the corporation, and 
also forbidding its otHcers>and agents from Interfering with, or disposing of, 
its said property. The receiver gave the bond requlred of him. The commls- 
sioner published his notice as directed, and proceeded to secure proof of, and 
to report upon, many claims presented to hlm. On the same day upon which 
the original bill of Linda H. Johnson Was flled in the circuit court for the 
Western district of Virginia, Mrs. Virginia. M. Campbell flled a creditors' biU 
against this same corporation in the ehancery court of the city of Richmond, 
Va., alleging its insolvency, and praying the appointment of a receiver, and. 
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on that day the sald chaneery court at Rlchmond appolnted the Virginia Trust 
Company such receiver. This receiver duly quaJifled. On the same day, also, 
Charles Watson filed a creditors' blU against the same corporation in the 
hustings court of the clty of Petersburg, Va., praying the appolntment of a 
receiver, and that court appolnted Alexander Hanailton such receiver. Each 
of tliese receivers began to discharge the dutles devolving upon them. On 
March 24, 1898, the chaneery court of Knoxville, Tenn., in the cause of Bar- 
row and wlte against the Southern Building & Loan Association, instructed 
Its receivers, Carpenter and Conner, to apply to the chaneery court at Rlch- 
mond, Va., praying that they be appolnted by thls last-named court co- 
recelvers velth the Virginia Trust Company. This application was accordingly 
made, and such proceedings had thereln that the chaneery court at lilchmond 
named as its receivers, wlth the Virginia Trust Company, the sald Carpenter 
and Conner, and also Alexander Hamilton, whom the hustings court at Peters- 
burg had selected. Thus the assets of the Insolvent corporation lylng wlthln 
the jurisdiction of the circuit court of the United States for the Western dis- 
trict of Virginia are in course of administration in that district. As large a 
portion of the assets as could be reached by the chaneery court of Richmond 
are being admlnistered in that court, and the chaneery court at Knoxville, 
Tenn., is co-operating wlth the court at Richmond. On March 31st Ijinda H. 
Johnson, J. T. Barrow and wlfe, and the Southern Building & Loan Association 
filed their pétition in the main cause in the circuit court of the United States 
for the Western district of Virginia, out of which grows the appeal In this 
case. This pétition, at great length, sets out the proceedings in the courts 
of Tennessee, in the chaneery court at Richmond, Va., and in the hustings 
court of Petersburg, and in the main cause in the circuit court of the United 
States in the Western district of Virginia, and the confusion which must 
arise from the variety of jurisdictions of thls lltlgation; that the parties to this 
litigation had corne together, and had entered Into an agrcement, "the objeet 
and purpose of which was and is to avold further litigation, to provide for a 
Bpeedy settlement of pendlng disputes, and to avoid unnecessary delay and ex- 
pansés in coUecting and realizing the assets of this association In the interest 
of its Btockholders." A copy of this agreement is filed among the many ex- 
hlblts to the pétition, The prayer of the pétition is that the court enter a 
decree In pursuance of sald agreement, and that it allow a motion for the 
dissolution of the injunctlon heretofore made by this court to be entered, and 
to dissolve sald injunctlon, and that It Instruct the receiver and the commls- 
Bloner of this court to take no further steps in référence to the notes, bonds, 
and mortgages of borrowers frora sald association residing within the state 
of Virginia; that It pronounce such further decree as wlll properly protect 
the interests of stockholders in sald association, for the purpose of collecting 
and covering into the reglstry of this court the proceeds from the sales of real 
estate within the jurisdiction of thls court, and, after payment of the expenses 
In this court, the residue be transmltted to Knoxville, Tenn., for gênerai dis- 
tribution. This pétition having been presented to the court, counsel were 
heard thereon. . The court refused to grant the prayer, and dismissed the péti- 
tion. Thereupon an appeal was allowed and taken to thls court. The errors 
assigned are the refusai to dissolve the injunctlon, the refusai to modify 
former decrees and orders of the court, refusai to grant the prayer of the péti- 
tion, and the dlsmissal of the pétition. Inasmuch as the injunction had been 
granted upon the application of Linda H. Johnson, one of the petltioners, and 
the receiver had been appolnted In accordance wlth her request, to ail of 
which the Southern Building & Loan Association, another of the petltioners, 
had formally assented, and as ail of the orders and decrees were passed either 
on her motion or wlthout any objection on her part and on that of the cor- 
poration, and as no fraud, collusion, or improper action has been suggested, or 
ever been stspected, on the part of Mrs. Linda H. Johnson or the a-ssociation 
In obtalnlng this Injtmction or the passage of thèse orders or decrees, Barrow 
and wife cannot now corne in as parties to this litigation, and seek to oppose 
and nuUify thèse orders. Forbes v. Railroad Co., 2 Woods, 334, Fed. Cas. No. 
4,926. It is manifest, therefore, that the real ground of exception is that the 
circuit court did not reverse its action, stay ail further proceedings. and prac- 
tically end the suit in that court upon the request of the parties to the record 
66 F.— 18 
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as çompiàinant and défendant, sustained by Barrow and wife, the litigants at 
the home of the défendant corporation. 

S. S. P. Patteson, W. P. McEae, and Willis B. Smith (Webb & 
McClung, on the brief), for appellants. 

J. E. Moore, J. H. Larew, and Charles V. Meredith (Moore & Addi- 
son and Meredith & Cocke, on the brief), for appellees. 

Before GOFF and SmOlsTrON, Circuit Judges, and WADDILL, 
District Judge. 

SIMONTON, Circuit Judge (after stating the facts as above). We 
are not càlled upon to express any opinion as to the expediency of 
the purpose of the petitioners. However désirable may be the end 
they hâve in view, we can only inquire as to the errors committed 
by the court below. The prayer of the pétition was addressed large- 
ly to the discrétion of the court. It was in the position to know how 
the litigation was affecting the rights of ail parties interested in it, 
and to décide how the grant of the prayer of the pétition would aflect 
thèse rights. linda H. Johnson had filed a creditors' bill. She was 
acting, not only in her own behalf, but she was asking that others 
should corne in. Every one of thé orders and decrees was passed 
either on her motion or with her acquiescence. She persevered in 
her applications to the circuit court of the Western district of Vir- 
ginia, after the proceedings in the fédéral court in Tennessee, the 
chancery court in the same state, and in the two state courts in the 
state of Virginia; and in ail this thé Southern Building & Loan Asso- 
ciation was a party, fully concurring. At their instance, the court 
below asBumed the administration of the afEairs of this insolvent 
corporation within its jurisdictioni The receiver was appointed, and 
gave his bond, assuming ail his 'duties. The commissioner was 
named, whp called in thé creditors, naming time and place. Credit- 
ors came in, their claims were presented, and are under adjudication. 
The parties originally on the record hâve lost their control of the 
case. Others, at their instance, havé been invited or forced to corne 
in, and thésê, are vitiàliy interested in thé administration which the 
court is exercising. When, therefore, thèse original parties to the 
record now comè in and ask the court to reverse or modify its orders, 
to dissolve its injunction, to stay itâ hand, stop hère, and surrender 
its administration of the rights invdlyed in the cause, they are not 
the only parties whose wishes must be consulted. The stockholders 
and creditors who hâve been called into that court, and who hâve 
been forbidden to go elsèwhere, must be consulted. As they are in 
no way represented in this pétition, the court, at the least, must be 
convinced that it is foc their intereet, as well as that of the petition- 
ers, that the prayer of the pétition be granted. The record does not 
inform us on that point. The court below, however, was in posses- 
sion of the whole case. It had khowledge of thé number and çhar- 
acter of the claims presented under its order, and of the condition of 
the litigation therein. It was the duty of the court to exercise its 
discrétion in this matter, and, if it were of the opinion that the rights 
of any other party would be prejudiced by granting the prayer of the 
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pétition, it could properly reject it; especially so as thèse parties are 
not before the court on their own motion, but in obédience to its 
process, as they hâve been prevented by its order from seeking relief 
elsewhere, and hâve been compelled to be where they are. The court 
below did exercise its discrétion, and dismissed the pétition, notwith- 
standing the vpish of the parties to the record and their attorneys. 
We are of the opinion that in this case the court below has committed 
no errôr. The principle upon which the court acted is stated in 
Daniel], Ch. Prac. (5th Am. Ed.) p. 794: "After a decree has been 
made of such a kind that other persons besides the parties on record 
are interested in the prosecution of it, neither the plaintiff nor de- 
fendant, on the consent of the other, can obtaln an order for the dis- 
missal of the bill." This is cited and approved by the suprême court 
of the United States in Chicago «& A. R Co. v. Union Eolling-Mill Co., 
109 U. S. 713, 3 Sup. a. 594. 
The decree appealed from is aifirmed. 



VBOOMAN et al. v. GRAFFLIN et al. 
(Circuit Court of Appeals, Fourtli Circuit. August 26, 189S.) 

No. 285. 

Cancbllation op Debd— Conveyancb in Trust— Confidentiai, Relations op 
Parties. 

An intestate at the time of hîs death was engagea in partnership with 
bis son In a business extending tlirougli several states, and requiring large 
capital, sales being made on long crédit. His indebtedness and that of the 
firm was over §200,000, and the value of his estate depended upon the effi- 
cient management and winding up of the business. The partnership arti- 
cles provided that, in case of the death of a partner, the business should 
continue for five years, to enable it to be closed up witbout loss. He left 
snrviving him, besides the son, two daughters, each entitled to an equai 
share in his estate. One of the daughters, then 47 years of âge, belng 
about to marry and remove to a distance, on the advice of her father's 
légal adviser exeeuted a deed conveying to her brother in trust for flve 
years ail her interest In her father's estate, with fnll power to deal with 
the property in his discrétion, but reserving to herself her share of the 
annual income. The brother did not solicit the conveyance, or know of it, 
until it had been determined upon. 3eld, that under the circumstances 
such conveyance was not an improper one, and, it appearing that the gran- 
tor was a woman of more than usual intelligence and business capacity, 
and that she fuUy understood the nature and efCect of the conveyance, 
that it would not be set aside as improvident, or obtained by Improper 
means. 

Waddill, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

S. S. Field and William Pinkney Whyte, for appellants. 
Frank Gosnell (T. M. Lanahan, on the brief), for appellees. 

Before SIMONTON, Circuit Judge, and PAUL and WADDILL, Dis 
trict Judges. 

SIMONTON, Circuit Judge. This is an appeal from a decree of 
the circuit court of the United States for the district of Maryland, 
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sitting in equity. The bill of complaint was filed by Walter Vroo- 
man and Amne L., his wife, seeking to set aside and déclare f raudu- 
lent and void a certain deed of trust executed between the said 
Amne L., before her marriage, under the name of Amne L. Grrafl&in, 
and her brother, William H. Grafflin. The circuit court, on a full hear- 
ing of the cause, passed upon the issues of law and of fact involved 
therein, and dismissed the bill. The complainants, accepting the 
ruliag of the court upon the issues of law, excepted to the flnding on 
the facts, and so the case cornes hère. 

George W. Grafflin, a merchant of Baltimore, died intestate in 
November, 1896, leaving an estate, real and personal, estimated to 
be worth between $600,000 and 11,000,000. He and his son, the 
principal défendant, had been trading under the firm name of George 
W. Grafflin & Oo. Their business was that of the manufacture and 
sale of fertilizers, and was very extensive, ramifying into many 
States. The fortune of Mr. Grafflin was in this business, in shares 
of stock in many fertilizer companies, and in land. His lands were 
estimated at about |100,000, and his wbole property was used in sus- 
taining the crédit and promoting the interests of his business. He 
died, as has been said, intestate, leaving as his sole heirs and dis- 
tributees at law his son, William H. Grafflin, and two daughters, 
Mrs. Laura Elma Buck, a widow, and Miss Amne L. Grafflin, the com- 
plainant. Miss Grafflin was possessed in her own right of real estate 
in Baltimore, the family résidence and the lot adjoining, and one-half 
of the life Insurance of her father, |10,000, besides a bank account. 
Besides this, she had her undivided third interest in her f ather's busi- 
ness, its assets, and the real estate. Early in January, 1897, about 
two months after the death of her father, Miss Grafflin announced 
her engagement to marry Walter Vrooman, a clergyman and poli- 
tician, résident in St. Louis, Mo. Between her and her brother there 
had always existed the most tender affection and unfailing confi- 
dence. When he heard of the projected marriage, William H. 
Grafflin, though much distressed thereat, would not discuss it with 
his sister, but he advised her, as she was about to leave Baltimore, 
and réside in St. Louis, she ought to hâve some person, in whom she 
could conflde, to represent her, and act for her in the settlement of 
her father's complicated estate. He recommended Mr. B. F. New- 
comer, a well-known and highly respected merchant of Baltimore, for 
this purpose, and also suggested that she should consult Mr. Lanahan, 
a leading member of the bar of that city, the conûdential counsel 
of her father for many years, and at that time the légal adviser of the 
estate." Recognizing the necessity and propriety of this, she consult- 
ed Mr. Lanahan, and had a protracted interview with him. He en- 
couraged her to deal frankly with him as her légal adviser, and 
sought to know the purpose she had in view. As the resuit of this 
interview, he prepared the deed in question. He then visited her 
with the draft, read it carefully to her, she sitting by his side over- 
iooking the deed, gave to her ail the explanations she asked for, called 
attention specially to the provision made for her future husband, and 
at the conclusion of the examination with her of the deed asked'her 
if she understood it, and was satisôed with it. She replied that she 
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did understand it, and was satisfled. Some days afterwards the deed 
was sent to her through a clerk of Mr. Lanahan, and was formally 
executed by her, and then by W. H. Grafflin. At no time did the 
latter confer with his sister with respect to the deed. But Mr. 
Lanahan, in his conférence with Miss Grafflin, after inquiring and 
ascertaining that she had complète confidence in her brother, then 
suggested that she sélect him, and not Mr. Newcomer, as the person 
to act for her. She promptly and cordially assented. It then be- 
came necessary to show him the deed, and this was done. The deed 
was promptly placed on record. It is now charged that this deed 
in no sensé expressed the désire or purpose of Miss Gri'afflin; that 
ail she desired to do was to give her brother a power of attorney to 
act for her; and that the de^ was the resuit of treacherous conduct 
on the part of Mr. Lanahan. "He found it an easy matter for a 
woman totally ignorant of affairs, and unaccustomed to looking for 
légal pitfalls, and reposing absolute confidence in those with whom 
she was dealing, to be betrayed into signing so extraordinary a pa- 
per as this deed." Thèse are grave charges. 

What kind of a paper was it necessary to prépare in order to carry 
out the purpose of both parties to it? The undivided esta te of 
George W. Grafflin, in which his three children were interested, con- 
sisted, as has been said, in the business of his ârm, the stock and 
plant on hand, shares in several fertilizer companies, and in certain 
parcels of real estate, acquired, no doubt, in the exigencies of his 
business. The business, — the manufacture and sale of fertilizers, — 
of vast extent, requires great capital. He borrowed large sums of 
money in order to conduct it. The bills payable of the flrm on De- 
cember Ist after his death amounted to |175,000. His floating debt 
was some f 60,000. The policy of the business was to sell the goods 
on a long crédit. The collections depended largely on the success of 
the farmers who used the fertilizers. The utmost care was neces- 
sary to the watching, collecting, compromising, and realizing on 
thèse outstanding crédits. For this reason the co-partnership arti- 
cles provided that upon the death of a partner the business should go 
on for flve years, so that it be wound up naturally under one pos- 
sessed of knowledge and skill in the business. Upon success in this 
depended the solvency of the estate of the intestate. In winding up 
this large business, and in disposing of the parcels of real estate, 
uniformity of purpose and perfect unanimity in management were 
essential. The interests of the three children of the intestate were 
undivided, and were equal. If it were necessary, in every business 
emergency which should arise, that each one of them should be con- 
sulted, and should concur, great delay would be occasioned, and many 
a valuable opportunity would be lost. William H. Grafflin was the 
surviving partner. He was on the most intimate and confldential 
terms with his sister, and possessed her entire confidence. He is a 
man of capacity. What more natural, more essential course could 
be adopted than to put on him the sole responsibility, and intrust him 
with the sole management of the whole estate? To accomplish this, 
this paper was suggested and prepared. A power of attorney could 
not bave accomplished it. Miss Grafflin was about to be married. 
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JËer màrriàge would clothe lipr Husband with an interest in real 
estatje Jû wMch she was a part owner. It would itself operate as a 
révocation 6t the power of attorney. Story, Ag. § 481; Mechem, 
Ag. §^8; Giffin v. Blandin, 80 Md. 136, 30 Atl. 624. It was sug- 
gesteà atbar'that in a case-like this it would bé a power coupled witb 
an interest, and so irrévocable. It is difficult to see how such a 
power wéiild bp one coupled with an interest. If such be the case, 
t'ien Miss Crrafiflin would hâve been placed irrevocably in the power 
of her brothèr, and be remitted to a civil suit for damages against 
him for niisfeasance or malfeasance, — a resuit tenfold worse than 
that which is now set up to avoid this deed. The deed in question 
seeks to meet the end in this way : It deals only with the undivided: 
interest in George W. Grafflin's estate. It conveys ail of this undi- 
vided iûterest of Miss Grafflin to her brother as trustée. Thus his 
accoùhtability to the prompt and complète remédies in equity was 
secured. It gave the trustée the most ample power in the disposition 
and miànagement of this undivided interest. It thus secured uni- 
formity of purpose and perfect unanimity in the management of the 
compléx common property. But, his duties being under an ex- 
press trust, he was always subject to the supervision of a court of 
equity. It secured to'Miss Grafflin her share in the net annual in- 
come of the estate. Nor are sa:feguards wanting. The co-partner- 
ship articles directed that the business must be settled within flve 
years from the death of a partner. This deed was revocable in flve 
years. Although shé had, for business purposes, given the sole 
management to her brother, she had the absolute disposition of ail 
her property, of every kind and description, by willj and, in case she 
made no such disposition, a provision was made for her husband, the 
suggestion for which she herself approved and conflrmed. The usual 
provision for substitution of trustée was adopted. As W. H. Grafflin 
knew ail that was necessary in the business, he was the best person 
to judge of the qualifications of his successor. If he failed to name 
one. Miss Grafflin had the sole right to do so. This deed, therefore, 
gave to William H. Grafflin a free hand in winding up and settling 
the estate of the intestate. It interfered in no way with the property 
in which Miss Grafflin had the sole interest. That was carefully 
excluded from his contract. It accomplished the précise purpose 
which Miss Grafflin told her sister just before her marriage it was in- 
tended to accomplish. "I hâve had Mr. Lanahan make a paper giv- 
ing Will the power for flve years to do as he pleases with my affaira. 
He doesn't even hâve to send to St. Louis for my signature. You 
know that if I am hère on the spot, and Will should ask me or should 
ask you for our signatures to any paper, we would not hesitate." 
This deed was dated February 18, 1897, and was recorded on the 15tli 
of the same month. It is not enough, however, that the provisions 
of the deed were wise. Was Miss Grafflin imposed upon, advantage 
being taken of her weakness, confidence, or affection? She was, at 
the date of the deed, 47 years old. She is a woman of culture, had 
interested herself in social and political probïems, and was a member 
of several literary clubs. She bas unusual intelligence. In her ex- 
amination as a witness shé has betrayed a clearness of compréhension 
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and a faculty of expression much above the average. Her letters 
in the case are clear, business-like, to the point, and masculine in their 
directness. Mr. Lanahan read the deed to her, and was carefui in 
learning if she understood it. On cross-examination she showed 
tliat she bas not been a perfunctory listener. There is no évidence 
whatever that W. H. Grafflin used any effort to procure her signa- 
ture to the deed. It is impossible to escape the conclusion that at 
the time she executed the deed she understood its purpose, and was 
satisfled with it. Af ter her marriage, and when she was in St. Louis, 
her opinion changed. The strongest influences were brought to 
bear upon her, and at last, in despite of her life-long confidence in 
her brother, she was persuaded that he was the abettor or the willing 
tool of an inf amous pièce of treachery upon the part of Mr. Lanahan, 
a member of the bar, distinguished for his character and learning. 
Her husband and herself instituted the proceedings in the circuit 
court, attacking the bona ûdes of the deed". The court accepted the 
law upon which complainants relied. It treated the case as if the 
fiduciary relation between Miss Grafflin and her brother cast sus- 
picion upon any contract between them. The défendants bore the 
burden of showing bona fldes in the deed. After full hearing, the 
court uses this language: 

"With this ruie of law applied to the facts of this case, about which there' 
is but little controversj', we are forced to the conclusion that the deed of Feb- 
ruary 13, 1897, was made by the complainant, Amne L. Grafflin, freely, and of 
her own accord; that it was her Toluntary and unbiased act; and that she de- 
liberately executed it, knowing full well its nature and effect." 

A carefui examination of the testimony, and grave considération 
of the arguments of counsel, lead this court to the same conclusion. 
The decree of the circuit court is aflfirmed. 

WADDILL, District Judge, dissents. 



HAYDEN V.. WILLIAMS et al. 

(Circuit Court of Appeals, Second Circuit. July 18, 1899.) 

No. 51. 

1. NATioNAii Banks— Bocks of Corporation— Suit against Stockholdbrs. 

In a suit between the receiver of a national bank and a stockholder the 
books of the bank are évidence to establish acts of the corporation and 
its flnancial condition at a particular time, though not as to deallngs be- 
tween the corporation and the défendant. 

2. Same — Stockholdbks— Recovert of Dividends Rbceived apter Insoi.- 

VBNCy. 

The receiver of an insolvent national bank may recover from a stock- 
holder dividends declared and pald after the bank became insolvent, where 
neeessary to meet the demands of credltors. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Thèse are cross appeals from a decree of the circuit court, Southern 
district of 2N"ew York, ordering the payment of certain moneys to the 
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complainànt. The défendants appeal from the whole decree. The 
complainaût appeals from it because it did not give Mm more. 

Edward W. Paige, for complainànt. 
Théodore De Witt, for défendants. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The complainànt is the receiver of tlie 
Capital National Bank of Lincoln, Neb., which suspended payaient 
in January, 1893, being at that time in a condition of such utter 
flnancial rottenness that, although the stockholders hâve been as- 
sessed to the full value of their holdings, its creditors will not re- 
ceive 75 per cent, of their claims, even if ail the assets were collected 
at their fair valuation, and in addition thereto every dividend which 
was paid out during the 10 years of the bank's existence were restored 
to the receiver. The suit was brought to compel the repayment of 
and accounting for certain dividends paid by the bank above named 
to the défendants as the holders of capital stock of the bank of the 
par value of |5,000, on the grounds alleged in the bill, that each of 
said dividends was fraudulently declared and paid out of the capital 
of the bank, and not out of net profits, and that the bank was in- 
solvent when each dividend was declared, and has since remained in- 
' solvent. A similar suit was brought against the stockholders rési- 
dent in Nebraska, and, upon appeal from a decree on demurrers, was 
sustained by the circuit court of appeals in the Eighth circuit, défend- 
ants in that case conceding, by their demurrers, that the bank was 
insolvent when each dividend was paid. Haydeh v. Thompson, 17 
C. G. A. 592, 71 Fed. 60. The bank was organized in 1883, with a 
capital of $100,000, which was increased to $200,000, June 2, 1884, 
and to 1300,000, July 21, 1886. The dividends which were paid from 
time to time were as foUows: 

Amount 

Paid in Défendant 

Date. Dividends. Eeceived. 

1S89, Jan. 8 18,000 30O 00 

" July 9 18,000 300 00 

1890, Jan. 14 .. 15,000 250 00 

" July 11 15,000 250 00 

1S91, Jan. 13 15,000 250 00 

" July 13 15,000 250 00 

1892, Jan. 12 15,000 250 00 

" July 12 12,000 200 00 





Paid In 


Défendant 


Date. . 


Dividends. 


Received. 


1885, Jan. 13.. 


$15,000 


$187 50 


" July 14.. 


.... 13,000 


162 50 


1886, Jan. 12. . 


16,000 


200 00 


" July 13.. 


.... 14,000 


175 00 


1887, Jan. 11.. 


18,000 


SOO 00 


" July 12.. 


.... 18,000 


800 00 


1888, Jan. 10.. 


.... 18,000 


800 00 


" July 10.. 


.... 18,000 


300 00 



Ail dividends except the last were paid to the défendant Williams, 
a stockholder to the amount of |5,000 from the organization of the 
bank. The last dividend was paid to défendant Dodd, who bought 
Williams' stock, and had the same transferred to his own name, De- 
cèmber 16, 1891. The circuit court held, foUowing Hayden v. Thomp- 
son, supra, that the statute of limitations for an "action upon a con- 
tract obligation or liability, express or implied," viz. six years, applied, 
and limited complainant's recovery to the dividend of January, 1889, 
and those subséquent thereto. Inasmuch as complainànt appellant 
has subinitted no argument criticising this ruling of the circuit court, 
it need not be discussed hère. The défendants interposed answers 
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putting in issue the allégations of the bill, and setting forth that they 
had received the dividends in good faith and in the ordinary course 
of business, without notice of the matters alleged in the bill; and 
pleaded as an équitable discharge the payment to the receiver of an 
assessment of 100 per cent, under section 5151 of the Kevised Stat- 
utes of the United States; also that the matters in the bill are mat- 
ters which may be tried at law, and for which complainant is not en- 
titled to équitable relief. The circuit court decreed in favor of the 
complainant for the dividends received and not barred by the statute 
of limitations, without interest, viz. |l,8o0 against Williams, and 
$200 against défendants jointly. 

Before entering upon any discussion of the law of the case, it will 
be désirable to look into the character of the évidence taken, and to 
détermine what it shows. The évidence as to flinandal condition of 
the bank was found in its books and reports. The record does not 
disclose any gênerai offer of ail the books to be marked in évidence, 
but it is quite manifest that they were présent at the examination of 
the expert witnesses, who testifled to the results of their investiga- 
tion of the entries. The testimony of the witness is frequently in- 
terrupted to mark in évidence the volume and page of some entry to 
which he is referring. The identity of the books was proved by the 
cashier and by bookkeepers of the defunct bank and by the receiver. 
Many of the entries in them were proved by the persons who made 
them. So far as the examination of the experts showed, the books 
were accurate and correct, except when the object and purpose was 
to conceal shortages and bad debts, and to make a better showing 
than the real condition of the bank justified. The receiver was the 
principal expert witness. He had prepared tabulations from the 
books setting forth in convenient collocation the various entries 
which supported his conclusions, but, whenever challenged upon 
cross-examination as to any item, he turned at once to the book from 
which it was taken, and such entry is indicated upon the record hère 
by volume and page. He testifled that the results which he had tabu- 
lated and testifled to were obtained exclusively from the books, 
papers, and records of the bank, which were numerous and extensive. 
He offered to allow counsel for the respondents to examine the 
books, expressed his entire readiness and willingness to produce 
them for their inspection, and to point out in them ail the data and 
facts and figures and transactions to which he testifled, and to furnish 
for their use any data arising out of or touching any matter about 
which he testifled, or upon which they might wish to cross-examine 
him. The facts, therefore, as to the flnancial condition of the banlc 
when the successive dividends were paid, were proved by the entries 
in its books. And the flrst question which arises upon tliis appeal 
is whether the books themselves were compétent évidence, without 
independent proof of the accuracy of the entries they contained. 
Counsel for respondent appellants has cited numerous cases to sup- 
port the proposition that copies of the books are not admissible, 
being secondary évidence. But no such question arises in this case. 
The books themselves were produced, and the various papers objected 
to and marked as exhibits are the ordinary computations, abstracts, 
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and summaries which are always admitted for convenience of présen- 
tation when the original books containing the items abstracted or 
summarized are open to the inspection of court and counsel. The 
only question arising on this branch of the case is whether, when the 
identity of the books is establishéd, the books "prove themselves." It 
is statéd by the text writers that, as regards the members of a corpo- 
ration, its books are public books; that they are évidence by way of 
admissions between members of the corporation. 1 Starkie, Ev. pt. 
2, § 120; 1 Phil. Ev. 422, and note 800 in 3 Phiï. Ev. 1156, 1157; 2 Phil. 
Ev. (5th Ed.) p. 295, Cowen & Hill's and Eâvifards' notes. There is an 
important qualification to this rule, however, which is relied upon by 
respondènts, and which will be found expressed in the opinion of this 
court in Carey v. Williams, 25 0. O. A. 227, 79 Ped. 906, in thèse 
words: 

"The books and records of corporations, when properly kept, are évidence 
of thé acts and proceedings of the eorporate body, but cannot be used to estab- 
lish daims or rights of the corporation against third persons, uniess pursuant 
to tlie sanction of some statute, and they are not évidence against a stockholder 
in respect ta a contract entered into by him with the corporation, notwitb- 
standing he bas access to them, because as to such contract he is regarded not 
as a stockholder, but as a stranger." 

In that casé it was spught to show by the entries in the books of an 
express, company that Williams was a stockholder, and therefore 
liable for an unpaid balance due on the stock. In Eudd v. Robinson, 
126 N, Y. 113, 26 N. E. 1046, the court said: 

"The bocks of corporations, for many purposes, are évidence, not only as 
l)etween the corporation and, its members, and between members, but also as 
betw'éen the corporation or its members and Etrangers. They are received in 
evideiicè geûerally to provë eorporate acts of a corporation, such as its Incor- 
poration, its list of stockholders, Its by-laws, the formai proceedings of its 
iward of direétors, and its financial condition when its solvency cornes in 
question. .But we hâve not been able, after a careful examination of the au- 
thorities, * * * to flnd any case In which it has been decided that the 
books of aceount of a corporation are compétent evldéiice, of themselves, to 
establish an aceount or claim against a trustée or stockholder in an action 
brouglit in behalf of the corporation; and It has been repeatedly said by judges 
and text writers that they are not compétent for that purpose. In Whart. 
Bv. (âd Ed.) § 662, it is said that even in suits against Its members its books 
cannot be used as 'proving,' In behalf of the corporation, self-servlng entries. 
In Ang. «& A. Cîorp. (llth Ed.) § 679, it is said, 'Entries in the books of a cor- 
poration of prlvate peeunlary transactions wlth a stockholder are not admis- 
sible against him, when it does not appear by whom the entries were made.' 
See, also, 2 Wat. Corp. 646." 

That in an action between stockholders the books are admissible 
to show the flnancial transactions of the corporation, its assets and 
liabilities, see Hubbell v. Meigs, 50 N. Y. 491. In Haynes v. Brown, 
36 N. H. 545, it was held that the books of a corporation were not ad- 
missible against a member of the corporation as évidence of his 
private transactions or dealings with the company, and that in re- 
spect to them he is to be regarded as a stranger. There is no real 
discrepancy between the authorities as to the crédit to be given to the 
books of a corporation. The rules governing their admission hâve 
been tersely and correctly stated by complainant's counsel, substan- 
tially as foUows: (1) As against a stranger, they are not compétent 
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évidence of any facts stated in them; although the entries in them 
may, like ail other entries, be proved to be correct by human testi- 
mony. (2) As between a corporation and its meçibers, and as be- 
tween the members of a corporation, the books are évidence of what 
is in them, except the dealings of the corporation with that particular 
member. (3) As to liis own dealings with a corporation, a member 
of the corporation is considered a stranger, and, as to those dealings, 
the entries in the books are not évidence against him. In the case at 
bar the entries in the books which were relied upon by complainant 
{except as to payment of the dividends and transfer of the stock, 
neither of which was denied) did not relate at ail to any dealings with 
the défendants or either of them, but solely to acts of the corporation, 
and to its financial condition at stated periods. The books were, 
therefore, compétent évidence to the extent to which they are relied 
upon to sustain the judgment. It is not necessary to rehearse the 
varions items of proof from which it appears that, by reason of false 
entries of crédit and of failure to charge oiï items of loss, the appar- 
ent profits out of which dividends were declared did not exist, and 
that, on the contrary, the financial condition of the bank steadily 
deteriorated from 1883 till its doors were closed. SufBce it to say 
that when some of the dividends were paid the capital was impaired, 
and when other dividends were paid the bank was insolvent. 

At the close of the argument it was found that the case presented 
two questions of law concerning which this court desired the instruc- 
tion of the suprême court. A certiflcate was therefore prepared, 
which briefly rehearsed the facts above set forth, and stated that: 

"When the dividend of January 6, 1889, was declared and paid, and when 
each subséquent dividend down to and ineluding July, 1891, was declared and 
paid, there were no net profits, the capital of the banlï was impaired, and 
the dividends were paid out of capital, but the bank was still solvent. When 
the dividends of Jannary and July, 1892, were declared and paid, there were no 
net profits, the capital of the bank was lost, and the banlt actually insolvent." 

The two f ollowing questions were submitted, upon the facts set 
forth: 

"(1) Can the rcceiver of a national bank recover a dividend paid not at ail 
out of profits, but entirely out of capital, when the stockholder receiving such 
■dividend acted in entire good faith, believing the same to be paid out of prof- 
its, and when the bank at the time such dividend was declared and paid was 
not insolvent? (2) Has a United States circuit court jurisdiction to entertain 
a bill in equity brouglit by a receiver of a national bank against stockholders 
to recover dividends which, it is claimed, were improperly paid, when such 
suit is brought against two or more stoclîholders and embraces two or more 
dividends, and when the objection that there is an adéquate remedy at law is 
raised by the answer?" 

No question was propounded as to the dividends paid when the 
bank was actually insolvent, as we had no doubt the receiver could 
recover them in a proper action. The suprême court answered 
the flrst of thèse questions in the négative, but did not answer the 
second question at ail, on the expressed ground that it was thoùght 
"unnecessary to answer it in order to enable the court below to pro- 
ceed to judgment in the case." This disposition of the certified 
questions leaves this court in some perplexity as to the disposition to 



28'4 96 IPEDBRAL REPORTER. 

be made of the case. Comï)lainant, in onr opinion, '« clearly en- 
titled to recover, in some form of action, for the J .nuary, 1892, 
dividend ($250) paid to Williams, and the July, 1892, diridend (f 200) 
paid to Dodd, since the bank was actually insolvent when both thèse 
dividends were declared and paid. Indeed, the opinion of the su- 
prême court intimâtes that such payment during insolvency may be re- 
covéred back. But can it be recovered by suit in equity such as this? 
On this point we are still uncertain, and the views of the several mem- 
bers of the court are not harmonious. Without discussing the point, 
and with the caution that this décision is not to be taken as authority 
thereupon, the proper course would seem to be to proceed to judg- 
ment, as indicated in the opinion of the suprême court, against the 
complainant for the years when the bank was still solvent, and 
against the défendants for the dividends paid during insolvency. In- 
asmuch as a négative answer to the second question would hâve dis- 
posed of the whole case, we may assume that in declining to answer 
it the suprême court assumed we would so dispose of the case as to 
give complainant a decree for part of his claim. The decree of the 
circuit court is reversed, and cause remanded, with instructions to 
decree in conformity with this opinion, without interest or costs. 



BOAED OF COM'ES OF STANLY COUNTY, N. C, et al. v. OOLER et al. 

(Circuit Court of Appeals, FourtU Circuit. August 11, 1899.) 

No. 290. 

1. Statute — Validitt of Enactmbut— Constitutionai, Requihements. 

Uader the requirement of Const. N. C. art. 2, § 14, tliat no law sliall be 
passed authorlzing the imposition by the state or a munlcipality of any 
tax upon the people unless the blU for that purpose is read the second and 
third times on différent days, and the yeas and nays on Its passage are 
ealled and recorded on the joumal of eaeh house, to sustain the power of a 
county to issue bonds and levy a tax for their payment it must be shown 
that the législative journals contain the record of the yeas and nays on the 
passage of the aet under which such power is claimed, and the journals 
are, by virtue of the constitutional provision itself, the évidence of such 
fact. 

2. Railboads— Power dp Countt to Subscribe to Stock— Statute op Nokth 

Carolina. 

Code N. C. § 1996, providing that "the boards of commissionerè of the 
several counties shall hâve power to subscribe stock to any railroad Com- 
pany or companies when neeessary to aid in the completion of any rail- 
road in which the citizens of the county may hâve an interest," applies 
only to railroads which had been commenced prior to the adoption of the 
constitution of 1868, in which a county has a pecuniary interest, and 
which hâve not been "completed." 

8. FEDERAL Courts — Following Statb Décisions — Validity op State 
Statute. 

Where the highest court of a state has directly determined that a state 
statute authorizing counties to issue bonds was not passed in conformity 
to the requirements of the constitution, and is therefore not a law of the 
state, such décision is binding on a fédéral court in a subséquent action 
brought therein to enforce bonds purporting to hâve been issued under 
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such statute, though the parties to sueh suit were not parties to the state 
décision. 1 
4. Same — Construction dp State Statutbs. 

The décision o£ the suprême court of a state that certain bonds issued 
by a county were void for want of power in tlie county, under the state 
constitution and statutes, to issue them, is binding on a fédéral court in a 
suit upon the same bonds, aJthough the plaintifC was not a party to the 
state décision, unless at the time the bonds were issued and sold the con- 
stitution or statutes had been given a différent construction. 

Appeal from the Circuit Court of the United States for the West- 
ern District of North Carolina, 

A. 0. Ayery and David Schenck, Jr. (James E. Shepherd, on the 
brief), for appellants. 
Charles Price, for appellees. 

Before GOFF, Circuit Judge, and MORRIS and BRAWLEY, Dis- 
trict Judges. 

GOFP, Circuit Judge. In 1870 the Yadkin Railroad Company was 
organized under the laws of the state of North Oarolina. The cor- 
poration was created by an act of the assembly of that state passed 
in the year 1871, and the charter was amended by an additional act 
passed in 1887. By virtue of the provisions of the amended act, 
Stanly, a county of North Carolina, was authorized to subscribe to 
the capital stock of said railroad. As provided by the législation 
mentioned, the question was submitted to a vote of the people of that 
county, and a subscription of |100,000 was ordered to said stock. 
The commissioners of the county, as authorized by such vote, pre- 
pared and issued bonds to the amount of $100,000, face value, and 
delivered them to the railroad company. Thèse bonds, it is alleged 
in the bill, were placed on the market, and sold to bona âde purchas- 
ers for value. Each of the bonds on its face recites that it is one of 
a séries issued by authority of an act of the assembly of North Caro- 
lina ratifled March 3, 1887, and of sections 1996-1999 of the Code of 
North Carolina, and authorized by a majority vote of the qualifled 
voters of Stanly county at an élection regularly held for that purpose 
August 15, 1889, and issued to pay the subscription made by that 
county to the capital stock of the Yadkin Railroad Company. For 
four successive years after thèse bonds were issued a tax was regu- 
larly levied and collected for the purpose of paying the interest due 
on them, and the coupons representing the same were duly paid. The 
tax for the fifth year was also levied and collected. Then the com- 
missioners of said county (certain taxpayers joining with them) in- 
stituted proceedings in the superior court of that county against the 
treasurer of the same, the object of which was to prevent the applica- 
tion of the money in the hands of that officiai, collected for the pur- 
pose of paying the interest on said bonds, from being so applied, and 
also to hâve said bonds decreed invalid. The contention of the plain- 
tiffs in that suit was that ail of said bonds and coupons were void, 

1 As to the construction of state statutes generally, see note to Wilson v. Per- 
rin, 11 G. G. A. 76. 
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aud iÉ support oî sûch claim they alleged that neîther of the acts 
of the assembly ref erred to— the a,ct of 1871, under which the rail- 
road çojp.çaiiy was organized, àjid the amendment thereof in 1887, 
under which the subscription was alleged to hâve been made— was 
passed in accordance with the requirements of section 14, art. 2, 
of the constitution of North Carolina, in that neither of said acts, in 
fact, passed, three separate readings in the house of représentatives 
of said state on three différent days, and also because the yeas and 
nays were not taken in said house upon any reading of either of the 
acts, and for the reason that the yeas and nays, if taken at ail, were 
not entered upon the journal of titie house upon any of the readings 
of said bills. The superior court of Stanly county, on the ûnal hear- 
ing of such suit, decreed that the bonds were invalid, and made per- 
manent an injunction by which said treasurer was inhibited from pay- 
ing the intèrest then due on them. Subsequently, on appeal, the 
suprême court of North Carolina afQrmed this ruling. Board v. 
Snuggs, 121 N. C. 394, 28 S. E. 539. The complainants below, ap- 
pellees heré, citizens and résidents of the state of New York, and the 
owners and holders of a large humber of such bonds, amounting to 
over $60,000, face value, which they had purchased in open market 
for value béfore maturity, being unable to coUect the intèrest then 
due on the same, although a tax had been levied and coUected for that 
purpose, instituted this suit in the circuit court of the United States 
foi* the Western district of North Carolina against the board of com- 
missioners of said county and such treasurer, for the purpose of 
securing such payment, and tp prevent such treasurer from using the 
tax so in his hands for any other purpose than that for which it was 
collected. Complainants below alleged that they so purchased the 
bonds in good faith, and without any notice, expressed or implied, 
that they were other wise thah légal and valid; that the intèrest 
then due them and unpaid amounted to |3,87Ô; that although the 
said commissioners had made such levy, and the same had been col- 
lected and was then in the hands of their treasurer, he refused to pay 
such intèrest; that, as said tax had been collected for the sole purpose 
of paying that intèrest, the treasurer was, in façt, a trustée, holding 
the same for the use of and in trust for the complainants; that said 
commissioners, with others, had instituted such suit in the superior 
court of Stanly county against their treasurer, but that complainants 
were not, nor was any other of the bondholders, made a party to such 
suit, and that, therefore, they were not bound by the decree entered 
therein. The prayer of the bill was for an accounting, for an injunc- 
tion restraining the treasurer from paying out or using said fund so 
in his hands for any other purpose than the settlement of said intèrest 
coupons, and for f urther and gênerai relief. The court below, on 
reading the veriiied bill and exhibits filed therewith, granted a re- 
straining order in substance as prayed for, and set the application for 
an injunction and the appointment of a receiver for hearing on a day 
mentioned. The défendants below answered said bill, denying the 
materia] allégations thereof, and claiming that the bonds so held by 
the complainants were not only voidable, but absolutely void, for the 
reasons set forth in the bill that had been so flled in the superior 
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court of Stanly county. The case was duly matured, and the court 
below, having eonsidered the same, entered a decree sustaining the 
validity of the bonds, granting the injunction as prayed for, and ap- 
pointing a receiver to take charge of the money so in the hands of said 
treasurer. 89 Ped. 257. From this decree the défendants below 
sued ont this appeal. 

The firgt question raised by the assignments of error is as to the 
validity or constitutionality of the législation under which the bonds 
claimed by the appellees were issued. In the case of Board v. 
Snuggs, supra, the suprême court of North Carolina held that the 
bonds issued under the législation mentioned were not the yalid obli- 
gations of that county. The reasons given by that court in support 
of said décision were that the journals of the two houses of the gên- 
erai assembly of that state, for the sessions thereof when chapter, 
236 of the Acts of North Carolina of 1870-71 and chapter 183 of the 
Acts of that state for the year 1887 were passed, did not show af- 
tirmatively that the yeas and nays, on the second and third readings 
of the bills, had been entered upon said journals, as required by the 
constitution of that state; and also that the Code of North Carolina 
(section 1996), authorizing county commissioners to subscribe stock 
to a railroad company when necessary to aid in the completion of a 
railroad, did not include a railroad not begun to be built before the 
constitution of that state was adopted. And said suprême court also 
held that it was compétent to introduce such journals for the pur- 
pose of showing that an act that had been duly enroUed, and approved 
by the presiding offlcers of said houses, was not, in fact, passed in the 
manner required by the constitution of that state; and that, where 
the journals of the gênerai assembly show that a law authorizing a 
county to issue railroad-aid bonds was not passed in the manner re- 
quired by the constitution, the purchasers of the bonds were charge- 
able with notice of such fact. The spécial provision of the constitu- 
tion so ref erred to is as follows (article 2, § 14) : 

"No law shall be passed to raise money on the crédit of the state, or to 
pledge the faith of the state, directly or indirectly, for the payment of any deht, 
or to impose any tax upon the people of the state, or to allow the counties, 
cities, or towns to do so, unless the blll shall hâve been read three several 
times in each house of the gênerai assembly, and passed three several read- 
ings, whieh readings shall hâve been on three différent days, and agreed to by 
each honse, l'espectlvely, and unless the yeas and nays on the second and third 
reading of the bill shall hâve been entered on the journal." 

The people of the state of North Carolina, in their constitution, 
hâve expressly limited the power of their législature relating to taxa- 
tion, and pointed out the certain indispensable prerequisites that 
must not only exist as a fact, but also appear on the journals of that 
législature in a certain way. The constitution thus, in plain words, 
clearly indicates the way, and the only way, that the législature can 
authorize the counties and the cities of the state to exercise the power 
of taxation. The entry of the yeas and nays on the last two read- 
ings must appear on the journal in order to comply with the require- 
ments of the constitution, and unless they do so appear the bill bas 
not become a law, and the évidence of its nullity is the journal pro- 
vided by that constitution itself. On this point we quote from the 
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opinion of the suprême court of North Carolina in Board v. Snuggs, 
supra, as f ollows : 

"The entry showlng v/ho voted on the bill, and how they voted, .must be 
made before the bill can ever beeome a law. The constitution does not allow 
the certificate of the presiding officers, or any other power, to cure such an 
omission. The certlûcate of thèse officers will be taken as conclusive of the 
several readings in ordinary législation, even if it could be made to appear 
that the joumals were silent in référence thereto, because, in ordinary législa- 
tion, the directions of the constitution are not a condition précèdent to the 
validity of the act. But in that class of législation, the purpose of which is to 
legislate under section 14 of article 2 of the constitution, a literal compliance 
wlth the language of that section is a condition précèdent, and one which must 
be performed in Its entirety, béfore the bill can ever beeome a law. Tbis point, 
however, bas been so recently and so thoroughly discussed In the case of Union 
Bank of Eichmond v. Commissioners of Town of Oxford, 119 N. C. 214, 25 
S. B. 966, that it will be unprofltable to enter into another protracted discussion 
of It hère. The authorities there cited are numerous, and most of them di- 
rectly In point." 

We also que te from the same opinion the following: 

"The plaintifCs were allowed to produce copies of the house journal, certi- 
fled by the secretary of state, to show that the above-mentloned acts were not 
passed by the gênerai assembly in accordance with the requirements of the 
constitution. The journal showed that the bill which became chapter 236 of 
the Laws of 1870-71 was Introduced on tha 31st of March, 1871, and referred 
to the committee on internai improvements; that It was reported favorably on 
the next day, and that on the 3d of April, two days after its introduction, it 
passed its second and third readings, and that there was no entry of the yeas 
and nays on either of its readings. From that journal it appears that the bill 
which was enacted into chapter 183 of the Laws of 1887 passed its second read- 
Ing on February 26th, and that the yeas and nays were called on that reading 
and entered on the journal; that the bill passed its third reading on the 28th 
of February, but that the yeas and nays were not entered on the journal on 
that reading. We are of the opinion tnat it was compétent to Introduce the 
house journal as proof that the acts referred to were not passed according to 
the requirements of the constitution, and that they estabUshed that fact. 
That provision of the constitution (article 2, % 14) is mandatory, as we bave 
decided in Union Bank of Eichmond v. Commissioners of Town of Oxford, 119 
N. C. 214, 25 S. E. 966." 

The complainants below insisted that, even if the court should hold 
that the acts referred to were not passed according to the require- 
ments of the constitution of North Carolina, and that they were 
therefore void, yet that still the bonds so issued were valid, neverthe- 
less, for the reason that the commissioners of Stanly county had the 
power to issue the same under the authority of sections 1996, 1997, 
1999, and 2000 of the Code of that state; and that, as aU the sections 
of said Code were enaCted by having been read three several times 
in each house of the gênerai assembly, and by having passed three 
several readings on three différent days in either house, and by hav- 
ing the ayes and nays on the second and third readings entered in the 
respective journals, the action so taken under the provisions of said 
sections was légal, and the bonds so issued were valid. The court be- 
low so held, and the remaining assignments of error relate thereto. 
Again do we quote and adopt the following portion of the court's 
opinion in the case of Board v. Snuggs : 

"But the défendant, for hls protection, présents the view that, even if it be 
conceded that the acts above referred to were not passed according to the re- 
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quirements of the constitution, and for tliat reason might be held void by this 
court, yet the commissioners of the county had the right to submit the ques- 
tion of subscription, embracing the question of issue of bonds, and the levy of 
taxes to pay the same, principal and interest, to the voters of the county, and, 
upon approvâl by a majorlty of the quallfled voters, to issue the bonds, under 
sections 1996-2000 of the Code. AU the sections of the Oode were enacted by 
having been read three several times in each liouse of the gênerai assembly, 
having passed three several readings on tbree différent days in either house, 
the yeas and nays in the second and third readings having been entered on 
the journals of the senate and house of représentatives, respectively. But 
dld the sections above mentioned glve additional and complète authority to 
order the élection, issue the bonds, and levy the taxes to pay them, principal 
and interest? Section 1996 is in thèse words: 'The boards of commissioners 
of the several countles shall hâve power to subscribe stock to any railroad 
Company or companies, when neeessary to aid in the compietion of any rail- 
road, in which the citizens of the county may bave an interest.' It will be 
neeessary, In order that that section may be construed to give authority to the 
commissioners to issue the bonds, that the language should include a railroad 
not begun to be built before the constitution was adopted; that the word 'com- 
pietion' should be construed 'building' or 'construction,' extending even to the 
building of a new road; for, in the case before us, It appears that the road had 
not begun to be built. We cannot see why the word 'compietion' should be 
thought to bave been used by the legislators in any other sensé than the one 
most usual and natural. Ordinarily the VFords 'to complète' are understood to 
mean 'to finish,' 'to fulflll,' and the word 'compietion' to mean the 'flnishing' 
or 'accomplishing in fuU' of something which has already been commenced; 
as, for instance, it is most fréquent to hear the word 'compietion' used in 
connection with the flnishing years and months of the éducation of the 
young. * * * The object of the statute must hâve been to provide, by gên- 
erai act, means by which the countles, without spécial législation for each 
county by separate blUs, might be enabled to complète unflnished railroads 
in which the counties had a pecuniary interest. At the time of the enactment 
of the statute of 1808-69. and always since that time, any county of the state, 
duly observing the limitations of section 7, art. 7, of the constitution, and under 
an aet passed according to the requlrements of section 14, art. 2, Id., could, 
and can, subscribe to the capital stoclî of a railroad company, whether unfln- 
ished or to be begun. The act of 1868-69, however, considering the condition 
of affairs then existing, — that is, that there were counties which had a pe- 
cuniary interest in the railroads that had been begun but were unflnished, — 
enabled such counties to make subscriptions of bonds to complète such unfln- 
ished roads at the earliest moment, and with the least cost, by a gênerai law 
passed according to section 14, art. 2, of the constitution. This reasoning 
leads us to the still further conclusion that, at the time when the act of 1868- 
69 was brought forward in Oode, § 1996, and the four succeeding sections, it 
could hâve had référence to no cases except those where the counties had a 
pecuniary interest in unflnished railroads at the adoption of the constitution of 
1868, and that, therel'ore, the Code sections could not apply to the présent 
case, because the Yadkin Railroad was not begun to be constructed until 
about la89. We hâve given to the matters embràced in this case a patient 
and thorough considération. We are aware of the hardships and losses that 
may follow from our décision, and we are also aware of the probable complaints 
likely to be made by persons interested. But the constitutional requirement 
which we hâve discussed is clear in its meaning and Its language, and it is also 
mandatory. We must obey it in our interprétation of Us meaning. Investors 
in such securities who may meet with losses bave no orie to blâme but them- 
selves, for the journals of the gênerai assembly are open to public inspection, 
and the constitution of the state is a part of the public literature." 

Tlie questions raised by this appeal, and the législation Involved 
with the same, hâve been directly considered by the suprême court of 
the state of Korth Carolina, and the décisions of that court hâve been 
against the contention of the complainants below. Union Bank of 
Eichmond v. Commissioners of Town of Oxford, 119 X. C. 214, 25 S. 
96 F.— 19 
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E. 966; Board v.Snuggs, 121 N. C. 394, 28 S. E. 539; Gity of Char- 
lotte r. Shepard, 120 N. Ci 411, 27 S. Ej 109; Eodman v. Town of 
Washington, 122 N. C. 39, 30 S. É. 118; Boârd v. Call (N. C.) 31 S. E. 
iël {io :Bfhiiçt case it wa:s also held that' sections 1996-r2000 of the 
Code of INorth Carolina, "authorizing cou^ty commissioners to sub- 
scribe stock to a railroad eompany when fiecessary to aid in the com- 
pletîoù pf à raîlrôad, do npt include a railroad not commenced before 
thç conslifutioû'of 186$yà^ adop^ed**), ' 'Vyith thèse décisions of the 
suprême court of North Çarolipa we are in fuU accord. If we had 
reached a différent conclusion, nevertheless would not the détermina- 
tion of the court of last resort in Nortii Carolina, Opoti: the questions 
iiiyolY^d ,ferein, TClating as they do to thç! constitutidliï of that state, 
and to the validity of certain acts of its gênerai ass0mbly and their 
construètiôn; be respected by this court? Indeed,; aje we not bound 
by them? 'thè suprême court of the XJnited States, in Leeper v. 
Texa,s, , 1^9 V. S. 462, 467, llSup. Ct. 577, 579, said : 

"Itmtisfe be regarded assettled that whether statutes of a législature of a 
State hâve been duly enacted lu. aocordance with the requlrements of the con- 
stitution of such State isnot a fédéral question, and the décision of state 
courts as to what are the laws of the state Is binding upon the courts of the 
United States. , Town of.Soutt^ Ottawa v. PerltiEs, 94 H- S.. 260, 268; Post y. 
Superrisors, 105 U. S. 667;; Norton v. Shelby Go„ 118 TJ.! S. 425, 440, 6 Sup. Ct. 
1121; Eailroad Oa vj Georgia, 98 U. S. 359, 366; Baldwln v. Kansas, 129 U. 
S. 52, 57, 9 Sup. Ct. 193." : .:, ,, 

In Post V. Supervisors, 105 tr. S. 667, Mr. Justice Gray said: 
"* • * Tliird. The construction uniformly given to the constitution of a 
state by its highest court is binding on the courts of the United States as a 
rule of décision. Fourth. An aet of the législature of a state which has been 
held by its highest court not to bè a statute of. the state, because never passed 
as its constitution requires, cannot be held by the courts of the United States, 
upon the saUie évidence, to be a la^w of the state. Flfth. That which is not a 
law can glve ûo Validity to* bonds it)urp6Ttingto be Issued under it, even in the 
hands bf tbbse who take them for value ahd in the belief that they hâve been 
l.awfully Issued. It was accordingly held thatj the act of the gênerai assembly 
of Illinois of'February 18,: 1857, under which the bonds in suit were issued, 
having been adjudged by the suprême bourtiof that state* in 1870, in the case 
of Eyan v. Lynch, 68 111. 160, and Miller v. Goodwin, 70 111. 659, upon proof 
that the Joumals dld not show it to have been enacted in conformity with the 
requirements of the constitution, to have never become a law, and to have 
cofaferred no power, although referred to in-later statutes as an existlng law, 
those décisions must govern the action of the courts of the United States. The 
weight of those décisions as authoritative exposition of the constitution of the 
ntate Is not afCected by the f act that thèse plaintitfs were not parties to the 
('■•its in which they wère dellvered. Blmwood Tp. v. Marcy, 92 U. S. 289; 
Hast Oaklahd Tp. v. Sliiriner, 94 U. S. 255." 

The contention of the appellees that there were prior adjudications 
of the suprême court 61 North Carolina, incoïisistent with the dé- 
cisions of thàt court in the caseéof Union Bank of Richmond v. 
Commissipnérs bf Town of Oxford, ahd Board v. Snuggs, supra, which 
had become ruîes of property, and which were overraled by those dé- 
cisions, is not sustained by an analytical examination of the cases 
referred to, and in our opinion that court has not, in any of the cases 
called to our attention, enunciated à doctrine really in conflict with 
its décisions in the two cases we have last mentioned. It is true 
that in some instances the language used by the court is misleading 
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in its tendencies, and even susceptible of the said construction so 
placed upôn it; but a càrefui coûsideration of the cases, and of the 
facts tô whiqh they relaté, forces thé conclusion that the court had no 
intention of including within the puryiew of its judgment bills of the 
character of those embraced by the provisions of section 14, art. 2, 
of the constitution of thé state of North Carolina. In Carr v. Coke, 
116 N. C. 223, 22 S. E. 16, the suprême court held that the certiflcate 
of the presiding offlcers is conclusive that the Mil has passed, but that 
case does not décide that such certiflcate is proof that the yeas and 
nays were entered upon the journal. That question was not then be- 
fore the court, and that décision should be considered in the light of 
the facts under which it was written. In Brodnax v. Groom, 64 
N. C. 244, the matter discussed and decided had référence to section 
12, art. 2, of the constitution, which is in the f ollowing words : 

"The gênerai assetnbly sliall not pass any private law, unless it shall be 
made to appear 'thirty days' notice »f application to pass such a law shall hâve 
tieen given, under such direction and in such manner as shall be provlded by 
law." 

The question was whéther the courts would go behind the signa- 
tures of the presiding offlcers in order to ascertain if certain pre- 
liminary matters had been complied with, and thé resuit reached was 
that the courts would présume that the législature had ascertained 
that the notice required had been given, and that the certiflcate of the 
presiding offlcers must be regarded as conclusive of the subject. The 
case of State v. Robinson, 81 N. C. 409, relates to section 23, art. 2, 
of the constitution, which reads as follows: 

"AU bills and resolutions of a législative nature shall be read three times in 
each house before they paas into lawS, and shall be signed by the presiding 
offlcers of both houses.",, 

The question was if the proper construction of said section would 
admit of the enforcement, as a law, of a bill which had passed both 
houses of the gênerai assembly, but had not been signed by the pre- 
siding offlcers. The décision was that such a bill was incurably de- 
fébtive. In State v. Patterson, 98 H. O. 660, 4 S. E. 350, the ^ilpreme 
court construed article 2, § 21, which is as follows: "The style bf the 
acts shall be, 'The generail assembly of North Garolina do eaact.'" 
Judge Merrimon, in deliverlng the opinion of the court, said: 

"Jlore particularly, for the présent purpbse, when the constitution prescribes 
and directs, in terms or by necessary implication, that a particular power shall 
be exereised in a specifled way, or a particular thing shall be done by a par- 
ticular eo-ordinate branch of government (as the législature), or by a particu- 
lar oificer or class of offlcers, and prescribes Ihe way aud manner of doing it, 
such directioià cannot be disregarded. A due oliservance of it is essential, be- 
cause the constitution so provides, and its provisions are not In vain or of tri- 
fling moment. It is not the nature of constitutions of government to provide 
nonessentials,— useless, unimportant détails, such as may be disregarded and 
dispensed with. As we hâve said, they are organic, made upon solemn con- 
sidération by the sovereign authority, and eontain gênerai, essential provi- 
sions. Détails are avoided in them unless deemed important,— essential. 
Nonessential détails are left in the discrétion of those who exercise and ad- 
minister the powers of government. If this were not so, why prescrite the 
way and manner? Why not leave thèse things to convenience and the author- 
ity eharged with the exercise of the power? Why direct them? Why restrict 
themî And if such directions may be disregarded, ignored, suspended in some 
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respects, thento whàt estent, and in what respect? If one co-ordinate branch 
of the gçyçrnjnent, or any cl&»^ of offlcers, may do bo, why naay not another, 
and al), as to di^ties devolved upon thém, respectively, directly by the constitu- 
tion? Tbe àns-w'er to theSe aûd like questions must be that requlrements of 
the eonstitiltioii shall prevall and be observed; and when it prescribes that a 
partlcnlai: : act or thing shall be done in a way and manner speeifled, such 
direction piust ,be treated as a command, a,nd an observance of it essential 
to the effectlyieness of the açt or thing to be done. Such aet cannot be com- 
plète, such thlhg is not effectuai, until done In the way and manner so pre- 
scribed'.'' 

This case :was decided December 5, 1887, and indicated clearly the 
absolute necessity of a strict observance of ail the requlrements of 
the constitution in the matter of the énactment of laws, and is in en- 
tire harmony with the later décisions of that court, now the subject of 
criticismby counsel in confection with the questions under considiera- 
tion. In this connection, it is well to keep in mind the façt that the 
bonds held by the complainant below were not issued uhtil after July 
1. 1890. The case of Field t. Clark, 143 U. S. 649, 12 Sup. Gt. 495, 
is not in conflict with the conclusion we reach. The particular sub- 
ject we dispose of was specially pretermitted by the court in that case 
a»iollows: • 

"In regard to certain mattera, the «jonstitutioij sxpressly requires that they 
shall be entered on the journal. To whàt extent the valldity of législative 
action may be affected by the f allure to hâve those matters entered on the 
journal we iieed not inquire; no such question is presented for détermination. 
But it is clear that, iû respect to the particular mode în which, or with what 
fullness, shall be kept the proceedings of either house relating to matters not 
expressly requlred to be entered on the journal, * * • thèse and llke mat- 
ters were left to the discrétion of the respective houses of congress." 

The court below held that the législation relating to the Yadkin 
Eailroad Company, under which the élection authorizihg the bonds to 
be issued was held, was invalid, because the requlrements of the 
constitution of North Carolina as to entering the yeas and nays on the 
journal were not complied with. In this we agrée with that court. 
But it is also held that, under sections 1996-2000 of the Code of 
Nortb Carolina, the county commissioners had the power to subscribe 
for and issue the bonds, notwithstanding the fact that the proposed 
railroad had not then been begun, and though the citizens of the 
county had not any direct interest in it. This ruling of the court 
below is opposed to the construction put upon those sections of the 
North Carolina Code by the suprême court of that state, and, con- 
sidering the facts connected with this controversy, we take the con- 
struction of that court as the ruling to be f ollowed by us at this time. 
The decree appealed from is reversed, and this cause is remanded, 
with directions to dissolve the injunction, discharge the receiver, and 
dismiss the bill. 
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BOARD OF COM'ES OF OXFORD, N. C, et al. v. UNION BANK OF RICH- 

MOND, VA. 

(Cirouit Court o£ Appeals, Fourth Circuit. August 11, 1899.) 

No. 29T. 

1. Fbdebal, Courts— Following State Décisions. 

The fact that the suprême court of a state on one appeal sustained the 
validity of a statute does not affect its right to déclare the statute void on 
a subséquent appeal In the same suit, on a ground not presented by the rec- 
ord or considered on the first appeal, nor the welght to be given to such 
décision by a fédéral court. 

8. Same— Construction of State Statutbs. 

A décision of the suprême court of a state holding municipal bonds void 
for want of power in the municlpality to Issue tbem, the question belng one 
depending on the construction of the state constitution and the validity of 
state statutes, wUl be followed by a fédéral court in an action between 
the same parties on the same bonds, though by reason of a nonsult taken 
by plalntlff the décision of "the state court dld not pass into a final judg- 
ment so as to render the question res judlcata.i 

8. Municipal Bonds— Power to Issue— Consent Judgment. 

Where a town had no power, under the constitution and statutes of the 
state, to issue bonds to a rallroad eompany, the defect cannot be cured 
nor such bonds rendered valid by the consent of its oflicers to a compromise ' 
judgment by which it issued a smaller amount than that voted, the question 
of the town's power not belng Involved or determlned by the judgment. 

4. Same- EsTOPPEL to Contebt Validitt — Action of Opficers. 

The oflacers of a town cannot by any agreement, or by the payment of 
Interest on bonds, estop the town from raising the question of the légal 
existence or constltutionality of the statute under whlch such bonds were 
issued. 

In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina. 

E. O. Burton, for plaintiffs in error. 

C. M. Busbee and J. S. Manning (John W. Hinsdale, on the brief), 
for défendant in error. 

Before GOPP, Circuit Judge, and MOKRIS and WADDILL, Dis- 
trict Judges. 

GOFF, Circuit Judge. This action at law was hrought in the 
circuit court of the United States for the Eastern district of North 
Carolina by the Union Bank of Richmond, Va., a corporation organ- 
ized under the laws of the state of Virginia, against the board of 
commissioners of Oxford, a municipal corporation existing under the 
laws of the state of North Carolina. The object of the suit was to 
recover the amount claimed by the plaintiff to be due from the défend- 
ant for interest on certain bonds, as shown by coupons then in the 
possession of the plaintiff, and also to compel the défendant, by man- 
damus, to levy taxes and pay the plaintiff the sum due it. 

The gênerai assembly of the state of North Carolina, at its session 
held in the year 1891, passed an act to incorporate the Oxford & 
Coast Line Railroad Company. Laws 1891, c. 315. Under the pro- 

1 As to conelusiveness of judgment between state and fédéral courts, see 
note to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478. 



294; , , , 86 FEDERAL REPORTER. 

visions of this act certain counties, cities, towns, and townships 
were authoyiaed; te(,j^ue,bpnfi.s tp aid in th^ , construction of said 
railroad. On lilarch 9, 1891, certain qÏ tlie citizens and taxpayers 
of tlie to^îx pf P^ford petitione^ tlie mayor and board of commission- 
ers of that tOi;v>n to pràvide fttr' an èlectiblti', undèr thé pi^ovisions of 
the tlien existing laws, on the proposition to subscribe the sum of 
f 40 ,000 to aid in the building of the Oxford & Ooast Line Railroad, 
and to issue the bonds' Pf said town to that amount for such purpose. 
Such élection Was oïdëtëd and duly heïd, with thé resuit that the 
boudsr'^vere authorized -to b!e issue,d. On.tlie 4th PÏ ^-'^gust, 1891, at 
a meeting of the board of commissioners of Oxford, the foUowing 
order was passed and entered of record: 

'^Resplvpd,, tÏJftt the bbilds'of the toWu of Oxford, totté' amount of forty 
thousâtid doilays, of the dénomination of i)'n,e thonsand d'olïàr^^' eaeh, payable on 
the Ist day Of De(iember;'^02t, with intèreét'not'exceediii^ 'six per cent, per 
annum, payable on tlie flm'datys of Jimë' aiid ï>efcenibèr' every year uiitil ma- 
turlty, witb the right to tie ,town, after teù jéàfà, Ut)ori'thïèe nionths' notice 
In some néWsï)àpër pubiisli'é^ iû the town of Oxfoïd and the ëltles of Baltimore 
and New York, to redeeni sàjd boiids, upon pâ'i'iîtg tlie sùm of $1;050, and the 
aecrued interest .on' éacti'Btjïd; àhd npon the coihpletioni of a eonfract by the 
authorittéy-iof the Oxfo«i"& 'COftst Lliié Hallroad for thé ê&h&trtiction of the 
same', bë''dëlifèi'ea td ttié jii^sident of said ralii?ôad éompaiiy tp aid or assist in 
building said Tàllroad, and' that whatever prOpoïfion of sàld $40,000 is used 
in buildiûë ttud 'ëciuipplng' '^id road shall bé considered a fobscription to the 
capital stoclî of skid railroad, ànd a certlficatè shall bfe issned to the town of 
Oxford for stock! to said amount." ■ , . 

On the 14th day of July, 1892, the Oxford & Coast Line Railroad 
Company, togethér with one James T. Pruden, instituted a proceed- 
ing for a mandamus in the superior court of Granville county, N. C, 
against ith^ bo^rd of conapaispioners of: Oxford, rçt^irnable to July 
term, 1892. In the complaint then flled the facts hereinbefore stated 
were referred to, and, in addition, it was, set forth tha,t on the 26th 
of Eebruary, 1892, a coptract was dui^ étitérèd into by and betWeen 
said railroad cdinpany ànd James T. Pruden for thé éonstrilctiop and 
opération of the road from Dickerson's Station,' on the Dùrham & 
Northern 'Kïiilroad, to tliè 'town of Oxford; aiid that on the 3d day 
of March, 1892, said Pruden began the actual construction of said 
line of road, and had been, and then was, engaged in grading and pre- 
paring the roftdbed, and Would soon be ready to lay the track and 
complète the '^oad for thé transportatiPii of freight ahd passengers; 
that on Majr 2,"Î892, the said bOârd of coiiimièisiotteTè adopted a reso- 
lution concérning said bondSi, which attempted tO nxdlify the action 
of said boaM taken wh«n the resuit of the élection was declared, and 
that the mayoi'of the tPWn of Oxfbrd had refuséd to sign the ordi- 
nance directiflg said subsériptioti, and that said; board of commission- 
ers hâve résolvëd to aiid dp uijhold him in such réfasal, contrary tb 
the plightedfaithof said town as expressed at said élection, and as 
declared by thfe résolution bf the commissioners themselves; aîso that 
the railroad fconipkny -Was desirous of performiiig its contract with 
said Prudenî' ftnd was tinable to do so becauSe bf the refusai of said 
commissiPiifers'to issue and deliVer the bonds. ■ T^herefore the plain- 
tif? in such pétition prayed that the défendants be required to per- 
form their said contract, and tliât a writ of mandamus issue com- 
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manding said board to issue the |40,000 of bonds so subscribed by 
said town, and for other and proper relief. The défendants duly an- 
swered the pétition, and, pending the controversy, an agreement of 
compromise was entered into between the railroad company, its con- 
tractor, Pruden, and the board of commissioners of Oxford, by which 
it was provided that, in the adjustment of the existing diiîerences, 
the town should issue its bonds for $20,000 (in the sum of f 1,000 each, 
payable August 1, 1922, with interest, as shown by coupons attached), 
which should purport on their face to be issued under and in pursu- 
ance of said chapter 315, Laws 1891, and chapter 21 of the Private 
Laws of 1885., and the élection held April 27, 1891, as also under the 
said agreement of compromise, which was to be entered in said suit 
as the judgment of the superior court of Granville county, with the 
assent of ail the parties thereto. The compromise agreement was 
dated July 25, 1892, and the judgment of the court, in substance the 
same as the agreement, was entered during its July term, 1892. On 
August 1, 1892, the board of commissioners of Oxford issued 20 
bonds of the dénomination of $1,000 each, which were delivered to the 
président and treasurer of the Oxford & Coast Line Railroad Cîom- 
pany. It is recited on the face of each of said bonds, as follows: 

"This bond is issued in, pursuan.ce of tlie powers and tlie antliority granted 
by the state of NortU Carolina, as provided in cliapter 49 of tlie Code of ^orth 
Carolina, and in pursuance of llie autliority granted by section 30 of tlie char- 
ter of said town of Oxford, which is embraced in chapter 21 of the Private 
Laws of 1885, as passed by the gênerai asseinbly of said state, and in pursu- 
ance of the authorlty granted by chapter 315 of the Laws of 1801, passed by 
the gênerai assernbly of North Carolina, ratified the 5th day of Jlarch, 18S)1, 
entitled 'An act to incontorate the Oxford & Coast Line Eailroad Company,' 
and in pursuance of an élection held in said town of Oxford on the 27th day of 
April, 1891, and of a settlement and adjustment of a controversy and litigation 
in which the Oxford & Coast Line Kailroad Company et al. were plaintifCa 
and the board of commissioners of Oxford and the mayor of siud town were 
défendants, adopted by the board of comrriissioners ,Tuly 2.5, 1892, and the 
iudgment and deeree of his honor, H. G. Couuor, judge presiding at tlie hear- 
ing of said action, at July term, .1892, of Granville superior court." 

The plaintiff below, on the 12th day of September, 1892, purchased 
in good faith, in the usual course of business, 16 of said bonds, paying 
for each the sum of $975, the plaintiff having no other notice than 
such as the law implies and as is contained on their face eoncerning 
such bonds. The coupons maturing May 1, 1893, were paid by de- 
fendants below wlien the same were presented. Tlie other coupons, 
showing the interest due on the bonds held by the plaintiff when 
this suit was instituted, amounting to |4,320, were duly presented 
at maturity for payioent, and payment was refused. The Oxford & 
Coast Line Railroad has not, as yet, been completed. 

The plaintiff below, before it instituted this suit, had sued tlie dé- 
fendants below in the superior court of Granville county, N. C, and 
that case was twice before the suprême court of that state, being re- 
poiied as Union Bank of Richmond v. lîoard of Coni'rs of Town of 
Oxford, 116 îv. C. 339, 21 S. E. 410, and 119 N. C. 214, 25 S. E. 966. 
Huch suit was a pétition for a mandamus to compel the commission- 
ers of the town of Oxford to levy taxes to pay the interest due on said 
bonds. The superior court of Granville county, at the close of the 
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évidence when the case was first tried, intimated an opinion that the 
bonds were issued without authority of law, and tliereupon tlie plain- 
tiff submitted to a nonsuit and àppealed. The suprême court tlien 
held that Acts 1891, c. 315, § 10, relating to thèse, bonds, and provid- 
ing for the mode of payment thereof, was not void under article 7, 
§ 7, of the constitution of North Ga,rolina, because it did not provide 
for a spécial élection to authorize the issuance of the boflds, as the 
gênerai laws relating to such élections were applicable. Conse- 
quently the nonsuit was set aside, and a new trial grantéd. When 
the second trial was held in the superior court of Granville county 
the point was made, for the first time, that, conceding that Acts 
1891, c. 315, by its terms authorized the élection, still that act was in- 
valid because it had not been passed in compliance with the require- 
ments of the constitution of North Carolina concerning acts granting 
the power to counties, cities, and towns to issue bonds. Such provi- 
sion is article 2, § 14, and is as foUows: 

"No law shall be passed to raise money on the crédit of tbe state, or to 
pledge the faith of the state, directly or Indireetly, for the payment of auy debt, 
or to impose any tax upon the people of the state, or to allow the counties, 
cities or towns to do so, unless the bill for the purpose shall hâve been read 
three séveral times in each house of the gênerai assembly, aad passed three 
several readings, which readings shall hâve been on three différent days, and 
agreed to by each house respectively, and tmless the yeas and nays on the 
second and third reading of the bill shall hâve been entered on the journal." 

During the second trial in the superior court it was shown that, on 
the passage of said act in the house of représentatives, it passed its 
second and third readings on the same day, and that the yeas and 
nays were not entered on the journal on either of said readings. The 
superior court held that, nevertheless, the bonds were valid, and a 
verdict was directed for the plaintiff, on which a judgment for the 
amount claimed was rendered. The défendants àppealed, and the 
suprême court reversed said judgment, holding that the bonds were 
absolutely void, and incapable of ratification. When the certificate 
and opinion of the suprême court reached the court below, the plain- 
tiff voluntarily submitted to a nonsuit, and then instituted the suit 
we now consider, declaring on the same coupons sued on in the state 
court, and also on othera that had become due after the beginhing of 
said first suit. The case was regularly brought on for a hearing, 
when the court below entered a judgment in favor of the plaintiff for 
$4,320, the full amount due on the interest coupons that had matured 
when this action was instituted, and also directed that a writ of man- 
damus issue to the défendants, commanding them to levy sufiicient 
taxes to pay said judgment and the cost of this litigation. 90 Fed. 7. 
Thereupon the said défendants applied for and were awarded the writ 
of error we are now disposing of . 

The court below appears to hâve reached the conclusion it did be- 
cause of the belief entertaiped by it that, previous to the time of 
the issuing of the bonds in controversy, the courts of the state of 
North Carolina had held that the laws under which they were issued 
were valid and constitutional, and that their invalidity is now claimed 
only because of the décisions of said courts, subsequently rendered, 
which overrule such former judgments, and which, in their force and 
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effect, impair the obligations of contracta, the impairment of which. 
is prohibited by the constitution of the United States. In the opin- 
ion of this court, announced during the présent term, in the case of 
Board of Oom'rs of Stanly Co. v. Coler, 96 Fed. 284, we hâve fuUy 
considered and disposed of the questions relating to the validity of 
législation of the character of that under which the bonds now in con- 
troversy were issued. This case, so far as it relates to the questions 
growing ont of the provisions of section 14, art. 2, of the constitution 
of North Carolina, is governed by the décision we announced in that 
case, and to it and the authorities there cited we now refer in dis- 
posing of the like questions herein involved. A further considéra- 
tion of the points there discussed will be unprofitable. 

The contention that the suprême court of North Carolina, when 
this matter was before it, decided the essential matters involved in 
favor of the validity of the bonds in suit, is not in our judgment sus- 
tained by the opinion of that court. Union Bank of Richmond v. 
Board of Com'rs of Town of Oxford, 116 N. C. 339, 21 S. E. 410. 
That court decided the case as it was then made and submitted to it, 
and the record discloses the fact that the questions relating to sec- 
tion 14, art. 2, of the constitution were not raised or presented 
for considération until during the second trial of the case. The mat- 
ter of the efficacy of the act chartering the railroad was not present- 
ed by the record when the case first went to the suprême court, and 
as a matter of course was not passed upon. But the plaintiiî below 
could not bave been injured in the least, even if there had been a 
change of judicial construction when the opinion was announced as 
reported in 119 N. C. 222, 25 S. E. 966, for the reason that the plaintiff 
had been the owner of said bonds since the 12th day of September, 
1892, and the décisions mentioned were not rendered until on the 
26th of March, 1895, and the 17th of November, 1896, respectively. 
The suprême court of North Carolina has passed upon the identical 
questions and facts involved in this controversy. It has construed 
both the constitution of that state and the législation of the same re- 
lating to the bonds in suit, and it has decreed the absolute want of 
authority in the board of commissioners of the town of Oxford to 
issue said bonds. Our views concur with the décision of that court 
in the particulars mentioned ; but, independent of that, the construc- 
tion by that court of the constitution and laws of that state would, 
under the circumstances of this case, be foUowed by us. 

The défendant in error insists that the judgment by consent entered 
in the suit instituted by the railroad company in the superior court 
of Granville county against the plaintiffs in error binds the latter to 
a compliance with the terms thereof, and renders valid the bonds 
issued thereunder. This claim is without merit, and is, we think, 
the resuit of a misconception of the effect of the compromise that 
was effectuated by the judgment referred to. The town had no légal 
right to donate the bonds to the railroad company, nor had it the 
power to issue them, in order to secure the compromise, unless such 
power was expressly granted by législative enactment; and that 
such was the understanding at the time between the parties to the 
controversy is shown by the référence, both in the judgment and on 
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the face ,of the bonds, to the act of the assembly under wliich the au- 
tkority tç» jesue. them was claimed. The railrOad company insisted 
that the townshould issue to it bonds to the anaount of $40,000, by 
virtue of the action taken under the législation réferred to, and the 
town, wbile not admitting its liability to that amount, offered to ad- 
just the controversy by issuing, under said enactment, bonds of the 
character therein described to the amount of |20,000. That offer 
was accepted by the railroad company, and the compromise agree- 
ment was sigued, the consent judgment entei-ed, and the bonds issued. 
The validity of the législation involved was not in issue, and if that 
législation was invalid when the compromise was enter ed into the 
rendition of the judgment based thereon did not make it valid. If 
the town had not the power to issue the bonds, the consent of its 
board of commissioners to the compromise agreement would not cure 
that defect. Kelley v. Milan, 127 U. S. 139, 8 Sup. C?t. 1101; Doon Tp. 
V. Cummins, 142 U. S. 366, 376, 12 Sup. Ot. 220; Norton v. Shelby Co., 
118 U. S. 423; 451, 452, e.Sup. Ct. 1121. The board of commissioners of 
the town of Oxford cannpt, by its action, by its agreement, or consent 
judgment, or the payment of interest on, the bonds, estop that munici- 
pality from ascertaining the légal existence or constitutionality of an 
act of the gênerai assembly of North Carolina under which it is 
claimed that its inhabitants are liable to taxation. Marsh v. Fulton 
Co., 10 WalL 676; Town of South Ottawa v. Perkins, 94 U. S. 260; 
Doon Tp. V. Cummins, supra; Daviess Co. v. Dickinson, 117 U. S. 657, 
665, 6 Sup. et. 897; Lewis v. City of Shreveport, 108 U. S. 282, 2 Sup. 
Ot. 634; East Oakland Tp. v. Skinner, 9i U. S. 255; Lake Co. v, 
Oraham, 130 U.; S. 674, 9 Sup. Gt. 654. The judgment of the court 
below will be reversed, and this cause will be remanded, with in- 
structions to set aside the order awarding a writ of mandamus, and 
then dismiss the complainant's bill. 
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1, MA8TBB AND SBRVANTTrAs^CMPTIOÎf OF RiSK B? SBByAKT- 

In the absgnçe of statùtory provision, a switelimail eniployed in the yards 
of a railroad coin pany assumes the rlsk incident to' UnilJloeked swltehes and 
guard rails, where, in général, thereiâre no blocks used In;8uch yards, and 
the servant has been employed tberein, for such a leijgtb of tlme that in the 
exercise of ordlnary observatio.n he must haye known such fact. 
3. Same. 

The doctrine of the assumptlon of rlsk by a servant is that It Is a term ot 
the contract of emploj'ment, express or implled, and no right of action ac- 
crues to the servant fOr an injury due to such rlsk, because, under the cOn- 
tract, the master has vlolatêd no légal 4uty in ,falling to protect the servant 
from dangers the risk of whlch he agreed to assurne. 

8. SaMB— EAII.TJBiB , OF RAfI|R0AD COMPANT TO BlOGK SwITCHÉS — KPFECT OF 

Ohio Statotïï. 

The purpdseof the Ohio act of March'23, 1888 (85 Ohio Laws, p. 105), 
requlrlng railroad compaiiles to block the frogs, swltehes, and guard rails 
on their tracks, undet penalty of a fine, was to protect employés of such 
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companies from a well-known danger of tlieir service, tlie risk from which, 
from the nature of their employment, they Wfire compelled to assume;' 
and although an employé Impliedly waives a complianee with the statute, 
and agrées to assume the risk from unbioeked switches and guard rails, 
by continuing in the seryice without complaint, a court will not recognize 
or enforce such agreement. The imposition of a penalty for a violation 
of the statute does not exclude othér means of enforcement; and to permit 
a Company to avail Itself of such an assnmption of risk by its employés is, in 
efeect, to enable it to nuUify a pénal statute, and is against public policy. 
ïhe assumption of risk by the employé, however, which is a matter of 
contract, is not to be confused with contributory négligence. 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This writ is brought to review a judgment for the défendant in a suit to 
recover damages for Personal injuries sustained by plaintifE while in défend- 
ants employ as a yard switchman in its railroad yards at Cincinnati, Ohio. 
While iilaintiff was attempting to couple t-wo freight cars, his foot was caught 
in an unbioeked guard rail, and in his effort to extricate the foot his right 
hand was crushed between the drawheads of the cars, and injured so badly as 
to require atnputation, l'iaintifï liad been in defendant's çmploy seven months. 
About one-third of that time he was engaged during the daytime, and two- 
tliirds during the night He had had nine years' expérience as a railroad 
man. A railroad man of expérience can see at a glance whether a guard rajl 
or switch is blocked or not. ïhere were a great many guard rails and switches 
in thé yards where plaintiff worked. With the exception of a few, Where ex- 
périmental blocks were used, the défendant did not use blocks in either its 
guard rails or switches. Plaintiff said he did not know that the guard rail 
in which his foot was caught was not blocked, and that he had not noticed 
whether the guard rails and switches of défendant generally were blocked or 
not. The plaintifC relied on the followlng statute of Ohio, passed March 23, 
1888 (85 Ohio Laws, p. 105): "Bvery railroad corporation pperating a railroad 
or part of a railroad in this State shall, before the first day of October, in the 
year one thousand eight hundred and eighty-eight, adjust, fill or block the 
frogs, switches, and guard-rails on its traclîs, with the exception of guard-rails 
on bridges, so as to prevent thefeet of its employés from being caught therein. 
The work shall be done to the satisfaction of the railroad commissioner. Any 
railroad corporation failing to complyT<,^ith the provisions of this act, shall be 
punished by a fine of not less than oiie hundred dollars, nor more than one 
thousand dollars." It appeared from the évidence that the défendant Com- 
pany was operating this railroad at the time of the passage of the act, and has 
operated it ever since. At the close of the évidence the trial court directed 
the jury to return a verdict for the défendant on the ground that defendant's 
failure to block its rails and switches was obvious, and the plaintifC must be 
held, notwithstanding the statute, to hâve assumed the risk of injury there- 
from, and upon such verdict entered judgment for the défendant. 

C. M. Cist and Harlan Cleveland, for appellant. 
Judson Harmon, for appellee. 

Before TAFT and LURTON, .Circuit Judges, and THOMPSON, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating the facts as above). In the 
absence of the statute, and upon commop-law principles, we hâve 
no doubt that in this case the plaintiff would be held to hâve assum- 
ed the risk of the absence of blocks in the guard rails and switches 
of the défendant. His déniai of knowledge of the fact that the 
particular guard rail causing the injury was unbioeked is entirely 
immaterial. Nor is his vague statement that he was so busy as not 
to notice whether the rails and switches of plaintifE generallj were 
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unblocked in a yard where there were hundreds of guard rails and 
switches, and in wliich he was constantly at work forseven months, 
of more significance or weiglit. His évidence upon this point is not 
creditable tô Mm. He could only liave been ignorant of tbe adniit- 
ted policy of the défendant in respect to blocks tlirougli tlie grossest 
failure of duty on his part in a matter tliat much concerned liis Per- 
sonal safety and tlie proper opération of the road. In such a case 
the authorities leave no doubt that the servant assumes the risk of 
the absence of the blocks, and the employer cannôt be chargea with 
actionable négligence towards him. Kailway Co. v. Seley, 152 U. 
«. 145, 14 Sup. et. 530; Appel v. Eailiyav Co., 111 N. Y. 550, 19 N. 
E. 93; Railway Co. v. Risdon's Adm'r, 87 Va. 335, 339, 12 S. E. 786; 
Wood V. Locke, 147 Mass. 604, 18 N. E. 578; Railwav Co. v. Mc- 
Oormick, 74 Ind. 440; Eailway Co. v. Ray (Ind. Sup.) 51 N. E. 920; 
Rush V. Eailwây Co., 36 Kan. 129, 12 Pac. 582; Mayes v. Railway 
Co., 63 lowa, 562, 14 N. W. 340, and 19 N. W. 680; Wilson v. Rail- 
Eoad Co., 37 Minn. 326, 33 N. W. 908; Railway Co. v. Baxter, 42 
Neb. 793, 60 N. W. 1044; Railway Co. v. Davis, 54 Ark. 389, 15 S. 
W. 895. 

The sole question in the case is whether the stàtute requiring 
défendant railway, on penalty of a fine, to block its guard rails and 
frogs, changes the rule of liability of the défendant, and relieves 
the plaintiff from the efifect of the assumption of risk which would 
qtherwise be iiiiplied against him. We hâve already had occasioii 
to consider in a more or less direct way the effect of the statute. 
Railway Co. v. Van Horne, 16 C. C. A. 182, 69 Ped. 139; Railway 
Go. V. Craig, 19 C. C. A. 631, 73 Fed. 642. In thèse cases we held 
that the failure on the part of a railway company to comply with the 
statute was négligence per se. A further considération of the stat- 
ute conflrms our view. The intention of the législature of Ohio was 
to protect the employés of railways from injury from a very fréquent 
source of danger by compelling the railway companies to adopt a 
well-known safety device. It was passed in pursuance of the police 
power of the state, and it expressly provided, as one mode of enfor- 
cing it, for a criminal prosecution of the delinquent companies. The 
expression of one mode of enforcing it did not exclude the opération 
of another, and in many respects more efficacious, means of com- 
pelling compliance with its terms, to wit, the right of civil action 
against a delinquent railway company by one of the class sought to 
be protected by the statute for injury caused by a failure to comply 
with its requirements. TJnless it is to be inferred from the whole 
purview of the act that it was the législative intention that the, only 
remedy for breach of the statutory duty imposed should be the pro- 
ceeding by fine, it follows that upon proof of a breach of that duty 
by the railway company, and injury thereby occasioned to the em- 
ployé, a cause of action is established. Groves v. Lord Wimborne 
[1898] 2 Q. B. 402, 407; Atkinson v. Waterworks Co., 2 Exch. Div. 
441; Gorris v. Scott, L. R. 9 Exch. 125. In this case there can be no 
doubt that the àct was passed to secure protection and a newly-de- 
flhèd right to the employé. To confine the remedy to a crimina) 
proceeding in which Ûie fine to be imposed on conviction was not 
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even payable to the injured employé or to one complaining, would 
make the law not much more than a dead letter. The case of Groyes 
V. Lord Wimborne involved the construction of a statute quite like 
the one at bar, and a right of action was held to be given thereby to 
the injured servant in addition to the criminal prosecution. The 
courts of Ohio bave given the statute under discussion the same 
construction. Eailroad Co. v. Lambright, 5 Ohio Cir. Gt. R. 433, af- 
firmed bv the suprême court of Ohio without opinion, 29 Wkly. Law 
Bul. 359.^ 

Do a knowledge on the part of the employé that the company 
is violating the statute,- and bis continuance in the service there- 
after without complaint, constitute such an assumption of the risk 
as to prevent recovery? The answer to this question is to be found 
in a considération of the principles upon which the doctrine of the 
assumption of risk rests. If one employa his servant to mend and 
strengthen a defective staircase in a church steeple, and in the course 
of the employment part of the staircase gives way, and the servant 
is injured or killed, it would hardly be claimed that the master was 
wanting in care towards the servant in not having the staircase 
which fell in a safe condition. Why not? Because, even if no ex- 
press communication is had upon the subject, the servant must 
know, and the master must intend, that the dangers necessarily in- 
cident to the employment are to be at the risk of the servant, who 
may be presumed to receive greater compensation for the work on 
account of the risk. The foregoing is an extrême case, perhaps, but 
it fairly illustrâtes the principle of assumption of risk in the rela- 
tion of master and sentant. Assumption of risk is a term of the 
contract of employment, express or implied from the circumstances 
of the emplojTiient, by which the servant agrées that dangers of 
injurj- obviously incident to the discharge of the servant's duty shall 
be at the servant's risk. In such cases the acquiescence of the serv- 
ant in the conduct of the master does not defeat a right of action 
on the ground that the servant causes or contributes to cause the 
injury to himself; but the correct statement is that no right of ac- 
tion arises in favor of the servant at ail, for, under the terms of the 
employment, the master violâtes no légal duty to the servant in fail- 
ing to protect him from dangers the risk of which he agreed ex- 
pressly or impliedly to assume. The master is not, therefore, guilty 
of actionable négligence towards the servant. This is the most rea- 
sonable explanation of the doctrine of assumption of risk, and is 
well supported by the judgments of Lord Justices Bowen and Fry 
in the case of Thomas v. Quartermaine, 18 Q. B. Div. 685, 695. See, 
aiso, language of Lord Watson in Smith v. Baker (1891) App. Cas. 
325, and O'Maley v. Gaslight Co., 158 Mass. 135, 32 K E. 1119. It 
makes logical that most fréquent exception to the application of 
doctrine by which the employé who notifies his master of a defect 
in the machinery or place of work, and remains in the service on a 
promise of repair, has a right of action if injury results from the 
defect while he is waiting for the repair of the defect, and has rea- 
sonable ground to expect it. Hough v. Eailwav Co., 100 U. S. 213; 
Railroad Co. v. Babcock, 154 U. S. 190, 14 SÛp. Ct. 978; Snow v. 
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Eailway Co., 8 Allen, 441; Gardiier 'Vi Eailrciad 06., 150 U. S. 349, 
14 Sup. Ot. 140. ÎFrom thé notice and the promise is properly im- 
plied the agJreeinëlit by thie master that'he will assume ïhe risk of 

iûjury i)ending tMe Inaiihg of tlte repair.'^V 

If, thén, the doctrine of the asstimption'of risk resta really upon 
coùtiract, the only question reiàetihing is^'whether the courts will 
ehforce or recognîize as àgainst à servant an agrëemènt express or 
implîed on his part towâive thé pëi^ormance of a statutory duty of 
the master imposed for the protection of the servant, and in the in- 
terest of the public, ând ëhforcéaMe; by^ criminalprdsecution. We 
do not think théy will. To do 80 wtiuld be to nullify the object 6t 
the statate. The oùly ground for passiiiig such a statûte is found in 
the ineqùality of terms upon which the railway company and its 
servants deal in regard to the dàh'^ers of their employment. The 
maniffest legislâtiye purpose was tb protect the servant by positive 
law; because he had hot previously shown hiniself capable of pro- 
tecting himself by contract; and it would entirely defeat this pur- 
pbBe tlHiS to permit the Setvant "to cëiitraet the master è'ut" of the 
stàtutel 'It would certainly behpvél for a court to recognize as 
valid an agreement bëtween two persoo'S that one should violate a 
criminal statute; and yet, if the assùmption of 'Hsk is the term of 
a contract, then the application of it in thé case ât bar is to do just 
that. The dàséS ttpon the subject âre'by no méans satisfactory, and, 
strange as it may séem, but few are ih poiiit. Therë is one English 
case which entii-ely aùï)p6Jts onr cbnelusioû, and several dicta by 
English' judges of like ténor. Sereral ^ùiërican cases on thëir f acts al- 
so sustaiW the principlë, thoUgh it must be confessed they do not very 
clearly State the trùé gi'ound of thëir' conclusion. Tbere is one 
American case which is dirëctly to the contrary, aud possibly one 
other ought so to be régarded. Tbere are several American cases 
that are said to be oppbsed to 6t|r viévf, but an examina tien of the 
facts in each will clearly distinguish thèm from the case at bar. 

In the case of Baddëley v. Granville^'lS Q. B. Dîv. '423, the action 
was for the wrongful death of a miner, due to his employer's viola- 
tion of à statute, and the défense of assùmption of risk was set up. 
Section 52 of the coal miiiës régulation act of 1872 required a banks- 
man to be constantly présent whilethë men were going up or down 
the shaft, but it was thë tegular practice of the défendant, as the 
plaintiff's husband well knew, not to hâve a banfesman in attendance 
during the night. The plaintifl' s husband was killed, in coming out 
of the inine at night, by an accident arising through the absence of 
a banksman. It was held that thé plaintiff 's intestate did not, by 
cOntinued service after he knew of the violation of the statute, there- 
by assume the risk of danger theref roin. The court say (page 426) : 

"An obligation imposed by statute oûgM to be capable of enforcement witb 
respect to ail future dealings between parties afCeeted by it. As to the resuit 
of past breaches of tbe obligation, peoplertiay corne to what agreements they^ 
like, but as to future breaches of it there ought to be nO encouragement giveri 
to the mailing of an agreement between A. a^ad B. that B. shall be at liberty 
to breaiî the law which bas bee^i passed fqij the protection of A. If, the sup- 
posed agreemen^ corpe to this: that the militer eruploys the servant on the 
ternis that the iktter shall waîve the bréach by the master of an obligation im- 
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posed on him' for the beneflt of others as well as of himself, such an agreement 
would be in violation of public policy, and ougbt not to be listened to." 

The judges deciding the case of Thomas v. Quartermaine, 18 Q. 
B. Div. 685, 696, 703, had afflrmed the view that assumption of risic 
did not apply to the néglect of a spécifie statutory duty imposed for 
the benefit of a class, but it was not the case bef ore them. They said 
that the case of Clarke v. Holmes, 7 Hurl. & N. 937, 6 Hurl. & N. 349, 
proceeded on this ground, though it is difiBcult to find the ground 
stated in the opinions. Durant v. Mining Co., 97 Mo. 62, 10 S. W. 
484; Grand t. Railroad Co., 83 Mich. 564, 47 N. W. 837; Goal Co. 
V. Taylor, 81 111. 590; and Boyd y. Coal Co. (Ind. App.) 50 N. E. 368, 
— ^were ail cases where assumption of risk would hâve been a com- 
plète défense if applicable in case of a failure by the master to dis- 
charge a statutory duty to the servant, and the latter's express or 
implied acquiescence therein; and yet the servant was given judg- 
ment. The reasons stated in some of thèse cases for the conclusion 
are not entirely satisfactory, and in the cases from Illinois and In- 
diana no distinction is made between the doctrine of assumption 
of risk and of contributory négligence, but they are ail authorities 
on their facts for our conclusion. The case of Knisley v. Pratt, 148 
N. Y. 382, 42 N. E. 986, however, presented the précise question for 
décision, and the court of àppeals held expressly that a servant, by 
continuing in the employment of a master who is violating a statute 
passed to protect the servant, does assume the risk of danger from 
such violation, and cannot make it the ground of recovery. This is 
followed by the circuit court of appeals for the Second circuit in a 
:N'ew York case. Carpet Co. v. O'Keefe, 25 C. C. A. 220, 79 Fed. 
900. The court of appeals of New York, in Huda v. Glucose Co., 
154 N. Y.' 474, 482, 48 N. E. 897, does not treat the question decided 
in the Knisley Case as controUing the case of servants acquiescing 
in and assuming the risk of a violation of a fire-escape statute by 
their master, and the court declined to décide it. The décision in 
the Knisley Case is largelyibased on the décision of O'Maley v. Gas- 
light Co., 158 Mass. 135, 32 ¥. E. 1119, and Goodridge v. Washing- 
ton Mills Co., 160 Mass. 234, 35 N. E. 484. We think the learnêd 
court of appeals of New York failed to observe that the O'Maley airid 
Goodridge Cases were not suits under a statute deflning and enjoin- 
ing a speciâc duty of a master for the protection of servants,' but 
were suits linder an employer'» liability aet, which relieved the serv- 
ant from the burdenof certain défenses by the master in suits for 
injury sustained by him while in his master'semploy, but did not 
attempt to change the master's duty to the servant, or to change 
the standard of négligence between them as that was flxed at com- 
mon law. Hence it was held by the suprême judicial court of Massa- 
chusetts that the 'doctrine of assumption of risk applied to suits 
under the statute as at common law, and Thomas v. Quartermaine, 
18 Q. B. Div. 685, which was àlso a suit under an employer's liabil- 
ity act, was much relied on. And yet in Thomas v. Quartermaine, 
as we hâve .seen, the two lord justices, forming the majority decid- 
ing the case, expressly pointed ont that in a suit under a statute 
positively flxing a standard of duty the doctrine of assumption of 
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risfe could not be applied. The distinction b'etwëen the employ- 
er's liability act and à'CtS for thé protection of servants in the 
nature of policç Iegi8la,tion, like the act under considération, is clear- 
ly shown in Grififtths T. /Earl of Pfldlpy, 9 Q. B. Diy. 357, where, 
though the: court heldjtbat a :^ervant might "contract the employer 
out" of liability under; the former act, it was said that.this could not 
be done in respect of a liability arising under a statqte like the oue 
at bar, passed for the, protection of servants.; Thg, Knisley Case, 
which, in our judgnaent, was wrongly decided, and many others in 
which a right conclusion was reached, seem to us to confuse an 
agreement to assume the risk of an employment, as it is known to 
be to the servant, and bis contributory négligence. That, under cer- 
tain circumstances, the one sometimes cornes very near the other, 
and cannot easily be distinguished from the other, may be coneeded; 
but in most cases there is a broad Une of distinction, and it is so 
in this, case. For years employés worked in railroad yards in which 
blockswere not used, and yet no one would charge them with nég- 
ligence in so doing. The switches and rails were mère périls of the 
employnient. Assumption of risk is in such cases the acquiescence 
of anordinarily pruden,t.man in a known danger, the risk of which 
he assumes by contract. Contributory négligence in such cases is 
that action or nonaction in disregard of Personal safety by one who, 
treating the known danger as a condition, acts with respect to it 
without due care of its conséquences. ; The distinction bas been 
recognized by the suprême court of the United States. In Eailway 
Co. T. O'Brien, 161 U. S. 451, 16 Sup. Qt. 618, the court said: 

"Thé .second instruction was properly refused because it confused two propo- 
sitions,— that relating to thç rislis assmned by an employé in entering a given 
service, and that relating to the amount of vigilance that should be exercised 
under given circumstances." 

In Hesse y. Kailroad Co., 58 Ohio St. 167, 169, 50 N. E. 355, Judge 
Shauck, speàking for the suprême coui?t of Ohio, said : 

"Acquiescence with knowledge Is not »ynonymous with contributory négli- 
gence. One having fuU knowledge of def«!Ots in machinery with which he is 
employed may yet use the utmost care- to avert the dangers which they 
threaten." ' 

The distinction is exceedingly well brought out in Eailway Co. v. 
Baker, 33 C. C. A. 468, -01 ¥ed. 234, by Judge Woods, speàking for 
the circuit court of app^als for the Seventh circuit. There the ac- 
tion was for damages; against a railroad company for injury sus- 
tained by reason of a breach of a fédéral statute requiring the com- 
I)any to farsnish grab irons. The statute, out of abundant caution, 
expressly provides that the continued service of the employé with 
knowledge of the breach of statutory duty by the company should 
not be regarded as an assumption of the risk. : The court held that 
this proviso did not prevent the company from successfuUy main- 
taining the défense of contributory négligence. Assumption of risk 
and contributory negligefice approximate where the danger is so ob- 
vions and imminent that ho ordinarily: prudent man would assume 
the risk of injury therefronii But where the danger, though présent 
and appreciated, is one which many men are in the habit of assum- 
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ing, and which prudent men who mnst earn a living are willing to 
assume for extra compensation, one who assumes the risk cannot 
be said to be guiltj of contributory négligence if, having in view the 
risk of danger assumed, he uses care reasonably commensurate with. 
the risk to avoid injurious conséquences. One who does not use such 
care, and who, by reason thereof, suffers injury, is guilty of contrib- 
utory négligence, and cannot recover, because he, and not the master, 
causes the injury, or because they jointly cause it. Many authori- 
ties hold that contributory négligence is a défense to an action found- 
ed on a violation of statutory duty, and this undoubtedly is the 
proper view. Such is the case of Krause v. Morgan, 53 Ohio St. 26, 
40 N. E. 886, where the employé, in spite of a warning from his 
superior, and in the face of the most palpable danger, exposed him- 
self to certain injury, and then sought to hold his employer liable 
because he had not employed the statutorj' methods of protecting 
him from the danger. In Kailway Co. y. Cra;g, 19 G. G. A. 631, 73 
Fea. 642, we held that the Krause Case was one of contributory nég- 
ligence, and foUowed it as such. The syllabus confuses the différ- 
ence between assumption of risk and contributory négligence, but 
the syllabus and opinion are, of course, to be restrained to the facts. 
The foUowing cases, relied on by counsel for the railway company, 
were also cases of contributory négligence in suits for violation of 
spécifie statutory duty: Goal Co. v. Estievenard, 53 Ohio St. 43, 40 
N. E. 725; Goal Co. v. Muir, 20 Colo. 320, 38 Pac. 378; Holum v. 
Railway Go., 80 Wis. 299, 50 N. W. 99; Grand v. Eailroad Co., 83 
Mich. 564, 47 N. W. 837; and Taylor v. Manufacturing Co., 143 Mass. 
470, 10 N. E. 306. In the last two cases the distinction between 
contributory négligence and assumption of risk is clearly referred to. 
For the reasons given, we think the court below was in error in 
holding that thé plaintifif assumed the risk of injury from the failure 
of the défendant to comply with the statute passed for his protec- 
tion, and that the case should hâve been submitted to the jury on 
the issue whether, assuming the unblocked guard rails and frogs as 
a condition of the situation, he used due care to avoid injury there- 
from. Judgment reversed, at costs of the défendant, with directions 
to order a new trial. 



In re EOSSEB. 
(District Court, B. D. Missouri, N. D. Aogust 25, 1899.) 

EXAMIUATION OF BaNKBUPT — CBIMINATING EVIDENCE. 

Under the flfth amendment to the constitution of the United States, 
■which déclares that "no person * • * shall be compelled in any crim- 
Inal case to be a witness against himself," where a person is under exam- 
ination before a référée In banljruptcy he is not obliged to answer ques- 
tions when he states that his answers. might tend to criminate him; and 
this is true not-withstanding section 7 of the bankrupt act provides that 
"no testimony given by hiru ahall be offered in évidence against him in 
any criminal proceedlng." 
(Syllabus by the Court.) 

B. A. Jamison, for trustée. 

P. H. Gullen and J. D. Hostetter, for bankrupt. 

96 F.— 20 
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EOGERS, District Judge. Sldney J. Eoy, one of tlje référées in 
bankruptcy for the Northern division of the Eastern judicial district 
of Missouri, certified to this court forits opinion this case, th.e facts 
of which are as follows: Bosser was adjudicated a bankrupt, and 
oited to appear by said référée at New London, in the county of Kalls, 
state of Missouri, on June 23, 1899, to undergo an examination by the 
trustée or his attorneys. That Kosser, in pursuance of the citation, 
appeared, was duly sworn, and in the course of an examination by the 
said référée testifled in substance and to the effect that he had mort- 
gaged a certain pièce of property, about 30 days before he was adjudi- 
cated a bankrupt, for |2,500, and that he had received the money. 
and that one Logan, who loaned him the money, counted it out to his 
attorney, Mr. Cullen, and that Mr. Gullen counted it out to him, the 
bankrupt; whereupon the folio wing questions were put to him, and 
the foUowing answers made: 

"Q: What was done tlien? Aj We went back In the back room, and counted 
the mùDiey out. Q. Who counted It ont? A. Mr. Logan counted it to Mr. 
Oullen, and Mr. Cullen counted it out to me. Q. How much was it for? A. 
■?2,500.Q0. Q. What did you do with it? A. I décline to answer that question. 
Q. Why do you décline to answer that question? A. Bçcause I bave reasons 
for it. Q. What reasons bave you? A. I don't wish to state tbem. I don't 
care to tell the reasons. Q. Did you pay Mr. Oullen any portion of it? A. 
No, sir. Q. You are certain of that? A. Yes, sir. Q. Did you pay Mr. Logan 
any pf it? A. No, sir. Q. You are certain of that also? A. Yes, sir. Q. 
Did ybv} pay anybody else any of it for Mr. Logan? A. No, sir. Q. Did you 
pay any one any portion of that $2,500.00 for Mr. Oullen? A. No, sir. Q. 
Hâve you stlll that $2,500.00 in yoûr possession? A. I décline to answer any 
questions abç>ut that $2,500.00i Q. W^hy do you décline to answer them?' A. 
I bave a reason for it. Q. Wbat rea,sons are tbey? A. Well, the reason is, it 
migbt turn up sometbing to criminate nié. Q. In wbat way would it criminate 
you? À. Well, thére are several diffèrent ways. Q. Wbat ways are tbey? 
A. I don't knoW. Q. Who told you not to answer that question? A. ,1 don't 
know as anybody told me not to answer that question. Q. Did Mr. Cullen 
tell you not tQ answer? A. No, sir. . Q. Did Mr. Hpstetter tell you not to 
answer? A.' ,No, sir. Q. Did you ask him whetber yoù sbould answei' tliat 
question, if It sbould bé put to you? A.I don't remember asking him that. 
Q. Do you swear that you dldn't ask Mm? A. I don't remember what I bave 
asked him. ; I hâve asked him several; ; questions. Q. You don't remember? 
A.. No,, gir," ,,,..,,,„ 

Further on in the examination it appeared that, in addition to Mr. 
Cullen, who was one of the bankrupt's attorneys, the brother of the 
bankrupt had also employed anotlier attorney, Mr. Hostetter, and the 
following questions were put to the bankrupt, and the following an- 
swers givéri: 

"Q. Did you hâve any Other talk with him after that, up to last night? A. 
Yes, sir. Q. WJtien ànd where? A. I met bim iïl Hannlbal, and had a talk 
there, before Mt. Eoy. He was tberé at one time. Q. Did you talk with bim 
about wba:t you èhould testify to? A. No, sir. Q. Dldn't bave any talk With 
him at ail? A. I bad a talk witb him. I never had any talk with him about 
What I should testify to. Q. Did j'on ask bim as to whetber you sbôUld answer 
questions a:9 to the— about the— $2,500.00? Did either one of tbem tell you that 
you sbould refuse to answer questions as to wliat you had done wltb tbe 
$2,500.00 In case the question was asked you? A. No, sil*. Q. Did any one 
ever tell you that? A. No, sir. Q. Why did you think it niight >tend to 
criminate you? A. I bave reasons for it. Q. What are your reasons? Tbey 
are made independent of any suggestions that hâve been made to you by àny 
party [to] in regard to tbe matter? A. Yes, sir. Q. Tben you decided not to 
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answer |the question without its being suggested to you by any one? A. Yes, . 
sir. Q. Where did you get the idea that it would crlminate you? Hâve you 
talked With any one about it? A. It would liave to start from somewheres. 
It rbight as well start from me as anybody. Q. You got It from yourself ? A. 
ïes, sir. Q. By intuition? A. I got it from myself. Q. It was simply from 
the fact that your own conscience had told you that you had eommitted some 
crime, and that you mustnot answer that question? A. I got it from myself. 
I hadn't eommitted any crime, however. Q. Why do you refuse to answer it, 
then, if you liadn't eommitted any crime? A. I had my reasons for it. There 
was other things besides crime. Q. What other things were they? A. I don't 
linow. Q. You State that at Mexico, on the 17th of March, 1899, W. H. Lo- 
gan pald you $2,500.00 in cash. A. Yes, sir. Q. And that you received it 
from him. Now, I asli you what you did with that $2,500.00. A. I décline 
to ansWer that question. The Référée: You will hâve to answer the question. 
The Witness: I am not prepared to answer that question now. The Keferee: 
You will hâve to answer it. Mr. Jamison: Q. Do you still refuse to answer 
that question? A. Yes, sir. Mr. Jamison: May it please the court, in view 
of the fact that this witness has refused to answer the question, or any ques- 
tion, about what' he did with the $2,500.00 which was paid to him l)y Mr. 
W. H. Logan on the 17th day of March, 1890, I move that this witness be de- 
elared In contempt of court) and that ail that portion of his testimony com- 
mencing with his statement with référence to what he and Cullen and W. H. 
Logan did af ter leaving Mexico, also on March 17, 1896, down to the last 
question asked him, be certifled up to his honor, Judge Elmer B. Adams, judge 
«f the district conrt, for action thereupon, forthwith. (So ordered by the réf- 
érée.)" 

Upon this matter being certifled up to the district judge for his 
opinion, an order was made by the district judge requiring said Ros- 
ser to show cause, if any he hâve, before Hon. John H. Rogers, acting 
judge of said court, at his chambérs in the fédéral building in the 
eity of St. Louis, Mo., on Monday, the 24th day of July, 1899, at 10 
il. m., why he should not bé punished as for a contempt. On the 24th 
day of July the said Rosser appeared, and filed the f ollowing answer : 

"Now cornes the said banlirupt, and, showing cause to the citation in this 
case, says that he refused to answer the question propounded to him before 
the référée for the reason that his answer to said question, and to questions 
of similar import, would liave a tendency to show and prove, and would prove, 
that he is guilty of crimes under the law of the state and United States, and 
would point out to the public when and where and how to obtain évidence 
against him showing him to be guilty of criminal acts." 

This answer was duly sworn to. It will be observed, in passing, 
that this answer is directly in conflict with his testimony wherein he 
says that at the time he refused to answer the question he had not 
eommitted any crimes. It is true that at another place in his testi- 
mony he stated that to answer the question would tend to criminate 
him. The question therefore arises as to whether or not the court 
can compel him, by proceedings for contempt, to show what disposi- 
tion he has made of the |2,500, which unquestionably belongs to his 
creditors, and should hâve been placed in his schedules as a part of 
the assets of the bankrupt, and turned over to his trustée. Assum- 
ing that he has sworn to his schedules as the bankrupt law requires, 
it must be admitted that, if he were compelled to answer the question, 
and it should appear that he still has the |2,500, either in his own 
possession, or has placed it where it is held by some other person for 
him, but subject to his control, he ought to be indicted, under the 
bankrupt Jaw, for perjury. If he has not got the money, but has 
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made way with it in some way, so tliat it is not under his control, and 
is not held for him, and he has no interest in it, then he could answer 
the question without incriminating himself. But it is impossible for 
the court to détermine which state of f acts is true. That question 
can only be determined by tis answering the question; and disclosing 
what he has done with the $2,500. The court is of the opinion that, 
under such circumstances, to compel him to answer the question is 
a violation of rights guarantied to him by the fifth amendment to 
the constitution. See Counselman v. Hitchcock, 142 U. S. 547, 12 
Sùp. et. 195; Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644. 

It was urged in argument that he could not avail himself of this 
provision of the constitution, because, under the seventh section of 
the bankrupt law, it is expressly provided, "but no testimony given 
by him shall be offered in évidence against him in any criminal pro- 
ceeding." But this language is not half so strong nor half so broad 
as the language of the act of February 25, 1868 (15 Stat. 37), which 
was considered, and the same argument made, in the case of Counsel- 
man V. Hitchcock, 142 U. S. 560, 12 Sup. Ct. 195, in which case the 
court held that the witness could not be compelled to answer. That 
act, as will be seen by ah examination of the case of Brown v. Walker, 
was subsequently amended, and the language of the act made still 
broader, and yet, when tbat act came to be considered, it was upheld 
by a bare majority of tlie court, four of the judges dissenting, and 
holding that tiie witness should not hâve been compelled to answer 
the questions. A critical examination of thèse two cases, I think, 
justifies the court in the conclusion that the witness in this case ought 
not to be compelled to answer the question, and may rely upon the 
constitutional guaranty found in the fifth amendment. The bank- 
rupt, therefore, will be discharged 



In re ROSSER. 
(District Court, B. D. Missouri, E. D. August 26, 1899.; 

Bankbuptcy — Refusai, to Turn Ovbr Assets. 

A bankrupt who admits that he had in his possession $2,500 in cash, 
three or four weeks before proceedings in bankruptcy were begun against 
him, and who refuses, when an order Is made upon him, to turn It over to 
the trustée, or to give any account of what dlspositiori he has made of it, 
should be çommitted to prison until he disgorges the same. 

(Syllabus by the Court.) 

In Bankruptcy, 

On April 7, 1899, an involuntary pétition in bankruptcy was flled in this 
court against George P. Rosser, and on May llth foUowing he was adjudlcated 
a bankrupt. On June 5th thereafter one Frederick E. Neeper was appointed 
his trustée in bankruptcy, and, havlng duly qualifled, was, at the commence- 
ment of thèse proceedings, actlng as such. At the relation of said trustée, 
Sldney J. Roy, référée in bankruptcy of this court, cited said bankrupt to 
appear before him at Hannibal, Mo., on the 23d day of June, 1899, to submit 
to an examination in accordance with the ninth paragraph of thé seventh sec- 
tion of the act of July 1, 1898, commonly called the "Bankrupt Act." Rosser 
appeared, aàd, among otlier things, testifled that on the 17th day of Màrch, 
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1899, he mortgaged certain real estate for the sum of $2,500 to one Logart, and 
he refused to tell what had become the money, or to glve any account thereof. 
ïhereupon the référée in baniiruptcy made an order requiring him to pay over 
the money to the trustée, which he refused to do, and the référée entered an 
order declaring him in contempt of court, and certifled the matter to this court 
£or its opinion and action. The other materlal facts will sufflciently appear in 
the opinion. 

B. A. Jamison, for trustée. 

P. H. Cullen and J. D. Hostetter, for bankrupt. 

EOGrEES, District Judge (after stating the facts as above). Ac- 
companying the certiflcate of this case to this court, the référée sent 
up the testimony of Bosser and that of varions other witnesses, who 
were examined on the 23d and 24th days of June, 1899, and also the 
schedules as flled by the said Rosser. From thèse schedules and the 
testimony of said Rosser the following facts appeared : Rosser began 
the gênerai merchandise business at Center, Rails county, Mo., in the 
month of June, 1898. It is not made to appear from the testimony 
that at the time he entered the business he was in debt. On the con- 
trary, it appears that he had a cash capital of about |2,000, a portion 
of which was in bank. He first bought out a small stock of goods, 
and then began making small purchases, but later made large pur- 
chases of various merchants in différent cities, chiefly in the city of 
St. Louis. During the months of January and February, 1899, large 
quanti ties of thèse goods purchased were delivered. Early in March 
following, and before the bills for thèse large quantifies of goods had 
matured. Rosser began negotiating a trade of his entire stock of 
goods and merchandise to one Briscoe for a house and lot in said 
town of Center, and a 120-acre tract of land situate near thereto. 
The negotiatidns were pending about 12 days, and on the 16th of 
March the trade was consummated. Immediately before the trade 
was consummated, an invoice of the goods on hand was taken, show- 
ing something about |3,600 of stock on hand. Of this stock |3,000, 
as invoiced, was turned over to Briscoe for the realty aforesaid. and 
the remainder of the stock was sold in job lots to confldential friends, 
former employés, and near relatives. The persons to whom thèse 
job lots of goods were sold were creditors of Rosser, and, notwith- 
standing that fact, paid cash for the goods which they bought. The 
120-acre tract of land which Briscoe conveyed to him in part payment 
for the goods was mortgaged at that time for nearly its fuU value, 
and the mortgage due. The house and lot were unincumbered, and 
worth about $1,400. Pending the negotiations for this trade between 
Briscoe and himself. Rosser, with the assistance of his attoruey, was 
negotiating a loan upon the land and house and lot above referred to. 
The deed from Briscoe to the bankrupt for the house and lot and land 
was executed on the 16th of March, and on the day following a man 
by the name of Logan, with whom Rosser's attorney had been nego- 
tiating for a loan, advanced to Rosser |2,500 on the land and house 
and lot, and took a mortgage to secure the same, which matured in 
six months. The deeds from Briscoe to Rosser, and the mortgage 
from Rosser to Logan, were recorded about the same time, — possibly 
on the same day, — so that the negotiations for the sale of the mer- 
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chandise and the moptgage of tke property to be received therefor 
were being conducted at oneand the same time, and, presumably, 
with tàe knowledge of ail pf the parties. Not one cent of the pro- 
céeds oï the sale ofhis stock, of goods, wares, âli^'iinerchandise, nor 
of the proceeds of the mortgage of $2,500, was appropriated to the 
payment of his creditors. As stated, when he engagea in business, 
he was not in debt; had capital ampunting to not lëss than |2,000, — 
possibly more. When he constnmiatèd the trade àbôve referred tp, 
nine months after he beg^n business, his mercantile debts amounted 
to about $5,400, and, incliiidihg the mprtgage on the ïand, there were 
other debts amountîng in tte aggregatè to abput |4,500; in other 
words, he was indebted, %hen hequit business, Vin about the sum of 
f 10,000. Among hi^ kèsets îs the 120-açre ti^act pf land covered by 
two nibrtgàges for ia, ïàrgér amount than the yàlùe pf the land and 
the hbu^e and Ipf. ' JËIà other assets are purely pominal. His con- 
dition maybe summëd'up as follows: His $2,000 was gone, the mer- 
chandisé he had wa^ gpne, his assets wère npminàl, and he owed 
$10,000 in money. By his own testimony he showed that about two- 
thirdë b|'thë gppds lié "had bought were paid for in cagh, and his out- 
stânding' aècpilntâ àïé so small as tp show that his eôliections must 
hâve beeh excellent. UpPn being interrpgated befpre the référée as 
to whàt he hàd done with the $2,500 for which he had mortgaged the 
real ëslîate, he dèclinéd to answèr, upon the ground he could not an- 
swer tbe question withput incriminïiting bimself, and yet, in his testi- 
mony, he says that bé had not, at that time, committed any crime., 
After a thprpugh and 'searchiilg investigation, np information was 
furnishèd bythe bankrupt as to what he had done either with the 
money he had received oh the mortgage or with the money for which 
he had spld the gPpds. He claimed tp hâve çome to St. Louis im- 
mediatel;f aftér gettihg the money oh the mortgiage, and to hâve re- 
mainéd nerè à short While, and seeks to leave thjé impression that he 
was dissipating, and, probàbly, gambling, but doés not positively so 
state, but does say that when he returned he did npt hâve the money, 
and déclines to give any disposition he had njade of it whatever. Up- 
on appearing in this çpuft he first âléd an answer, in which he asked 
for timé to produce testimony to shpv? that he was unable to comply 
with the order of the référée in bankruptcy requiring him to pay over 
the $2,500, and also stated his inability to do so. This answer was 
not undèr oath. It was accompanied, howevér, by an aflfidavit of 
one of his attorneys, in the nature of a complaint, that the référée had 
not allowed him to bé présent when other witnessés were examined, 
and that the référée ■Would not allow his counsel to cross-examine 
him. The court thereupon ma,de an order permitting him to be cross- 
examined, and set the case down, on motion of his counsel,. for hear- 
ing on the foUowing day. At the hearing he declined to be cross-ex- 
amined, aûd flled an answer, in substance to the effect that he had 
disposed of this $2,500 before the proceedings in bankruptcy were 
instituted against him, and that he was wholly withoiit the power to 
pay the money, because he did not hâve it, and had ho way of raising 
it. He makes no disclosure whatever as to how he disposed of it, to 
whom he disposed of it, what he disposed of it for, or anything about 
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it, beyond what has been stated. The pétition of the trustée, bere- 
tofore flled, is now pending to commit him for contempt for not obey- 
ing the order of the référée to turn over the money. 

I hâve caref uUy read over ail the testimony, and carefully considered 
the questions involved, because of its important bearing, not only 
upon the rights of the bankrupt, but as it may affect the gênerai ad- 
ministration of the bankrupt law. The ninth paragraph of section 7 
of the bankrupt law provides that the bankrupt shall, "when présent 
at the flrst meeting of his creditors, and at such other times as the 
court shall order, submit to an examination concerning the conduct 
of his business, the cause of his bankruptcy, his dealings with his 
creditors and other persons, the amount, kind and whereabouts of his 
property, and, in addition, ail matters which may aifect the adminis- 
tration and settlement of his estate"; and section 41 provides that 
"a person shall not, in proceedings before a référée, disobey or resist 
any lawful order, process, writ," etc.; and in paragraph b of that 
section it is provided "that the référée shall certify the facts to the 
judge, if any person shall do any of the things f orbidden in the section. 
The judge shall thereupon, in a summary manner, hear évidence as 
to the acts complained of, and if it is such as to warrant him in so 
doing, punish such person in the same manner and to the same extent 
as for a contempt committed before the court of bankruptcy, or com- 
mit such person upon the same conditions as if the doing of the for- 
bidden act had occurred with référence to the process of, or in the 
présence of, the court." The question, therefore, arises whether the 
order made by the référée was a lawful order, within the meaning 
of section 41 of the bankrupt act. The présent bankrupt law is new, 
and there are very few adjudications. A good deal of light, however, 
is thrown upon this subject by décisions under the English bankrupt 
law, as well as under the former bankrupt laws of this country. A 
case strikingly in point with this (in which the cases are reviewed) is 
the case of In re Salkey, 21 Fed. Cas. 235 (No. 12,253), in which Judge 
Blodgett said: 

"The banknipts in tins case occupy substantlally the attitude of saying to 
the court: 'We liave had in our- possession assets to the value of over $20,000 
between January and October, 1873, and refuse to give any account thereof. 
We hâve not turned tliem over to our assignée. We do not admit we hâve them 
in our possession. The cotirt and creditors must help tiiemselves; do the 
best you can. We staud mute, and refuse to throw any light upon the sub- 
ject of the disposition of this large amount Of funds.' " 

That statement is no stronger than the facts in this case. Be- 
tween June, 1898, and March, 1899, this défendant had in his posses- 
sion many thousands of dollars' worth of goods. He had capital, 
when he entered business, of |2.000, He quit business with the 
12,000 gone, |10,000 in debt, |5,400 contracted for merchandise 
bought, and in about one month before he was adjudicated a bank- 
rupt he had in his possession |2,500 in cash, raised by mortgage, and 
several hundred dollars in cash, the proceeds of the sale of the goods. 
He says: 

"I hâve paid no debts. I hâve no goods. I disposed of the $2,500 in money. 
My bock accounts are practicàlly worthless, and nominal in amount. My 
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otheE'assetsamount to very littla I décline to glve any account of what I 
hMp;,done wijih the money I hâve recelved on this mortgage, and I hâve not 
turnéd over to thé trustée that whleh I received for goods. Novv, do the best 
you ean. I décline to give any account of what I did with it." 

In the case of In re Salkey; supra, Judge Blodgett said: 

"Is the court to sit tameiy by, and be baffled by such acts of practical con- 
tumacy on the part of a banlcrupt? Perhaps no more forcible illustration of 
the necessity pf the exercise of the powers specifically granted to the Kuglish 
bankrupt court, and, as I bave claimed, impliedly granted to the banliiupt 
courts undèr our law, could be imaglned than the case before us. Hère the 
bankrupts admit that between the Ist of January, 1873, and the time tbat 
proceedings in bankruptcy were comménoed against them, they liad meruhan- 
dise and property in their possession which they had purchased on crédit, and 
not paid for, to the value of over $35,000. They refuse to explain what bas 
become of that property. They offei* no hypotliesis to account for its disap- 
pearance, but simply say, in response to the final order for accounting, that 
they hâve no further account to give. Can it be said that any reasonable 
roind should be satisfled with such an accounting by a bankrupt for his assets? 
Oan it be said that a court eharged with the administration of tlie estate of a 
bankrupt, and bound to see that ail the estate goes to the assignée for the 
benefit of creditors, is to be satisfled, on such a showing, that the bankrupts 
bave honestly turned over to the offlcers of the court ail their assets? Ought 
the court to be put ofE with mère silence, or refusai or neglect to account in 
a reasonable manner for assets traced clearly to and admitted by the bankrupts 
themselves to bave been in their hands and under their control at so récent a 
date? The administration of banlirupt estâtes is, in the main, unsatisfaetory at 
best; but how much more must it be if there is no power to unearth concealed 
assets, and compel bankrupts to disgorge their hidden property. The duty of 
the bankrupt is to honestly account for his assets according to facts. He may 
hâve lost his property by unfortunate spéculations, or by gambling, even, so 
that it Is beyond his reach or that of his assignées, and a true statement of 
the facts would be an accounting for it. That is a showing of what bas become 
of it, within the intention of the law; but until some explanation is made the 
court rnust hold the bankrupt accountable. If, upon such examinatlon, it is 
made to appear to the satisfaction of the court that a bankrupt bas assets 
secreted which he bas not delivered to his assignée, surely it could not be ex- 
pected that the court should be content with the mère barren results of the 
information which the examlnation should give; but the court clearly has the 
power to enforce the surrender of the property. If it appears to the satisfaction 
of the court that it is still in the control of the bankrupts themselves, or no 
dlsclosure is made to show that any other person has possession of it. The 
conclusion is inévitable, from the admissions of the bankrupts in the examina- 
tlons, that they still hâve the possession, In some manner, of those goods or 
their proceeds, or they have information or knowledge as to where those goods 
or proCeeds can be found, and fraudulently wlthhold such Information." 

If this language had been used with référence to the case at bar it 
must be conceded it could not have been more apposite. In this con- 
nection, see the Case of Purvine, repbrted in the National Bankruptcy 
News, Jniie 15, 1899, No. 14, p. 326, decided by United States Dis- 
trict Judgè Edward E. Meeks. In both cases cited the parties 
were committed until they disgorged the assets in their possession. 

If any case was ever presented to a court of justice which disclosed 
a more delibérate and corrupt scheme on the part of a banlcrupt to 
swindle his creditors than the one at bar, I have not met with it. 
The story he tëlls of what he did after getting the money is so evasi\e, 
unreasonable, and incredible as to produce but one effect,— that of 
utterly destroying the credibility of the bankrupt. Indeed, his 
whole évidence covering the period in which he was in business shows 
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a degree of recklessness, want of probity, and dishoaesty rarely ex- 
hibited in courts of justice. If the bankrupt law is to be adminis- 
tered so as to permit a man, by deliberate dishonesty, to dissipate bis 
assets in thé way the défendant is shown to hâve made away with 
his, and escape responsibility by perjury, and thereby swindle bis 
creditors, the bankruptcy court must inevitably become a harbor of 
refuge for rascals; and honest men, who hâve been unfortunate in 
business, and for whose beneflt the law was enacted, will hesitate 
to accept its beneflcent provisions, because a discharge in bankruptcy 
will become a badge of vice and crime. Either one of two things is 
true in this case, — this mortgage upon which he claims to hâve raised 
$2,500 is a sham, intended for the purpose of enabling him to appro- 
priate the land in question ultimately to his own use, or else he got 
the |2,500. If he got the |2,500, he bas it now, or he has invested 
it in something else, or he has deposited it somewhere with some one, 
to be held in trust for him. He does not deny having invested it in 
other property, nor does he attempt to account for it, so that it may 
be, while he has not the money itself, he has that which represents 
it; and, in the judgment of the court, either the money or that which 
represents it is still under his control, notwithstanding his answer. 
It cannot be assumed that a man who has practiced such rascality as 
this has done it for the purpose of giving away the money, and he is 
unwilling, under oath, to state that he has either gambled it away, or 
that he has lost it in dissipation and vice. He has sworn, and other 
witnesses hâve sworn, that he received the money, — among others, 
his attorney, and Logan, who loaned him the money; and Logan has 
sworn that it was never returned to him, and, indeed, dénies any col- 
lusive conduct between himself and the bankrupt as to the mortgage 
on the property. Tbe court must therefore assume that it is true 
that the bankrupt got the f2,500 in cash. He has so testilied him- 
self, and, having made his bed by saying he got it, he must now lie 
upon it, or produce the money. In the language of Judge Blodgett, 
it seems to me that the court ought not to allow itself and the credit- 
ors of this man to be mocked in this way. It ought to compel him 
to account for this money, or, if he has invested it otherwise, to make 
it known, and turn over whatever he has invested it in to the trustée, 
to the end that justice may not only be done to the creditors of the 
bankrupt, but that such high-handed and impudent attempts at 
swindling may, as far as possible, be prevented in the future. The 
order of the court, therefore, will be that the bankrupt stand com- 
mitted to jail until he shall account for and surrender to the trustée 
the |2,500, the proceeds of the mortgage, which he received on the 
17th day of March, 1899. 
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In re IDZALL. 

(District Court, S. D. lowa, C. D. August 24, 1899.) 

No. 571. 

1. Bankrtjptcy — Discharge— CoNCEÀLMBNT op Phoperty— Evidence. 

Creditors opposing the discharge of a bankrupt on the ground of his 
havlng concealed property from his trustée must assume tlie burden of 
proylng such concealnient; and it is net sufflcient for them to show merely 
Ws former ownership of certain goods, and tliat lie Is not now able to 
aéèount for the same, but there must be évidence of his présent possession 
or coiïtrol of such property. 
îJ. Samb-s-^Faii-urb TO Keép Books-^Iktènt. 

jUnder Banisruptcy Act 1898, §: Ittb; it îs not sufflcient to forfelt a bank- 
rupt' s rightjto discharge that he - ihas: f alled to keep bfJoliS of account or 
records from wilch his true condition might be ascçrtained, but it must 
' further be shôWn that such failiire was "wltli fràuduient latent to eonceal 
hle true flnanoial condition." 
3. Same— Evidence of Jntekt. '■ • : ' ' 

Where It appeared that a Ijanltrupt had not fcept sueh books or records 
as would be sufflcient to disclose his true flnancial; condition, but that his 
systein or method of Iceeplng hl^ açcounts, Jncomplete and insufficient as It 
■Was, had beeh persisted in by liJm durihg the whble time hè had been in 
. business (about nine years), and had nôt been in any respect changed after 
thé passage of the présent bankrùptcy act, held not sufflcient to justlfy 
the court in infemng ithat the bankrupt's f allure to keep proper: books 
was "wlth fraudulcnt iiitent tp eonceal his true flnanpial condition." 

In Bankrùptcy. On apjplicatidn for discharge.' / 

Diidiëy &Cô£9n,tor opposing I creditors. , 

Read«; Eead, for bankrupt. I 

WOÔLSON, District Judgè. ' Thë grounds of opposition to dis- 
charge, as 'flnaliy presented, are:' (1) That the bankrupt knowingly 
and fraudulently, while a bankrupt, concealed from hiâ trustée prop- 
erty belônging to his estatë; àiid (2) that with fràuduléùt intent to 
eonceal his truë condition, and in conteniplation df bankrùptcy, the 
bankrupt, since July 1, 1898, has failed to keep books ôf account or 
records from which his true <;olid!tibn might be ascertained. 

1. As to such cOncealment, which niust, in thî^ 'éaÉe, be of money 
or property, the évidence submittéd fails to showeithér. The bank- 
rupt is unable to account satîsfactorily for neaçly f 1,600 of goods 
bought by him after August, 1898. The opposing Creditors do not 
claim that sUch évidence shows any of said gOQds as being in his 
possession, or under his control. ÎNdr do they clâîra that he has been 
or is withholding from the trustée àny money which was received for 
such goods. But they claim that he should hâve said goods, or their 
proceeds, or else be prepared to account for same. He is not able 
to account for them. It must be borne in mind, however, that we 
are not hère considering mère carelessness in business matters, how 
ever gross may be such carelessness. The charge is concealment, 
and that is an affirmative act, implying something of présent posses- 
sion or control. For one cannot, in the sensé hère intended, eonceal 
that which has entirely passed from his possession or control. If 
the goods were sold before institution of bankrùptcy proceedings. 
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then they did not belong. tp the Ijankrupt's estate at tlie time when 
bankruptcy proceediugs were instituted, and are mot concealed by the 
bankrupt. If the proçeeds of thèse goods were paid ont by Idzall 
before such, proteedings were instituted, then he has not the money. 
It never was a part of the estate, and he is not concealing same. 
His ipability tp point ont where thèse goods went, and to açcount 
l'or the money received for such as were sold, shows strikingly lax 
business methods, or, rather, lack of business methods. The burden 
is on the opposing creditor to prove concealment. This has not been 
done. "^ 

2. The books in which Idzall made his business entries are frag- 
mentary. His '^'blotter," with its attempted entries of daily sales, is 
unintelligible, even under Idzall's efforts at explaining same. He 
kept no cash book, and no merchandise account. His bills of goods 
purchased were placed "on a book," he says, in his office, and his 
method of ascertaining to whom and for what ampunts he was owing 
for goods bought was to consult this hook. As he paid a bill, he took 
the bill off this hook, and laid it away. He apparently made some 
effort to keep some sort of "accounts" under différent headings. So 
îixr as related to the banks with whom he dealt, he has kept a fairly 
intelligible account in his books. But in his examination Idzall could 
not tell the gross amount of sales during any month since June, 
1898, nor the gross amount of money received on sales for any such 
Tnohth, nor the parties to whom or purposes for which a large part 
of his moneys were paid out. He could only partially state thèse 
facts. He was not "able tp keep books," he testifles. Yet he was 
doing some wholesaling, and was retailing each business day. His 
brother traveled as salesman for him. Idzall testifles that lie never 
took any list or invoice of the goods which the brother carried on each 
trip, and that his brother, when starting on each trip, took such goods 
as he desired, put them in his salesman's trunk, from time to time 
remitted proçeeds, and at end of trip the brother paid over whatever 
amount îie acknowledged to be net proçeeds of his sales; that no list 
or invoice was taken of goods returnedat close of trip, and no settle- 
ment was ever had with the brother during ail the time the brother 
was making thèse trips as such salesman. So far as concerns "f all- 
ure to keep books of account or records from which his true condi- 
tion might be ascertained," there could searcely be fonnd a case 
where, with any attempt whatever to keep books, there was a greater 
failure in so keeping same that therefrom the true financial condition 
might be ascertained. But such mère failure does not fdl the terms 
of the présent law. The statute of 18G7 was not, on Ihis point, re- 
enacted in the présent statute. Hère there must additionally ap- 
pear that such failure was "with fraudaient intent to conceal his true 
financial condition," etc. If such intent can be deduced from mère 
failure to keep proper books of account, the déduction might easily be 
hère made, so far as merely the actual condition of the books since 
July 1, 1898, is concerned. And counsel for opposing creditors has 
strongly urged that therefrom the court must find such fraudaient 
intent. Without attempting to deflne the quantum of évidence, or 
in what lines it must run, to justify flnding this fraudulent intent to 
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conceal the true finÀûcial cônâition, I am unable in this instance to 
flnd such intent undèr the eviaênce. Idzall àad been in business 
about nine years, when he Vas adjudicated a bariknipt. During ail 
that period, his attempts at boy>kkeeping were made in two ledgers 
(one largely relating to befôrè, the other during and since, 1898) with 
a blotter in use for daily sales. So îar as I can ascertain from the 
évidence and from an inspection of thèse books, there seems no 
change in his attempted kèéping of them. Whatever of method ex- 
isted at any time seems to hâve beèn continued without chang^. No 
évidence is produced tending in any way to shovf that his earliest 
efforts at this bookkeeping Were attended with or caused by any at- 
tempt at concealing his true flnancial condition. He seems to hâve 
kept merely such accounts as sufficed to inform him of sales and pur- 
chases made on crédit, where partial payments were to be made, and 
of the condition of his bank account. But he seems not to hâve 
understood that books of account might be so kept as that therefrom 
the ânancial condition of the merchant could be obtained at any time; 
and his examination shbws that he did not know what was meant 
by "bills payable" ând "bills receivable," and he kept no accounts con- 
cerning them. With this évidence before me as to his attempted 
bookkeeping methods, and as to its being the same from his starting 
as a merchant, and the faet that since the présent bankruptcy statute 
went into etfect no change in such bookkeeping has been had, I am 
unable to flnd that there was fraudaient intent, since the présent 
bankruptcy statute went into effèct, to conceal his true flnancial con- 
dition in Idzall's failurë to keep books of account which a prudent 
merchant would hâve kêpt, and from which his true flnancial condi- 
tion might hâve been ascertained. 

In what bas above been said, I désire that I be not misunderstood. 
This case is decided upon the exceedingly peculiar facts attending it. 
The lack of business System shown in the évidence could scarcely fail 
to bring flnancial disaster in its train. The only wonder is that it 
was delayed so long. The évidence could scarcely hâve presented 
looser business practice, and less regard for that scrutiny and care- 
fulness in business methods which must underlie mercantile success. 
The décision herein reached flnds its basis almost entirely on the fact 
that, whatever intent might hâve been inferred from the évidence and 
inspections of the books relating to matters occurring since July 1, 
1898, is negatived or overthrown by the évidence and inspection of 
the books for seven or eight years prior thereto. This évidence, ad- 
mitted without objection, compels me to overrule the objections to 
discharge hère presented. The décision herein reached must not be 
misinterpreted as in any wise justifying failure to keep proper books 
of account. If the merchant cannot himself keep a set of books, 
from which at any time his true flnancial condition can be ascer- 
tained, it is his duty to employ some compétent person for that pur- 
pose. Due regard for his own business safety, if no other reason 
existed, should induce him to keep a proper set of books. And this 
practice is now so universal that it may well be regarded with sus- 
jjicion when a merchant fails to keep such books, and therefore may 
justly require him to produce some satisfactory reason why he 
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fails to observe in his business that bookkeeping which is generally 
regarded as an essential part of safe busineslB methods, and as con- 
serving honesty in business affairs. Let an order be entered overrul- 
ing the objections to the application for discharge, at costs of oppos- 
ing creditors, and discbarging the bankrupt. 



In re WOODRUFF (two cases). In re McCORVEY. In re COWDKEY. 
(District Court, S. D. Georgia, W. D. August 4, 1899.) 

1. Bankbdptcy— Waivbr of Exemptions— Jukisdiction ovbe Bxbmpt Peop- 

BRTY. 

A court of banlîruptcy, by virtue of the powers conferred upon it by 
Bankruptey Aet 1898, c. 2, § 2, and particularly the grant of authority to 
"détermine ail daims of bankrupts to their exemptions," has jurisdlction to 
protect and enf orce, agamst property set apart to the bankrupt as exempt 
under the laws of the state, the rlghts of creditors who hold his notes or 
©ther llke obligations containing a wrltten waiver of the exemption, but 
■who bave not reduced their claims to judgment, nor otherwise established 
a spécifie lien on such property. 

2. Same — BiGHTs OF Crbditoks. 

On the pétition of creditors who hold notes or other obligations of the 
bankrupt containing a wrltten waiver of exemptions, but who hâve not ob- 
tained judgments, nor otherwise established liens on the property, the court 
of bankruptey wlU direct the trustée to administer the property set apart 
to the bankrupt as his homestead exemption, the same as other property 
of the estate, but keeplng a separate account of the proceeds. Such pro- 
cèeds wlU constitute a spécial fund for distribution to those creditors who 
hold walvers of exemptions, and they wlll be required to exhaust this fund 
before coming upon the gênerai estate. The bankrupt, or any one In his 
behaJf, may redeem the homestead by paylng the claims of such creditors. 
8. Bamb — Stat of Dischabgb. 

A bankrupt's application for discharge may be stayed until there has 
been a definite settlement of the rlghts of creditors who claim the privilège 
of enforcing their claims against property which has been set apart to the 
bankrupt as his homestead. 

In Bankruptey. On pétitions of certain creditors of Eli Woodruff, 
Z. B. Woodruff, H. J. McCorvey, and W. D. Cowdrey, bankrupts, pray- 
ing for a stay of proceedings on the applications of the said bankrupts, 
respectively, for discharge, and for other relief. 

Hall & Wimberly, Gréer & Felton, and Ansley & Ansley, for pe- 
titioning creditors. 

Allen Fort, for bankrupts. 

SPEEB, District Judge. Thèse are plenary proceedings in equity 
brought by certain creditors of the bankrupts above mentioned. 
They are ail alike. The petitioners hold promissory notes given by 
the bankrupts containing waivers of the right to the homestead and 
exemption allowed by the laws of the state of Georgia. Thèse waiv- 
ers constitute a part of the contract of indebtedness, and were made 
in accordance with the provisions of the constitution of the state em- 
powering the debtor to waive or renounce in writing his right to the 
beneflt of the exemption therein provided. Petitioners allège that 
the trustées of the estâtes of the bankrupts hâve set apart the ex- 
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emptions nnder the prpvisiojis; of the aot of coQgress, :aBd>liave re- 
ported the items andeijtiflftated value therepf to tbe eourty;1ie>toi)k- 
j?upts thenxselves haveappjied for a discliarge; the petitioueps hold 
no security.for their debts, except ia so far as the waiver of homestead 
and exemption may be .constnied as a, security; and that, if a dis- 
charge is granted by the court at this time without making some pro- 
vision for the enforcement of the waiver notes, the petitioners will be 
without remedy. This is made to appear by a recitation of the law 
of Grëorgia (Code, § 2850). This pi*bvidés how the exemption can be 
subjected to the payment pf the debt containing a waiver of home- 
stead. It is by putting the debt in judgment, and causing exécution 
issued thereon to be levied tin the exempted property. The bills al- 
lège, that, the entire estâtes of the bankrupts not consumed in ex- 
penses having been set apart by tiie trustées as exemptions, if the dis- 
chargè in bànkruptcy shairhow be granted by the court, without re- 
serVing to the petitioning'qifeftitbrs thë'riglit to sue qi^ s^ debts and 
put the same in judgménty or ! without givingjudgmentscreating liens 
there&n, the petitioners will be left without the means of enforcing 
their rights créât ed by the waivers of exemption. The prayerS are 
that the bankrupts' applications for discharge be stâyed and not 
granted uhtil the petitioners are giveh ah opportunity to enforce 
their waivers of homestead either by proceedings in the state court 
or in this court, or that, in the event discharges shall be granted, the 
same be sti molded as to savé to the petitioners their right tb reach 
the exemptions set ?iiiart to the bankrupts, and that in thé meantime 
the court will protect and préserve the exempted property, and pro- 
vide for its due administration, distribution, etc. : The défendants, 
who are the bankrupts, demùfred to the pétition for want of jurisdic- 
tien, and argument was heard thereon. 

The question presented by the pléadings and argument in thèse 
causes is of flrst importance. ; It aflects the vast prépondérance of 
the written promises to pay which hâve been made iîi this state since 
the adop}:ion of the constitution in 1877. It iç this: lias the bànk- 
ruptcy cotirt jurisdictiontô protect or enforce against the bfinkrupt's 
exemption, the rights of creditors not having a judginent or other lien, 
whose prbnlissory notes or other like obligations to paj^ co'ntain a 
written waiver of the homestead and exemption authorized and pre- 
scfibed by the constitution of the state, or are such creditors to be 
remitted to the state courts for such relief as may bé there obtained? 

The constitution of the state provides (article 9, § 1): 

"There shall be exempt from levy and sale, by virtue of any process whatever 
under the law;s of this state, except as herëlnafter excepted, of the property 
of every head of a family, or guardian or trustée of a famlly of mlnor chUdren; 
or every aged or inflrm person, or person haylng.the cape and support of dépend- 
ent females 6Î any âge, who Is not the hèad of a family, realty or personalty, 
or both, to thë value in the aggregate of Sixteeli hundred dollàré," 

Code, §5914, provides; , ,., 

"The debtpr sdjall haye powçr to waive oj: i;enounce in writing his right to 
the beneflt of thé exemption provided for in this article except as to wearing 
apparel, and not exeeedlng ^hree hundred dollars' worth of household and 
kitchen f urniture, flad provisions, to be selected by himself and his wif e, if 
any, and he shall < mot, af ter it is set apart, alienate or encumber the property 
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so exempted, but it may be sold by the debtor and his wife, if any, jolntly, with 
the sanction of the judge of the superior court of the county where the debtor 
résides or the land is situated, the proceeds to be reinvested upon the same 

uses." 

The statutory remedy for the enforcement of simple promises to 
pay, containing a waiver of the homestead, is found in section 2850 
of the Code, which is as foUows : 

"In ail cases when any défendant in exécution has applied for, and had set 
apart a homestead of realty and personalty, or either, or where the same has 
been applied for and set apart out of his property, as provided for by the consti- 
tution and laws of this state, and the plaintiff in exécution is seeking to pro- 
oeed with the same, and there is no property except the homestead on which 
to levy, upon the ground that his debt falls wlthin some one of tlie classes for 
which the homestead is bound under the constitution, it shall and may be law- 
ful for such plaintiff, his agent or attorney, to msike affldavit before any offlcer 
authorlzed to administer oaths, that, to the best of his knowledge and belief, 
the debt upon which such exécution is founded is one from which the home- 
stead is not exempt, and it shall be the duty of the offlcer in whose hands the 
exécution and afBdavit are placed to proceed at once to levy and sell, as 
though the property had never been set apart. The défendant in such exécu- 
tion may, if he desires to do so, deny the truth of the plaintifC's affldavit by 
liling with the levying officer a counter affldavit." 

The constitution now of force, which contains the provisions above 
quoted, was adopted in 1877. This constitution was substituted for 
that of 1868, which made provision for a much larger homestead ex- 
emption, namely, |2,000 in land and |1,000 in personalty. The con- 
stitution of 18C8 was adopted shortly after the late Civil War, when 
the dire necessities of the people resulting theréfrom had caused a 
popular demand for large measures of relief to debtors. It was soon 
found, bowever, that the policy of allowing a homestead exemption so 
large that it practically protected ail the property in the state 
from levy and sale for debt had destroyed private crédit. The people 
concluded that they had gone too far, and that the remedy was worse 
than the malady. A convention was called to change the constitu- 
tion, and perhaps the most important change in the organic law ef- 
fected by that body was the revision of the homestead, and the réduc- 
tion of its value to the amount now prescribed. But this was not the 
only change in the homestead law effected by the constitution of 
1877. Under the constitution of 1868, it was impossible for the debt- 
or to avoid the efifectiveness of his exemption by any waiver or re- 
nouncement of his right thereto in a simple promise to pay. This 
inhibition upon the citizens of the state was scarcely less injurions 
to the crédit of the people than the large homestead itself. The 
farmers, merchants, and business men of small property, who consti- 
tuted an immense majority of the people, had no basis of crédit to 
obtain funds by means of which the really enormous resources of the 
state could be developed through individual ventures. This being true, 
the people perceived that not only must the homestead be reduced in 
size, but that the head of a family in whose favor it was allowed must 
be given the privilège of waiving it, in order to obtain crédit. This 
resulted in that clause of the constitution above quoted, which made 
the waiver of homestead eiïective. In reliance upon this provision 
of the organic law, for nearly a quarter of a century, almost if not 
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quite ail of the importaût contracts for lending money in this staté 
hâve been made. It wàs, indeed, essential to private tredit. 'A 
simple calculation, based lipon the number of persons in Georgia en- 
titled to the |1,600 homestead of the présent constitution, and the 
aggregâte values of property in the state, will demonstrate that, with- 
out the power to waive the homestead, values equaling ail the prop- 
erty of the state could be set apart and exempted, and theref ore with- 
drawn from the assets of the people available as security for debt. 
It may be further said that the great material development of the 
state during the last 22 years has been largely attributable to the 
stability of crédit and the confidence of business men resulting from 
this clause of the constitution. If this provision is now to be ren- 
dered nugatory, it is obvious that it may produce the most far-reach- 
ing and disastrous résulta. It remains to be determined if the 
act of congress of 1898 creating a uniform system of bankruptcy has 
so impaired the remedy of creditors holding "waiver notes," as they 
are called, which hâve not yet been reduced to judgment, that the 
homestead exemption set apart by the trustées in bankruptcy shall 
be practically beyond their reach. It is insisted, for the petitioners, 
with great earnestness and force, that the controversy before the 
court possesses this wide signiflcance. It is contended that the dis- 
charge in bankruptcy of the debtor will discharge the debt to secure 
which the waiver of homestead existe, and, this being true, that suit 
cannot be brôught in the state court to obtain judgment and exé- 
cution by means of which the waiver can be made. effectuai. Nor 
does the défendants' counsel seek to évade the force and signiflcance 
of this contention. He dénies that this court has jurisdiction to 
take any action to protect the creditors holding waiver notes. He 
says that it is no concern of the court whether the waiver is valid or 
invalid, whether it is destroyed or preserved. He déclares that the 
creditor who holds a waiver has a debt no more sacred than one who 
does not hâve it; "the law pays them both, — discharges them alike." 
He contends that, if the waiver amounts to a lien upon the homestead 
property, the creditor can go into the state court and seek to subject 
it thereto; otherwise, that the debt is ended by the discharge in 
bankruptcy. It cannot be well contended, however, that the waiver 
constitutes a lien, in view of the conclusive holding of the suprême 
court that it does not. Staff ord v. Elliott, 59 Q-a. 837. Let us in- 
quire if the législation of congress on this subject is capable of this 
alarming construction : 
Section 6 of the bankrupt act provides: 

"This act shall not affect the allowance to bankrupts of the exemptions 
whieh are prescrlbed by the state laws in force at the time of the filing of the 
pétition in the state wherein they hâve haâ thelr domicile for the six months, 
or the greater portion thereof , Immediately preceding the fllmg of the pétition." 

It further provides that the bankrupt, in flling Ms pétition, shall 
set up his claim to exemption; that is, he shall assert what property 
he claims. It makes it the duty of the trustée to set apart the bank- 
rupt's exemption, report the items, and estimate the value thereof to 
the court, afe'soon as practicable after his appointment. This is, of 
course, merely a ministerial duty. The statute also gives to the 
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court of bankruptcy the power "to détermine ail claims of baakrupts 
to their exemptions." It seems clear, from this récital, that tlie 
initial clause of the bankrupt act, relating to the exemption, is a 
limitation upon the opération of tlie act itself, rather than a posi- 
tive enactment interfering with the homestead législation of the 
several states. "This act shall not affect the allowance to bankrupts 
of the exemptions which are prescribed by the state laws in force." 
If this be true, then it is also true that no exemptions are allowed 
thereby which are not prescribed by the state laws in force, and, it 
an exemption is set apart to the bankrupt, it is by the appropriate 
remedy to be subjected to the rights of the creditors therein which 
the law of the state has deflned. And yet it is also true that if the 
exemption is set apartj and the bankrupt is also given his discharge, 
the creditor holding the waiver would be forbidden by the act to bring 
or maintain his action in the state court. Where, then, is his reme- 
dy? It must exist. He has a right. 'TJbi jus, ibi remedium." I 
should hâve had less difficulty in indicating the remedy, and granting 
the relief sought by the petitioners, but for the fact that it has been re- 
cently decided by a learned judge, whose opinions are entitled to much 
considération, that when the bankrupt's exemptions hâve been set 
apart by the trustée, and the action of the trustée approved, the court 
has no further control over the exempted property, and will not retain 
jurisdiction over it for the purpose of enforcing the rights of the cred- 
itor holding a note in which the bankrupt has waived his right to 
homestead and exemption. In re Camp, 91 Fed. 745 (décision by 
Judge Newman), In that case the question arose upon the applica- 
tion for the exemption out of the partnership assets, made by a mem- 
ber of a bankrupt firm who had no private property. The partner- 
ship was between father and son. The son applied for exemption, 
and the évidence, said the learned judge, "fails to show that B. T. 
Camp, the son, has such interest in the partnership assets as would 
authorize the allowance to him of the exemption. AU it does show 
is to the contrary." It followed, then, that the court could not and 
did not allow any exemption at ail. In that condition of the record, 
the learned judge remarked: 

"Wbile, in view of what has been stated above, it may be unnecessary at 
présent to détermine tlie next question raised in this case, still, as it is one of 
gênerai importance, and will frequently arise, it may as well be decided now 
as hereafter. The question is as to the efCect in banliruptcy of a waiver of ail 
rights of homestead and exemption contained in notes made by the bankrupt." 

It seems justifiable to conclude from this recitation that, since 
there was no exemption before the court, the décision of my learned 
Brother, that he had no jurisdiction to enforce a waiver thereon, was 
not the resuit of the clear and exhaustive considération usual with 
him when rights are actually in controversy, but may be regarded 
as merely a dictum. A dictum is deflned to be "an opinion expressed 
by the court, which, not being necessarily involved in the case, lacks 
the force of an adjudication." The suprême court of the United 
States has held that, in order to make an opinion a décision, there 
must hâve been an application of the judicial mind to the précise 
question necessary to be determined to fix the rights of the parties; 
96 F.— 21 
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and, thérèfore, said the learned judge delivering this opinion, "this 
cdûrt Mâfe neter held itself bound by any part of an opinion which was 
net needM tO'the ascertainment of the question between the parties." 
Garroll v. CàrroU's Lessee, 16 How. 287. In view of this authority, 
with great defèreiice to my learned Brother of the Northern district, 
I fèel at libértry to examine the reasoning and authorities by which 
he rëaehed thils conclusion. The opinion in Re Camp is principally 
based upon a décision in Re Bass, 3 Woods, 382, Fed. Cas. No. 1,091, 
whére Justice Bradley rendered the opinion. There, it is true, the 
learned asSociàte justice of the suprême court held that the exempted 
property constitutes no part of < the assets in baûkruptcy. "The 
agreÉment of the bankrupt in any patticular case to waive the right 
to^-thë 'exemption makes no différence," said Justice Bradley, "but, 
whether So or not, it is not for the bankruptcy court to inquire. The 
exemption is created by the state law, and the assignée acquires no 
title to the exempted property. If the oreditor has a claim against 
it, he may prosecute that claim in a court whifch has jurisdiction over 
the property which the bankrupt court has not." The great eminence 
of the learned justice pronouncing thîs' décision, likë the high au 
thorityofhîs opinions, cannot be qnestioned. The ruling was made, 
howevet*, u^on a construction Of the bankrupt act of 1867; and it re- 
lated tô'4he homesteàd law of 1868;'nndeir a condition of the law and 
at a time' when it was true, as Btatedrby Justice Bradley, that the 
agreement ôf the bankrupt tû' any particular caseto waive the right to 
the exemption imade no différencie. The décision of the question now 
bef ore: the toart must be made upon a construction of the bankrupt 
act of 1898, and the homestead lawias piîescribed by the state consti- 
tution of 1S77, and now it does make a différence whether there was 
a waiver of the right to exemption under the act of 1877 in such prom- 
ises to pay as those presented by the petitioners hère. Under the 
constitution of 1868 there could be no effective waiver of homestead 
excépt in an instrument creating a lien, and the bankrupt law of 1867 
provided that the per son holding a'iienneed not come before the 
bankrupt court at ail, but might enforce his lien" by a proceeding in 
the state court irrespectively of the bankrupt proceedings. Under 
the constitution of 1877, as we hâve seen, the waiver of exemption is 
effective, although it may be made in an instrument not creating a 
lien, — in a sinjiple promise to pay. Bèsides, there is nO provision in 
the bankruptcy législation which authorizes the holder of a simple 
contract note, although it contains a waiver of exemption, to go for- 
ward and sue the note to judgment, in a state court or elsewhere, 
after the discliarge in bankruptcy has been granted. Judge Brad- 
ley's ruling goes on the idea that there is a forum elsewhere to dé- 
termine the right of the creditor in whose favor the lien existed. We 
hâve seen that:when such right existed there was such a forum under 
the bankruptcy législation by which the décision of Justice Bradley 
was controlled. It will be presently seen that there is no forum 
now, other than the bankrupt court, to hear the claims of any creditor 
holding a waiver note which had not been reduced to judgment at the 
time the proceedings in bankruptcy Ivere flled. It follows that the 
wide variation between the homestead law of 1868 and that of 1877, 
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and the tankruptcy law of 1867 and that of 1898, distinguishes the 
décision of Justice Bradley from the case now before the court. This 
is true, I think, of ail the other cases cited by Judge Newman in sup- 
port of his conclusion. 

For the clearer understanding of the distinction between the ef- 
fect of the waiver under the law of Georgia as it existed when it 
was construed by Justice Bradley, it may be serviceable to consider 
briefly certain décisions of the suprême court of the state bearing 
on the subject. The flrst of thèse will indicate that the learned jus 
tice was right in his conclusion that there was a forum which could 
efEectively enforce a waiver of the homestead when the instrument in 
which that stipulation existed was a lien. This is the case of Sim- 
mons V. Anderson, 56 Ga. 55. There Chief Justice Warner said: 

"The only question made hère was whether the défendant In the mortgage 
fi. fa. could waive his right as the head of a family to claim a homestead in 
the property described in the mortgage, so as to prevent him from afterwards 
obtaining a homestead on the spécifie property mortgaged, and claiming the 
same as homestead exemption, as the agent of his wife, from being subject to 
the mortgage fi. fa." 

The décision was that the waiver in the mortgage was binding, 
and it was enforced by the courts of the state. This was under the 
homestead law of 1868. A very différent ruie was announced, how- 
ever, by the same court, where the waiver of a homestead did not ap- 
pear in an instrument creating a lien. This will be found in Stafford 
V. EUiott, 59 Ga. 837; Mr. Justice Jackson delivering the opinion of 
the court. This, too, was under the constitution of 1868. "This 
case," said the learned justice, "involved the question of the effect of 
a gênerai waiver of the right of homestead made in a promissory 
note." The agreed facts were: Stafford, Blalock & Go. held a note 
against Z. H. EUiott, dated and due in 1873. They sued the note to 
judgment, and caused exécution to be issued and levied upon 150 acres 
of land. The note was an ordinary promissory note, except that it 
contained a waiver of the right of homestead, — what is commonly 
called a "gênerai waiver." At the time EUiott gave the note, he 
owned the land. After giving the note, he applied for and procured 
a homestead on the land, as agent of his wife and children; and the 
question submitted was whether the land was subject to levy and sale 
for the debt or not. The court held that no lien whatever was creat- 
ed by the note, and proceeded to distinguish the case of Simmons v. 
Anderson, supra, remarking: 

"This case is wholly unlike that, in that no lien is created in this case, and, 
further, if he obtains crédit by creating a lien on a particular pièce of property, 
and in express words malîes the lien secure by covenanting not to take a home- 
stead on it, then he is estopped from so doing; but a gênerai waiver like this 
in the promissory note, describing uothing, creating a lien on nothing, does not 
estop him." 

And so the land was held not subject to the debt. See, also, Bur- 
oughs V. TVTiite, 69 Ga. 845. 

The effectiveness and validity of the waivers in instruments creat- 
ing a lien, and the distinction between that and the gênerai waiver 
like those now under considération, and the différent rules obtaining 
under the constitution of 1868 and that of 1877, were again before 
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thé suprême court of the state in the case of Broach t. Powell, 79 Ga. 
81, 3 S. E. 763. In that case, also, an exemption in bankruptcy was 
relied upon by the debtor. There Chief Justice Bleckley, with bis 
accustomed vigor and clearness, reafflrms the previous rulings, and so 
conclUsively establishes the law that further citation of authority 
will be superfluous. 

From thèse authorities the conclusion is, I think^ irrésistible that 
the holder of a waiver obligation, whether spécial in the form of a 
lien or a gênerai waiver, as in a promissory note, had, under the 
bankrupt act of 1867, no right to admission to the court of bankruptcy 
lor the purpose of enforcing his demand against the bankrupt exemp- 
tion, as it was then limited by the homestead law of 1868. If his 
waiver was gênerai, he had no right anywhere, as against that home- 
stead. If his waiver was in the form of a lien, or in an instrument 
creating a lien, as held by Justice Bradley in Ke Bass, supra, and the 
suprême court of Georgia in the décisions above quoted, he might 
enf orce his claim in the state court, — the forum provided for him. 
There was no failure of remedy for him. The contrary is true now, 
as to creditors holding waivers in promissory notes and similar 
promises to pay. We hâve seen that the suprême court of the state 
bas held that thèse waivers dp not constitute a lien against the home- 
stead projperty unless they, hâve been reduced to judgment. ' They 
cannot be reduced to judgment in the state court, if, after their exécu- 
tion, the bankruptcy court takes jurisdiction of the debtor's property, 
brings îh the creditors, and proceeds conf ormably to the bankruptcy 
law to set apart the exemption and to grant the discharge. The 
obvious conclusion is, that unless this large class of creditors are to 
be deprived of the effectiveness and vitality of that stipulation pro- 
vided for them by the organic law of the state which was the se- 
curity for their debt, that it is the duty of the bankrupt court by suit- 
able decrees to afford them the opportunity of establishing the lien 
provided for them by the law of the state. There are no liens exist- 
ing in behalf of the petitioners now before the court, but they ail 
hâve waiver notes which entitle them to liens. "Id certum est quod 
certum reddi potest." Under the plenary power given the bankrupt 
court by the act of congress, it is compétent to protect the rights of 
thèse creditors, and to avoid the rude shock to private crédit in this 
state which would resuit if such creditors should be turned out of 
court with no opportunity whatever, in the face" of the bankruptcy 
discharge, to establish their liens in the courts of the state. A con- 
struction which would lead to thèse calamitous résulta should not be 
adopted, unless rendered obligatory upon the court by the plainest 
and most imperative provisions of the law. Now what appropriate 
remedy is there within the jurisdiction of the court to grant relief 
to creditors of this class? Shall the creditor be remitted to the state 
court? This would seem antagonistic to the scheme, and even to the 
philosophy, of the bankruptcy législation. Thèse creditors bave al- 
ready been brought before this court. Having no liens, they had 
no power to stay out, unless they wished to abandon their debts alto- 
gether. Shall we bring them in hère, and then turn them out, and 
require each man to bring a separate suit elsewhere, with ail the 
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costs and expenses incident thereto? It is true, I think, that a very 
large proportion of thebankrupts in this state will possess assets less 
in value than the amount of the exemption. Quite as large a propor- 
tion hâve waived this exemption in îavor of their creditors. Shall 
ail the creditors of such bankrupts be denied relief hère, when they 
are aiready before the court, and driven to a multiplicity of suits, 
which will eat up the substance of the debt, when in one cheap, uni- 
f orm method of procédure the rights of everybody may be adjudicated 
in this Court? Fortunately the court of bankruptcy is given jurisdic- 
tion to do everything necessary to the administration and distribution 
of the bankrupt estâtes. Bankr. Act 1898, c. 2, § 2. And, after 
this enumeration of powers, it is also declared by the law that this 
express grant shall not take away any of the powers the court would 
hâve had but for the enumeration of certain spécifie powers. Upon 
examination it will be seen that the limitations upon the power of 
the court were much greater under the act of 1867. The court of 
bankruptcy, as we hâve seen, is now given the express power "to dé- 
termine ail daims of bankrupts to their exemptions." Now, what 
does this language import? If the court has the power to détermine 
that the bankrupt is entitled to his exemption as against the creditors, 
it certainly has the corrélative power to détermine the right of the 
creditor to attack the exemption upon any légal ground. This lan- 
guage is not a limitation upon the power of the court, to be strictly 
construed, but it is a grant of jurisdiction, which must be beneflcially 
construed to carry out its purpose. The language must bave a rea- 
sonable construction, and with the express grant of power to déter- 
mine ail claims of the bankrupt to his exemption there seems clearly 
to go the power to détermine that the bankrupt has no claim to an 
exemption in favor of particular creditors, because, under the consti- 
tution of his state, as to them he has solemnly renounced and 
waived it. 

Pursuant to thèse conclusions, in the cases before us the demurrer 
will be overruled, the applications for discharge will be stayed, and, 
since thèse claims and the waivers of exemption are not contested, 
the court will by suitable decree establish the lien of the creditors 
against the homestead set apart by the trustée. Since the property 
is aiready in custodia legis, tlie levy thereon provided for by the stat- 
ute of the state may be regarded as superfluous. In the meantime 
the application for discharge will be stayed until the rights of the peti- 
tioning creditors are deflnitely settled, and the référées will be direct- 
ed by suitable orders in similar cases which may subsequently arise to 
report whether the creditor, under the law of Georgia, is entitled, be- 
cause of the provisions of his contract, to hâve his lien established 
against the exemption of the bankrupt. Let a suitable order be 
drawn, directing me trustée to carve out of the property set apart as 
a homestead exemption to the bankrupt free from the claims of gên- 
erai creditors a portion of said property of the value of $300, which 
shall be set apart as a homestead to said bankrupt, to be free from 
the claims of ail creditors of said bankrupt, including such creditors 
as hold gênerai waivers of homestead. The other portion of said 
property set apart in the |1,600 exemption shall be dealt with by the 
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trustée I)r,ecisely as if it did not constitute part pf th^^homestead es- 
emptiQnj'exç^pt that a apparat^; ficcount shall be keptof the proceeds 
6f sp,id.p6r;tJoa, and the saïae shall constitute a. spécial fund for dis- 
tribiitiori tçj tlie çreditors holding gênerai waiyers !of bpaiestead made 
by tue banlirupt, and to tWs fupd they miist flrst resç-rt for payment 
of tieir daùns before sharing in tUe, général fund; provided, how- 
ever, tlia;ti sbpujd the bankrupt, or Vny one for l^iai, pay off the claims 
of.such crediitors holding , général waivèrs pf,homeste^d within 30 
days from thi? date, the entiiîé,|i,600homestead set apart shall stand 
and be approypd fis the exemption of the |)ahKrupt, 



, . In re jq^EGG- et al. , ■ 

(District Court, D. Oonbectlcut. July 31, 1899.) 

'"■',,;■, ' ''''\ No. 60. / 

1. Bankrt^ftcy— Tjtle of Trustée— Cojtditioiîal Sales. 

Where à gtate statute providës thatcoilditional sales çf personal prop- 
' erty, uiiless try #riting, acknowledged anà reeorded, shall be'deemed abso- 
. lute sales, exceptnas betweén the parties or théir persoaal représentatives, 
property heldiby a,baEkFiBPt purehaser n&der a ; bill. 6f, §ale not acknowl- 
edged, or refiorded will yest in his trustée for the hene^t of.the estate, and 
cannot be fèciainied frpm liim by the vendor, àltliough, as agalnst the 
bankrupt hirdàfelt, such vétidor toight hàVe claiiiied the prôiJerty for non- 
payment of tha price. ' ' • ': i k ■ 

2. Samk— 'CoNPLic'r OP Laws. .. .' . < ■ . - : 

Where a çpntjract of condltional sale of personal property Is made in one, 

State, but provides for tlie dçliyery of the chattels in another state, and 

their «se there; by the purciasèrj it IS to be governed, in a côntest betvveen 

the vendor and the trustée in bankru'ptcy of thé Vendée, 'by thé la* of ' the 

: latter state, aot the former, i : * m ■ 

In Bankruptcy. : On reviç^ of, décision of référée in bankruptcy. 

David Strouse, for trustée in bankruptcy. 

Edgar M. Warner, for claimant, Woonsocket Napping Mach. Oo. 

TOWNSEND, pistrict Judge.' This is an appeal froiu a décision 
of, the référée denying the -êipplication of the Woonsocket Napping 
Machine Company for the 'aeliyery of a certain napping machine. 
Said machine was sold in Rhode Island, and shipped to Connecticut, 
the freight being paid by tlie purehaser, how bankrupt, under a writ- 
ten agreement, signed by! eaîâ purehaser, which proyided that the 
machine should' remain the property of the vendor until paid for. 
The .agreement was made in Ehode- Island, where suqh an agreement 
neied not be, recorded, ^.nd provided that the paachine should be 
shipped to Connecticut, where such agreements must be acknowl- 
edged and recoBded in order to be valiçj, àgainst third parties. The 
Connecticut statute of 1895 (chapter 212) is as foUows: : 

"Section 1. Ali cpntracts for the sale of personal prqperty, except household 
furniture, musical instrumehts, bicycles, and such .property as is by law exempt 
from attaehment and executiqn!, coiidïtibhèd that tlie title thereto shall remain 
in the vendor after delivery; sliall be in writing, dèscribing the property, and 
ail conditions of said sale, acknowledged béforé some compétent authority, and 
recorded within a reasonable: tlme in the town clerk's office in the town where 
the vendee résides. 
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"Sec. 2. Ail conditional sales of Personal property which shall not be made in 
conformity with the provisions of the preceding section shall be beld to be 
absoluté sales, êxcex)t as between the vendor and the vendee or their personal 
représentatives, and ail such property shall be liable to be taken by attachment 
and exécution for the debts of the vendee, in the same manner as anj other 
property not exempted by law." 

There is due on said machine |308 under said contract. Counsel 
for the Woonsocket Napping Machine Company claims that the 
trustée in bankruptcy takes only the title of the bankrupt, and that 
the contract was complète in the state of Ehode Island, where the 
agreement of sale was executed. In support of the first proposition 
he relies upon the décision of the référée in the Case of George W. 
McKay, iïi the district court for the Northern district of Ohio. The 
décision of the référée on said point was as f ollows : 

"The assignée took the property, subject.to such equities, liens, or incumbran- 
ces as would hâve alïected it had no adjudication in bankruptcy been made. 
The assignée, can assert in behalf of the gênerai ereditors no claim to the pro- 
ceeds of the sale of the property v^fliich the bankrupts themselves could not 
hâve asserted in a contest exclusively between them and the mortgagee. 
* * * A comparison of the bankrupt acts of 1867 and of 1898 does not 
show that the trustée under the act of 1S98 bas any greater rights than the 
assignée had under the act of; 1867." 1 Nat. Bankr. News, 133. 

Sections 67a and 70a (5) of the act of 1898 provide as f Ollows: 

"07a. Claims which, for want of record or for other reasons, would not hâve 
been valid liens as against the claims of the ereditors of the banlsrupt shall not 
be liens against his estate." 

"70a. (Stating what property passes to tlie trustée.) Propeity which, prior 
to the fillug of the pétition, he (bankrupt) could by any means bave transferred, 
or which might hâve been levied upon and sold under judicial process against 
him." 

Tliese provisions are not found in the law of 18G7. I am therefore 
of the opinion thàt the alleged title of claimant is not valid against 
the estaie of the bankrupt, and that the trustée has greater rights 
than the assignée had under the act of 1867, and has the right to said 
property. That such a conditional bill of sale is not valid as against 
exécution ereditors in Connecticut unless recorded, is established by 
the following cases: In re Wilcox & Howe Ce, 70 Oonn. 224, 39 
Atl. 163; Cash-Kegister Co. v. Woodbury, 70 Conn. 321, 39 Atl. 168. 
It is settled by numerous décisions that, where such a contract con- 
templâtes or: expressly provides that the property is to be delivered or 
used in another state, the law of the latter state prevails. Hart v. 
Manufacturing Co., 7 Fed. 543; Pittsburgh Locomotive & Car Works 
v. State Kat. Bank of Keokuk, 19 Fed. Cas. 785 (No. 11,198); Hery- 
f ord V. Davis, 102 U. S. 235 ; Chicago Ev. Equipment Co. v. Mer- 
chants' Bank, 13G U. S. 268, 280, 10 Sup. Ct. 999; McGourkey v. Rail- 
way Co., 146 U. S. 536, 13 Sup. Ct. 170. In the case at bar it is clear 
that the, parties contemplated a transaction to be carried ont and 
completed in the state of Connecticut, and that the transaction is to 
be governed by the law of said state. It is also clear, from the char- 
acter of the contract, that it is not a lease ; that, whatever may hâve 
been the langùage used, the parties contemplated, not a borrowing 
or a hiring, but a conditional sale, which, under the Connecticut 
statute, is to be treated as an absoluté sale of the ijroperty. Hery- 
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ford T. Davis, suprà; Chicago Ey. Equipment Co.- v. Merchants' 
Bank, supra; Loomis v. Bragg, 50 Conn. 228; Hiné i. Roberts, 48 
Oonn. 267. Tlie décision of the refçree is afflrmed. 



BUTTFIELD v. BIDWBLI, et al. 

(Circuit Court of Appeals, Second Circuit. July 18,- 1899.) 

No. 161. 

Commerce— RBGtrtÀïiNa Importation of Teas. 

lii tlie aet of Slarcli 2, 1897, regulating tlie importation of teas, whicli 
provides tliat the secretary of tbe treasury "sball flx.and establisli uuiforin 
standards of purity, quallty, and fltness for consumptlon of ail liinds of 
teas imported into the United States," and prohibits the importation of any 
teas below the standards so flxed, the'word "quallty" is inserted in addi- 
tion to the requlrements of the former statute, and under such act it is 
compétent for the secretary to flx a standard of qtia,lity, and to exelude 
from importation teas below such standard, althougli they are equal to 
the standard of purity, wholesomeness, and fltness for consumptlon in 
other respects. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
For opinion in circuit court, sce 94 Fed. 126. 

James L. Bishop, for appellaiit. 
Edward B. Whitney, for appellees. 

Before PECKHAM, Circuit Justice, and WALLACE and SHIP- 

MAN, Circuit Judges. 

PER CUEIAM. The basic question in this case is as to the true 
construction of the act of congress of March 2, 1897, entitled "An 
act to prevent the importation of impure and unwholesome tea." 
Section 1 makes it unlawful "to import or bring into the United 
States any merchandise as tea which is inferior in purity, quality, 
and fltness for consumption to the standards provided in section 3 of 
this act, and the importation of ail such merchandise is hereby pro- 
hibited." Section 2 provides for the appointment by the secretary 
of the treasury, immediately after the passage of the act, and on or 
before February 15th of eaeh subséquent year, of a board of tea ex- 
perts, "who shall prépare and submit to him standard examples of 
tea." Section 3 provides that the secretary of the treasury, upon the 
recommendation of said board, "shall flx and establish uniform stand- 
ards of purity, quality and fltness for consumption of ail kinds of teas 
imported into the United Sta,tes,'' samples of such standards to be 
deposited in varions custom hoUses, and suppUed to importera and 
dealers at cost, and déclares that "ail teas, or merchandise described 
as tea, of inferior purity, quality and fltness for consumption to such 
standards shall be deemed within the prohibition of the flrst section 
hereof ." Sections 4-7 provide for the examination of importations of 
tea, for a re-examination by the board of gênerai appraisers in case of 
a protest by the importer or collector against the flnding of the 
primary examiner, and for testing the purity, quality, and fltness 
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for consumption in ail cases of examination or re-examination "ao- 
cording to the usages and customs of the tea trade, including the test 
of an infusion of the same in boiling water, and, if necessary, chemical 
analysis.'' The complainant allèges that the secretary of the treas- 
ury, assuming to act under the au thority of thèse provisions, has fixed 
and estahlished standards of purity, quality, and fltness for consump- 
tion of teas, but that the défendants, under régulations and instruc- 
tions promulgated by the secretary, hâve continuously excluded from 
import into the United States, and threaten to continue to do so, 
teas in ail respects equal to the said standards in purity, wholesome- 
ness, and fltness for consumption, because the same were not of a 
taste, flavor, cup quality, appearance, color, or size of leaf equal to the 
said standards. Upon the légal theory that within the true mean- 
ing of the act of congress no teas are prohibited from import which 
are equal to the standards which hâve been established "in purity, 
wholesomeness, and fltness for consumption, and freedom from adul- 
tération or extraneous matter," notwithstanding they are not of the 
quality in other respects required by the standards, the complainant 
insists upon the remedy of an injunction. The argument for the 
complainant in efEect requires the word "quality," wherever used in 
the act of congress, to be eliminated, or, if not eliminated, to be read 
as a synonym for "purity" or "fltness for consumption." The history 
of the enactment shows that the word was industriously inserted to 
make the act a more stringent substitute for the existing législation. 
By the act of March 3, 1883, then in force, any merchandise imported 
"for sale as tea," adulterated with spurious or exhausted leaves, or 
containing such an admixture of deleterious substances as to make it 
"unût for use," was prohibited ; and exhausted leaves were deflned 
to include any tea which had been deprived of its proper quality, 
strength, or virtue by steeping, infusion, décoction, or other means. 
Thus the importation of tea containing such an admixture of leaves 
as to be deprived of its proper quality or virtue by any method of treat- 
ment was prohibited. That act, however, contained no provision for 
the establishment of government standards; and the establishment 
of uniform standards in the interest of the importer and of the con- 
sumer had become a recognized necessity. In a report by the senate 
committee on commerce, in 1897, the provision was suggested as de- 
signed, among other things, to protect the consumer against "worth- 
less rubbish," and insure his "receiving an article fit for use." 'Kie 
report pointed out that the "lowest avéra ge grade of tea ever before 
known was uow being used" by our consumers, and proposed as a 
remedy the establishment of standards of the "lowest grades of tea 
fit for use." As originally introduced in the house, the bill prohibited 
the importation of "any merchandise as tea which is inferior in purity 
or fltness for consumption to the standards provided in section 3 of 
this act." It was amended in the senate by inserting the word 
"quality" between the words "purity" and "fltness for consumption" 
wherever they occurred in the house bill. The amendment évinces 
the intention of the senate to authorize the adoption of uniform stand- 
ards by the secretary of the treasury which would be adéquate to 
exclude the lowest grades of tea, whetlier demonstrably of inferior 



330 96 FEDERAL REPOETER. 

purity, or unflt for consumption, or presumably or possibly so because 
of their inferior quality. The house concurred in tbe amendment, 
and the measure was enacted in its présent terms. We conclude 
that the régulations of the secretary of the treasury are warranted 
by the provisions of the act, and for this reason that the complainant 
is not entitled to an injnnction. This conclusion renders it unneces- 
sary to consider the other objections which hâve been urged against 
his suit. The order denying a preliminary injunction is afflrmed. 



ASIHRICAN WAETHAM WATCH CO. v. SANDMAN, 
(«rcult Court, S. D. New York. July 28, 1899.) 

USTPAtK COMPETITIOK— "WaLTEAM" WATOHJIS. 

Tlie Word "Waltham," on watches, while orlginally used in a geo- 
graphjçal sensé only, bas ty its lonig-contlnued use by the American 
WaltUàm Watcti Company acquired a seco'ndary meanlng, as a désignation 
of thte'watéhes manufactured by tli&t Company; and its use by anotlier 
manufacturer, witliout some accompanyîng statement to clearly distinguisli 
its watches f rom 1;hose majauf actured by sucli cornpany, and in a manner 
caleulated to, and which does, deceiv^ purchasers, constitutes unfair com- 
petitlon.i 

This was a suit in equity for an accounting and; an injunction 
against unfair compétition; in trade.;' 

Frank li. CràWford, for complainant; 

H. H. Kellogg àùd Oliver K. Mitchell, for défendant. 

TOWNSEîJPy District Judge. X)u>final hearjng herein, complain- 
ant asks fox? an injunction and acQouftting agains^/the défendant by 
reason of liis .^nlawful use of the, woi4 "Waltham''/ op watches sold 
by him. ; The 'suprême cotirt of ,Mftssachusetts has, decided the same 
questions as, are berein involved .aidVÉlPsely to the, claims of défendant. 

Complainaat i», and has been for ijea^rly 50 years,, a manufacturer 
of watches atWaltham, Mass. , It i was practically : the pioneer in 
the watch business in this country.: >Prior to l^^j the date of the 
establishment of its business, only;twP attempts hjad been made in 
this country to manufacture watcha?,!botb of which were unsuccess- 
fitl. Its business bas gpown to an enormous eyt^ut, ijearly 8,000,000 
of watch movements being sold by it, ail of whichnSFith but few ex- 
ceptions, hâve borne the name ''Walibanï,?' and ovec |iï,.000,000 hâve 
been expended by it in advertising and f amiliarizingi the public with 
its watches. It appears that originally the name "Waltham" was 
thus used in a geographiôaL sense^ but by contiaued use it has ac- 
iquirfed a secondary meaning, as a désignation of watchçs of aparticu- 
lair class, and purchasers; hâve corne to understand that watches 
stainped with the name "Waltham" are watches made by complainant. 
In 1895, one E. A. Locke> for whom.this défendant, was sole selling 

1 As to imfalr compétition gepeî'al,ly, seé noteto Scheuer ,v., Muller, 20 G. 0. 
A. 165. and note to Lare v. Harper & Bros., 30 C. 0. A. 37(5. 

As to use of geographicaj hames às trade-marlis or trade-nàmes, see note to 
Hoyt v. J. T. Lovett Co., 17 C. O. A. 657, âid note to Illinois Watch-Case' 
Oo. V. Elgin JSfat. Watch Co., S5 O. 0. A. 242. 
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agent, began the manufacture of watches in Waltham undèr thé 
name of "Columbia Watch Company." Said Locke was net a rési- 
dent of Waltham. Before locating liis business there, he talked with 
one Frederick Ripley of the value of the name "Waltham" in connec- 
tion with watches, and said that, if he ever were to manufacture 
watches, he would do so at Waltham; and he further said to Eipley 
"that be considered Waltham the best place in the world to manu- 
facture watches, because-the word 'Waltham' would sell a watch"; 
and in answer to the question how the word "Waltham" had come 
to be known ail over the world he said, "Through the Waltham watch, 
that is manufactured in Waltham by the American Company." Said 
Locke has made watches similar in appearance to those manufactured 
by complainant, and stamped with the names of fictitious corpora- 
tions and the words "Waltham, Mass." They were of an inferior 
(luality, and were sold for a much lower p'rice thari those of complain- 
ant. While the number of watches made by said Locke prior to 1898 
(îid not exceed 25,000, such watches were stamped with much higher 
uumbers, so as to suggest, together with the name "Waltham," the 
oHer and original manufacture of watches by complainant; and pur- 
chasers were, actually d«ceived into believing they had purchased 
the original Waltham watches, when in reality they had bought 
watches ôf defendant's manufacture. 

Tlie controlling questions herein hâve been elaborately discussed 
by Judges Knowlton, and Holmes, of the suprême judicial court of 
Massachusetts, in American Waltham Watch Go. v. United States 
W'atch Co., 53 N. E. 141, and in the views therein expressed I heart- 
ily concur. The ground of said décisions is that such conduct is in 
violation of the law against unfair trade, and is intended to deceive 
;ind defraud the public, and to deprive the complainant of the trade 
and good will to which it is entitled. In the course of his opinion 
.fudge Knowlton said: 

"I am of the opinion that this word [Waltham] has acquired a secondary 
meaniug, in connection with the plaintilï's watches, of which the défendant 
luis no right to avail itself, to the damage of the plaintifC, and that there 
should be an injunction against tlie vse by the défendant of the word 'Wal- 
tham,' or the words 'Waltham, Mass.,' upon plates of its watches, without some 
acconipanying statement which shall clearly distinguish its watches from those 
inanul'actureci by the plaintiff. I flnd that the use of the word 'Waltham', in 
its geographical sensé, on the dial, is not important to the défendant, and that 
its use should he enjoined. Spécimens of watch movements were put in évi- 
dence by the plaintiff, which showed that it would not be ditflcult to make 
proininent upon the plate, in connection with the words 'U. S. Watch Co., 
Waltham, . Mass.,' the words 'No connection with the Am. Waltham Watch 
Co.,' or 'Not the original Waltham Watch Co.,' or similar explanatory state- 
ment." 

And Judge Holmes, delivering the opinion of said court sustaining 
the décision of Judge Knowlton, said : 

"Whatever might hâve been the doubts some years ago, we think that now 
it is pretty well settled that the plaintiiï, merely on the strength of having 
been flrst in the fleld, may put la ter corners to the trouble of taking such rea- 
sonable précautions as are commercially praeticable to prevent their lawful 
names and advertisements from deceitfuUy diverting the plaintifC's eustom." 

A decree may be entered for an injunction and an accounting. 



332 96 FEDERAL REPORTER. 

WBLSBACH LIGHT CQ, v. APOIiLO INCANDESCENT GASLIGHT CO. 

.et;aL, 

(Circuit Court of Appeals, Second Circuit. Aprll 4, 1899.) 

,, No. 107. 

1. Patents— Lapsh of Foreign Patent for Samk Invention. 

TJnder Rev. St. § 488T, the fact that a foreign patent has lapsed for the 
nonpayment of an annuity pendlng an application for a United States 
patent for the same invention does not render the latter patent void wlien 
issued. but it wUl remain in force to the end of the terra prescrlbed in such 
foreign patent. 

3. Same— Incandescent Mantlks. ' 

The Eawson patent, No. 407,963, for Improvements in incandescent man- 
tles for gaslights, is not void tiecause of the lapse, for want of payment 
of an annuity, of , a previous French patent for the same Invention, pend- 
, ing the application for the United States patent. 

Àppéal from the Circuit Court of the United States for the Southern 
District of New York. 

t/etters patent No. 407,963, dated July ,ào, 1889, issued to Frederick L. and 
William Stepney Rawson, for Improvements in the "production of incandes- 
éemt mantles," were sustained by Judgé Townsend in the suit of The Com- 
plainant v. Sunlight Incandescent Lamp Co., 87 Fed. 221., A bill in equity 
agâinst the présent défendant for the Infringement of the same patent was 
subsequently brought in the Southern district of New York, and a motion 
for a preliminary Injunction, which was based upon the prior adjudication, 
was heard before Judge Lacombe. The defendant's atfidavits disclosèd as 
new matter that the Rawson application was filed August 21, 1888; that 
French letters patent had been issued for the same invention to the same in- 
ventors for the term of 15 years on Npvember 2, 1887, and had lapsed at the 
expiration of 1 year for the nonpayihéiit of an anniïity then due, and, con- 
sequently, before the Issuance of the United States patent on July 30, 1889. 
The question of the effect upon the patent in suit of this lapse of a prior for- 
eign patent was one of novelty, which Judge Lacombe thought ought not to 
be answered upon preliminary motion, which he therefore denied. 94 Fed. 
1005. This appeal is from that order. 

John R. Bennett, for appellant. 
Édmund Wetmore, for appellees. 

Before WAIXACE and SHIPMA]^, Circuit Judges. 

SHEPMAN, Circuit Judge (after stating the facts as above). The 
French patent for a term of 15 years was issued before the date of the 
application for the United States patent for the same invention, and 
was in full force at that date, but lapsed for the nonpayment of an 
annuity before the United States patent issued. The effect which 
the lapse had upon the life of the United States patent dépends upon 
the proper construction of section 4887 of the Eevised Statutes, which 
was the section in force when the patent was issued, and which was 
as foUows: 

"Sec. 4887. No person shall be debarred from receivlng a patent for his in- 
vention or discovery, nor shall any patent be declared invalid by reason of 
its having been flrst patented or caused to be patented in a foreign country 
unless the same has been introduced into public use in the United States for 
more than two years prior to the i application. But every patent granted for 
an invention which has been previously patented in a foreign country shall 
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be so limited as to expire at the same time with the foreign patent, or, If 
there be more than one, at the same time with the one having the shortest 
tenn, and in no case shall it be in force more than seventeen years." 

No one of the flve décisions of the suprême court which may be sup- 
posed to bear upon a décision of this motion was based upon the facts 
of this case. In Bâte Refrigerating Co. v. Hammond, 129 U. S. loi, 
9 Sup. et. 225, the application for the United States patent was flled 
December 1, 1876, and the patent was issued on November 20, 1877. 
A Canadian patent had been issued for flve years from January 9, 
1877, and, in pursuance of Canadian law, was extended without inter- 
ruption for two terms of flve years each. The question being wheth- 
er the United States patent expired at the end of flve years or of 
flfteen years from its date, the suprême court said: 

"We are of opinion that in the présent case, where the Canadian statute 
under which the extensions of the Canadian patent were granted was in 
force when the United States patent was issued, and also when that patent 
was applied for, and where, by the Canadian statute, the extension of the 
patent for Canada was a matter entirely of right, at the option of the patentée, 
on his payment of a required fee, and where the flfteen years' term of the 
Canadian patent has been continuons and without interruption, the United 
States patent does not expire before the end of the flfteen years' duration of 
the Canadian patent. This is true although the United States patent runs, on 
its face, for seventeen years from its date, and Is not, on its face, so limited 
as to expire at the same time with the foreign patent; it not being necessary 
that the United States patent should, on its face, be limited in duration to tlie 
duration of the foreign patent." 

In Pohl V. Brewing Co., 134 U. S. S81, 10 Sup. Ct. 577, letters pat- 
ent of the United States had been issued Mareh 18, 1879, upon ap- 
plication flled in the preceding January. German letters patent for 
the same invention had been issued to the same inventer in Septem- 
ber, 1877, whlch could run until December, 1891, but became forfeited 
in 1880 for neglect to pay the required annuities, and a French patent 
for the same invention began to run from September, 1877, for 15 
years, but expired in 2 years by reason of the same neglect. The 
suprême court held that the potential term, and not the period of 
actual existence, was to govern, and said : 

"There is notlUng in the statute which admits of the view that the duration 
of the United States patent is to be limited by anything but the duration of 
the légal term of the foreign patent in force at the time of the issuing of the 
United States patent, or that it is to be limited by any lapsing or forfeiture 
of any portion of the term of sueh foreign patent, by means of the opération 
of a condition subséquent, aceording to the foreign statute. In saying that 
'every patent granted for an invention which has been previously patented in 
a foreign country shall be so limited as to expire at the same time with the 
foreign patent,' the statute manifestly assumes that the patent previously 
granted in a foreign country is one granted for a definite term; and its mean- 
iug is that the United States patent shall be so limited as to expire at the 
same time with such term of the foreign patent." 

The décision in Commercial Mfg. Go. v. Fairbank Canning Co., 135 
U. S. 176, 10 Sup. Ct. 718, has no appréciable bearing upon this case. 
An original T'nited States patent was applied for December 13, 1873, 
and was issued December 30, 1873. A Bavarian patent was granted 
April 8, 1873, and expired April 8, 1873, by limitation of its term. An 
Austrian patent was granted October 31, 1869, and expired May 26, 
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1876, "on account of aot being carried out" in Austria. , Application 
lor a reissue ofthe United States patent was made.inMay, 1882, and 
was granted June 13, 1882. The great questipn before tiie circuit 
ariâ •Sië suprême courts Vy whether the foteigti patents -tvere iden- 
tipal with. tlipse of thè'tteited States, and the circuit court, upon 
flnding that they were, 44^4 |that the reissue was void, because "the 
application oh which it was granted was not made until May 20, 
1881*' The siiprenie court found that the circuit cOûrt'B flndings of 
fact and conclusions of laWwere correct. i' 

The décision in Bâte Refrigerating Oo. v. Sulzberger, 157 U. S. 1, 
15 Sùp; et. 508, was conflned to the single point that the provisions 
of section 4887 "refer to foreign patents graïitéd. previously to the 
issue of letters patent for the same invention by the United States, 
and not-to foreign patents granted prevîously to the application for 
the American letters." ' /;' . ' 

Thé reihaining case is thàtoî Huber v* Hanufacturing Ço., 148 U. S. 
270, 13 Snp. et. 603, which is thought to hâve an important bearing 
upon the i(uestion now at issiié. Letters patent of the United States 
were granted to an assig^pq of the înventors on June 27, 1882. An 
English patent, dated April t, il874, for the same invention, had been 
granted to the inventors for 14 years, but expired on April 7, 1881^, by 
reason of the, nonpayment of stamp duty. The application for the 
United States patent was âled more than seven months after the 
English patent had become void. The case was tried in the circuit 
court after the décision in the Bâte Case and before that in the PohI 
Case, and its opinion, basèd Upon a widely extended misapprehension 
of the tendency of the Bâte décision, was; to the efifect that under sec- 
tion 4887 the term of the actàal existence, and not the légal term, of 
the foreign patent, limited the duration of the United States patent, 
and that the section "presupposed that at the date of the United 
States patent there was in force a foreign patent for the invention, 
and that, if there was no sùch foreign patent in force when the patent 
was issued, but only one which had lapsed and become void, although 
theretofore granted for the invention, there was no authority in law 
for the United States grant." The circuit court decreed that the 
United States patent was issùed without authority of law, and was 
void, upon reasoning which. was decided in the Pohl Case to be with- 
out foundation. Judge Blatehford was careful not to alflrm, al- 
though he quoted the theory upon which the decree of the trial court 
was based. He had previously said that the "décision was made 
upon the interprétation which the [circuit] court gave to" the Bâte 
Case. Pohl v. Brewing Co,, supra. His conclusion was, "We are of 
opinion that, as in the case at bar the foreign patent was not in force 
' when the United States patent was issued; the latter patent never 
had any force or validity"; and gave as the apparent reason for the 
conclusion that "the delay in applying for the United States patent 
until after the foreign paitënt expired. amounted to an abandonment 
of the right to a United States patent. This is in accordance with 
the view of the commissioner of patenta in Mushet's Case" (1870), 
which was an application for the extension of the term of a United 
States patéilt after the foreign patent for the same invention had ex- 
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pired, — an application which was at that time to be made to the com- 
missioner of patents. 

Ail the décisions of the suprême court upon section 4887 were in- 
tended to be limited to the question which arose upon the précise 
tacts of the respective cases, and are to be so regarded, notwithstand- 
ing any gênerai language which was used. The Huber Case is an au- 
thority only for the right to obtain a United States patent applied 
for seven months after a foreign patent had expired, and after its 
owners manifestly regarded it as of no importance, and consequently 
after the abandonment of the right to a United States patent. There 
bas been no authoritative décision by that court upon the facts of the 
case at bar. The Pohl and Huber Oases simply suggest what may 
be their décision upon the facts as now presented. Section 4887 
provided that prior foreign patenting should not be a bar to a United 
States patent, unless under certain circumstances, but that such pat- 
ent should not extend beyond the term of the life of its foreign pred- 
ecessor. If the invention or the right to a patent had been aban- 
doned before the application for a United States patent, its issuance 
was prohibited under another section. If there had been no abandon- 
ment before application, but the issuance of the United States pat- 
ent was delayed until the foreign patent had become forfeited by 
noncompliance with some statutory provision, the question is wheth- 
er, when issued, its life had been destroyed, or whether its life was 
upon the declared or légal term of the foreign patent. If its life 
was destroyed, its destruction was efPected while the application was 
under examination, and was delayed in the patent office. Sucb a re- 
sult would be at variance with the spirit of the section, the intent of 
which was to make the United States term coterminous with the 
possible foreign term. If its life is a continuons one for 15 years, the 
construction makeS the patent System a uniform one, and inde- 
pendent of mishaps occurring after the applicant was entitled to his 
patent, and which would. hâve had no effect if the office could hâve 
been more prompt. The appellee's construction, in view of the effect 
of the décision in the Pohl Case, seems harsh and inéquitable. Un- 
der that décision the légal term of a foreign patent in being when 
the United States patent was issued is the term of the life of the later 
patent, although the foreign patmt should be forthwith forfeited; 
Under the construction asked for, if the foreign patent was forfeited 
pending the application for an American patent, its issuance is 
barred. It is very probable that any difficulty which exists in the 
construction of the section is because it was drawn with refeïence 
only to the state of facts which ordinarily arise, and the conditions 
which we are now considering did not occur to the draftsmen. The 
section is applicable to the case at bar because the foreign patent was 
"previously patented" ; but there is no requireraent that the foreign 
patent must be in force at the date of the United States patent, and 
in searching for the meaning of the section, as applied to this case, 
the words "to expire at the same time" should hâve the same construc- 
tion in each set of circumstances, and should be taken to mean that 
the United States patent expires at the end of the term prescribed in 
the préviens foreign patent. 
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The lappellees make the point that a Eawson German patent o( 
July 24, 1887, was void ab initie by reason of the publication of the 
spécification of the Eawson English patent on July 23, 1887, because 
the Germàn statute provides that an invention is not regarded as new 
if it haë -already been described in any printed publication, or publicly 
used in Germany, at the tinie of application for a patent, etc. The 
filing of the application must hâve been on July 23d, as appears f rom 
the testimony of one of the défendantes witnesses, and it does not ap- 
pear that the English spécification was published before July 23d. 
This point is without value as it is now presented. 

The order of the circuit court is reversed, with costs. 



DAVEY PEGGING-MACH. CO. v. ISAAC PEOUTY & CO. et ii 

(Circuit Court, D. Massachusetts. August 4, 1899.) 

No. 971. 

Patents — Valtditt and Inpringemekt. 

The Davey patent, No. 555,434, for an improvement in pegging-machines, 
eonsisting In a device whlch goes inside a shoe to support the insole while 
the awl and peg are successively driven through the leather, is void for 
want of invention, as to claims 1, 2, 3, and 10, the patentée having used 
only ordinary mechanical sliill for the purpose of reducing both the vertical 
dimensions and the diameter of the work-supporting anvll or button; and, 
even if thèse claims be coneeded to show invention, they must, in view 
of the prior state of the art, be limited strlctly to the exact construction 
shown and described. Held, therefore, that the patent was not Infuinged 
by défendants. 

This was a suit in equity by the Davey Pegging-Machine Com- 
pany against Tsaac Prouty & Go. (incorporated) and others for al- 
leged infringement of a patent for an improvement in pegging-ma- 
chines. , 

Fish, Eichardson & Storrow, for complainant. 
Louis W. Southgate, for défendants. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 555,434, granted February 25, 1896, to John P. Davey, for 
an improvement in pegging-machines. The invention relates to a de- 
vice which goes inside a shoe to support the insole while the awl 
and peg are successively driven through the leather. The spécifica- 
tion States that it is the purpose of the invention to overcome cer- 
tain difBculties,i and — 

"To provide a hom-4ip and work support thereln by meana of whict «ùoes can 
be pegged rapldly and satisfactorily after the last is drawn. To this end the 
horn-tip of the machine embodylng this invention is proylded with an annular 
support, and a wdrk-supporting anvil or button mounted to rotate thereih, and 
provided with gearing t)y whlch it is retalned in the same position with relation 
to the awl and driver of the machine, whatever may be the position of the 
horn, whlch has to be rotated In presenting différent parts of the edge of the 
shoe to the awl and driver in the usual manner." 

Claim 1 of the patent in suit is as follows: 

"(1) A work-support for pegging-machines, comprising a horn-tlp provide/î 
with a supporting-annulus, combined with a button having a shank contained 
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withln said annulas, and a supporting portion resting on said annulus, said 
button being provided wlth external gear-teeth in a portion of its surface in 
bearing engagement with said annulus, substantially as and for the purpose 

described." 

The flrst question is as to the validity of this claim, — especially in 
view of the patent to Sturtevant & Bickford, dated Pebruary 15, 
1876 ÇSo. 173,428), for a pegging-machine. The following drawings 
illustrate the respective devices of Sturtevant & Bickford, 1876, and 
of Davey, 1896. 



Sturtevant^ 




Daven/ — i> 



-Sturtei/ant ^ 
Bickford, 



The défendants' device is illustrated in the drawings of the patent 
No. 580,379, to P. K. Oondon, dated April 13, 1897. 

I am of the opinion that claim 1 involves no patentable invention. 
The complainant says of the device of Sturtevant & Bickford that its 
vertical dimensions are such that it never could be brought within 
the toe of the shoe, and I think it clearly appears that claim 1 re- 
lates exclusively to mechanical changes for the réduction of the ver- 
96 F.— 22 
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tical dimensions. Iiï Sturtevant & Bickford, th.e gears for holding 
the button against the rotation of the liorn are affixed to a portion 
of the shank of the button that extends below the annulûs. Davey 
locates his gear-teeth at a higher point, and is thus able to dis- 
pense with any extension of the shank below the annulus. No new 
function or mode of opération results. The complainant's brief 
says: 

"The sole function of the location of the teeth in the Davey patent Is to 
minlmize the vertical dimensions of the button, and prevent the necessity of a 
dowaward extension of the shanlj below the supporting annulus." 

Height was reduced by à change of location of the gears. In mak- 
ing this change, Davey was working Upon an ordinary problem, com- 
mon in the mechanic arts, and made only an ordinary mechanical 
change. If it were necessary to flnd in the art of shoemaking in- 
stances of the adoption of similar mechanical means for the pur- 
poses of that art, we might refer to the following prior patents, 
namely: No. 233,561, to J. R Scott, October 19, 188Q<; No. 304,689, 
to E. F. Arnold, September â, 1884 ;i. No. 398,305, to E. B. Allen, Peb- 
ruary 19, 1889; No. 444,126, to W. Carey, January 6, 1891; No. 
492,906, to E. Ley, March 7, lSè3; and No. 536,183, to W. Carev. 
March 26, 1895. ' 

Purthermore,, the claim, if valid for the exact construction dis- 
played, must be strictly limited th^reto; and, so construed, it is not 
infringed by the défendants. : 

The purpose of Sturtevant & Bickford was both to drive the pegs 
and to eut off their ends; and their device is further critidsed on the 
ground that the amount of awl-feed which would be permitted in any 
button of practical size is whoUy inadéquate for practical pùrposes in 
a machine, because the blade prbvided to eut the pegs would permit, 
at most, an awl-feed movement of about three-sixteenth^, of an inch 
in a button of an inch in diameter, whereas there are offéh only three 
pegs to an inch, and therefore a ieed of one-third of an inch is re- 
quired. In the Sturtevant & éiçkford device the awl-passage is at 
the center, and the latéral moi^emfent is conflned withi^the radial 
length of the button. This length is partly occupied by the blade. 
Inspection of thp drawings will show that the patentée of the patent 
in suit employslkn ecèehtrîc awl-passage, and bbtains the desired 
length of f eed-traversft -^jy passing; not from the c( nier outward, but 
from an eccentric point on one si de of the button to an eccentric point 
on the other side of the button. He is thereby enabled to reduce in 
size the button. This feature of an eccentric awl-passage is made an 
élément in claims 2, 3, and 10, which are as f oUows : 

"(2) The combination of the rotataMe horn of a pegging-machine, with a 
work-supportjng button pivotally suppprted, ,ln the tip thereof, and provlded 
with an eccentt-ic awl-passage, and means foi* preventing dotation of the button 
when the horn is turned, substantially as and for the purpose described. (3) 
The combination of the rotatable horn of a pegging-m&chiue, with a worli- 
supporting button plvotally çupportec} In the tip thereof, and provided with an 
eccentric awl-passage, and , a slot extending laterally therefrom throùgh and 
to the other side of the axig of the button, and means for preventlng rotation 
of the button when the horn Is turned. substantlally as and for the purpose 
described." '.'(lO) The combination of the horn adapted to rotate upoa a verti- 
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cal axis provided at its tip with a supporting-annulus concentric with its axis 
of rotation, with a button supported by sajd annulus and, provided with an 
eccentric awl-passage within tlie opening of the annulus, and means for pie- 
venting rotation of the button when tlie horn is turned, substantially as and 
for the purpose describèd." 

The essential feature of each of thèse claims is the employment of 
a central feed-trayerse to reduce the size of the button. The spécifi- 
cation and briefs point out no purpose in employing the eccentric 
awl-passage, other than the réduction of the diameter of the button. 
This réduction enables the patentée to make his button 20 per cent, 
smaller. The above drawings illustrate this. I am of the opinion 
that the problem «f reducing the dianaeter of the button, lilie that 
of reducing its vertical dimensions, was an ordinary mechanical 
problem, solved by ordinary mechanical skill, involving no inven- 
tion. Sturtevant & Bickford had clearly pointed out the mechanical 
opération of the wprk-support, and left Davey merely the task of 
niaking smaller what they had devised. 

ShouW we concède, however, the validity of claims 2, 3, and 10, I 
am of the opinion that the défendants do not infringe those claims. 
Davey reduces the size of his button by a central traverse. He 
adopts an eccentric awl-passage because he proposes to feed across 
the center, and fhus save room. He says in his spécification : 

"By having the Slot extend aeross at both sides of the axis, as shown, the 
button may be of much smaller diameter than would be the case if the awl 
cntered directly over the axis of the button, -which latter would then hâve to 
hâve a radial slot of sufBcient length to accofflmodate the feed movement of 
the awl." 

Though the défendants employ an eccentric awl-passage, they do 
not employ it for a central feed-traverse, nor for the purpose of ob- 
taining that réduction of the size of the button which, so far as has 
been made to appear, was Davey 's sole reason for employing an ec- 
centric awl-passage. The complainant thus describes in its brief 
the opération of the défendants' device : 

"The awl moves laterally from the eccentric awl-passage where it descends 
to the center of the button. The awl then is lifted and retracted, and the 
peg is driven at this point. The next feed movement of the awl carries the 
peg held in the work against a stationary knife which is serewed to the top 
of the button, with its edge a little beyond the center of the button, and there- 
l)y, as the work is carried along, the peg is gradually severed." 

The traverse of the défendants' awl is therefore entirely within 
the radial length of the button, as was the case in the device of 
Sturtevant & Bickford. Mr. Metcalf, the défendants' expert, cor- 
rectly says : . 

"The relation of défendants' machine to the machine of the patent in suit 
is that défendants, instead of using the central feed-traverse, which gives to 
the machine of the patent in suit whatever advantage there may be in the 
réduction of the necessary size of the button, hâve foregone that advantage, 
in order that, by uslng a oue-sided feed-traverse, they might gain the greater 
advantage of being able to eut olï the peg points without the use of an addi- 
tional machine." 

The défendants' button has, ail the disadvantages of size resulting 
from the employment of the one-sided or radial feed-traverse of 
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Sturtevant & Bickf ord, pointed out by the complainant as a reason for 
considering that device inoperative. 

There is, in my opinion, no infringement in the use of an eccentric 
awl-passage in a button of a size unreduced from that of Sturtevant 
& Bickford. To make a positive réduction in the size of an old 
button is one thing; to use the saftie-sized button used by Sturte- 
vant & Bickford, and to make room on the face thereof for other 
parts, is another and distinct thîng. The substantial différence in 
function fuUy meets the charge that the défendants, in using an ec- 
centric awl-passage, appropriated anything invented or foreseen 
by Davey. The combination of the défendants should not be con- 
sidered merely as a pegging device. The défendants successfully ac- 
complish pegging and cutting pè^ô in one opération. Were it not 
that they désire to eut the pegs; which Davey's device could not 
do, they might dispense with the eccentric awl-passage; and peg with 
the Sturtevant & Bickford button; ' reduced only in its vertical di- 
naensions. It is fair to say, therefore, that the eccentric awl-passage 
is employed by the défendants for ttutting purposes, and not for peg- 
ging purposes. The contention of the coinplainant that the défend- 
ants' button would be larger in size, did they not employ an eccentric 
awl-passage, and that, therefore, the' défendants hâve employed the 
eccentric awl-passage for the same purpose for which the complain- 
ant employ s it, seems to me entirely untenable- It is not true that 
the défendants' button, considered merely as a pegging button, would 
be any larger without an eccentric awl-passage. It is only the de- 
fendants' new combination of a pegger and cutter that would be 
larger, and, as the complainant has not invented or claimed such 
combination, his patent, if valid, Could not be suffered to defeat a 
meritorious and différent invention. Furthermore, if claims 2, 3, 
and 10 could be fairly read to cover broadly a horn-tip and geared 
button having an eccentric awl-passage, irrespective of the purpose 
to be effected by the combination, the claims would be void, in view 
of the patent to Carey (No. 536,183), dated March 26, 1895. The 
bill will be dismissed. 



JENNINGS et al. v. KOGERS SU. VER PLATE CO. 
(Circuit Court, D. Oonnecticut. August 14, 1899.) 

No. 882. 

Patents— Infbin&ement—Estoppkl. 

Complainant notified défendant that he had been granted a patent for 
a certain design, whlch both parties were then manufacturlng, and re- 
quested hlm to cease Infrlnglng It. After some eorrespondence, défend- 
ant stated that he would not willfully vlolate the rlghts of others, and 
asked when the patent was Issued. Complainant repUed that the patent 
had been allowed, and had gone to issue, and stated that, as soon as he 
obtalned a eopy from the patent office, he would forward it to défendant. 
Thls he never did, and défendant, without making further inqulries, con- 
tinued to make and sell the infrlnglng goods for more than a year and a 
half. Held that, notwithstanding plalntiff's neglect to comply with hls 
promisé, he was not estopped from daiinlng full damages upon an account- 
Ing. a 
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This was a suit in equity by Jennings Bros, against the Rogers 
Silver Plate Company for aJleged infringement of a patent for a de- 
sign for a mirror frame. 

J. C. Chamberlain, for plaintiffs. 
J. Gr. Calhoun, for défendant. 

TOWNSEND, District Judge. Final hearing on bill and answer, 
alleging infringement of patent No. 23,654, for a design for a mirror 
frame, issued September 25, 1894, to Cliarles F. Mosman, and duly as- 
signed to complainant iierein. Infringement is not denied, and 
validity is admitted, except as affected by a claim of prior use for 
more than two years before April 26, 1894, the date of the application 
for the patent. The only évidence in support of this défense is the 
testimony of one of complainants, as f ollows : 

"About when did you first see the design of this mirror frame as shown 
yoii, I présume, by Mr. Mosman?" "About the latter part of March, 1892. 
However, there probably was a few changes made in the drawing subséquent 
to that time. We bought the design shortly after. I thinli in the month of 
April, 1892." 

Not only is this statement too indefinite as to the date, and as to 
what were the changes made in the drawing, even if it were other- 
wise sufficient, but it is overcome by the positive testimony of the 
patentée, who states that he did not make the first design until about 
the Ist of May, 1892. The only serious contention of défendant is 
to the effect that complainant is estopped to ask for anything more 
than nominal damages, by reason of the following facts: Each of 
the parties manufactured thèse designs for about a year and a half 
before the patent was issued. On August 8, 1894, complainant 
wrote défendant as f ollows : 

"We made application several months ago, and hâve been granted patent on 
the mirror stand and frame known as our 'scroU design,' a eut of which design 
is hereto attached. We are informed and believe that you are manufacturing 
this article, which, if true, is an infringement on our patents. We therefore 
give you notice to at once discontinue the manufacture of said articles, and 
thereby to cease from such infringement. Unless this is promptly done by 
you, we shall be compelled to apply to the courts to protect our rights under 
the patent, and to obtain redress for sucli damages as you hâve caused and 
may cause us by such infringement. Your prompt acknowledgment is desired." 

On August 8th and 29th respondent wrote to complainant, asking 
for information as to when and where said patent was issued, and, 
in response to complainant's threat to bring suit, wrote, "We shaU 
not wilIfuUy violate any obligation, either légal or moral, that we are 
under towards others in trade," and added, "We renew our request for 
the date of your patent." To this letter, complainant, on August 31st, 
1894, replied as f ollows: 

"The patent referred to for a design for a mirror frame called 'scroll pattern,' 
of which we sent you descriptive eut, has been granted and gone to issue. As 
soon as we hâve copy from the patent office we wlU forward same to you." 

The patent issued September 25, 1894, but complainant never sent 
respondent a copy thereof, and respondent kept on manufacturing 
said design for a year and a half, when complainant, without notice, 
brought suit. 
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K ié net Qècessary to cooHhéift bpon thé' btok'en promise of com- 
plkièantj or tftè negligetice 6f rèâpohdent in fliàaitifacturing and iselh 
ing the infringing goods for more than a year ând a half after the 
issuance of the patent without learhing whetherisuch a patent had 
been issued, and without making any f urther effort to learn about it, 
simply because counsel told him, as he says, that "I could await a re- 
ply from Jennihgs Bros., who prèmised to send ïne â copy of their 
pateiit whén issùed:" The patent has expired, and the only question 
herein' Tîiised was -whethef or not complainànt was entitled to an ac- 
countitag. This shouM be allowed. > ^ 

Thfe questions as td the effect of the alleged laehes of complainant 
and as 'to the interférence by déféhdatit with complainant's rights, 
can sàfely be ifeserved uîitil the Goming in of ' the master's report. Let 
an order be entered for aaï accouniingi with costs. 



' CHATILLON V. ForiSCHNER et al. 

, , (Circuit Court, S, D. mw. York. August 7, 1899.); 

1. Pàttents— Invention— Anàloqotjb pbË.'' 
■ It bèlng old in the arts to use ft métal ring, riin, ci' band to protect por- 
celalm. and' other f rangible plate^ and laleo to preveut the chipping or crack- 
Ing çjt,en»meled, métal %^e^sels, tbere IsfiUp invention in elnçly applylng to 
an enameleij flanged scale pan a protécting métal ring which overlaps the 
eâgé 01 thé pan and the bottom edge of the flange. 

8. SAMB---SÇAi,B pANei :' " 

Thè' Chktilioii patent. No. 304,172; toi? an improvement in scale pans, is 
v&ià fôr Vrant of invention. ' '■ 

This was a suit in equity by Çreorgp.H. Chatillon against George 
Porschner and Kichard Forschner for alleged infringement of a pat- 
ent for an infringement in scale pans. 

Kenyon & Kenyon, for complainant. 

Edwin H. Brown and W. L. Goldsborough, for défendants. 

TOWNSEND, District Jvtdge. At final hearing on bill and answer 
herein the défendants deny patentable novelty in and infringement 
of patent Ko.' 304,172, issued August 26, 1884, to complainant for a 
scale paJ>. Complainant, in support of the claim of patentable nov- 
elty, prOves the following facts: (1) Defects in prior scale pans, 
which had existed for many years, £ind were remedied by this device; 
(2) gênerai acquiescencè; (3) the extrême delicacyof adhésion of porce- 
lain to iriètal; (4) the difflculty of Connecting the suspension hoop to 
the pan and the solution thereof by the addition of à protécting ring 
to said pan; (5) the objection obviated of lodgment of méat, blood, 
and other matter in cracks and crevices wliich interferèd with proper 
cleansing. The other contentions, based on allégations of increased 
sales and oh expert opinièns, are not stifacientlj supported. 

The answer to the forcible argument of counsèl for complainant is 
f ound in the pateitt itself. AU that the patentée attemptëd to cover 
by his flrst claim was a combination with his brother's old enameled 
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flanged scale pan "of a protecting ring, which. overlaps the edge of the 
scale pan and the bottom edge of the flange." In his spécification, 
after stating that during the past 11 years they hâve sold a very large 
number of his brother's scale pans, he says: 

"But in many cases we hâve found that the enamel on the outer surface 
of the downwardly-projectJng flange, and partieularly on the edge of the scale 
pan, is liable to become broken and worn. The object of my présent invention 
is to avoid this disadvantage by applying to the downwardly-projecting flange 
of the scale pan a protecting ring, which overlaps the edge of the scale pan, 
and also the bottom edge of the flange. This protecting-ring also afïords addi- 
tiohal strength to the connections betweeu the suspension-hoop and the scale 
pan." 

Can it involve invention worthy of the reward of a monopoly of 
17 years to put a binding or frame about an article to protect it from 
wear and tear and breakage? If the court should not take judidal 
notice that this is a well-known expédient, it might be enlightened by 
patent No. 95,742, to Stevens, which claimed "a porcelain or other 
frangible plate with a métal band, rim, or clamp spun upon the flange 
thereof ," and states that a "slight blow * • * will often disfigure 
;ind mar it by chipping off the enamel or vitreous glazing on the sur- 
face ; * * » that the inequalities of the chipped or injured places 
retain the impurities, and are hard to reach so as to free them proper- 
ly of the minute accumulations therein"; and that his invention is 
designed to prevent the, destruction of, and to protect, said plates. 
The Manning patent of 1877 is a further answer to complainant's con- 
tention, for it covers an enameled métal vessel protécted against chip- 
ping and çracking by a inetal ring. 

Counsel for complainant attempts to meet this évidence by the 
c-laim that the patents cited are not in an analogous art. But, even 
if the application of a nietal rim to aplate were not analogous to ils 
application to a scale pan, this vs'ould not be material, provided such 
opération were common to the gênerai fleld of arts. Manufacturing 
Co. V. Holtzer, 15 C. C. A. 63, 67 Fed. 910. H the mechanic is directed 
to protect a picture, he f rames it; or a garment, he binds it. The 
métal rim of the scale pan is no more différent in construction or func- 
tion'from the frame of mirror or placque than from the prior Manning 
coffee pot, as to which J3omplain^nt's expert admits that "the object 
stated in the Manning patent, No. 189,762, to be gained by placing 
the métal ring around the rim of the bottom, aùd the bottom edge, 
of the pot of that patent; is to protect the pot from injuries caused 
by the chipping or cracl^ing of the vitreous material on the surface of 
the pot." Counsel for complainant further contends that enameled 
métal is a différent substance from the porcelain of the Stevens plate, 
with différent vibrations, and diiïerent coeiHcients of cohésion. But, 
granting this to be so, the use of a protecting ring is merely the ap- 
plication of an old deviçe ;to a new material without any new or unex- 
pected resuit. The object is the same,— protection ; the means the 
same, — a ring; the resuit the same, — continued cohésion and in- 
creased strength.; and, further, the prévention, as stated in the Stev- 
ens spécification and in complainant's brief, — of "cracks and crevices" 
which "afford lodgment for particles, * * • and thus preyent 
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the propéï cleansing." Pinàlly, counsel for complaisant argues that 
this patent in fact provides the ring as a new strengtliening faJstener 
for the hôop, iand permits a construction of the scale pan which dis- 
penses with the necessity of using enamel on the edge of the face and 
on the flaçge of the scale pan. But neitlier of thèse objecta is 
claimed by the patentée. He says, on the contrary, that the object 
of his invention is, inter alia, to protect "the enamel on the outer sur- 
face of the downwardly-projecting flange, and particularly on the 
edge of the scale pan." The défendants manufacture scale pans Jn 
accordance with the spécifications of patent No. 571,157, issued to 
George S. Forschner, November 10, 1896. The only material différ- 
ence between their construction and that of the patent in suit is that 
the latter shows a flange intégral with the scale pan, while défend- 
ants' flangé is not intégral, and, in conséquence thereof, is claimed to 
hâve différent functions. 

In view of the conclusions already stated, it is unnecessary to dis- 
cuss the claim of noninfringement on this ground, or the défenses of 
mère aggregation and of two years' public use and sale before the 
application. Let the bill be dismissed. 



ACME FLEXIBLE CLASP CO. v. CARY MFG. CO. 
(Circuit Court, S. D. New York. July 29, 1899.) 

1. Patents— Construction of Glaims— EsToppel of Patentée. 

Where two of the three claims of an application were rejected, leaving 
the third to stand without modification, and this action was acquiesced In 
by the patentée, Md, that a mère remark by the examiner in the course 
of the proèeedlnga that there did not appear to be any material différence 
In the claims did not estop the patentée from claimlng the construction 
shown by the spécification and claim allowed, or llmlt him to a construc- 
tion embraclng only what was shown by the rejected claims. 

2. Samb— ANticiPATiON— Prio» Use. 

TJnder Rev. St. §§ 4886, 4923^ the mère secret practlce of a process or the 
physlcal présence of a product or manufacture in this country Is Insufflcient 
as an anticipation unless and until the public acqulres or haa opportunity 
to acquire therefrom such knowledg^ as would enable one skilled in the 
art to pralctice the invention. Such allëged anticipations, whether by for- 
elgn prlnted publication or physlcal présence In this country, must so em- 
body the coriiplete patented article, or be so substantially llke it, that a 
spécification could be based thereon. 
8. Same— Staplb Fastkner pob Woodekt Vbssels. 

The Swett patent, No. 314,204, for a staple fastener for wooden vessels, 
construed, and hdd not antlclpated, valld, and Infringed. 

This was a suit in equity by the Acme Flexible Clasp Company 
against the Cary Manufacturing Company for alleged infringement 
of a patent for a staple fastener foi* wooden vessels. 

Dyrenforth & Dyrenforth and W. A. Redding, for complainant. 
A. G. N. Vermilya, for défendant. 

TOWNSEND, District Judge. Final hearing on usual bill and 
answer, raising questions of validity and infringement of patent No. 
314,204, igsued March 17, 1885, to William O. Swett, complainant'a 
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assigner, for a staple fastener for wooden vessels. The single claim 
tliereof is as folio ws : 

"A fastener for securing wooden package covers, formed of a single pièce of 
métal, with tapered sbanks, D, and a thin métal plate, A, which is thick enough 
at its junction with bases, C, of shanks, D, to form heads, B, for driving the 
shanks, D, in the wood, as specified." 

The fastener is in the form of a double-pointed staple, so thick at 
the corners as to furnish sufficient heads for the shanks, and so thin 
in the center as to be nonelastic, and easily bent over the corners of 
the wooden box. The spécification says: 

"The invention consists in a staple whose pointed shanks are projections from 
a plate which is made so thin at its middle portion as practically to be nonelas- 
tic, whereby the shanks, which are drlven into the wood, will net be drawn 
out by the spring of the métal, and at the same tlme the thickness of the Con- 
necting plate shall not be such as to interfère when storing or handling fastened 
packages, or the shanks be removed by contact with other articles." 

By this unique construction of a double-pointed staple the inventor 
so successfully accomplished the object of his invention that his sales 
amount to 60,000,000 a year, and for 13 years the public hâve acqui- 
esced in the validity of his patent, except in a single instance, where 
this défendant co-operated with complainant in successfully stopping 
infringement by threat of suit. 

The défendant manufactures an infringing staple under a patent 
issued to its président June 22, 1897. Said staple is practically 
identical in construction with that of complainant, except that the 
middle pièce of métal is split and spread apart instead of being flat- 
tened. Its purpose and use is the same as that of complainant, as 
appears from the following statement in the spécification: 

"Generally, In such uses, the cjasp must be bent over a corner, and the end 
or ends driven into the wood of the parts to be secured together. It Is there- 
fore important that the end of the tang or prong to be driven should be sharp; 
that the body of said prong should be stifC enough to penetrate the wood with- 
out bending; that the part immedlately adjacent to the prong should be of 
sufficient body to constitute a good driving surface; that the remainder of the 
body Intermediate the ends should be wide enough to make a good bearing 
surface where it rests against the parts to be secured, and should also be 
flexible enough to bend readily at almost any point intermediate the prongs 
(if there are two), that it may be easily applied to the intended use." 

The défenses alleged are as follows: (1) Limitation of the claim 
by proceedings in the patent office, and déniai of infringement by rea- 
son thereof ; (2) déniai of invention in view of the prior art; (3) an- 
ticipation. 

There is nothing in the first point. Ail that Swett, the patentée, 
did, was to acquiesce in the action of the patent office in rejecting two 
of his three claims, leaving the second claim exactly as it was origin- 
ally drawn. A mère remark of the examiner, "It is not seen that 
there is any material différence in the claims," does not estop the 
patentée from claiming the construction shown by the spécification 
and original claim. It is the construction of the patent as finally 
issued which is to be considered. Reece Buttonhole Mach. Co. v. 
Globe Buttonhole Mach. Go., 10 C. C. A. 194, 61 Ped. 958. Défend- 
ant says that, because the examiner, in rejecting the other claims. 
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said thej were the same as tlie claini allowed, and because one of 
the rejected claims was for a staple wliose plate was "formed of less 
métal in cross section than the adjoining parts," complainant is 
limited to that construction pf the claini allowed, and because split- 
ting the métal in defendant's staple does not cause it to hâve less 
métal in the center, défendant does not infringe. There is no law 
to justify, and no proof to Support, thîs' contention. Thé utmost 
that can be argued as to this latter point is that Swett, in his specifl- 
eâtîon, stated as a preferred construction one wliere there was not so 
much métal in cross section as' àt the heads of the poînted shanks. 

In support of the défense of lâ«k of patentable nbvelty in vie w of 
the pripr art défendant has citédûve patents. The Barney and Eut- 
terfleld patent of 1874 had no thin shank, and did not hâve to be 
bent^ i Tàe earlier patent to Oarey, the président of the défendant 
corporation, issued in 18T6, hàd none of the material éléments of the 
patent in suit, and was n9t ,ipjt^p.d6d to be.bent. The Winne patent 
of 1878,^ for a fastener f9rjiba,rre], hoopg ^n^ heads, contains no hint 
of the patented inyentjon;/'ajadWillard's patent of 1884 was for 
the cohibinationof two nails witli a pièce of wire having eyes in its 
ends. .Patent iNo. 244,2^2, is'suedto Moore , in 1881, was cited by Jbe 
patent office in rejecting claims 1 and 3. ,€oui;isel for défendant in- 
sists th^t the only différence between complainant's device and that 
of Moôrë is tha,t t];ie latter is npi in one pièce. Moore's tub fastener 
consisted of ''a. strip of tîn pr ptjaér ^uitable sheet métal into opposite 
ends of whiçh are insert^d;beaded nails," and; a fold-over strip to 
keép the nails from iallirig.^putj "for faste'ïiing the covers of butter 
tubs." It was not niàde in p,'Siiigle pièce; jt. was not adapte<Lto the 
purposes of the patented staple; it was not so constructed as to be 
nonelastlc, sp that the shants'shoùld Dot be'drawp but' by the spring 
of the métal, ànd the pï^te Wàs not so thickened àt the bases of the 
shanks as to form driyiiig! heads. ■ This device bas no bearing on the 
no vel ty of the patent in suit." . ' 

The défense of anticipation ig a substan,tïal pne, ànd deserves and 
bas received exhaustive, icôiisideràtion. Two reputable disinterested 
tea mer chants, Messrs. Hamilton and Mead, testify that «mail fasten- 
ers, which in gênerai appearanee and construction strikingly resemble 
the patented staple, wereifl use in thi^ country, pr were in the posses- 
sion of the witnesses, priôî: to th^ date. ,pf the patent in suit. Hamil- 
ton says thèse fàistënérs wèreused in IJoiidon prlor to 1870 in securing 
parts of tèà boxes togethêr w'hich were shipped to this country; that 
he canae to this country in 1885, and saw tea boxes with fàsteners in 
use which, to the best of his knowledge and belief, were the same to 
ail pràctical purposes as th(>se used in Londpn; and that. such fàsten- 
ers weré in gênerai use in thiis cpuntry on tea chests which had corne 
from China in 1874 or 1875. Mead says he is not familiar with the 
method of securing.the parts of. packages of tea togethêr, but he pro- 
duces three of thèse fàsteners, which he testifles hâve been upon a 
tea chest during thé whole time that it has been in his possession, a 
period of more than 17 years, and which he removed therefrom on the 
mbrning pf his examination. He further says he has seen tea coop- 
ers Use fàsteners of somewhat similar make in coopering teas in this 



ACME FLKXIBLE CLASP CO. V. CAKY MFG. CO. 847 

country. Hamilton was not cross-examined. Mead testifled on 
cross-examination tliat it was the usual custom to cover tea packages 
with paper or matting wMcli entirely Md the joints, and any f astener 
employed at the joints. Thei-e is no reason to doubt that this testi- 
mony was given by disinterested intelligent witnesses who were 
seeking to state the facts exactly as they believed them to exist, and 
this évidence is to be acçepted as true. The défendant daims that 
this évidence shows a pi-ior public knowledge or use of the patented 
invention in this country. Why does the patent law provide that 
anticipation may be shown by a prier public use or knowledge in this 
country, but ndt in a foreign country, and that, in order to establish 
anticipation in a foreign country, a patent or printed publication must 
be proved? It seems clear that congress intended to beneflt the 
American public by a grant of a patent to the individual who, believ- 
ing himself to be the lirst inventor, was the flrst in fact to disclose 
isuch invention in this country. This is shown by a comparison of 
section 4923 with section 4886, of the lievised Statutes. I therefore 
understand the law on this subject to be that the mère secret prac- 
tice of a process or the physical présence of a product or manufacture 
in this country is insufficient as an anticipation unless and until the 
public acquires, or has opportunity to acquire, therefrom such knowl- 
edge as would enable one skilled in the art to practice the invention. 
!:^uch alleged anticipation, whether by foreign printed publication or 
physical présence in this country, inust so embody the complète pat- 
ented article, or be so substantially like it, that a spécification could 
be based thereon. Draper v. Wattles, 7 Ped. Cas. 1061 (No. 4,073); 
Havs V. Sulsor, 11 Fed. Cas. 915 (No. 6,271); Whitnev v. Emmett, 
29 Ped. Cas. 107G (No. 17,585). As Mr. Chief Justice Taney says in 
Gayler v. Wilder, 10 How. 497, "By knowledge and use the législa- 
ture meant knowledge and use * ♦ * accessible to the public." 
It is the inventor who is the first to confer on the public in this 
(•ountry the benetit of the invention, who is entitled to a patent. This 
rule has been applied to a process in Boyd v. Cherry, 50 Ped. 279, 
and to a product in Matheson v. Campbell, 24 C. C. A. 384, 78 Fed. 
914. "The knowledge and use of an invention in a foreign country 
liy persons residing in this country will not defeat a patent which has 
hère been granted to a bona fide patentée, who, at the time, was 
ignorant of the existence of the invention or its use abroad." Doyle 
V. ypaulding, 19 Fed. 744; Rob. Pat. § 315. Hamilton's knowledge 
of the use of Chinese staples in this country prier to the patent is so 
indeânite as to be insufficient, and his knowledge as to such use 
abroad is immaterial. Mead's testimony fails to show any material 
fact other than that the fasteners were removed that morning froiu 
a chest which had been in his possession for more than 17 years. 
It does not appear that he had ever seen said staples until the day of 
the hearing. He does not state when he has "seen tea coopers use 
fasteners of somewhat similar make in this country." The testimony 
of the two witnesses, taken together, shows that Mead had no knowl- 
edge of the practice foUowed in applying thèse fasteners, and that 
Hamilton is uncertain as to the construction of the earlier staples. 
How thèse alleged anticipating staples were originally made, or how 
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applied, does not appear; nor does it appear whether the flattened 
ceuter was a feature of the original construction, or was due to the 
haiumering wben they were applied. In the latter case, as they 
would not infringe if later, they would not anticipate. Because of 
the indefiniteness of this testimony, and because no tea chests and 
no practical tea coopers were introduced to show the facts essential 
to prove public knowledge and use, I am constrained to hold that this 
défense is not sufûciently proved to overthrow the presumption of 
the validity of this patent, which has been acquiesced in for 14 years. 
But, even if thèse witnesses had shown that tea chests fastened 
abroad with confessedly anticipating Staples had been imported into 
this country prior to the date of this patent, I think, under the fore- 
going rules of law, such évidence would be insufScient to show an- 
ticipation, because it is admitted that it was the custom to cover 
packages containing such fasteners "before shipment tô this country, 
and this covering entirely hid the joints, and any fasteners employed 
at the joints." It is clear that the public has derived the beneflt 
of the knowledge of this invention from the patentée. It is not clear 
that any person ever knew of the existence in this country of the 
fasteners introduced as anticipations. The flrst knowledge proved 
to hâve existed in this country of the exact construction of thèse 
Staples was when the witnesses recently removed them from tea 
chests. And, inasmuch as it was essential to estalïlish such prior 
knowledge of construction, opération, and use as would be équivalent 
to the spécifications of a patent, and such proof was not furnished, 
I think the défense is not sustained. The usual decree may be en 
tered. 



THE SIR ROBERT FERNTH. 

(District Court, D. Washington, W. D. September 2, 1899.) 

No. 197. 

Saltage— Amount and Apportionmekt— EviDKNCïi Considehed. 

The Sir Robert Fernie, a steel bark, worth from $75,000 to $100,000, and 
loaded wlth a cargo of wheat of the value of $96,000, was moored to a 
buoy In Tacoma Harbor, when, about 10 o'clock on a stormy night, wlth 
a Southwest gale, the buoy's anchor chain parted, and the ship began 
drifting broadslde towards the north shore. Her windlass had been taken 
eut for repair, and she had no means of haudling chain cable, and had 
only part of her complément of men. She sent for the tug Pairfield, 
which, though shorthanded, came to her assistance. Betng unable to pro- 
cure further help, the Fairfleld, which was a new boat, by the utmost ex- 
ertions, during which she severely strained her machinery, succeeded in 
holding the ship off the beach near which she had drifted until the wind 
abated, and, after five hours' work, brought lier back to anchor uninjured. 
Beld that, In vlew of the certainty that serions injury would hâve resulted 
to the cargo, and probably to the ship, but for the efforts of the tug, 
which Involved danger to both tug and crew, the owners and crew were 
entitled to salvage, which was awarded in au aggregate of $5,300. 

In Admiralty. Suit for salvage by the owners and crew of the 
iteam tug Fairfleld. Hearing on the merits. Decree for libelants. 
J. M. Ashton, for libelants. 
Williams, Wood & linthicum and H. S. Griggs, for claimant. 
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HANFOED, District Judge. For services in rescuing the bark 
Sir Bobert Fernie from a situation of péril on the night of November 
2-3, 1898, the owners and crew of the steam tug Fairfield hâve 
brought this suit to recover salvage. At the time of rendering the 
services the Fairfield was a new vessel, employed in a gênerai towing 
business about Tacoma Harbor, and in ail the waters of Puget Sound 
and the Straits of Juan de Fuca, having power sufificient to handle a 
ship of 3,000 tons in ordinary weather. Her value was about |12,- 
000 ; her usual complément of offlcers and men consisted of a captain, 
mate, engineer, flreman, one deck hand, and a boy; and her average 
earnings were |50 per day. At the time of being called to assist the 
Sir Robert Fernie the engineer and deck hand were absent, but the 
engineer joined the vessel in the manner hereinafter related in time 
to relieve the flreman, who had been, during the night's expériences, 
doing ail the work in the engine room. The Sir Eobert Fernie is a 
large, steel-hull, four-masted bark, nine years old at the time of the 
occurrence, and worth, as near as I can estimate her value, from 
$75,000 to 1100,000. She was loaded with a cargo of 3,916 long tons 
of wheat, of the value of $96,000, and destined on a voyage around 
Cape Horn to some port in Great Britain. Being thus loaded, she 
was moored to a buoy in Tacoma Harbor, awaiting the completion of 
a new windiass to replace her old one, which had been taken out on 
account of being damaged and unserviceable. Her steam winch was 
out of order, so that during the night in question she had no means 
of handling chain cables. Besides her lack of equipments for con- 
tending against the éléments, she was not fuUy manned, only part 
of her usual complément of able seamen being on board, and her 
oflBcers seemed to hâve but little confidence in the loyal ty of the men 
she did hâve. It is proved by statements afterwards niade by her 
captain, and also by the answer verified by him, that one of the most 
important acts of seamanship during the night was performed by the 
ship's cook; and it is made a matter of record in the ship's log, written 
by the flrst mate, and signed by the captain, three mates, and two 
able seamen, that in heaving the sounding line it parted, and about 
70 fathoms of line was lost; and on examination of that part of the 
line which remained on the réel it was found that the line had been 
eut at the place where it parted, and also eut in other places, by some 
person, maliciously. There was considérable delay in some of the 
important opérations during the night, which the captain ascribed to 
the unwillingness of his men, and he expressed his belief that they 
had tried to run the ship ashore. The buoy to which the ship was 
moored was placed in the harbor for the accommodation of ships by 
the city government, and consisted of a raft, attached to a 5,500- 
pound anchor by 60 fathoms of chain cable, weighing 15.000 pounds. 
When the buoy was picked up, it was found that the chain cable had 
become unshackled, or had parted, near the anchor, for about 60 fath- 
oms of chain was still appended to the log raft. This had been 
dragged by the ship across the bay to a place less than one-fourth of a 
mile from the north shore, where the depth of the water is only about 
50 feet. At that place the chain dragging on the bottom must hâve 
held the ship's head so that the wind would make her swing shore- 
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ward, dnd, àllowingïorthe slope of the béach,'thèfé coffld not hâve 
been much water under^hér »^ëro, The nightôf îïotèiiibet 2d was 
dark and stôriny. There wâs â'heavy rainfall, aùd^^ Southwest gale 
prevailed during most of thé night, with f requeat «qualls of great vio- 
lence. ! The condition .of the weather is' established beyond question 
byithe testimony of well-knowri citizens, who hâve no interest to in- 
-doCe them to give false testimony, and who hâve had lifelong ex- 
périence in battling with the éléments upon the' océan. Tlieir testi- 
mony is cOrroborated by reports of the storm published next day in 
the daily papers, by the fact that the ship dragged the buoy and 60 
f athomSi of chain across the bay, by the conduct of the captain of tho 
Sir Robert Fernie in calling for assistance, by the record of the ship's 
log, aad by the record of the United States weather station at Ta- 
coma, whieh shows the velocity and direction of the wind during the 
night, asfoUows: 

9:40 p. mi. 26 miles' per hour from the Southwest. 
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In such weather the water would ttecessarily be rough, and the 
testimony shows that the doors of thé engine room of the Pairfield 
had tç be kept shut to keep the water which was breaking ovei' the 
sides of the steamer from flooding the engine room. And yet in the 
face of thèse incontrovertiblé facts thé captain of the Sir Robert 
Fernie and his subordinate offlcers and the seamen whom he called as 
witnes ses hâve endeavored téminimize themerit of the services ren> 
dered by thé iibelants by swearing that the weather was fine, with 
only light Iweezes with occasional puffs, which amounted to nothing, 
and that th«re was no sea on ; Gapt. Cannon himself going to the ex- 
trême of absurd prévarication by swearing that at about 2:30 a. m., 
when the ship was flnally brought to a place of safety, and moored, 
there was no wind, and the water was smooth as oil. The testi- 
mony of thèse witnesses appears to be so untrustworthy that I reject 
it entirely as to ail matters in which they contradict other witnesses. 
During the flercest part of the gale — about 9 :30 p; m. — the ship was 
discovered to be drifting, and as soon as practicable the captain dis- 
patched a boat's crew to réquest the Fairfleld to come to his relief, 
and at the same time blue lights were burned as a signal. Those on 
board the Fairfleld respondéd with commendable promptness, not 
waiting to send for the enéineer, but went out in the gale as soon as 
suflScient steam could be inajdé, arriving alongside of the ship on the 
weather side between 10 o'clock and 10:30. Instead of taking, the 
towline which the tug was réàdy to pass on board, Gapt. Cannon re- 
quested that the tug come alongside, and that her captain should 
come on board his ship for consultation. As the resuit of the consulta- 
tion which was held, more blue lights were burned as a signal of dis- 
tress, and the ship's; boat crew was agaîn sent ashore, accompanied 
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by tbe mate of the tug, for the purpose of securing another tug, be- 
eause Capt. Cannon was excited, and he did not hâve confidence that 
a tug of the Fairfield's capacity would be able to save his ship, which 
was then being driven broadside before the southwest gale towards 
the northei-u shore of the harbor. The ship's yards were then braced 
around to point towards the wind, and the tug, short-handed as she 
was, the mate, engineer, and deckhand being absent, undertook the 
heavy task of pulling the ship's head to thé wind, and towing against 
it. To watch the towline, steer the tug, direct the movements of the 
tug and the ship, work the engine, and stoke the f urnace, the cap- 
tain, fireman, and boy on board the Fairfleld ail had to do double 
work, and the engine and boiler of the tug were severely strained by 
the eiforts made to increase her power to the utmost. The évidence 
shows that to prevent the loss of any force the safety valves were 
screwed down, and the pressure of steam was raised considerably 
above the full limit specifled in the tug's certificatè of inspection, in 
conséquence of which considérable expense was incurred afterwards 
in readjusting the différent parts of the engine, and for new bolts and 
rivets and repairs to the boiler. By the utmost exertions of the tug 
she was able to hold the ship from going ashore, ând when the wind 
moderated she managed to pull her some distance towards the South- 
ern shore, but during the succession of squallfe which were en- 
countered tbe tug and her tow were frequently driven astern. After 
considérable delay the ship unshackled her cable from the buoy, and 
when the wind moderated — after 1 o'clock — the tug succeeded in 
towing her back to a mooring near the coal bunkers on the southerly 
side of the bay. WTien the worst part of the struggle was passed, 
the ship's boat returned, having been unsuccessful in flnding another 
tug in condition for immédiate service, but she brought the Fairfield's 
engineer, who then relieved the exhausted fireman. Considering the 
state of the weather and the disabled condition of the Sir Robert 
Fernie, without the means or the men to safely handle her anchors, 
I consider the probability so strong that it amounts to certainty that 
she would hâve béen driven upon the beach if she had not been saved 
by the exertions of the Fairfield and her crew; and, loaded as she 
was, the conséquence of being cast upon the beach in thé storm would 
necessarily hâve been quite serions. If she had escaped the danger of 
striking on rocks, still the incline of the beach would hâve caused her 
to list over towards the water, if she had been driven on broadside, 
or, if otherwise, one end would hâve been depressed, and in either 
position the incoming tide would hâve filled her with water, and 
ruined her cargo, before adéquate appliances to lift her could hâve 
been obtained. Under the most favorable conditions which could be 
expected, she would hâve been obliged to meet heavy bills for ex- 
penses of surveys, unloading, lightering, reloading, and probably 
docking. For being saved from such péril, Capt. Cannon offered the 
captain of the Fairfleld as recompense the sum of |30, which being 
declined the offer was increased to |50; and when the answer was 
filed in this action |200 was deposited in court, which the answer al- 
lèges is reasonable compensation; and after this suit had been com- 
menced an agent of the firm which loaded the Sir Eobert Fernie 
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sought an interview with the captain of the steam tug, and made a 
tender of liis gopâ offices in arranging a compromise, in which he 
expressed disapproval of the niggardly oflfer whieh had been made bj 
Oapt. Cannon, and expressed Ms own idea that $250 would be rea- 
sonable compensation, and he has testifled in this case that Oapt. 
Burley assented to that proposition. It is obvions, however, that, in- 
stead of really assenting to his statement, Oapt. Burley did nothing 
more than décline to give it serions considération. One part of the 
défense in the case is founded upon the claim that the services of the 
Fairfleld were rendered in pursuance of a contract made during the 
afternoon preceding the occurrences narrated. The évidence shows 
that Oapt. Burley did offer to tow the Sir Robert Fernie to a différent 
mooring buoy without making any charge therefor, which offer was 
declined. Oapt. Burley also at the same time promised to come to 
the relief of the ship during the night if his assistance should be re- 
quired, and also promised that he would not make any unreasonable 
charge. Oapt. Oannon himself does not prétend that any deflnite ar- 
rangement was made by which he retained the Fairfleld in liis serv- 
ice during the night, or became obligated to pay any sum for her serv- 
ices, unless, in case of an emergency, he should call for her to come 
to his relief. This shows that there was no contract binding upon 
either party, or which can stand in the way of the libelants' claim 
for compensation for a salvage service. I flnd from the évidence that 
the libelants, with promptness and courage, exposed themselves and 
their vessel to hardship and péril in ti^e endeavor to rescue the Sir 
Robert Fernie and her cargo, and their efforts were in the highest 
degree successful. The value of the property saved is a large amount, 
compared with which the amount awarded to the libelants as their 
compensation is inconsiderable. The time during which the libel- 
ants were engaged in the service was something less than five hours. 
Oonsidering this fact and ail the circumstances developed in the évi- 
dence, and not particularly mentioned, as well as ail the facts which 
I hftve mentioned, I regard as reasonable compensation, and therefore 
award, to the libelants the following sums, viz.: To the owners of 
the J^airfield, 13,000; to Captain Burley, fSOO; to Arthur Thompson, 
the boy, and Joseph Herbert, the mate, each |400; to Oscar Law- 
rence, the flreman, $500; and to George A. Kingsbury, the engineer, 
$200. 
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STATE OF AEKANSAS T. KANSAS & T. COAL CO. et al. 

(Circuit Court, W. D. Arkansas, Ft. Smith Division. September 2, 1899.) 

1. Removal OF Causes— JuRisDicTïON of Pedekal Court— Amotint Involved. 
The State of Arliansas, at the relation of a prosecuting attorney, filed a 
bill in one of lier own courts against the Kansas & Texas Goal Company 
and the St. Louis & San Francisco Bailroad Company, both corporations 
orgànized under the laws of the state of Missouri, alleging that the coal 
Company was threatening and about to import into one of the towns and 
counties in said state, over the line of its co-defendant's railroad, a large 
number of armed men of the low and lawless type of humanity, to wit, 
about 200, to the great danger of the public peace, morals, and good health 
of said town and county. ïhe défendants removed the case to this court, 
whereupon the plaintiff moved to remand the same for reasons which will 
appear in the opinion. Keld, the amount involved in a suit for an injunc- 
tlon for the purpose of determining the jurisdiction of a fédéral court 
is the value of the right to be protected, or the extent of the injury to be 
prevented, by the injunctlon.i 

a. Same— CiTizENSHip. 

A suit between a state and a citizen or corporation of another state is 
not a suit between citizens of différent states, and a circuit court of the 
United States has no jurisdiction of it on the ground of diverse citizenship.2 

8. Same. 

In Railroad Co. v. James, 16 Sup. Ct. 621, 161 TJ. S. 545, It is decided 
that said railroad company is a Missouri corporation. 

i. Same- FEDERAL Question. 

The plaintifC's complaint, on its face, raises a fédéral question under the 
Interstate commerce clause of, as well as under the fourteenth amendment 
to, the constitution of the United States, and therefore this court has juris- 
diction thereof on removal. s 

5. Constitutional Law— Power op State — Labobers Entering State. 

No statnte of this state inhibits the class of persons described in the 
bill coming into this state. It will be time enough to décide whether the 
state has the power to prohlbit their coming when a proper case, based on 
such a staj:ute, is brought to the attention of the court. Under the four- 
teenth amendment, and under the Interstate commerce clause, of the con- 
stitution, they now hâve that right. 

6. Same— Régulation by Courts. 

It is not witliin the power of any court, state or fédéral, to preseribe 
what rules and régulations are needful to the welfare, peace, health, safety, 
and morals of the state, or to détermine, without législation, what class or 
classes of persons may lawfully corne therein. That power belongs to 
the législatures of the states, and must be exercised within constitutional 
bounds. 

7. Injunotion— Dissolution. 

The class of persons described in the bill having the right to come into 
the state, tlie injunction granted by the state court preventing their com- 
ing into the state is dissolved. 

1 As to jurisdiction of fédéral courts as dépendent on amount in controversy, 
see note to Auer v. Lombard, 19 C. C. A. 75, and, supplementary thereto, note 
to Tennent-Stribling Shoe Co. v. Roper, 36 C. C. A. 459. 

2 As to diverse citizenship as a ground for fédéral jurisdiction, see note to 
Shipp V. Williams, 10 C. C. A. 249, and, supplementary thereto, note to Mason 
V. Dullagham, 27 C. 0. A. 298. 

s As to jurisdiction in cases involving fédéral question, see note to Bailey 
V. Mosher, 11 C. C. A. 308, and. supplementary thereto, note to Montana Ore- 
Purchasing Co. v. Boston & M. Cousol. Copper & Silver Min. Co., 35 C. C. A. 7. 

9G F.— 23 
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8. Same— Rbbtbaining Pbosbcution. 

Tlie motion for a resltrainlng orâer to prevent the stateftom the prose- 

cutlon of the suit In the state^ourt, notwithstanding the removal to this 

court, Is OTCrruled. 'i i . 

(Syllabus by the Court.) 

On Motions to Dismiss and to Eestrain Prosecution of Suit in 
State Court. 

On Aprjl 23,.JS99, this cause Wsbrought by the state (at the relation of 
Jo Johnson, ppoBëcuting attpfney for' the Twelfth judioial circuit) in the cir- 
cuit court of, Sébastian county for thç! Qreenwood district, in the state of 
Arkansas., l?xom the complaint iï ^ppears tbat both défendant companies are 
Missouri corporations; that the deîe»<ian* çoal company (hereinafter designated 
"Coal Company,," for convenlence), A^hen the bill was flled, .owned and was 
operatlng a çpal paine at IJuntington, In said Greenwood district of Sébastian 
county, and that thç defendaût railroad poi^pany (hereinafter designated "Rail- 
road Company," for convenien^e)^ owned and operated a railroad in sald county 
and Twelfth judlçlal circultiiOmltting.for the purposes of ithls motion, irrele- 
vant matter, the blU charges "that the défendant Çoal Company is threaten- 
ing and Is about to import Into sald county [Sébastian], and town of Hunting- 
ton, over a Une of their co-defendant's railroad, a large number of armed men 
of the low àiid la-Wlëss type i?fhumànity,'towit, about twohuridred, to the 
great danger of the public pëacë; morals, and good health of feaid county, and 
more tartlculàrly of sald towti." On the 18th of July, téSO, the défendants 
flled a joint pétition in said court, accompanled by a bond In the usual form. 
and prayed:for an order of removal of thls case to this leonrt. The order of 
removal was denled by the state oourt, andthereupon the défendant companies 
procured, and a'fterwards, on the 25th of July, 1899, caused to be flled In thig 
court, a transçript of aU the proceedings of the staté, court. On August 7, 
1899, the stàtè ïlïed In this court a motion to dismiss the <si,s,e for the foUow- 
Ing reasons: (1)- Bëcause the, pétition for removal and tr^script of the record 
of the circuit court of Sébastian county for the Greenwooâ district thereof 
show that It is not removable to this court, under the laws of the United States; 
(2) becauSe the state oif Arkansa,s being plàlntiff, and défendants aUeged to be 
cltlzéns of the'Btate of Missouri, this court could acqùlré no jurisdlctlon on 
thé groundof diverse cltizenshlp; (3) tfefcause the record aforesaid shows It Is 
not a civil action for the enforcement of a right arlsing tiùder the constitution 
and laws of the United Stateë, or treatles made imder thélr authority, or arose 
under the constitution, laws, ànd tïeatléB aforesaid; (4) because, under the 
constitution and laws of the state of Arkaksas the St. Ltfuls & San Francisco 
Railroad Company, one of the défendants, Is a domestic corporation, and Is 
subjeet to the Jurisdlction of the courts of sald state. ; 

Sen T. Duy^al, for plaintiff. , 

Hill & Brizzolara, for défendants. 

EOGEES, District Judge (after stating the facts as above). Cîoun- 
sel who flled the motion to dismiss has made nô point with référence 
to the flrst paragraph of the motion, and it is not; necessary to con- 
sider it, unless it be intendëd thereby to raise the question that it does 
not appear that the amount in controversy exceeds the sum of |2,000, 
That question is res adjudicata in this court. Humes v. City of Pt. 
Smith, 93 Ped. 857. See, aJso, Railroad Co. v. Ward, 2 Black, 485. 

It has been held that à state is not a citizen. And under the 
Judiciary acts of the United States it is well settlfed that a suit be- 
tween a state and a citizen or corporation of another state is not be- 
tween citizens of différent states, and that the circuit court of the 
United States has no jurisdiction of it, unless it arises under the 
constitution, laws, or treaties of the United States. Ames v. Kansas, 
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111 U. s. 449, 4 Sup. et. 437; Stone v. South Carolina, HT U. S. 430, 6 
Sup. et. 799; Germania Ins. Co. v. Wisconsin, 119 U. S. 473, 7 Sup. 
et, 260. The second pajragraph of the môtioh tô âismiss, therefore, 
is well taken. 

The fourth paragraph of the motion has been settled adversely to 
the motion in the case of Eailway Co. v. James, 161 U. S. 545, 16 Sup. 
et. 621. 

Nothing remains to consider except the third paragraph of the 
motion. It is conceded, and is settled law, that under the act of 
August 13, 1888, a case (nbt depending on the citizenship of the 
parties, nor otherwise specially provided for) cannot be removed from 
a state court into the circuit court of the United States as one arising 
under the constitution, laws, or treaties of the United States, unless 
that appears by the plaintiff's statement of his own claim ; and, if it 
does not so appeàr, the want cannot be supplied by any statement in 
the pétition for removal, or in the subséquent pleadings. Tennessee 
V. Union & Planters' Bank, 152 U. S. 454, 14 Sup. et. 654; Ohappell 
V. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34; Postal Tel. Cable Co. 
V. Alabama, 155 U. S. 482, 15 Sup. Ct. 192; Land Co. v. Brown, 155 
U. S. 488, 15 Sup. Ct. 357; Railroad Co. v. Cody, 166 U. S. 607, 17 
Sup. et. 703; Walker v. CoUins, 167 U. S. 57, 17 Snp. Ct. 738. The 
cases cited make it clear that in determining whether or not the 
présent case is a suit of a civil nature arising under the constitution 
or laws of the United States, or treaties made or which shall be made 
under their authority, must be determined by an examination of the 
complalnt itself, and not by anything which is found either in the pé- 
tition for removal or in any subséquent pleadings flled. Attention 
is therefore directed to an examination of adjudged cases determining 
when a suit is one "arising under the constitution or laws of the Unit- 
ed States," etc. In Tennessee v. Union & Planters' Bank, 152 U. S. 
459-462, 14 Sup. Ct. 654, 656, it was said: 

"The earliest act of congress whicli conferred on the circuit courts of the 
United States gênerai jurisdiction of suits of a civil nature, at common law or 
in equity, 'arising under the constitution or laws of the United States, or 
treaties made or which shall be made under their authoritv,' was the act of 
March 3, 1875, c. 137 (18 Stat. 470). Under section 1 of that act, providlng 
that those courts should hâve original cognizance of such suits when the mat- 
ter in dispute exceeded tlie sum or value of $500, their iurisdictlon was exer- 
cised in cases in which the plaintiff's statement of his cause of action showed 
that he relied on some rleht under the constitution or laws of the United 
States. Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. 289; Kansas Pae. R. 
Co. V. Atchison, T. & S. P. R. Co., 112 U. S. 414, 5 Sup. Ct. 208; New Orléans 
v. Houston, 119 U. S. 2C5, Y Sup. Ct. 198; Baehrack v. Norton, 132 U. S. 337, 
10 Sup. Ct. 106; CooUe v. Avery, 147 U. S. 375, 13 Sup. Ct. 340. And under 
section 2 of that act, which provided that any suit of a civil nature,- at law 
or in equity, hrought in any state court, 'and arising under the constitution or 
laws of the United States, or treaties made or which shall be made under 
their authority,' might be removed by either party into the circuit court of the 
United States, it was held sufficient to justify a removal by the défendant that 
the record at the time of the removal showed that either party claimed a right 
under the constitution or laws of the United States. Railroad Co. v. Missis- 
sippi. 102 U. S. 135; Ames v. Kansas, 111 U. S. 449, 462, 4 Sup. Ct. 437; Brown 
V. Houston. 114 U. S. 622,' 5 Sup. Ct. 1091; Society v. Ford, 114 V. S. 635, 
642, 5 Sup. et. 1104; Pacific Railroad Removal Cases, 115 U. S. 1, 5 Sup. Ct. 
1113; Tennessee v. Whitworth, 117 U. S. 120, 139, 6 Sup. Ct. 645, 649; Southern 
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Pa.C, E.CoiiV. Oalifornia, 118 U.S. 109, 16 Sup. Ot. 993; Bock v. Perkins, 
iai9;17.,S.;628, 11 Sup. et. 67T. But, as has beên decided under that act, 'the 
suit must be one in wliicii soînç title, right, privilège, or Immualty on which 
the reebvefy de^encfà \vill be déifeàted by ône construction of the constitution, 
or a law or treaty of the United States, or sustained by a contrary construc- 
tion.' -Garste V. Dunham, 121 Uî S. 421. 427, 7 Sup. Ot. 1030, 1033. 'A cause 
cannot be removed from a state court simply because, in the progress of the 
litigatioh,' It may become necessâry to give a construction to the constitution 
or laws of the United States (Water Oo. v. Keyes, 96 U. S. 199, 203); and the 
question whether a party clainiè a rlght under the constitution or laws of the 
United States, ig to be ascertaiûed by the légal construction of Its own alléga- 
tions, and not by the eflfect attributed to those allégations by the adverse 
party.' JRailroad Co. v. MlUs, ,113 U. S. 249, 257, 5 Sup. Ot 456, 459. Even 
under thé act of 1875 the juriâiîictibn of the circuit court of the United States 
eould not be sustained over 'a suit originally brought in that court, upon the 
ground that the suit was one arisiâg under the constitution, laws, or treaties 
of the United States, unless that appeared in the plalntiffi's statement of his 
own clalm. This was distlnctly àdjudged, and the reasons clearly stated, in 
Metcalf V. Watêrtowh, 128 U. S. 586, 589, 9 Sup. Ct. 173, 174, In which Mr. 
Justice Harlan, after pointing out that the cases in which It had been held 
suflacient that the fédéral question upon which the case depended was flrst 
presented by the answer or pleaof the défendant, were cases of removal, in 
which, therefore, the requisite of 'jurisdictlon appeared on the record at the 
tlme Whén the jurisdiction of the circuit court of the United States attached, 
said: 'Where, however, the original Jurisdictlon of a circuit court of the 
United States Is invoked upon the: sole ground that the détermination of the 
suit dépends uppn some question of a fédéral nature, It must appear at the 
outset, from the déclaration or the bill of the party sulng, that the suit is of 
that Character; in other words, it must appear, in that class of cases, that the 
suit was one of which the circuit coutt, at the time its jurisdictlon is invoked, 
could properly take oognizauce. If it does not so appear, thén the court, upon 
demuirer or motion, or upon ils own inspection of the pleading, must dismiss 
the suit; just as it would remanfl to the state court a suit which the record, 
at the tlme of removal, falied tp show was wlthin the jurisdiction of the cir- 
cuit court. It cannot retain It In order to see whether the défendant may not 
raise some question of a fédéral nature upon which the right of recovery will 
finally dépend; and, if so retained, the want of jurisdiction at the commence- 
ment of the suit is not cured by an answer or plea which may suggest a ques- 
tion of that kind.' That view has teen afflrmed and acted on at the présent 
term in Mining Co. v. Turck, 150. U, S. 138, 143, 14 Sup. Ot 35, 37. The same 
nile applies more comprehensively to the acts of 1887 and 1888. In section 1, 
as thereby amended, the words giving original eognizance to the circuit courts 
of the United States in this class of cases are the same as in the act of 1875 
(except that the jurlsdlctional amount is flxed at $2,000), and It is therefore 
essential to their jurisdiction that the plaintlff's déclaration or blll should show 
that he asserts a right under the constitution or laws of the United States. 
But the corresponding clause in section 2 allows removals from a state court 
to be made only by défendants, and of sults 'of which the circuit courts of the 
United States are given original jurisdiction by the precedlng section,' thus 
limltlng the jurisdictlon of a circuit court of the United States on removal by 
the défendant under this section to such sults as might hâve been brought in 
that court by the plaintifï under the flrst section. 24 Stat. 553; 25 Stat. 434. 
The change is In accordance with the gênerai policy of thèse acts, manifest 
upon their face, and often recognized by this court, to contract the jurisdic- 
tion of the circuit courts of the United States. Smith v. Lyon, 133 U. S. 315, 
320, 10 Sup. Ct 303; In re Pennsylvanla Co., 137 U. S. 451, 454, 11 Sup. Ct. 
141; Pisk T. Henarie, 142 U. S. 459, 467, 12 Sup. Ct. 207; Shaw v. Mining Co., 
145 U. S. 444, 449, 12 Sup. Ot. 935; Martin's Adm'r v. Rallroad Co., 151 U. S. 
673, 687, 14 Sup,, Ot 633." 

In Ames v. Kansas, 111 U. S. 462, i Sup. Ct. 443, Chief Justice 
Waite, delivering the opinion of tlie court, and sustaining its juris- 
diction, said: 
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"The right set up by the eompany, and by the directors as well, will be de- 
feated by one construction of thèse acts and sustained by the opposite con- 
struction. When this is so, It has never been doubted that a case is presented 
which arises under the laws of the United States,"— citing Cohens v. Vir- 
ginia, 6 Wheat. 264, 379; Water Co. v. Keyes, 96 U. S. 201; Eailroad Oo. t. 
Mississippi, 102 U. S. 140. 

In Starin v. City of New York, 115 U. S. 257, 6 Sup. Ct. 31, the 
same learned chief justice said : 

"The character of a Case is determined by the questions involved. Osborn 
V. Président, etc., 9 Wheat. 737, 824. If from the questions it appears that 
some title, right, privilège, or immunity on which recovery dépends will be 
defeated by one construction of the constitution or a law of the United States, 
or sustained by the opposite construction, the case will be one arlsing under 
the constitution or laws of the United States, within the meaning of that term 
as used in the act of 1875; otherwise not. Such is the efCect of the décisions 
on this subject," — citing Cohens v. Virginia, 6 Wheat. 264; Osborn v. Prési- 
dent, etc., 9 Wheat. 737; Mayor v. Cooper, 6 Wall. 247; Water Co. v. Keyes, 
96 U. S. 199; Tennessee v. Dayis, 100 U. S. 257; Railroad Oo. v. Mississippi, 
102 U. S. 135; Ames v. Kansas, 111 V. S. 449, 4 Sup. Ct. 437; Kansas Pac. 
K. Co. V. Atchison, T. & S. F. B. Oo., 112 U. S. 414, 5 Sup. Ot. 208; Society v. 
Ford, 114 U. S. 635, 5 Sup. Ct. 1104; Pacific Kailroad RemoTal Cases, 115 U. S. 
1, 5 Sup. Ct. 1113. 

In Southern Pac. R. Co. v. California, 118 U. S. 112, 6 Sup. Ct. 993, 
the same learned chief justice approved Railroad Co. v. Mississippi, 
supra. Ames v. Kansas, supra, Starin v. City of New Yorlj, supra, 
quoting the same language which he had previously used in Starin v. 
City of New Yorlf. In Germania Ins. Co. v. Wisconsin, 119 U. S. 
475, 7 Sup. Ct. 260, the same learned chief justice again reiterated the 
same doctrine, using the same language which had been used in 
Ames V. Kansas, supra. 

In Minnesota v. Duluth & I. R. R. Co., 87 Fed. 498, Judge Lochren, 
delivering the opinion of the court, calls attention to what has been 
held in Tennessee v. Union & Planters' Bank, supra, Starin v. City 
of New York, supra, and Carson v. Dunham, supra, and further states 
that on the précise point under considération the décisions under the 
act of March 3, 1887, are equally applicable to the act of August 13, 
1888. He then says: 

"To give the United States circuit court jurisdiction, it is not necessary that 
it sliould appear that plaintifE's right to recover is based upon and supported 
by some provision of the constitution or statutes of the United States. A féd- 
éral question is equally presented if it appears from plaintifC's statement of 
facts that a construction which may be fairly claimed and contended for of a 
provision of such constitution or statutes would defeat plaintifC's right to re- 
cover." 

In Lowry v. Railroad Co., 46 Fed. 83, Judge Caldwell said: 

"It is enough that there is a fédéral question in the case, whether it is relied 
on by the plaintiff or the défendant. A case arises under a law of the United 
States wherever that law is the basis of the right or privilège or claim or pro- 
tection or défense of the party. In whole or in part, by whom it is set up." 

To the cases cited might be added many others to the same efCect. 
Thèse, however, suffice to show and establish the rule. It remains 
to apply the principles declared to the case at bar. In the examina- 
tion of the complaint for the purposes of this motion, its crudities, or 
the insufBciency of facts to warrant the relief sought, if such be the 
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case, are not open to attack or ciriticism, sinpe dpfects in tîiese re- 
gards maj be corrected by an^endnlents in either of tte courts having 
jurisdiction, if the facts warrant. TWs court is limited aow to the 
question as to wàether, at tlie time the jurisdiction of tMs court was 
iavoked, it appeared fronl the plaiiitifE's cotoplàint that the contro- 
versy between the parties involved a fédéral question. iPhe substan- 
tiàl and material all^ationsîof fâct in the complaint is (and it is the 
only allégation of fact in it whieh is considered substantial and ma- 
terial) that the défendant Coal, Company "is threatening and is about 
to import into said county, and town of Huntington, over the line of 
their co-def endant's railroad, a large number of armed men of the 
low and lawless type bf humanity, tô wit, about two hundred." The 
allégations as to what results would follow such importations are 
merely conjectural or spéculative^ or at most a matter of opinion 
upoû the part of therelator, dejJellding, of course, upon the type of 
men inaportéd, and théir .physical, flûancial, and moral Conditions. Of 
thèse conditions it does not appéar ithat the relator knows anything. 
No facts appear from which it may be seen what the character of the 
nuisance is which their importation will produce, or in what way 
the peace, morals, or health of the state and the town will be affected, 
or in what way riot and bloodshed would be brought about, or the 
nature and character of the contagious or infectious diseases they 
wouM disseminate. It iis not even alleged that they now hâve, or 
hâve been subjected tq, any such diseases. Ail thèse matters are 
purely spéculative. The contention on the part of the plaintiff is 
that, under the police ppwer of tlte^i^tate, it bas the rightto prevent 
the défendant Coal Company from importing into the state, and to 
prevent the défendant Eailroad Company from transporting over its 
road, the class of persons jdescribed in the complaint as "armed men of 
the low and lawless type of humanity." The convention of the défend- 
ants is that the exercise pf such a power is in yiplation of the inter- 
state commerce law and pf the fourteenth amendment tothe constitu- 
tion of the United States. On this motion to dismiss or remand my sole 
duty is to ascertain if any. such défense can be fairly claimed or con- 
tended for. The merits of the question are not now involved, and 
should not be determined, except sofar as may be necessary in order 
to détermine whether the state's contention involves an invasion of. 
the powers cohâded to the United States under its constitution or 
statu tes; or, to state it differently, and within the language of the 
adjudged cases, whether it appear^. from plaintiflf's statement of facts 
that a construction which may be fairly claimed and contended for 
of a provision pf the constitution oj* statutes of the United States 
would defeat' plaintiff 's right to relief. It is not specifically alleged 
in the complaint that the défendant railroad company is engaged in 
Interstate commerce. Jt is alleged that it is a Missouri corporation, 
and that its co-defendant had threatened and was about to import, 
over the line pf said railroad, a certain designated type of men. It 
was not afguéd at tlfe hfearing that said company was, not engaged 
in Interstate commerce in the transportation of the men referred to, 
and it is fairly to be dediicéd from the complaint that such was true. 
The Word "import" itself implies a bringing of mén either from a for- 
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eign country or another state into this state. The same is true of 
the défendant Coal Company. The employment and shipment of 
men from other states into Arkansas over its co-defendant's railroad 
is interstate commerce. j 

It was argued at the bar that coal mining was not interstate com- 
merce. That is true. This court so held in U. S. v. Boyer, 85 Fed. 
425, where a full discussion of what it takes to constitute interstate 
commerce, and a collation of adjudged cases, may be found, and from 
which it was deduced that: 

"Wben the [interstate] commerce begins is determiiiecl, not by the character 
of the commodlty, nor by the intention of the owner to transfer it to another 
state for sale, nor by hls préparation of it for transportation, but by its actual 
delivery to a common carrier for transportation, or the actual commencement 
of its transfer to another state. At that time the power and regulating author- 
ity of the state ceases, and that of congress attaches and continues until it has 
reached another state, and become mingled with the gênerai mass of the 
property in the latter state. That nelther the production, or manufacture of 
articles or commodities which constitute subjects of commerce, and which are 
inteuded for trade and trafflc with citizens of other states, nor the préparation 
for their transportation from the state where produced or manufactured prier 
to the commencement of the actual transfer or transmission thereof to an- 
other state, constitutes that Interstate commerce which cornes within the regu- 
lating power of congress. In re Greene, 52 Fed. 113." 

But interstate commerce is not conflned to goods, wares, and mer- 
chandise. It embraces passengers. It was not argued otherwise 
at the hearing. 

In Eailroad Co. v. Husen, 95 U. S. 469, which is a case growing out 
of the statute of the state of Missouri (1 Wag. St. p. 251, § 1) provid- 
ing that "no Texas, Mexican or Indian cattle shall be driven, or 
otherwise conveyed into, or remain, in any county of this state, be- 
tween the flrst day of March and the flrst day of November, in each 
year, by any person or persons whatsoever," the court, in holding the 
statute unconstitutional because it violated the interstate commerce 
clause of the fédéral constitution, said: 

"It seems hardly neeessarj' to argue at length that, unless the statute ean 
be justified as a legitimate exercise of the police power of the state, it is a 
usurpation of the power vested exclusively in congress. It is a plain régula- 
tion of interstate commerce, a régulation extending to prohibition. Whatever 
may be the power of a state over commerce that is completely internai, it can 
no more prohibit or regulate that which is interstate than it can that which 
is with foreign nations. Power over one is given by the constitution of the 
United States to congi-ess in the same words in which it is given over the 
other, and in botli cases it is necessarily exclusive. That the transportation 
of property from one state to another is a branoh of interstate commerce is 
undeniable, and no attempt has been made in this case to deny it. The Mis- 
souri statute is a plain interférence with such transportation, an attempted ex- 
ercise over it of the higliest possible power,— that of destruction. It meets at 
the borders of the state a large and common subject of commerce, and prohibits 
its crossing the state Une during two-thirds of each year, with a proviso, how- 
evcr. that such cattle may come across the Une loaded upon a railroad car or 
steamboat, and pass through the state without being unloaded. But even 
Ihe rigbt of steamboat owners and railroad companies to transport such prop- 
erty through the state is loaded by the law with onerous liabllities, because 
of their agency in the transportation. The object and effiect of the statute 
are, therefore, to obstruct interstate commerce, and to discriminate between. 
the property of citizens of one state and that of citizens of other states. This 
court has heretofore said that Interstate transportation of passengers is be- 
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yond the reacli of a State législature. And if, as we hâve held, state taxation 
of persons passlàg from one state to âilother, or a state tax upon interstate 
transportatlon of passengers, is proliibited by tlie constitution because a burden 
tipon it, a fortiori, if possible, is a state tax upon tlie carriage of merchandise 
from state to state. Transportation is essential to commerce, or ratlier it is 
commerce itself ; and every obstacle to it, or burden laid upon it by législative 
authority, is régulation. State FreigM Tax Case, 15 Wall. 232; Ward v. 
Marylaiid, 12 Wall. 418; Welton v. Missouri, 91 TJ. S. 275; Hendersou v. 
iXayor, 92 U. S. 259; Cliy Lung v. Freeman, Id. 275. Tlae two latter of tliese 
cases refer to obstructions against the admission of persons into a state, but 
the prineiples asserted are equally applicable to ail subjects of commerce." 

It will be observed that the Missouri statute under discussion was 
a proliibitory statute. In tlie case at bar tlie bill is based on no stat- 
ute. No statute bas been referred to as relating to such persons as 
are designated in the bill. The court knows of none. Indeed, there 
is none. The state, through its législature, bas not attenipted to ex- 
ercise its police power in this regard. It is an attempt to bave the 
court déclare what the law of the state is, or what measures are need- 
f ul to the state in this behalf , without any expression whatever of the 
législative department of the state, and to déclare that the designated 
type of persons mentioned in the bill shall not be brought into the 
state at ail, at any time, by the défendants. It is absolutely and 
unconditionally prohibitory of the designated class. It may well be 
inquired whether a state court can lawfully déclare, independent of 
any statute, and independent of the common law, as adopted by 
statute, what the policy of the state is with référence to persons 
coming thereto. I hâve found no case in which it bas been done. I 
flnd no author who recognizes any such doctrine. AU the cases ex- 
amined hâve arisen out of statutes alleged to be unauthorized by the 
police power, or powers reserved to the states. I need not allude to 
the anomalous condition which would resuit from prohibiting the de- 
fendants in this case from bringing persons into the state of the class 
designated, and leaving ail other companies, and ail other persons, 
the privilège of doing so at their pleasure, for this only tends to 
show that the police power of the state in this behalf should be exer- 
cised by the législature, and applied to ail persons alike. On this 
point, Prentice, in his work on Police Powers (page 31), aays: 

"It belongs to the législative branch of the government to détermine primarily 
what measures are appropriate and needful for the protection of the public 
morals, the publie health, or the public safety." 

In Mugler v. Kansas, 123 tl. S. 661, 8 Sup. Ct. 297, one of the ques- 
tions was as to what authority should détermine whether the manu- 
facture of particular articles of drink would injuriously affect the 
public. This question grew ont of a law prohibiting the manufacture 
or sale of liquor in that state. The court said : 

"TTnder our System that power is lodged with the législative branch of the 
government. It belongs to that department to exert what are known as the 
'police powers' of the state, and to détermine, primarily, what measures are 
appropriate or needful for the protection of the public morals, the public 
health, or the public safety." 

■ As tending to establish the correctness of this doctrine, in Eaiiroad 
Oo. V. Husen, 95 U. S. 470, it is sïiid: 

"We admit that the deposit in congress of the power to régula te forelgn com- 
merce and commerce among the states was not a surrender of that which may 



STATE OF ARKANSAS V. KANSAS & T, COAL CO. 3C1 

properly be denominated 'police power.' What that power is it is difficnlt to de- 
flne with sharp précision. It is generally said to extend to malving régulations 
promotive of domestic order, morals, health, and satety. As was said in Thorpe 
V. Railroad Co., 27 Vt. 149: 'It extends to the protection of tlie lives, limbs, 
health, comfort, and quiet of ail persons, and the protection of ail property 
within the state. According to the inaxim, "Sic ntere tuo ut alienum non 
Isedaê," whieh, being of universal application, it must, of course, be within 
the range of législative action to deflne the mode and manner in which every 
one may so use his own as not to injure others.' It was further said that 
by the gênerai police power of a state 'persons and property are subjected to 
ail kinds of restraints and burdens in order to secure the gênerai comfort, 
health, and prosperity of the state; of the perfect right of the législature to 
do which no question ever was, or upon acknowledged gênerai principles ever 
can be, made, so far as natural persons are concerned.' It may also be ad- 
mitted that the police powers of a state justifies the adoption of precautionary 
measures against social evils. Under it a state may legislate to prevent the 
spread of crime, or pauperism, or disturbance of the peace. It may exclude 
from its limlts convicts, paupers, idiots, and lunatics, and persons likely to be- 
come a public charge, as well as persons afflicted by contagious or infections 
diseases,— a right founded, as intimated in the Passenger Cases, 7 How. 283, by 
Mr. Justice Gréer, in the sacred law of self-defense. Vide Tomlinson v. Hew- 
ett, 2 Sawy. 283, Fed. Cas. No. 14,087. The same principle, it may also be 
conceded, would justify the exclusion of property dangerous to the property 
of citizens of the state; for example, animais having contagious or infections 
diseases. AU thèse exertions of power are in immédiate connection with the 
protection of, persons and property against noxious acts of other persons, or 
such a use of property as is injurious to the property of others. They are 
self-defensive. But, whatever may be the nature and reach of the police power 
of a state, It cannot be exercised over a subject confided exclusively to con- 
gress by the fédéral constitution." 

See, also, People v. Gillson (N. Y.) 17 N. E. 343. 

It will be seen, therefore, that ordinarily, at least, the exercise ot 
what is known as the "police power"' of the state is confided to its 
législature. But, to recur to the question, is it within the power of 
the state to enact législation prohibiting the class of persons desig- 
nated in the bill coming into the state? If the state cannot prohibit 
them by législation, its courts cannot do so in the absence of législa- 
tion. It may do so, ail will admit, so far, at least, as the United 
States is concerned, if in doing so no power confided to the gênerai 
government is invaded thereby. It goes without saying that "nO 
state can exercise power over a subject confided exclusively to con- 
gress by the fédéral constitution. It cannot invade the domain of 
the national government." Eailroad Co. v. Husen, 95 U. S. 471. Let 
us, therefore, examine more analytically the allégations in the bill de- 
scribing the class of persons it is sought to prohibit being imported 
into the state. They are "armed men of the low and lawless type." 
How are they armed? The bill does not say. The allégation is 
broad enough to cover ail kinds of arms. Article 2, Amend. Gonst. 
U. S., déclares that, "A well regulated militia being necessary to the 
security of a free state, the right of the people to keep and beat 
arms shall not be infringed." Section 5, art. 2, of the présent consti- 
tution of this state déclares that "the citizens of this state shall hâve 
the right to keep and bear arms for their common défense." In 
Cooley, Torts, p. 301, the author says: 

"No mllitary or civil law can take from the state the right to bear arms 
for the common défense. This is an inherited and traditlonary right, guaran- 
tied also by state and fédéral constitutions. But it extends no further than to 
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keep and bear those arms which are sulted and proper for the gênerai défense 
of ihe cômbunlty against invasion and oppression, and it does not include tlie 
carrying of such weapons as are spéelally suited for deadly individual encoun- 
ters." 

This same doctrine has been recognized by the suprême court of 
this State in Fife v. State, 31 Ark. 455. The above amendment to 
the constitution of the United States, however, Is a restraint upon 
fédéral, and not upon state, législation. Id. 458. It will be seen 
by ^n examination of this case that it is a constitutional right of the 
citizens of this state, recognized by the court, that the citizens there- 
of shall hâve the right to keep and bear arms; and it is also seen 
from the above amendment to the constitution of the United States 
that the fédéral government is denied the power to deprive the people 
of the right to keep ahd bear armis. By the fourteenth amendment 
to the constitution of thé United States, "ail persons born or natural- 
ized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States ahd of the state wherein they réside. No 
state shall make or enforce any la-sy which shall abridge the privi- 
lèges, or immunities of citizens of the United States, nor shall any 
state deprive any person of life, liberty or property without due pro- 
cess of lâw, nor deny to any person within its jurisdiction the equal 
protection of the laws." By this amendment to the constitution of 
the United States a citizen of another state is guarantied ail the 
rights and privilèges of the citizens of this state, and every state is 
forbidden to make or enforce any law which shall abridge the priv- 
ilèges or immunities of citizens of the United States, or deny to any 
person within its jurisdiction the equal protection of the laws. One 
of the j-ights, as we hâve seen, guarantied, by the constitution of this 
state tp, ail of its citizens, is that they shall hâve the right to keep 
and bear arms for thelr common défense. If this right belongs to 
the citizens of this state under the fourteentl» amendaient, can the 
state pass any law which shall deprive citizensiof pther states of the 
same right, under th^ same circumstances?. It has not done so. 
There is fto such statute. Is it not, tlierefore, one of the unavoidable 
questions in controversy in thig,suit as to, w-hether^ ,or not the state 
has, the power to prohibit men who are armed çoming into the state? 
It must be remembered that there is no allégation, in the Mil that 
thèse men are armed, or banded together, coming or being imported 
into the state for the,purpose of invadipgit, or violating any of the 
laws thereof, or that their purpose.is in < any respect a violation of 
any of the laws of the state. But thèse armed, men are described 
in jûie bill to be "of the low ,and lavFless type." Let us examine what 
is meantby thèse words "low and lawless." The Century Dictionary 
defines "îow" as "not high in character or condition; not haughty 
or proiid,; meek; loAvly;, lacking in dignity, reflnement, or principle; 
vulgar, groveling, abject, mean, base; in a mean condition, as 'a 
low borp. ffillow,'" The vvord "lawless" is deflned by the Century 
Dictionary as "pot subject or sub^nissive to law ; uncontroUed by 
law, whether natural, human, or divine." The question therefore 
arises whether it is within the power of the state to prohibit the 
class of persons thus .described, while armed, coming or being brought 
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into the state. No statute bas been enacted to that effect. In Buell 
V. State, 45 Ark. 388, the suprême court said: 

"It may he doubted whetlier it is compétent for tlie législature to authorize 
a town eouneil to proscritie any particular class of people agalnst whom no 
overt act is charged, althoûgh in Shafer v. Mumma, 17 Md. 331, sueli a power, 
expressly conferred In the charter of Haggerstown, was sustained. Possibly 
the right to live in a given commuuity is a common right of wbich, a person 
cannot be deprived, however degraded and subvei'sive of good morals bis occu- 
pation may be,"— citlng Milliken v. City Council, 54 Tex. 388. 

In re Ah Fong, 1 Ped. Cas. 213, is a case where a Chinese woman 
sued ont a writ of habeas corpus in the circuit court of the United 
Htates for the district of California, She had been brought to San 
Francisco as a passenger, and, under a statute of California, had been 
declared by a eonimissioner of that state to be "a lewd and de- 
bauched woman," and was prohibited from landing in the state of 
California, and was remanded to the custody of the steamship to be 
transported beyond the state. She sued ont a writ of habeas corpus 
before the state district court of California, and the writ was dis- 
missed. It was appealed to the suprême court of California, and the 
judgment of the district court afflrmed. She then sued out a writ 
of habeas corpus to the circuit court of the United States, as above 
stated. Mr. Justice Field .delivered the opinion of the court, and 
in that case said: 

"It is undoubtedly true that the police power of the state extends to ail 
matters relating to the internai government of the state, and the administra- 
tion of its laws, whicb hâve net been surrendered to the gênerai government, 
and embraces regulatioijs aftecting the health, good order, morals, peace, and 
safety of soeiety. Under this power ail sorts of restrictions and burdens may 
be imposed, having for their object the advancement of the welfare of the peo- 
ple of the state; and wben thèse are not in conflict vv'lth established prin- 
ciples, or any constitutional prohibition, their validity cannot be questioned. 
It is eqiially true that the police power of a state may be exercised by precau- 
tionary measures against the inerease of crime or pauperism, or the spread of 
infections diseases from persons coming from other countries; that the state 
may entirely exclude convlcts, lepers, and persons afCected with incurable dis- 
ease; may refuse admission to paupers, idiots, lunatics, and others, who, from 
physical causes, are likely to become a charge upon the public until seeurity 
is afCorded that they will not become such a charge; and may isolate the tem- 
porarily diseased until the danger of contagion is gone. The legality of pre- 
cautionary measures of this kind bas never been doubted. ïhe right of the 
state in this respect bas its foundation, as observed by Mr. .Tustice Grier, in 
the Passenger Cr.ses, 7 How. 462, in the sacred law of self-defense, whicb 
no power granted to congress can restrain or annul. * * * Where the evil 
apprehended by the state from the ingress of foreigners is that such foreigners 
will disregard the laws of the state, and thus be injurions to its peace, the rem- 
edy lies in the more vigorous enforcement of the laws, not in the exclusion of 
the parties. Gambling is considered by most states to be injurious to the mor- 
als of their people, and is made a public offense. It would bardly be consid- 
ered as a legitimate exercise of the police power of the states to prevent a for- 
eigner who had been a gambler in his own country from landing in onva. 
If, after landing, be pursued bis former occupation, fine him, and, if he per- 
sisted in It, imprison him, and the evil will be remedied. In some states the 
manufacture and sale of spirituous and intoxicating liquors are forbidden and 
punished as a misdemeanor. If the foreigner coming to our shores is a man- 
ufacturer and dealer in. such liquors, it would be deemed an illegltimate exer- 
cise of the police power to exclude him, on aceount of his calling, from the 
state. The remedy against any apprehended manufacture and sale would lie, 
in such case. In the enforcement of the pénal laws of the state. So, If lewd 
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women, or lewd men, even if the parties be of that baser sort who, when Paul 
preached at Thessalonica, set ail the clty in an uproar (Acts xvii., verse 5), 
land on our shores, the remedy against any subséquent lewd conduct on their 
part must be found in good laws or municipal régulation and a vigorous police. 
If Is eyident that, if the possible violations of the laws of the state by an im- 
migrant, or the supposed immorality of his pàst life or profession, where that 
imitnorallty hag not already resulted lu a conviction for a felony, Is to deter- 
inlne his right to land and to réside in the state, or to pass through into 
other and interior states, a dooi- will be opened to ail sorts of oppression. The 
doctrine now asserted by counsel for the commissioner of immigration, if main- 
tained, would certainly be invoked, and at no distant day, when other parties, 
besides low and despised Chinese women, are the subjects of its application, 
and would then be seen to be a grievous departure from prlnciple. I am aware 
of the very gênerai feeling prevailing in this state against the Chinese, and 
in opposition to the extension of any encouragement to their immigration 
hither. It is felt that the dissimilarity in physical characteristics, in lan- 
guage, in manners, religion, and habits, will always prevent any possible assim- 
ilation of them with our people. Admitting that there are grounds for this 
feeling, It does not justify any législation for their exclusion which might not 
be adopted against the inhabitants of the most favored nation of the Oau- 
casian race and of Christian faith. If their further taimigration is to be 
stopped, recourse must be had to the fédéral government, where the whole 
power over this subject lies. The state cannot exclude them arbitrarily, nor 
accomplisU the same end by attributing to them a possible violation of its 
municipal laws. It is certainly désirable that ail lewdness, especially when it 
talies the form of prostitution, should be suppressed, and that the most strin- 
gent measures to accomplish that end should be adopted. But I hâve little 
respect for that discriniinating virtue which Is'shoclied when a frail child of 
China is landed on our shores, and yet allows the bedizened and painted har- 
lot of other countries to parade our streets and open her hells in broad day, 
without molestation, and without censure. » * * And the power of exclu- 
sion by the state, as we hâve already said, extends only to eonvicts, lepers, and 
persons iaeurably diseased, and to paupers and persans who, from physical 
causes, are liliely to become a public charge. The détention of the petitioner 
is therefore unlawful under the treaty. But there is another view of this 
case equally conclusive for the discharge of the petitioner, which is founded 
upon the législation of congress sinee the adoption of the fourteenth amend- 
ment. That amendment, in its flrst section, désignâtes who are citizens of the 
United States, and then déclares that no state shall malîe or enforce any law 
which abridges their privilèges or immunities. It also enacts that no state 
shall deprive 'any person' (dropping the distinctive désignation of 'citizen') 
of life, liberty, or property, without due proeess of law, nor deny to any person 
the equal protection of the laws. The great fundamental rights of ail citizens 
are thus secured against any state deprivation, and ail persons, whetber native 
or foreign, high or low, are, whilst wlthin the Jurisdiction of the United States, 
entitled to the equal protection of the laws. Diseriminating and partial légis- 
lation, favoring particular persons or against 'particular persons of the same 
class, is now prohibited. Bquality of privilège is the constitutionaJ right of 
ail citizens, and equality of protection is the constitutional right of ail persons. 
And equality of protection implies not only equal accessibility to the courts 
for the prévention or redress of wrongs and the enforcement of rights, but 
equal exemption with others of the same class from ail charges and burdens of 
every liind. Wlthin thèse limits the power of the state exists, as it did pre- 
viously to the adoption of the amendment, over ail matters of Internai police." 

Another case — that of Chy Lung v. Freeman, 92 U. S. 275 — of the 
same nature and class as the Ah Fong Case, and originating under 
the same California statute, came before the suprême court of the 
United States, and Mr. Justice Miller, in holding that class of légis- 
lation Toid, sajs: 

. "The passage of laws which concern the admission of citizens and subjects 
of foreign nations to our shores belongs to congress, and not to the states. 
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It has tbe power to regulate commerce with foreign nations. The responsibll- 
Ity for the character of those régulations, and for the manner of their exécu- 
tion, belongs solely to the national government. If it be otherwise, a single 
State can, at her pleasure, embroll us in disastrous quarrels with other na- 
\ions. We are not called upon by this statute to décide for or against the 
right of a state, in the absence of législation by congress, to protect herself 
by necessary and proper laws against paupers and convicted criminals from 
abroad, nor to lay down the deflnite limit of such right, if it exist. Sueh a 
right can only arise from a vital necessity for ils exercise, and cannot be car- 
ried beyond the scope of that necessity. When a state statute llmited to pro- 
visions necessary and appropriate to that object alone shall, in a proper con- 
troversy, come before us, it will be time enough to décide that question." 

This législation is held void under the interstate commerce clause 
of the constitution, which provides that congress shall hâve power 
"to regulate commerce with foreign nations and among the several 
States, and with the Indian tribes." 

In the case of Railroad Co. v. Husen, supra, the court, after refer- 
ring to the Chy Lung Case and the Passenger Cases, said : 

"Thèse cases, it is true, speak only of laws affeeting the entrance of persona 
into a state, but the constitutlonal doctrines they maintain are equally applica- 
ble to interstate transportatlon of property. They deny validity to any state 
législation professing to be an exercise of police power for protection against 
evils from abroad which is beyond a necessity for its exercise wherever it in- 
terfères with the rights and powers of the fédéral government." 

Bowman v. Railway Co., 125 U. S. 465, 8 Sup. Ct, 689, 1062, is a 
tase where Bowman sued the railroad company for refusing to con- 
vey a large lot of béer into lowa in violation of a statute of that 
state. The suprême court of the United States reviewed ail the 
décisions touching the police power of a state and the power of con- 
gress to regulate interstate commerce, and in referring to the State 
Freight Tax Case, 15 Wall. 279 (quoting from Mr. Justice Strong, 
apeaking for the court), said: 

" 'Cases that hâve sustalned state laws alleged to be régulations of com- 
merce among the states haye been such as related to bridges or dams across 
streams wholly wlthin a state, police or health laws, or subjects of a kindred 
nature, not strictly of commercial régulations. Xhe subjects were such as in 
Gilman v. Philadelphia, 3 Wall. 713, it was said "can be best regulated by 
rules and provisions suggested by the varying circumstances of différent locali- 
ties, and limited in their opérations to such localities respectively." However 
this may be, the rule has been asserted with great clearness that whenever 
the subjects over which a power to regulate commerce is asserted are in their 
nature national, or admit of one uniform System or plan of régulation, they 
may justly be said to be of such a nature as to require exclusive législation by 
congress. Cooley v. Board, 12 How. 299; Crandall v. Nevada, 6 Wall. 42. 
Surely, transportatlon of passengers or merchandise through a state, or from 
one state to another, is of this nature. It is of national importance tliat over 
that subject there should be but one regulating power, for, if one state can 
dlrectly tax persons or property passing through it, or tax them Indirectly by 
levying a tax upon their transportatlon, every other may, and thus commer- 
cial intercourse between states remote from each other may be destroyed. 
The produce of W^estern states may thus be efiCectually excluded from Eastern 
markets, for, though it might bear the imposition of a single tax, it would be 
crushed under a load of many. It was to guard against the possibility of such 
commercial embarrassments, no doubt, that the power of regulating commerce 
among the states was conferred upon the fédéral government.' * » * The 
powei* conferred upon congress to regulate commerce among the states Is, in- 
deed, contained in the same clause of the constitution which confers upon it 
power to regulate commerce with foreign nations. The grant is conceived in 
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th^ saffiiiè terms, anfl the iwa^ôwefs are ùndoubtedly bf thé same class and 
chatabter, and équally çictènsiVe. ' "rtie aèttiàl exercise of its power over either 
suljjéct is equally and neceissarî^f^' ^clu'slve of that of the stutes, aûd para- 
mount Ovér ail thé powéts'bf'qfe' States; sd thàt state législation, however 
legltlriiatë In Its orlgln or objèct,' #itien it conflicts wlth the positive législation 
of congtfiss, br Its inteûtïot^ réasoiiably Implied froin its silence, In respect to 
thé subjéct of commerce pf''b,otïiKitids,'mustfàll. And yet, in respect to 
coinmerçe ainong the staféfe, It 'mà;^ be, for the reason already assigned, that 
the samp iiiference Is not aïwayë toî t>e drawn trom'the absence of congresslonal 
legislatioii îlk'might be in thé dâàe of coinmerçe wlth foreign nations. The 
question; therefore, may bé' stilf éoti'sidered in each case, as it arises, whether 
the fact that congress haë fàlled In the partlcùlar instance to provide by law 
a régulation of commerce among the states iSjConclusiye of its intention that 
the sub^ect shall be free fromàu positivé régulation, or that, untU It positively 
Interfères, Silçh commerce ma!j''be teft to bè freely dealt with by the respective 
staiés."'" "'' ' -"'•• '■"'■•' ' '■-•■ '■'•' " 

In thp.^ame opinipn, di&Qussing the State Freight Tax Case, 15 

Wall. 232, they say: , , ^ i , 

"If the State has no power: to tax freight and passengers passing through It, 
or to OTiirom it, from or Into another state, miich less would it hâve the power 
dlrectly;; to régula te such transportation, or to forbld it altogether. » » • 
It may.be materlal also to gtate ' in this connection that congress had legls- 
lated on the gênerai subjeet' oî Interstate comnjerce by means of rallroads 
prior to the date of the transaetldntbn whlch the présent suit is founded. Sec- 
tion 5268 çî, the Revised Statutes provides, that 'every railroad company in the 
United Siiatés whose roàd is operated by steàiii,îts successors and asslgns, Is 
hereby authorized to carry uflon anû over its road, boats, bridges, and ferries 
ail passengers, troèps, gov«*ninent supplies, mails, freight, and property on 
thelr -w^ay from, any state to another state, and to receive compensation there- 
for, and to eonnect wlth roads of other states, s<> as to form contlnuous Unes 
foi? the tràhsipbirtatlon of thé same to the pïacfe of destination.' In the case of 
Railroad Co. 'V. Klchmond, 19 Wall. 584, thls sectlonj then constltuting a part 
of.the act of congress of June 15, 1860, waSi considered. Referring to this act 
and the act of July 25, 1866, authorizing the cpnstruction of bridges over the 
Mississippi river, the court say: 'Thèse acts were passed under the power 
vested in èongress to regulate commerce among the several states, and were 
designéd to ■ remove trammels upon transportation between différent states 
whieh had previously existëd, ând to prevent a création of such trammels in 
future, and to facilitate railway transportation, by authorizing the construction 
of bridges over the navigable waters of thé Mississippi. But they were in- 
tended to_ reach trammels intërposed by state enactments or by existing laws 
of congress. * • * The tower to regulate commerce among the several 
states Was vested In congress in order to secure equallty and freedom in com- 
merclallntercourse against discriminating state législation.' Page 589. Con- 
gress had also legislated on the subject of the transportation of passengers 
and merchandise in éhapter 8, tit. 48, of thé Revised Statutes; sections 4252- 
4289, inclusive, hâving référence, however, mainly to transportation in vesseis 
by water. But sections 4278 and 4279 relate also to the transportation of 
niti:oglycerine and other similar explosive substances by land or water, and 
either as a ' thatter Of commerce with foreign countries or among the several 
states. Section 4â80 provides that 'the two preceding sections shall not be 
so construed as- tb prevent any state, territbry, district, city, or town within 
the United Statefe from regulating or 'from prohibiting the traffic in or transpor- 
tation of those substances /between persons or places lylng or being within 
thelr respective territorial limits, or from prohibiting the introduction thereof 
into such limits for sale, use or consumptlon therein.' So far as thèse régula- 
tions made by Cpngrèss exfënd, they are eertàinly IndleaticiUs of its intention 
that the transportktioh of commodltles betWéën'the states shall be free, except 
where it is positively restricted by Congress itSelf, or by the states in partlcùlar 
cases by the express permission of congress." 



STATE OF AKKANSAS V. EANSA8 & T. COAL CO. OOl 

Also (page 702, 102 U. S., Mobile Co. v. Kimball): 

"Commerce witli foreiga countries and among the States, str'ictly consldered, 
consists in intercourse and traflac, including in thèse terms navigation and the 
transportation and transit of persons and property, as well as the purchase, 
sale, and exchange of commodities. For the régulation of commerce, as thus 
defined, there can be only one System of rules applicable alike to the whole 
country; and the authority which can act for the whole country can alone 
adopt sueh a System. Action upon it by separate states Is not, therefore, per- 
misslble." 

Further on in the same case tlie court say : 

"In the présent case the défendant is sued as a common carrier In the state 
of Illinois, and the breach of duty alleged against it is a violation of the law 
of that state in refusing to receive and transport goods, vyhich, as a common 
carrier, by that lavr, it was bound to accept and carry. It interposes as a dé- 
fense a law of the state of lowa, which forbids the delivery of such goods 
within that state. Has the law of lowa any extraterritorial force which does 
not belong to the law of the state of Illinois? If the law of lowa forbids the 
delivery, and the law of Illinois requires the transportation, which of the two 
sliall prevail? How can the former make void the latter? In view of thls 
necessary opération of the law of lowa, if it be valid, the language of this 
court in the case of Hall v. De Cuir, 95 U. S. 485, 488, is exactly in point. 
It was there said: 'But we think it may safely be said that state législation 
which seeks to impose a direct burden upon Interstate commerce, or to inter- 
fère directly wlth its freedom, does encroaeh upon the exclusive power of 
congress. The statute now under considération, in our opinion, occupies that 
position.' " 

And on page 490, 125 U. S., and page 701, 8 Sup. Ct, of the same 
case, is the f ollowing : 

" 'The exclusive state power is made to rest, not on the fact of the state or 
condition of the article, nor that it is property usually passing by sale from 
hand to hand, but on the déclaration found in the state laws, and asserted as 
the state poliey, thaï It shall be excluded from commerce. And by this means 
the sovereign jurisdiction in the state is attempted to be created in a case 
where it did not previously exist. If this be the true construction of ti^e con- 
stitutional provision, then the paramount power of congress to regulate com- 
merce is subject to a very material limitation, for It takés from congress, and 
leaves with the states, the power to détermine the commodities or articles of 
property which are the s(]bject of lawful commerce. Congress may regulate, 
but the states détermine what shall or shall not be regulated. Upon this the- 
ory the power to regulate commerce, instead of being paramount oyer the 
subject, would become «ubordinate to the state police power; for it is obvions 
that the power to détermine the articles which may be the subjects of com- 
merce, and thus to circmnscribe its scope and opération, is, in efCect, the con- 
trolling one. The police power would not pnly be a formidable rival, but, in a 
struggle, must necessarily trlumph over the commercial power, as the, power 
to regulate is dépendent upon the poTver to fix and détermine upon the subjects 
to be regulated. The sanje process of législation and reasbning adopted by 
the state and its courts coijld bring within the police power any article of con- 
sumption that a state might wi*h to exclude, whether it belonged to that which 
was drank, or to food andclothing, and with nearly equal claims to propriety, 
as malt liquors and the produce of fruits other than grapes stand on no higher 
ground than the light winesof this and other countries, excluded, in effeet, 
by the law as it now stands, And It would be only another step to regulate 
real or supposed extravagance In goods and elothing.' " 

And on page 495, 125 U. S., and page 703, 8 Sup. Ct., the court 
say: 

"In Brown v. Houston, 114 TT. S. 622, 630, 5 Sup. Ct. 1091, 1095, it was de- 
dared that the power of congress over commerce among the states 'is certainly 
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so far exclusive tliat no stR^e; has power to make any law or régulation which 
will affiect the £ree and ùnréstrained intercourse and trade between ttie states 
as congress .ias left It* or which will impose any dlscriminating burden or 
lai upon tlie citlisenS or prodncts of othèi* status eoming or brOught within 
its jurisdiction. Ail laws and regUlations"âr6 restrictive of natural freedom to 
some extent, and, where fio régulation is imposed by the government which 
has the exclusive Power to regulate it, it is an indication of its will that the 
matter shall bé left free. Sô long as congréss does not pass any law to regu- 
late commerce ainong the several states, it thereby indlcatès its will that that 
commerce shall be free and untrammeled, and any régulation of the subject 
by the states is répugnant to such freedom. This bas been frequently laid 
down as law in the judgments of this court.' " 

It will be observed that no overt act is chargea against any of the 
class of persons threatened and about to be imported by the défend- 
ant, Goal Company over the défendant Railroad Oompany's lines. 
They are not alleged to be convicts or ex-convicts, nor are they al- 
leged to be paupers, idiots, insane, or diseased persons. They are 
said to be "arméd," and to belong to the "low and lawless type of 
humanity"; not that tbey are low and lawless themselves, but are 
of that type. No statute of this state condemns the eoming of such 
men hither. No expression of the législative will relating to that 
class of men cOming into the state has found a place in our laws. 
They are silent on the subject. It will be time enough to décide 
whether the state has the power to prohibit them eoming when a 
proper case, based on such a statute, is brought to the attention of 
the court. It is ènough now to say that, under the fourteenth 
amendment, and under the commerce clause of the constitution, they 
now hâte that right. If they hâve the right to corne, then the Coal 
Company has a right to import them, with their consent, and the 
Eailroad Company has the right to transport them, with their con- 
sent. It is not prêt ended that they are being broUght hère by force. 
In the opinion of the court it is not within the power of any court, 
state or fédéral, to prescribe what rules and régulations are needfui 
to the welfare, peace, health, safety, and morals of the state, or to 
détermine, without législation, what çlass or classes of persons may 
lawfuHy Çome thereto. That power' belongs to the législatures of 
the states, ànd must be çxercised within constitutional bounds. 

It remains to be added that it has been repeatedly held that a 
corporation is a person, within the mieaning of the fourteenth amend- 
ment to thé constitution. Smyth v. Ames, 169 U. S. 466, 18 Sup. 
et. 418; Santa Clara Co, v. Southern Pac. R. Co., 118 U. S. 394, 6 
Sup. Ct. il32; Eailroad Go. v. Gibbs, 142 U. S. 386, 12 Sup. Ct. 255; 
Eailroad Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 255. 

It is vain to pursue this investigation further. I cannot avoid 
the conclusion, in vlew of the authorities from which I hâve quoted, 
that, on the face of the plaintifiP's complaint, it appearS that a con- 
struction of the Interstate commerce clause and of the fourteenth 
amendment to the constitution of the TJnited States are both in- 
volved (necessarily so), and would also be involved evèn if this bill 
were based on a statute of this state covering the class of persons 
designated in the bill, and that a correct détermination of the case 
makes it necessàry to çonstrue those provisions of the constitution 
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of the United States, and that the construction placed upon them 
must necessarilj settle the controversy. This conclusion détermines 
the fate of the motion. It is overruled. 

From the conclusions arrived at by the court, it is obvions that 
the injunction in this case must be dissolved. No amount of proof 
that might be ofifered could possibly change the resuit already 
reached. 

It was urged upon the argument that this court had no super- 
visory control over the action of the state court. That is true; but 
when this case is removed from the state court into this court it 
stands hère for hearing and détermination precisely as if it had 
been originally brought hère, and it will not be contended that, if 
tMs court had committed an error in granting an injunction in a 
given case, when it was so made to appear it could not reverse its 
action, and dissolve it. The same would be true if the bill were in 
the state court. The motion, therefore, to dissolve the injunction 
will be sustained. 

The other motion — restraining the plaintiff from the prosecution 
of this suit in the state court — will not be entertained. If the state 
sees fit to continue the prosecution of this case in the state court, 
it will be permitted to do so, so long as in its prosecution it does not 
interfère with the relief granted the défendants in this suit in this 
court. It is proper to say that I hâve given this last question no con- 
sidération other than such as is involved in the proprieties of the case. 
In short, I hâve not determined that this court has not the power to 
stay the suit in the state court, but only that the state may, so far 
as this court is concerned, if it sees fit, proceed with the prosecution 
of the suit in its own court. The motion, therefore, to enjoin the 
prosecution of the suit in the state court, will be overuled. 



CETJSB V. McCAULEY. 

(Circuit Court, D. Montana. August 30, 1899.) 

No. 502. 

1. Waters— Evidence of Appropriation— Certipied Copt of Record. 

ïhe recording of a notice of the appropriation of water in the records 
of a county in Montana, at a time when there was no law authorizlng such 
record, was of no force or validity, and a certified copy of such record is 
not admissible in évidence. 

2. Samb — Appropriation— Wh.^t Constitutks. 

The digging of a ditch not exceeding 30 feet in length, into which water 
from a stream was dlverted, and returned to the stream at its foot, to- 
gether with a notice posted of the appropriation of the water for irrigation 
of land half a mile distant, does not constitute an appropriation of the 
water, but îs merely évidence of an Intention to appropriate, which, to t)e- 
come effective, must be foUowed wlthin a reasonable time by an actual ap- 
propriation to bénéficiai use. 
8. Samb— TiMB for Construction dp Ditch. 

In the absence of a statute flxing the time wlthin which a notice of in- 
tention to appropriate water from a stream for irrigation purposes must 
be foUowed by the commencement of work towards its actual appropria- 
tion, a delay of 10 months before laying out a ditch to convey water to land 
96 F.— 24 
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half a inll0 distant will be held unreasonable, unless extemi^tlng clrcum- 
stances are shown, and insufHelent tp entltle the approprlator to a, prlor 
right as agairist one who bas meantlme commenced the eon,structioa of a 
ditch, and contlnued the work with reasonable diligence. 
4 Sàmé^Date o* Apphopbiation— Effbct of Rkcokdbd Notice. 

The date of the appropriation of water from a stream, given in the re- 
eprded notice, Is not conclusive against the appropriator, and he may 
show that the actual appropriation was made at an earlier date, as against 
one whose appropriation was in fact later, but prior to the i(ate stated in 
the notice. 

5. SaMB— RiPARIAN RiGHTS— SeTTLBR ON PtIBLIC LaNDS. 

The riparianrights of the owner of land acquired by settlement and 
entry imder the public land laws accrue, at latest, at the time of hia ap- 
plication for entry, or the flling of his declaratory statement. 

6. Samb— Acquisition and Extbnt oï Riohts of Patentée. 

A patentée of public land over which a stream flows acquires ail the 
rlghts in the waters of such stream possessed by the United States at the 
ttme the patent tôok effeeti whieh Is by relation the date of the application 
for entry, or the flling of the declaratory statement. Such rlghts include 
the right to the use of the waters for the irrigation of the land to a rea- 
sonable extent, which cannot be taken away by any state law or eustom. 
except for public purposes. The patentée cannot, however, enjoin the 
appropriation of water from the stream by others under such state law, 
without showing that such appropriation will resuit in damage to him in 
the use and enjoyment of the land covered by the patent. 

This was a suit to enjoin, défendant from diverting the waters of 
a stream, and to recover damages for the previous diversion. 

T. J. Wàlsh, for complainant. 
■ H. S, Hepner, Oort & Worden, and Sandel'S & Sanders, for défend- 
ant. • -■ ■ •:■ ',• 

KNOWLEgjDiistrict Judge. The first point I will consider in this 
case is the <)t)jection made by plaintifE to, the introduption of a certi- 
fled copy of a notice of appropriation made by the défendant, Mc- 
Cauley, of the waters of the South Fork of McDonald creek. This 
certified copy is from the records of Meagher county. Mont. In 1882 
there was no law in Montana authorizing the recording of a notice 
of appropriation of water. This record then had np force or validity. 
It imparted no notice, and was not a step in appropriation of said 
waters. The objection is thereïore sustained. The notice posted at 
a point insaid McDonald creek of defendant's intention of appropri- 
ating some 500 inches of the water of that creek was introduced in 
èîtidence,, and' will be coùsîdered by the court. This ilotice of appro- 
priation was posted near a point where défendant afterwards diverted 
the waters of said creek, by means of a flitch, ou the 2d day of July^ 
1882; At the lime this notice was posted, the said McCauley dug a 
ditch from 15 to 30 feet long, and turnèd the waters of said creek 
intb the same. The waters Ihat pasised into this ditch at its head 
were returiaed; tO the creek at its Idwer end. The défendant, with his 
friends, dug this short ditch in about one hour. One, ax and a shovel 
were used in the work, those engagea therein taking turns. The 
place designated in the notice of appropriation, where the waters of 
said creek were to be used for irrigatioi, was somè half a mile or 
more awày from the place where the notice was posted,, . I do not 
think this notice of appropriation and this short ditch can be treated 
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as an appropriation of tlie waters of said creeli. They were acts 
showing an intention to àppropriate them. It is said by Kinney in 
his work on Irrigation (section 159) : 

"An appropriation of water cannot be constructive, but must be aetual. It 
follows, tlierefore, that a notice of intention to àppropriate the water of a 
specifled stream is not, of itself, sufficient to constltute an appropriation there- 
of, althotigh in connection with other acts it may be snfflcient." 

Again, in section 162 : 

"As we hâve seen, the appropriation notice cannot be constructive. Se, 
also, no steps which it is necessary to talie to malie the appropriation com- 
plète can be constructive, as the whole theory of appropriation for bénéficiai 
uses is based mérely upon a prior possessory right of the water, entirely sep- 
aràte from the property In the land over which it runs, and no possession 
or exclusive property can be acqulred while It Is still flowlng and running in its 
natural ehannel or stream. It follows, therefore, that, In order to obtain pos- 
session of the water attempted to be appropriated, it is an indispensable requi- 
site that there must be an aetual diversion of the water from its natural ehan- 
nel into the appropriator's dltch, canal, réservoir, or other structure." 

Tlie défendant at the time this short ditch was dug had not marked 
ont or surveyed any ditch which would convey said waters to the 
land npon which he expected to use the same. The taking of water 
ont of a stream, and carrying it by means of a ditch some 20 or 30 
feet, ànd then turning it back into the same creek, cannot be said 
to be an appropriation of the same for any bénéficiai purpose. If 
it should be, then, according to the case of Gassert v. Noyés, 18 
Mont. 216, ii Pac. 959, he could not divert the waters away from this 
creek to the préjudice of plaintitî, as plaintiff had dug his ditch and 
made his appropriation of water before the défendant had construct- 
ed his ditch and taken the water to the land upon which he intended 
to use the same. Plaintiff's grantor, Chamberlain, commenced his 
work of appropriating the waters of said creek some time in the 
early part of the spring of 1883, and before the time défendant had 
marked out the line of his ditch. The intention to àppropriate the 
waters of said creek, manifested by the notice posted in July, 1882, 
and the digging of said short ditch, could not interfère with the 
aetual appropriation of plaintiff, unless the doctrine of relation would 
3PPly> and connect defendant's after work with the said intention. 
When a party makes manifest his intention to àppropriate water, 
he must follow up said intention within a reasonable time by making 
an aetual appropriation of the same, — that is, by reducing the same 
to an aetual possession. In this case did the défendant do this? 
The intention was manifested in July, 1882. The ditch through 
which this appropriation was to be made was not even marked out 
or surveyed or located until in April or May, 1883, about 10 months 
after the notice of intention. 

In 1885 the législative assembly of Montana passed a statute upon 
the subject of the appropriation of water, and it was therein pro- 
vided: 

"That within forty days after posting a notice of Intention to àppropriate 
water, the approprlator must proceed to prosecute the excavation or constract 
the work by which the water appropriated Is to be diverted with reasonable 
diligence to completlon." 

See Montana Codes and Statutes (Civ. Code, § 1887). 
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While tys statute did, not exist in 1882, and wouldi not be Gon- 
trolling upon the court in determining the question of reasonable 
diligence, yet it can be seen what the législative authority of the 
territory of Montana considered should be the diligence to be exer- 
cised in such cases. In California and Idaho the statutes provide 
the work on the ditch must be commenced in 60 days after the post- 
ing of the notice. In Colorado the work of constructing the ditch 
for the appropriation of water must be commenced vt'ithin 90 days 
from the date of posting the said notice. In Oregon it is provided 
after such notice that within 6 months the actual construction of 
the work for said purpose must be commenced. In Nevada the work 
of constructing such a ditch must be commenced within 30 days after 
making ont à certiflcate describing the ditch to be constructed. A 
summary of thèse statutes will be found in KJinney on Irrigation. 
Thèse statutes show what, in the states named, is considered due 
diligence in the commencing of work in the construction of a ditch, 
after notice of intention to appropriate water is given. 

It is perhaps true that in considering what would be reasonable 
diligence in marking out the line of a proposed ditch, and commen- 
cing work on the same, a court would not be controlled by any arbi- 
trary rule, but would consider the circumstances confronting an ap- 
propriator of water. A court should consider, however, that in a 
new country, subject to settlement, a proposed locator of water rights 
should not be guilty of any unnecessary delay in perfecting his ap- 
propriation. The rights of newcomers should be considered. In 
this case the only excuse offered by the défendant for not marking 
out the line of his proposed ditch and the commencement of the 
work on the same sooner than he did after the posting of his notice 
is that at the time and place where thé proposed ditch was to be dug 
it was difflcult to employ men for the work. He does not show, how- 
ever, that he made any serious endeavor to employ such men. Cham- 
berlain, one of the grantors of plaintiff, seems to hâve had no diffl- 
culty in employing men for this very kind of work in the spring 
of 1883. I do not think défendant bas presented a case where it 
was held that reasonable diligence was shown, where there was the 
delay which occurred in this case. 

In the case of Osgood v. Mining Co., 56 Cal. 571, a large amount 
of money had^ been expended in surveying and working upon the pro- 
posed ditch before the rights of the plaintiff in that case accrued. 
The ditch in that, case, according to the flrst survey, was some 60 
miles in length. In that case it was held that plaintiff 's rights did 
not accrue until he obtained his patent. This was some years after 
the line of the ditch was marked out and commenced. I am con- 
strained, therefore, to hold that défendant did not mark out the line 
of his ditch and commence work thereon within a reasonable time 
after he had posted his notice, — in other words, he did not pursue 
the work of appropriation with due diligence after the posting of his 
notice of appropriation. Before the défendant had commenced work 
on his ditch, in 1883, the grantor of plaintiff, Chamberlain, had com- 
menced work on his ditch, and had pursued his work with reasonable 
diligence. The défendant not having pursued his work with proper 
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diligence, his subséquent work thereon would not relate back to the 
time of his notice, and eut off Chamberlain's rights. 

It is more diflficult to tell just how much water the said Chamber- 
lain did appropriate. He claimed but 160 acres of land at the date 
when he made his appropriation, and the évidence shows that his 
land required about one inch to each acre thereof. Hence, I hold 
that défendant must allow sufficient water to run past the head gâte 
of his ditch to allow 160 inches of water to reach plaintifl's land at 
ail times, if there is that much water in the creek. The fact that 
some of the water which passes defendant's head gâte sinks in the 
bed of the creek, makes no différence. I think the évidence shows 
that ail of this water does not sink. 

There is another point défendant makes that should receive some 
notice. Chamberlain, in his record of his water right in the county 
of Meagher, states that his appropriation was made in June, 1883. 
This was after défendant had marked out his ditch, and commeneed 
work on the same. I hold, however, that this record would not pre- 
vent plaintiff from showing the true date of that appropriation. Ko 
fraud was perpetrated on défendant by that record, and no fraud 
would be worked upon défendant by controverting the same. Plain- 
tiff would not be estopped then from showing the true date of Cham- 
berlain's appropriation. Plaintiff, however, claims that he has the 
l'ight to hâve the waters flow down to him as a riparian proprietor. 
Chamberlain, under whom plaintiff claims, filed his declaratory state- 
ment, making application to enter this 160-acre tract of land, on July 
26, 1882. This was about 24 days after défendant had posted his 
notice of appropriation of the said waters of the South Fork of Mc- 
Donald creek. As défendant, in my opinion, as above expressed, did 
not exercise reasonable diligence in marking out the Une of his ditch, 
and in constructing the same, his right would not relate back to this 
notice, and hence plaintiff's rights as a riparian proprietor would be 
prior to those of défendant. There are décisions in California which 
hold that the rights of plaintiff would accrue only at the date of the 
patent to Chamberlain. This is not, however, the doctrine of the 
fédéral courts. Stark v. Starrs, 6 Wall. 402; Gibson v. Chouteau, 
13 Wall. 101; Shepley v. Cowan, 91 U. S. 337. In this case the rela- 
tion would certainly be to the date of flling the declaratory state- 
ment by Chamberlain. It is not necessary to discuss in this case 
whether or not the patent issued to Chamberlain would relate back 
to his settlement. Had the rights of défendant accrued before Cham- 
berlain filed his declaratory statement, then this question would be 
presented. 

It must be conceded that the United States, as the proprietor of 
the land over which the South Fork of McDonald creek flowed, had 
a right to the flow of the waters thereof over its land, as an incident 
thereto. In the eastern part of Montana, the United States acquired 
its title to lands by virtue of what is called the "Louisiana Purchase." 
There cannot be one rule as to the right to the flow of water over 
its lands in Montana, and another rule as to its lands in lowa and 
Missouri. In thèse last-named states there can be no doubt of the 
rule that the national government would be entitled to water which 
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is an incident to its land. As. the United States tben owns the 
waters/îyhicli are açi incident to its lands, it can dispose of them 
separate from its land^ if it choosés. Section 2339, Eev. fet., provides : 
"Whenever by priority pf possession, rights to the use of.water for mining, 
agricnltural, manufacturing, or other purposes, hâve tested and aecmed and 
the sainp are recognizeà and aeknowledged by the local customs, laws, and 
the dedsions of courts, thè possessors and owners of such vested rights shall 
be nialntalned and protedted In the same." 

The practîcal construction of this statute has been ,that, as long 
as land belonged to the United States, the waters flbwing over the 
same was subject to appropriation for any of the purposes named, 
when, suçh, appropriation was recognjzed by the local customs, laws, 
or décisions of the courts. But if the water was not so appropriated 
when it flowed bver the public domain, it was not subject to appro- 
priat;ipn after the land over which it flowed became private property. 
Patents, bf the United States to lands contain this clause: "Subject 
to any Vested and accrued- water rights for mining, agricnltural, 
mannfàcturih^, or other purposes,", etc. Certainly this means sub- 
ject to such water rights as existed àt the time when the patent took 
eflfect. I haye said that in this case it would be at the date Cham- 
berlain, filed iiis declaratory statemenf. If a person rêceives a patent 
from :t!he United States for land subject only to accrued water rights, 
— that is,existing water rights, — ané ae an incident to, or a part of, 
this land, tljere is water flowing over the same or upon the same, 
he would hâve ail the rights the United States had at that time. I 
do not think any state law or custom can take away such rights, 
except for some public "purpose. Under this viçw of the law, the 
plaintiflf beçame a riparian proprietor in the waters of said McDon- 
ald creek. In the case of Mining Co. v. Ferris, 2 Sawy. 176, Fed. 
Cas. No. 14,371, the United States circuit court for the district of 
Nevada hçld that a riparian proprietor may lawfully divert the water 
of a stream for the purpose of irrigating his lands to a reasonable 
extent. In a case like this, I should think the défendant might di- 
vert the waters of McDonald creek for the irrigation of his land, 
provided he did not damage the plaintiff by so doing. Before the 
plaintiff conld enjoin the défendant from diverting water from said 
creek, he must show that he is damaged by that act. The plaintiff 
has no right to claim, as against défendant, that the water of said 
creek should be allowed to flow down to his ranch, in order that he 
should be allowed to irrigate his land, taken as a désert land claim. 
The grantor of plaintiff, Chamberlain, did not aie upon said land 
until in 1886. Before that time défendant had completed his appro- 
priation of the waters of said creek, and the patent for said land 
was made subject to this water right. 

The decree in this case will be that the défendant be enjoined from 
diverting any water from said South Fork of McDonald creek until 
plaintiff has at least, at the place where his ditch enters his land, 
160 inches, miner's measurement, of the waters of said creek. This 
decree will be mat,de subject to the provision that there is sufficient 
water in the said creek at defendant's dam to furnish this much 
water. 
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It is further found that by the diversion of the waters of said 
creek, in the year 1897, plaintiff was damaged by the défendant, Mc- 
Cauley. in the sum of |500, for which he is entitled to a judgment. 
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«■Circuit Court, S. D. California. August 28, 189D.) 

No. 754. 

RaTLROADS— CONTRACT WITH ExPRESS COMPANT — CONSTRUCTION AND EfFECT. 

A railroad company entered into a contract by which it undertook to 
grant to an express company, for a term of iive years, exclusive express 
privilèges and ïacilities upon the entire railroad System of which its Une 
formed a part, in considération of lump payments to be made to it by the 
express company. The other roads of the System approved the contract, 
and an agreement was made— to which the express company was uot a 
party— for division of the payments between them. The contracting rail- 
road and others of the System passed Into the hands of receivers, who 
continued the c-ontract; but on the sale of such road in foreclosure pro- 
ceedings the purchaser -refused to assume responsibility for further per- 
formance of the contract by the other roads, and made a new contract. 
Held, that the original contract was entire, and was terminated by such 
action as to ail the roads concerned, and that the receiver of one of such 
roads, who continued thereafter to, furnish faciiities and to render service 
to the express company, but with l^nowledge of the facts, and that such 
service was not claimed under the contract, could not maintain au action 
thereon against the express company to recover payment on the basis of 
the amount allotted to it for similar service in the distribution of payments 
made under the contract. 

This was an action to recover a balance alleged to be due under a 
contract for services rendered and faciiities furnished by the railroad 
of which plaintiff was receiver to défendant express company. Heard 
on demurrer to complaint. 

C. N. Sterry, for plaintiff. , 

Graves, O'Melveuy & Shankland and E. S. Pillsbury, for défendant. 

EOSS, Circuit Judge. This case is submitted for décision upon a 
demurrer to the complaint, as amended by two stipulations entered 
into between the respective parties. The case has been so submit- 
ted, as stated by counsel, for the purpose of presenting the entire 
merits of the cause, and obtaining an adjudication thereon without 
further proceedings. As thus presented, the facts hereinafter stated 
appear. 

On the Ist day of December, 1892, Wells, Fargo & Co. (hereinafter 
referred to, for convenience, as the "Express Company") and the 
Atchison, Topeka & Santa Fé Eailroad Company (hereinafter referred 
to, for convenience, as the "Atchison Company") entered into a con- 
tract, in vsriting, which recited that whereas the Atchison Company 
then owned, operated, or controlled a large and extensive System of 
railways, and, by certain leases, contracts, agreements, understand- 
ings, and arrangements, constituted a part of a still larger System of 
railways, made up of its own Unes and the lines of the St. Louis & 
San Francisco Railway Company, the Gulf, Colorado & Santa Fé 
Railway Company, the Atlantic & Pacific Railroad Company, the 
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Southëi'ri Câlifornia Eailway CoMpany, the Colorado Midland Eailway 
Company, and the Sonora Eailway Company (the line of the latter 
company being in the state of Sonora, republic of Mexico), -ç^^hich said 
System was commonly known as the "Atchison, Topeka & Santa Fé 
System," or "Santa Fé Eoute," and that whereas the Express Com- 
pany was then engaged in carrying on the express business in vari- 
ons States and territories of the United States and in foreign eoun- 
tries, and in operating an extensive system of express business on 
and over varions railway, stage, and steamship Unes in the United 
States and foreign countries, including the line from New York and 
other points on the Atlantic coast to San Francisco and other points 
on the Pacific coast, and to Chicago, St. Louis, G al veston, El Paso, 
Denver, Los Angeles, San Diego, and other important cities and towns 
of the United States, therefore, in considération of the premises, 
and of the covenants, promises, and agreements therein made by the 
Atchison Company and the Express Company, and of the beneûts to 
be secured, services to be performed, rights and facilities acquired, 
and payments to be made as therein set forth, mutually covenanted 
and agreed, among other things, as foUows, to wit: 

By article 1 of the contract the Atchison Company agreed to pro- 
vide and cause to be provided on each of its regular daily passenger 
trains, and on each of the regular daily passenger trains of the other 
above-named rallroad companies, sulBcient facilities of the kind cus- 
tomarily furnished to express companies by railroad companies for 
the transportation of ail freight and express matter which might 
be tendered by the Express Company to the railroad company, or to 
either or any of the railroad 'companies named, at any station at 
which such passenger trains may stop, and to receive and transport 
such freight and express matter upon such passenger trains leaving 
such station next following said tender, and to carry and deliver the 
same without détention. 

By article 2 the Express Company agreed to pay the Atchison Com- 
pany for the said facilities by the first article agreed to be furnished 
by the Atchison Company 55 per cent, of the entire gross earnings, 
of ail kinds and character whatsoCver, including earnings on money 
orders received by it in the opération of the express business, upon ail 
of the said named lines ôf railroad, taken as a whole, as they then 
existed; and the Express Company, upon the considération stated, 
further stipulated and guarantied that the said 55 per cent, of tEe 
gross earnings to be paid to the Atchison Company shonld amount to 
not less than |1,450,000 per annum, upon ail of the said lines of the 
said différent railway companies, taken together as a whole, as they 
then existed. 

By article 3 the Express Company further agreed that it would 
make payments on account of the contract as foUows: On the Ist 
day of each calendar month, during the existence of the contract, 
it would pay to the Atchison Company the sum of |120,833.33, being 
one-twelfth of the said sum ôf |1,450,000 so guarantied as aforesaid, 
and would thereafter, without unreasonable delay, ascertain and ad- 
just the earnings of said month, and, as soon as ascertained and ad- 
justed, wôuld pay over promptly any balance that might be due the 
Atchison Company under the contract for and on account of the earn- 
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ings for said month, and that if, upon the adjustment for any one 
month, it should be found that 55 per cent, of the gross earnings waa 
less than the sum for said month paid under the giiaranty, then the 
différence between the said 55 per cent, and the amount paid under 
the guaranty should be deducted from the amount found due the 
Atchison Company above the guaranty for the next month, and so on 
from month to month during the year. Article 3 of the contract 
further provided that at the end of each calendar year, during the 
existence of the contract, an adjustment should be made of ail the 
earnings under the contract for the said year, and of payments made 
by the Express Company to the Atchison Company, and that, if any 
sum should be found due on the 55 per cent, of the gross earnings 
upon said final adjustment for said year, the sum so found due, it 
anything, should be paid by the Express Company to the Atchison 
Company as soon as such sum should be ascertained. 

By article 4 it was provided that, for the purpose of settlement 
and adjustment as provided for in the contract, the Express Company 
should report monthly to the Atchison Company the e.xpress trafflc 
carried over the several lines of railroad embraced in the contract. 
and the gross earnings therefrom, in such form as might be agreed 
upon between the parties to the contract, and further agreed that it 
would furnish to the Atchison Company such other statements, re- 
ports, and information as the Atchison Company might reasonably 
require, regarding the trafflc covered by the agreèment and the rates 
and earnings thereunder, and that the Atchison Company should at 
any and ail times hâve access to the books and papers of the Express 
Company for the purpose of verifying the statements, records, and in- 
formation furnished by the Express Company. 

By article 5 the Express Company further agreed that it would not, 
withont the consent of the Atchison Company, charge less than IJ 
current railroad tariff freight rates on any matter from or to any in- 
termediate points exclusive to the lines covered by the contract, and, 
further, that it would not charge, without the consent of the Atchison 
Company, less than 1^ current railroad tariff freight rates on any 
matter from or to any points whatever upon the said naraed railroad 
lines, except where it should be necessary to do so to meet the com- 
pétition of other express companies. 

By article 6 the Atchison Company further agreed that it would 
permit the Express Company, and that the Express Company should 
be entitled, without further additional compensation, to send both 
ways, over the railroad lines covered by the contract, ail its empty 
messenger safes, boxes, packing trunks, and buUion bags, and should 
also hâve the privilège of sending, free of charge, one person on each 
of said passenger trains ^s messenger in charge of its property and 
the property confided to it for carriage, and, when necessary, addi- 
tional messengers as helpers, or armed as guards for the protection 
of the Express Company; that such messengers or guards should 
ride in the car provided by the Atchison Company for the carriage of 
the goods and property of the Express Company; and the Atchison 
Comj)any agreed that it M^ould carry the offlcers, agents, and employés 
of the Express Company, free of charge, on passenger trains runniug 
upon any of the railway lines covered by the contract, whenever such 
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oflBcers, agents, or employés should be traveling on the business of 
the Express Company, and for tliat purpose would, upon the request 
of tiie Express Company, f urnish transportation to sucli ofScers, 
agents, ànd employés. Then follow various provisions not impor- 
tant to be ïnentioned. 

By article. lO of the contract tHe Atchison Company agreed, in con- 
sidération of the advantages to be derived from the agreement, that 
it would not engage, and that none of the companies whose Unes 
are covered by the contract w.ould engage, during the existence there- 
of, in the express business, nôr; permit any of its or their employés 
to receîvé,. Càrry, or deliver express matter, and that the Express 
Company shoi^W hâve the exclusive right to conduçt tl^jB. express busi- 
ness on eàch and every of the said Unes of railroad covered by the 
contract, and that, durjng ^e existence of the contrq,ct, the Atchison 
Company, so far as it legàllymight, would, by ail f air and, proper 
means, encourage, f acilitate, f oster, and proniote the business of the 
Express Company on the Unes covered by the contract, and on any 
othér lines over wbich the Express Company miglit conduct an ex- 
press business; and the Express Company agreed thg.t it would en- 
courage, facilitate, f oster, and proniote the business of the Atchison 
Compàiiy, and of th^ companies whose lines are oi? might be covered 
by the " contract. 

By article 11 the Atchison Company further agreed that, in addi- 
tion to ^he lines mentioned in the contract, therein stated approxi- 
niatély at 9,200 miles, the contract, should include any and ail other 
lines of railroad which either it or any of the companies whose lines 
are embraced in the contract should. thereaf ter, during its existence, 
own, lease, operate, or control. 

By article 12 it was provid^d that, if the Atchison Company or 
âny of the railj^oad companies whosé lines are included in the con- 
tract, should thereafter own, lea^e, operate, or control any line or 
lines of railroad not then included in the contract, the Express Com- 
pany should transact the express business on and qver such line or 
lines of road so soon as such company should be legally able to give 
to the Express Company the right to do the express business thereon, 
provided that the Express Company should pay to the Atchison Com- 
pany for the right to do an express business oh and over such line 
or lines which, in addition to the lines then covered by the contract, 
the Atchison Company might thereafter own, lease, lopera te, or con- 
trol, such amount as might be determined to be fair, just, and reason- 
abïé by three arbitra tors to be selected in a certain prescribed man- 
ner. 

By article 13 it is provided that the Express Company should hâve 
the right to, and should., operate ail extensions of the then existing 
lines covered by the contract which might be made during its exist- 
ence, upon the payment of such compensation as might be determined 
by three arbitrators thereinafter provided for, — such right upon the 
part of the Express Company to terminate with the expiration of the 
contract; that is to say, January 1, 1898. 

By article 14 it was declared to be the true sensé, meaning, and in- 
tention of the contract to give the Express Company the exclusive 
right to do an express business on and over ail of the lines mentioned 
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in the pchedule attached thereto, to wit, the lines already named, and 
over such other lines as might, by extension, purchase, lease, or con- 
tract, be subject to the control of the Atchison Company, or to any of 
the companies named, in accordance with the terms and conditions 
provided for in the contraet. 

By article 15 the Express Company covenanted and agreed, in con- 
sidération of the premises and of the benefits and facilities conferred 
upon it by the contraet, that it would, to the best of its ability, per- 
form ail of the duties thereby imposed on it, and that it would not 
divert from the lines then or thereafter covered by the contraet any 
express business which properly, fairly, or reasonably should be sent 
over the said named lines, or any portion thereof, and that it would 
not, without the consent ôf the Atchison Company, enter into any 
contraet, agreement, or arrangement for obtaining the right to do 
an express business over any line or lines which then were or might 
be compétitive with the lines covered by the contraet, nor would it 
do an express business over any such compétitive lines: provided, 
that the covenant should not be construed to limit or interfère with 
the right of the Express Company to continue doing an express busi- 
ness over any and ail lines with which it then had contracts for trans- 
acting an express business, or limit or prohibit its right to renew such 
(!ontracts on their expiration. 

By article 16 it was declared that the contraet was made by the 
Atchison Company for and in behalf of itself and the lines controlled 
and operated by it, and for and in behalf of the said St. Louis & San 
Francisco Railway Company, Gulf, Colorado & Santa Fé Railway 
Company, Atlantic & Pacific Railroad Company, Southern California 
Kailway Company, Colorado Midland Railway Company, and Sonora 
Railway Company, and for and in behalf of ail other companies whose 
assent might be required by the provisions of the contraet, and the 
Atchison Company thereby undertook and agreed to secure the as- 
sent of each and every of said named companies, and guarantied that 
each and every of said named companies would carry ont, observe, 
and perform ail of tlie conditions and obligations of the contraet ; and 
tlie Atchison Company further agreed to receive from, and receipt 
to the Express Company for, ail sums of money which might or should 
become payable under the contraet, and to distribute the same to the 
varions companies interested therein as they might be entitled there- 
to, and to save the Express Company harmless from ail claims of 
said named companies, or any of them, on account of such compensa- 
tion. 

Provision was next made for the submission to arbitrators of any 
and ail questions that might arise touching the agreement, or the 
construction of any part thereof, or concerning the business to be 
carried on thereunder, upon which the parties could not agrée; and 
it concluded with the provision that the contraet should go into effect 
Jannary 1, ISOS, and should terminale January 1, 1898. 

Tlie contraet was approved, ratified, and confirmed on December 
G, 1892, by the Sonora Railway Company, Limited; on December 15, 
1892, by the St. Louis & San Francisco Railway Company; on De- 
cember 15, 1892, by the Colorado Midland Railway Company ; on De- 
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celïiber 17, 1892, by the Gulf, Colorado & Santa Fé EailWay Company; 
oh January 12, 1893, by the Atlantic & Pacific Bailroad Company; 
and on February 27, 1893, by the Southern California Kailway Com- 
pany. 

In the schedule annexed to the contract, the mileage used by trains 
handling express matter is giyen as foUows : Of the Atchison, To- 
peka & Santa Fé Eailroad Company, 4,582.12 miles; of the Gulf, 
Colorado & Santa Fé Railway Company, 1,058 miles; of the Southern 
California Eailway Company, 490.98 miles; of the New Mexico & 
Arizona Eailroad Company, 87.78 miles; of the Sonora Raihoad 
Company, Limited, 262.61 miles; of the St. Louis, Kansas City & Colo- 
rado Eailroad Company, 61.40 miles; of the Wichita & Western Rail- 
way Company, 120.11 miles; of the St. Louis & San Francisco Rail- 
way Company, 1,323.17 miles; of the Atlantic & Pacific Railroad Com- 
pany, Central Division, 112.05 miles ; of the Atlantic & Pacific Rail- 
road Company, Western Division, 818.54 miles; of the Manhattan, 
Aima & Burlingame Railway Company, 56.62 miles; and of the Colo- 
rado Midland Railway Company, 335.42 miles. 

The action is upon the contract, the substance of which, so far as 
pertinent to the présent cause, has been stated. At the time this 
contract was made, the Atlantic & Pacific Railroad Company, West- 
ern Division, operated its 818.54 miles of railroad, extending frora 
Albuquerque, N. M., to Mojave, in the state of California, under the 
act of cOngress approved July 27, 1866. On December 23, 1893, the 
property of the Atchison Company was by the action of the circuit 
coTirt of the United States for the Eighth circuit, district of Kansas, 
placed in the hands of John J. McCook, Joseph W. Reinhart, and Jo- 
seph C. Wilson, as receivers. In January, 1894, the Western Division 
of the Atlantic & Pacific Railroad Company, extending, as has been 
said, f rom Albuquerque to Mojave, was placed in the hands and custo- 
dy of the same persons, as receivers, by the respective United States 
courts through whose jurisdiction the road was constructed and 
operated. Subsequently the St. Loiiis & San Francisco Railway Com- 
pany and the Colorado Midland Railway Company were each placed 
in the hands of the same receivers, by compétent courts having juris- 
diction of the respective roads. The Culf, Colorado & Santa Fé 
Railway Company, the Southern California Railway Company, and 
the Sonora Railway Company were never placed in the hands of re- 
ceivers, but during ail of the times involved in this cause were operat- 
ed under and through their respective organizations. In 1894 Rein- 
hart resigned his position of receiver, in each case in which he was 
appointed, and Aldace P. Walker was by the respective courts ap- 
pointed his successor. In the fall of 1895 Wilson died, and no suc- 
cessor to him was appointed by either of the courts referred to. 
During the year commencing January 1, 1893, and up to the time of 
the appointment of the receivers of the Atchison Company, whicli 
was in the latter part of December, 1893, the Express Company, un- 
der the terms of the contract in question, paid to the Atchison Com- 
pany the guarantied amount of |1,450,000, in mônthly installments of 
one-twelfth thereof each month. The money so received was appor- 
tioned by the Atchison Company among the other parties named In 
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the contract in the various sums agreed upon between such other 
railroads and the Atchison Company. The monthly proportion of 
this money so paid by the Express Company and apportioned by the 
Atchison Company to the Atlantic & Pacific Eailroad Company, West- 
ern Division, during this period, was $13,911.73. Subséquent to the 
appointment of the various receivers of the properties of the several 
railroad companies that were placed in the liands of such receivers, 
they (the said receivers) and the several railroads not in the hands of 
receivers, named in the contract in question, continued the carrying 
out of the contract in aceordance with its terms and conditions, 
until the modiflcation thereof on May 22, 1895, as next hereinafter 
stated. The receivership of the Colorado Midland Eailway Com- 
pany vt'ithdrew from the agreement on or about May 1, 1895. Upon 
its Ti'ithdrawal the contract of December 1, 1892, continued to May 
22, 1895, by the mutual consent of the remaining parties, without 
change, except that there was deducted from the total payments 
made each month the amount that had theretofore been apportioned 
by the Atchison Company to the Colorado Midland Eailway Company. 
On that day, to wit, May 22, 1895, article 2 of the contract of Decem- 
ber 1, 1892, was, upon the request of the Express Company, and by 
the authority, so far as concerned the various receivers, of the respec- 
tive courts appointing and having jurisdiction over them, modifled 
as stated in the following communication: 

"Wells, Fargo & Co.— Eecvrs. A., T. & S. F. R. R. 

"May 22, 1895. 

"Modiflcation of Article 2, Original Agreement, Covering Express Facilities. 

"A., T. & S. F. R. R. System. 

"Aldace F. Walker, John J. McCook, and J. C. Wilson, Receivers. 

"New York, May 22, 1895. 
"Messrs. Wells, Fargo & Co.— Gentlemen: The receivers of the A., T. & S. 
F., with the concurrence of the other parties to your contract of Dec. 1, 1892, 
as evidenced by their signatures hereto, hereby consent that the minimum men- 
tioned in article 2 of said contract be reduced to the sum of $1,310,000.00 per 
annum; the Colorado Midland hàving wlthdrawn from the contract May 1, 1895. 
"Yours, truly, Aldace F. Walker, 

".lohn J. McCook, 
"J. C. Wilson, 

"Receivers. 
"Agreed to by the undersigned: 

"Sonora Railway Company, 

"By Aldace F. Walker, Président. 
"St. Louis & San Francisco Ry., 
"By Aldace F. Walker, John J. McCook, J. C. Wilson, Receivers. 
"Gulf, Colorado & Santa Fé Ry. Co., 

"By Aldace F. Walker, Président. 
"Atlantic & Pacifie Railroad, 
"By Aldace F. Walker, John J. McCook, J. C. Wilson, Receivers. 
"Southern California Ry. Co., 

"By Aldace F. Walker, Président. 
"Wells, Fargo & Co., 

, "By [Sgd.] Jno. J. Valeutine, 
"A tme copy. Président. 

"[Sgd.] J. F. Scott, for Sec'y A., T. & S. F. R. R. Co. 
"Toppka. 7/3. 189Ô." 
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, Erom May 22^ X895, to Janustny li,il896, the contraet of.December 
i, 1892y,as iqodifled by the agreement last set out, WaS iêuUy carried 
out by îallofttlw partie to it,^Xcej)t:(the Colorado. Midland Railway 
Oompaay,,whic)ijias before stated, witlidrew theref^om May 1, 1895, 
and tjier« was pajd to the reedi^eç^Sf the Atchison Qompany month- 
ly bythç fÉxpresp Company, aftePithe said modification, one-twelfth 
of.HjSlQjQôQ, which the Atchison Company apportioned and divided, 
as flxed oragreed upon, to the varions other beneflciaries; the. por- 
tion so flxed or agreed upon.and paid to the receiyers of the Atlant1<; 
& Pacific Company after the modiâ<îatîon being the sum of $12,565.08 
per month. On the Ist day of Febniary, 1896, the receivers, thereto- 
fore appointed, of the Atlantic & Pacific Eailroad Company's prop- 
erty, resigned; and, their résignations ha ving been accepted, the 
plaintiffiberein, C. W. Smith, wasduly appointed recei ver in their 
stead. The prpperty of the Atchison Company was sold nnder a de- 
crée of foreclosûre èntered in the United States circuit court for the 
district of Kansas, and, purstiant to the terms of the decree, the entire 
property of that company -was transferred to the purchasers thereof. 
by the Atchison Company's receivers, at midnight on December 31, 
1895, and was by such piirchaseiîs at once transferred to the Atchison. 
Topeka & Santa Fé Eailway Company, a corporation incorporated 
undier the laws of Kansas, whjch took possession of the property on 
the Ist day of January, 1896. XJnder the decree by virtue of which 
the property was sold, the purchasers had 90 days within which to af- 
flrm or disafflrm aiiy of the contracté existin g with the old Atchison 
Company, or with the receivers thereof, including the contraet in 
question. From January 1 until May 1, 1896, the services required 
to be performed by the varions railroad companies for the Express 
Company under the contraet of Diecember 1, 1892, were fully per- 
formed, except in so far as the failure on the part of the Colorado 
Midland Company was coQcerned; and the Express j3oimpany paid 
to the Atchison^ Topeka & Santa Fé Rail way Company, monthly, one- 
twelfth of the sum agreed upbn by the modification of the contraet 
in question 6f May 22, 1895,' to^it, |1,310,OOQ, to.be distribtited 
by it to the parties to whom it bélonged. On the 30th day of Janu 
ary, 1896, however, the président of the Atchison, Topeka & Santa 
Fé Eailway Company wrote to the président of the Express Company 
a letter of which the foUowing is a copy: 

"Atchison, Topeka & Santa Fé Rail way System. 
"Presldent'a .Office. 

"Chicago; Janu'ary 30th, 1896. 
"John J. Valeâtine, Esq., Président Wells, Fargo & Company, San' Fran- 
cisco, California-^Dear Sir: I am pleased to be able to arlvise you that the 
contraet between Wells, Pargo & Company and the Atchison, Topelia and 
Santa Fé Eailroad Company has had the attention of the offlcers of the 
Atchison, Topeka & Santa «Fê Bailway Company, and that this company is 
wllling to operate on the terms of thls contraet, so far as concerns its railroad 
and the companies emhraced in Its System. ITiis, however, does not embrace 
the Colorado. Midland, the Atlantic & Pacific, the St. Louis & San Francisco, 
the Manhattan, Aima & Burlingame, the St. Louis, Kansas City & Colorado, 
and the Wichita & Western; thèse roads being in the harids of receivers. 
While this company does not assume responsibility for the performance of the 
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contract by the eompanies owning thèse Unes or the receivers operating them, 
it will continue for the présent, with the consent of the receivers of thèse 
roads, to réceive and dîstribute the monthly payment due to them under the 
contract; but it may become necessary for you hereafter to deal with them 
directly. Yours, truly, [Signed] E. P. Ripley." 

In response to the foregoing letter, the président of the Express 
Coflipany wrote the following: 

"San Francisco, February lOth, 1896. 

"Mr. E. P. Ripley, Président Atehison, Topelsa & Santa Fé Ky. Co., New 
York City— Dear Sir: Aclinowledging your fator of the 30th, which shall hâve 
further considération at my hands, will you kindly Inform me what allotments 
you make, or that hâve been made to the présent time, in the way of reniais, 
to the Atlantic & Pacific, the St. Louis & San Francisco, the Manhattan, Aima 
& Burlîngame, the St. Louis, Kansas City & Colorado, the Wichita & Western 
Kallroads; thèse roads, as you state, being in the hands of receivers, and not 
subject to the contract of the Atehison, Topeka & Santa Fô Company. 

"Very truly yours, [Signed] Jno. J. Valentine, Président." 

On February 20, 1896, Mr. Kipley again wrote Mr. Valentine as 
follows: 

"February 20th, 1896. 

"Mr. Jno. J. Valentine, Président Wells, Fargo & Co., San Francisco, Cal.— 
IJear Sir: I beg to aclcnowledge receipt of yoUr letter of February lOth. The 
allotments made of the express earnings as at présent are based on an arbi- 
trary, whieh really shows nothîng, and should in no way be taken Into ac- 
count as a basis for future action. I understand, from readlng certain corre- 
spondence between you and Mr. Walker, that you bave not kept the aceounts 
separately, as between the System lines, for the last year or so, and that you 
cannot show just what amounts each line bas eamed. Your opinion, however, 
on this matter, will be of great value to me; and I should be pleased to bave 
you advise me, based possibly on the respective earnings for the last year for 
which yovi hâve them separated, what proportions you think shoiild be al- 
lowed to the several lines not now in the Atehison System. 

"Yoxirs, truly, E. P. Ripley." 

This was foUowed on the 24th day of February, 1896, by the follow- 
ing letter on the part of the Express Company: 

"San Francisco, February 24th, 1896. 

"Mr. E. P. Ripley, Président Atehison, Topeka & Santa Fê Ry. Co., Chicago, 
lUs. — Dear Sir: Referring to your favor of the 30th ulto., the receipt of which 
was acknowledged by my letter to you of the lOth inst., making certain In- 
quiries and promising to give yours further considération,— to which I bave 
iis yet not received an answer, doubtless owing to your absence: In view of 
your statement that the Atehison, Topeka & Santa Fé Ry. Co. would no longer 
l)e responsible for the performance of the contract formerly existing between 
it and Wells, Fargo & Company, so far as concerns the Colorado Midland, the 
Atlantic & Pacific, the St. Louis & San Francisco, the Manhattan, Aima & 
Burlîngame, the St. Louis, Kansas City & Colorado, and the Wichita & West- 
ern Railroad Companies, but that said Santa Fé Railway Company was willing 
to continue to furnish express services on its own System, etc.: As advised, 
Ihe contract referred to is terminated, and it may become necessary for me to 
negotiate directly with the companies mentioned above as to future services to 
be rendered by them. We therefore, while reserving ail légal rights in the 
premises pending adjustment by a new agreement, will, for the month of Feb- 
ruary and thereafter pending existing conditions, advance $109,000 per month 
to the Santa Fé Company, for itself and for the receiver companies you name, 
until 55% of monthly gross earnings be ascertained, and a tlnal adjustment 
veaehed on that basis. I ask your company, and through you the receiver com- 
panies, so far as your relations admit, to consider, in the matter of readjust- 
ment, the equities of our situation. The terms hitherto paid are onerous, and 
should be modified. I submit the following statement of express rentals paid 
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to tbe leading railroads west from Chicago as amply sufflclent reasons: An 

average of three years, ending June 30th, 1892, to June 30th, 1894, of mlleage, 
gross earnlrigs, and express rentals per mile, for foUowing railroads (taisen 
from Interstate commerce commission reports for 1892-3-4): 

Gross Express 

Earnings Eental 

Mileage. Per Mile. : Per Mile. 

O. & No.- Western System 7,S7(Î $5,706 84 $ 86 96 

C, B. I. & Pacific Ry .8,551 5,203 56 95 58 

0., M. & St. Paul Ry .5,902 5,119 12 104 49 

C, B. ■&■ Q. System ....7,091 5,094 67 123 53 

Mo., Kas. & Texas Ry 1,823 5,008 87 84 62 

Clilcagè Gt. Western Ry 922 4,709 92 83 01 

Union Pacific System 1',383 i,657 70 79 34 

A., T, & S. P. System 9,088 4,564 36 138 07 

ditto, présent mileage .8,900 (inc. recel ver Unes) 148 00 

Texas & Pacific Ry .1,499 4,445 18 113 45 

Nortlxern Pacific System 4,569 4,397 87 7177 

Int. & Gt. Northern Ry. 775 4,276 53 97 00 

Mlssom:i. Pacific System 5,581 4,210 49 89 36 

Great STorthern Ry 3,347 3,544 31 45 99 

"As you will perceive, the Santa Fè and receiver companies are pald a mile- 
age express rental of 70% more than the Chicago & Northwestern Co., while 
its gênerai railroad business is 20% less; 40% more than the Chicago, Milwau- 
kee & St. Paul, while its gênerai business, is 11% less than that road; and 
20% more than the Chicago, Burlington & Quincy System, in comparison with 
which ite gênerai business is 10% less. ïou and the ofllcers eonstituting the 
management of the Atchison, Topeka & Santa Fé are gentlemen of hlgh char- 
acter. AU we ask is equity,— falr treatment. Our position has enabled us, 
and doesi now enable us, to serve the Atchison, Topeka & Santa Fé more ef- 
fectively than any other company possibly could, ajid that fact ought not to 
subject us to Injustice in the way of excessive rentals. Bxpecting to hâve the 
pleasure of conferring with you In Chicago next month, and bespeaking your 
favorable considération, I am, 

"Very truly yours, Jno. J. Valentine, Président." 

On the same day the président of the Express Gîompany wrote to the 
plaintiff herein, as receiver of the Atlantic & Pacific Company, the 
foUowing letter, inclosing a copy of his letter of the same date to Mr. 
Ripley: 

"San Francisco, February 24th, 1896. 

"My Dear Mr. Smith: In compliance with my promise, I herewith inclose 
you copy of a letter wrltten to Mr. Ripley to-day. In checklng over the gross 
earnings of railroads, we discovered that the Missouri Pacific had been cred- 
ited with oser a thousand dollars per mile more than it wàs entitled to, which, 
as you wlll see, has been corrected in the letter to Mr. Ripley. 

"Yours, truly, Jno. J. Valentine. 

"Mr. 0. W. Smith, Receiver A. & P. Ry., Albuquerque, N. M." 

On July 1, 1896, Mr. Valentine, on ibehalf of the Express Company, 
wrote the foUowing lettôr to Mr. Smith, as receiver of the Atlantic 
& Pacific Company: " 

"San Francisco, July Ist, 1896. 

"Mr. C. W. Smith, Receiver Atlantic & Pacific Ry., Albuquerque, N. M.— 
Dear Sir: Acknowledging your telegram of 29th ulto., and referring to wltliin 
copy of telegram sent to New York 13th ulto. for your information, I hâve to 
say that through business, particularly westward, has been steadily falling oflC 
l'or a numberof months past, and we flnd the aggregate of it is over 15 per 
cent, for the period from t>eeember to June; but the greater décline is in the 
latter months, especially May and Jime, which hâve fallen ofC about 30 per 
cent. The décline has become so marked that I had communlcated by letter 
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wifh our officiais here and had an old employé, Capt. Bradford, appointed 
solicltor, and herewlth inclose copy of letter which he bas flled, without any 
idea or knowledge that I was going to write to you upon such a subject. 
I also inclose copy of a letter from Col. Evans of the 12th ult. on same sub- 
ject. The situation is practically this: Tlie Siinset Line brings New Yorli 
freight into San Francisco in 14 days by New Orléans, as I understand it, upon 
guaranty. To meet this a fast freight line is uow operating via the Vander- 
bilt lines, Northwestern and Union Pacific and Central Pacific Unes, also mak- 
ing the time in 14 days, which is guarantied. Thèse Unes carry freight at the 
rates Capt. Bradford mentions. The strenuous rivalry they are waging bas 
reduced our through business as stated. I refer to this only to show what is 
going on in the way of impairing express business, and to explain to you why 
we will be constrained to ask substantial relief from past requlrements. Our 
express department bas not eamed a dividend for three years. I send you 
exchange on New York for $18,000,— $9,000 per month for May and June,— 
but will not thereby commit ourselves to that, as a guaranty, or otherwise. 

"Yours, truly, Jno. J. Valentine, Président." 

"San Francisco, June llth, 1896. 
"Mr. Jno. J. Valentine, Président, etc., San Francisco— Dear Sir: In accord- 
ance with your instructions, I was assigned to duty as solicitor by General 
Agent Titus on May 22nd, since which time I hâve been at work with but little 
success. I find the railroad company is active in sollciting, and, with decreased 
rates, is successfvil. It guaranties not over 15 days between New York and 
San Francisco, and not unfrequently places the goods here in 12 days, with 
rates of $1.50, $2.20, and $2.50 per 100 pounds, which is excluding Wells, 
Fargo & Go. from the patronage of the merchants on through business from 
the Bast. The few merchants that I hâve seen express wishes to deal with 
Wells, Fargo & Co., but claim that $14.00 for 7 days is not near enough to 
$1.50, $2.20, or $2.50 for 12 to 14 days to avail themselves of express service. 
In each Instance I bave been most kindly received, and listened to attentively. 
The disparlty in rates Is marked, and the différence in time is not sufflclent 
to overcome it. 

"Yours, truly, [Signed] J. O. Bradford, Solicitor." 

"New York, June 12th, 1896. 
"Mr. E. M. Cooper, Manager, San Francisco— Dear Sir: We experienced 
some falling ofif at New York in the May business, as compared with the same 
month in 1895. The total decrease was $4,619.12. In analyzing this déficit, 
I find it is principally on out business for San Francisco. San Francisco 
May business in 1895 amounted to $13,997.40: May, 1896, $11,063.03, a de- 
crease of $2,934.47 (21 per cent.), leaving $1,6&4.65 déficit, to be distributed 
amongst seven other principal Western points. It seems to me a little mis- 
sionary work amongst our patrons on the Pacific Coast might increase the 
volume of shipments westward. 

"Yours, truly, [Signed] Dudley Evans, Manager." 

"San Francisco, June 13th, 1896. 
"Dudley Evans, for C. W. Smith: Approximate gross business $215,000, 
but, traffic having fallen oft radically as compared with last year, I appre- 
• hend $215,000 is too hlgh a figure for future earnings. Approximate analysis 
of business Mojave and North, 64 per cent.; Barstow and South, 17 per 
cent.; Arizona connections, 3 per cent.; to and from line, 10 per cent.; strictly 
local, 5 per cent. I will write Mr. Smith, at Albuquerque. 

"Jno. J. Valentine." 

In response to tlie last-mentioned letter of Mr. Valentine, Mr. 
Smith wrote as foUows: 

"July 7th, 1896. 
"Mr. Jno. J. Valentine, Président Wells, Fargo and Co., San Francisco, Cai.— 
Dear Sir: I bave yours of the Ist, together with checli on New York for 
$18,000.00, which amount I bave instrùcted our accounting department to 
crédit your company on account. I hâve noted carefully your allusions to the 
falling off in express traific generally, and your attributing the reasons for 
06 F.-25 
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such decrease to the tact tljat thc: Sunset Line brings New York freight Into 
San Francisco In 14 days by New Orléans, upon a guaranty of the time In 
transit, and to meet this afast Une Is now operating via. the Vanderbilt, 
Northwestern, Union Pacifie, and Central Pacific Lines, also mailing time in 
14 days, which is guarantied, and etc., and etc. Now, if this was a uew 
movement on the part of the Sunset and the Northwestern, Union Pacific 
Lineg, as you infer, then I would be inclined to concède that the causes of tne 
decrease in question put forth were well l'ounded; but in view of the fact 
that both the Suaset and U. .P. Lines bave been for years past contractlng 
freight from Atlantic Coast points to Pacific Coast points on a guaranty time 
schedule not exceeding flfteen days, I feel confident that your reckoning is 
misplaced. I would not be surprised, however, if the entlre cause of your 
decrease In merchandise tonnage was attributable to the extremely low rates 
prevalling with transcontinental Unes, but I am pleased to Inform you that the 
lattej: condition will soon be a thing of the past, as it is now understood that 
the n«W; transcontinental rates that hâve been agreed upon will take effeet 
August Ist next, which wUl be an advance over présent rates of at least 
25%, to which action on the part of the transcontinental Unes I feel con- 
fident your people will not protést. Regarding a fair and équitable under- 
standlng betWeen your company and the receiVer of the Atlàhtic & Pacific Eail- 
road Conipany which shall prevàir dtiriBg Iny receivership, I bave this sug- 
gestion' to make, to Which 1 dO not believe that you can consistently take 
exceptions! It is this: The contract noW in efCect bètween your company 
and the' Atchlson, Topeka & Santa, Fé Railway Company "is practically the 
same as 'the àgréement that prévailed durlng the receivership of that company. 
Now'what -ï^e want— and I mâke the demand predicated upon what I believe 
is absolute .justice — is that this road be allowed the same express revenue per 
month It will be entitled to When It becomes a part of the Atchison System, 
as It probably will withln the next six or eight rûonths. Can you say nay 
to this? Very truly yours, ' [Signed] C. W. Smith." 

This letter was answered by Mr. Valentine on July 31, 1896, as fol- 

lows: 

"San Francisco, July Slst, 1896. 
"Mr. 0. W. Smith, Receiver, etc., Atlantic & Pacific Ky. Co., Albuquerque, 
N. M.— Dear Sir: In directing our eashier to-day to forward you $9,000 for 
the month of July, I do so subject to my notice relative to the remittances for 
May and June; adding that I will either discuss the matter with you by let- 
ter later on, or see you in person. Of course, you understand that the rental 
.to the Santa Fé Company remains excessive, and therefore, from our stand- 
point, you should not expect for the A. &;P. the rate that we are compelled to 
pay the Santa Fé, or that we would under our Santa Fé contract. In other 
words, the rate paid that company is excessive, and there Is no good reason 
why we should on that aecount pay so high a one to the Atlantic & Pacific. 
"Yours, very truly, Jno. J. Valentine, Président." 

On December 28, 1896, Mr. Valentine, on behalf of tbe Express 
Company, wrote to the plaintiff as follows: 

"San Francisco, December 28th, 1896. . 
"Mr. O. W. Smith, Receiver Atlantic & Pacific Ry., Albuquerque, N. M. — 
Dear Sir;* Referrinj; to sundry eorrespondence between us, — mine of July Ist, 
lOth, and 31st, yours of July 7th,— I bave to say that for some years past we 
hâve in gênerai divided the business for Central OaUfomia between Pueblo 
and Oregon and the Albuquerque and Mojave routes, but in the spring and 
summer months of this yeàr almost the entlre tonnage happened to be sent 
by the Atlantic & Pacific; hence a larger portion had necessarily to be sent 
durlng the later months via. Ogden, and the earnings to A. & P. are and will 
be consequently appreciably less. Therefore, from and af ter December Ist, 
1896, we will remit as an advance payment $7,000 per month. The business 
strictly local to the Une (that is to say, business pertaining to points on the 
line) does not exceed 8 per cent, of the entlre tonnage, so that for every dollar 
which must absolutely pass over the A. & P. line there are $12 of divertible 
business. Flanked on both sides as the Atlantic & Pacific road is by the 
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filghways from Ogden and Deming, we are justifled In asking just terms. 
Moreover, the great damage by fire we bave suffered for years past liaa al- 
most ail occurred on the Atlantic & Pacific Lines, because of détective cars, 
tracks, inferior coal, etc. Thèse are merely some of the reasons for asking 
and expecting a moderate percentage rate, — certainly not to exceed 50 per cent. 
I will Write you again this week, giving you the movement of tonnage for 1896, 
and hope to see you soon, as you hâve Intimated a vislt to California at no 
distant date. With ail good wishes of the season, I am, 

"Very trul'y yours, Jno. J. Valentine, Président" 

And on JaHuâry 30, 1897, the président of the Express Company 
again wrote to Mr. Smith as f ollows : 

"San Francisco, Jauuary 30th, 1897. 
"Mr. C. W. Smith, Beceiver Atlantic & Pacific Ky., Albuquerque, N. M.-— 
Dear Sir: Keferrtng to my letter of December 28th, 1896, and to our discussion 
of matters of mutual interest between the' Atlantic & Pacific and Wells, Fargo 
& Oo. in my ofQce the 13th inst., and eonfirming my former remarks: I flnd 
by référence to the matter that at 50 per cent, we hâve, up to December 31st, 
probably overpaid the A. & P. some $7,000, approximately. Hence we wlll 
not make any remittance for the présent month of January, as the aggregate 
amount already paid the road from May to December inclusive, $70,000, will 
probably be 50 per cent, of the business transacted thereon for nine months,— 
from May Ist, 1896, to January 31st, 1897; the présent month estlmated. 
This rate would constitute a rental of some $93,000 per annum, or an average 
of $112 per mile, while the express rentals of the foUowing roads, having a 
much greater gross trafiic per mile per annum, are as f ollows: 

Gross Express 

Eamings llental 

Mlleage. Per Mile. Per Mile. 

O. & No.-Western System 7,976 $5,706 84 $ 86 96 

O., R. I. & Pac. Ky 3,551 5,203 56 95 58 

C, M. & St. Paul Rv .5,902 5,119 12 104 49 

Mo-, Kas. & Texas Uy 1,823 5,008 87 84 62 

Chicago Gt. Western Ry 922 4,709 92 83 01 

Union Pacific System 7,383 4,657 70 79 34 

Northern Pacifie System 4,569 4.397 87 71 77 

Int. & Gt Northern Ry 775 4.276 53 97 00 

Missouri Pacific System 5,581 4,210 49 89 36 

Great Northern Ry 3,347 3,544 31 45 99 

A. & P. R. R 830 4,025 00 112 00 

"Yours, truly, Jno. J. Valentine, Président." 

In responsè to the letter last mentioned, Mr. Smith on the 9th day 
of Pebruary, 1897, wrote to the président of the Express Company as 
follows : 

"Atlantic & Pacific Railroad Company, Western Division. 
"0. W. Smith, Receiver & Gen'l Manager, Albuquerque, N. M. 

"Chicago, lUs., Feb. 9th, 1897. 
"Mr. J. J. Valentine, Président Wells, Fargo & Company, San Francisco, 
Cal— Dear Sir: I am In receipt of yours of the 30th, and hâve noted with 
a good deal of interest your ai^'uments elaborately set forth to show how rap- 
idly the express earning capacity of the A. & P. has declined during the past 
few months. In this connection I désire to advise you that I am, as you know, 
an officer of the court, and must be governed by its decrees in the management 
of the Atlantic & Pacific Railroad Company property. Tîierefore I must re- 
spectfully call your attention to the folio wlng decree: 

" 'The Mercantile Trust Company, Complainant, vs. The Atlantic and Pacific 

Railroad Company and the United States Trust Company 

of New York, Défendants. 

" 'Now, on this first day of June, A. D. 1895, the receivers heretofore ap- 

polnted in tiie above-entitled cause presented their verlfied pétition therein, ask- 
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Ing for authority to unité with the recelvers of the Atchison, Topeka and 
Santa FéEailroad Company, and wlth the other auxiliary railroad companles 
o£; Jthe Atchison, Topeka & Santa Fé System, In modifying the contract of the 
flrât day of Deeember, 1892, between the Atchison, Topeka & Santa Fé Rail- 
road Company and Wells, Fàrgo and Company, whlch was by the terms of said 
contract and by the agreement wlth the Atlantic & Pacific Railroad Company 
made applicable to, and a contract for and on behalf of, the Atlantic and Pa- 
cifie Railroad Company, as well as a contract by and between the parties 
hereto. And it being made to appear that notice of sald application was dnly 
glyen and served upon the défendant the United States Trust Company of 
New York, and upon the plaintiflf, the Mercantile Trust Company of New 
York, and upon the Atlantic and Pacifie Railroad Company, and the Atlantic 
& Pacific Railroad Company appearing by Its soliciter, • Karl A. Snyder, the 
Mercantile Trust Company appearing by its soliciter, W. B. Childers, and the 
recelvers of the Atlantic & Pacific Railroad Company appearing by its solicitor, 
C. N. Sterry, sald application was duly heard and considered, and upon consid- 
ération thereof It Is ordered that the recelvers heretofore appointed in the 
above-entitled cause be, and they are hereby, authorized to unité with the 
recelvers of the Atchison, Topeka and Santa Fé Eaikoad Company, with the 
St. Louis and San Francisco Rallway Company, and wlth the other auxiliary 
rallway companles of the Atchison, Topeka and Santa Fé, Railroad System, in 
carrylng out the agreement shown to hâve been made by and between the re- 
celvers of the Atchison and Topeka and Santa Fé Railroad Company and 
Wells, ',Fargo and Company under the order of the Honorable Henry C. Cald- 
Well, dlrcult judge of the United States circuit court, as shown by said péti- 
tion; ànd it is further ordered that the recelvers heretofore appointed be, and 
they are hereby, authorized to make such agreement or contract with Wells, 
Fargo and Company as may be agreed upon by the recelvers of the Atchison, 
Topeka and Santa Fé Railroad Company, the recelvers of the St. Louis and 
San Frahcisco Eailway Company, and other auxiliary railroad companles of 
the Atchison, Topeka & Santa FS Railroad System. 

" 'N. C. Collier, Jûdge of the District Court, 
"'Second Judiclar District, Terrltory of New Mexico.' 

"On perusal of the foregoing decree, you wlU doubtiess appreciate the fact 
that, inasmuch as the contract In question wlth your compàny has never been 
dlsaâirmed by elther my predecessors or by myself, the agreement must neces- 
sarily be considered as belng stlll in full force and efCect, and In our settle- 
ment with your company we cannot recognize any statements of accounts 
emanating from your office or from your accounting department that are not 
made up strlctly In accordance with the contract that was In force when the 
above decree was promulgated by the court. 

"Very truly yours, [Signed] O. W. Smith." 

On February 37, 1897, the président of the Express Company wrote 
to the plaintifE the following letter: 

"San Francisco, February 27th, 1897. 

"Mr. C. W. Smith, Receiver Atlantic & Pacific Railway, Albuquerque, N. M. 
— Dear Sir: Aeknowledging your letter of the 9th inst. concerning business 
relations between Wells, Fargo & Company and the Atlantic & Pacific Rail- 
road since the reorganizatlon of the Santa Fé System and its abrogation of 
the express contract: The tollowlng suggestions are offered for your consid- 
ération: The last original contract between Wells, I''argo & Company and 
the Santa Fé System (prevlous to the exlsting one of May, 1896) was made 
by that company, representing itself and eontroUed roads, including, among 
others, the Atlantic & Pacific. When the Santa Fé Company went into the 
hands of receivers, an application was made to Judge Caldwell to modify that 
contract; and an order was made to that efCect, whlch is referred to in the 
copy of an order subsequently made by Judge Collier, and set forth in your 
letter. By vlrtue of the authority glven by Judge Caldwell, the receivers of 
the Santa Fé Company modified that original contract; tlieir action was ap- 
proved by Judge Collier; and it is that proceeding whieh is invoked by you 
as authority for clalming compensation as provlded in the modified contract. 
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But, after the Santa Fé System was reorganized and the receivers dlscharged, 
the président of that company gave notice that the Santa Fé B. R. Co. wonid 
no longer be responsible for the entorcement of that modifled contract, and 
suggested that Wells, Fargo & Company should make arrangements severally 
with the controlled and auxillary roads Included in the former modifled con- 
tract. The président of the Santa Fé having announced that his company 
would no longer be responsible for the performance of the original contract 
as modifled, Wells, Fargo & Company made separate arrangements with that 
company and several others of the former Santa Fé System for express facill- 
ties. I submit that the former existing arrangement was discontinued by the 
Santa Fé, and other contracting parties; that the contract was an entirety, 
and became inefCectual 'whenever any company composing the System was 
eliminated from it, and was not held bound by the terms thereof. It was 
upon this theory that Judge Caldwell finally announced, at St. Paul, that he 
would not undertake to enforce the original contract against Wells, Fargo & 
Company, but authorized the receivers to enter into a modifled contract. Now, 
that modifled arrangement was made with the receivers of the Santa Fé Com- 
pany, and lasted during the time of the receivership, but did not, it would 
seem, bind the Santa Fé Company as reorganlized and relieved from the re- 
ceivership. At least tliis appears to hâve been the view taken by Président 
Eipley, and to explain his action in tfle premises as the officiai représentative 
of that company. Hence your theory that the ruling of the court upon a con- 
tract that explred of itself, because of the noncohesion of the original parties 
thereto, and because of the radical change of organizatlon in the party of the 
first part, Is still binding as between the Atlantic & Pacific Kailroad and this 
company, seems not to hâve a reasonable foundation. Our auditor wfll remit 
you $7,000 (or the month of February, as approximating the earnings of thé 
line at 50%, which is a fair and reasonable rental, as shown in mine of Jan- 
uary 30th. However, since drafting the foregoing, I hâve received the inter- 
state commerce commission's report, latest date fiscal year of 18ÎS, and a^- 
pend the following therefrom: 

Gross Express 

Earnings Rental 
Mileage. Per Mile. Per Mile. 

G. & N. W. By ; 5.030 $5.600 $112 64 

do. System 7,938 4,782 107 13 

C, R. I. & Pac. Ry. 3.571 4,-523 114 60 

C, M. & St. P. Svstem 6,200 4,431 116 00 

M., K. & T. Ry 2,060 5,692 94 50 

Chl. Great Western 924 3,886 8115 

Union Pacific Ry 1.836 7,951 122 84 

do. System 4,903 4,615 72 28 

Northern Pacifie Ry 4.649 3,797 53 95 

Int. & Grt. Nor. Ry 775 4,503 84 93 

Missouri Pac. System 4,9f>2 4,500 90 80 

Great Northern Ry 3,766 3,490 43 45 

"AU of which is respeetfully submitted. 

"Very truly yours, Jno. J. Valentine, Président." 

On March 17, 1897, Mr. Smith again wrote to the président of the 
Express Company, the following letter: 

"Albuquerque, N. M., Mch. 17, 1897. 
"Mr. J. J. Valentine, Président Wells, Fargo and Co., San Francisco, Cal.— 
Dear Sir: In further support of the subject of my letter to you uuder date 
of February 9th, to which you replied on February 27th, I désire to call your 
attention to the opinion very forcibly expressed by Judge C. N. Sterry, attor- 
ney & soliciter for the receiver, dated the 15th, herewith inclosed. If it is 
true, as Judge Sterry allèges (and I do not doubt but what it is), that I am 
not vested with power, right, or authority, as receiver, to make any modifica- 
tion in the agreement with your company, except that I do so through Judge 
Collier. This being the case, I am compelled to say to you that I cannot regard 
any settlement with Wells, Fargo and Company, except that such settlerdeiit 
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i^ made on the basis of the agreemejjt (>r understanding wWcJi yras brought 
aboùt tïirough piy predecessors, aiid Whicb wàs conflrmed by the court. ' 

"Very truly yours, [Sigued] C, W. Smitb." 

Où April 17, 1897, Mr. Valentine if€plied as follows: ; 

, :, , I .: '' 'mn P'"raneisco, Aprll 17th, 1897. 

"Dear Mr. Smith: WTilIe I was absent in Mexico yourletter of March 17th 
came, and, the subject being présente! byyou in a légal aspect, your communi- 
cation was referréd to our counsel hère, Mr. E. S. PlUsbury, wha bas not yet 
reported on it. I write this Une that yon may not deem thë'delay on my part 
dlscourteous. I trust Mn Pillsbury willijflve the matter attention soon. His 
conclusions wlU be forwarded to you promptly. * * ♦ . 

"Very truly yours, ' Jno. J. Valentlne, Président. 

"Mr. 0. W. Smith, Atlantic & Paeiflc H*., Albuquerque,' N. M." 

On April 26, 1897, Mr. Smith replied to the last-niènti'oned letter 
as follows: . 

': : ;. *'Pasadena, Cal., AprU 26th,, ISGT. 

"My Dèar M'r. Valentlne: I am in receipt of yours oic tUe, ITth, which is 
ehtlreiy. satisfactory. In this connection, and simply as a remlnder, I désire 
tp caU your attention to aparagrapb or two tajsen frop .the original agree- 
ment betw^en.the A. & P. anâ W«lls, Fargo and Company» whicb agreement 
bas not expîred, and, whieh W|as neveri;4i?afflrmed t)y the receivers: First. 
Article 19 o,f the çontract reads as follows: 'This contract shall go into efCect 
January Ist, 189â, and shall terminate January Ist, 1898.' Second. As stated 
in report of the receivers tp the Hon. Henry 0. Caldwell, circuit, 3 udge: 'The 
contract contains no provision for its modification in any event» :being absolute 
in Its terms.' And not pnly is the life of the contract itself thus definitely and 
absolutely flxed, but the right of the Express Company to operate;any individ- 
ual Une under this contract is just as definitely and absolutely fiixed. Third. 
In article 13 this language is used: 'The rlght of the Express Company to 
operate any Une or Unes that may by virtue of the last two precedlng sections 
be operated by said Express Company shall cease and terminate with the ex- 
piration pf this contract; that is to say, January Ist, 1898.' 

"Very truly yours, [Signed] C. W. Smith. 

"Mn J. J. Valentlne, Prest. W., F. & Oo-. San Francisco, Cal." 

On May 27, 1896, the Express Company and the Atehison, Topeka 
& Santa Fé Eailway Company (the new Atehison Company) made a 
new contract for the future business between it and the Express Com- 
pany. A copy of this contract is annexed tq the amended complaint, 
'and shows that it was a similar agreement to that of December 1, 
1892, except that it did not apply to certain railroads included in the 
former contract; but the amended complaint allèges that the guarah- 
tied monthly payments under it aggregated the same. sum for the 
same mileage as was paid or agreed to be paid under the contract of 
December il, 1892. The amended complaint also shows that from 
the Ist day of May, 1896, to the Ist day of July, 1897,; the Express 
Company rçceived and açcepted precisely similar services on the part 
of the receiver of the Atlantic & Paciflc Kailroad Company, Western 
Division, that had been given to it under the terms of the contract of 
December 1, 1892, as mo'difled May 22, 1895, and; that it was only 
able to transàct the business so as to form a continuons iine from the 
Paciflc Coast to the Atlantic Coast over the Southern California Unes 
by using the Atlantic & Paciflc Eailroad. The amended complaint 
further shows that the St. Louis & San Ptancisco JRailway Company 
and its receivers and the Express Company côntinùed to work under 
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the modifled contract of May 22, 1895, until July 1, 1896, when it 
entered into a new contract with the Express Company, whereby it 
was to receive, and it has since received, the same rate per mile as it 
received under the contract of December 1, 1892, and its modification 
of May 22, 1895. The amended complaint further shows that the 
plaintiff, as receiver of the Atlantic & Pacific Eailroad Company, and 
his predecessors in office, fuUy carried ont ail of the terms and condi- 
tions that were to be performed by the Atlantic & Pacific Eailroad 
Company under the contract of December 1, 1892, and as the same 
was modifled on May 22, 1895. It further shows that from May 1, 
1896, to July 1, 1897, the plaintiff, ijs receiver of the Atlantic & Pa- 
cific Eailroad Company, Western Division, not only performed ail 
of the services required by the Express Company, but performed 
them under a claim as indicated in the correspondence that has been 
set out, the acquiescence in which by the Express Company is shown, 
if shown at ail, by the same correspondence. It further appears 
from the amended complaint that the Atlantic & Pacific Company 
was a link in the transcontinental system known as the "Atchison, 
Topeka & Santa Fé Eoute," but was not a member thereof ; that ail 
of the express business transacted by the défendant from the Pacific 
Coast aS' far east as Chicago, passing over the Atchison, Topeka & 
Santa Pé System, was carried over the Western Division of the At- 
lantic & Pacific Eailroad. During the period covered by the action, 
to wit, from May 1, 1896, to July 1, 1897, the défendant paid to the 
plaintiff each month, on account of the services rendered by him, the 
sum of |7,000 ; and it is for the différence between that sum and the 
monthly sum of |12,585.08 apportioned to the plaintiff under the con- 
tract of December 1, 1892, as modified by the agreement of May 22, 
1895, aggregating |77,911.12, for which the présent action is brought. 
There is no allégation in the complaint of any prévention by the de- 
fendant of full performance of the contract on the part of the plain 
tiff. 

The case is, I think, a very plain one. The contract of December 
1, 1892, expressly recites (what is also a matter of common knowledge) 
that the Atchison, Topeka & Santa Fé Eailroad Company owned sev- 
eral roads, and controlled others, embraced under the name of the 
"Santa Fé System" or "Eoute," extending from Chicago to the Pacific 
Coast. The défendant then was, and had been for many years, doing 
an ex:tensive express business throughout the United States, and 
was by far the niost important, if it was not the only, corapany on 
the Pacific Coast engagea in that business. Naturally, such trafiic 
was of great importance to it, as well as to the railroad companies. 
The Express Company sought, and by tlie contract obtained, the ex- 
clusive express facilities over the extensive System of railroads 
owned and controlled by the Atchison Company, and the latter there- 
by sought and secured the carriage of the large amount of express 
m-atter under the control of the défendant. Thèse adviintages and 
purposes are clearly expressed in articles 10 and 14 of the contract, 
which read as f ollows : 

"Article X. The railroad company further agrées, in consirieration of the ad- 
vantages to be derived from this agreement, that it will not engage, and that 
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nong of thé companies whose Unes are covered by this contract: will engage, 
during the existence thereof, in tlie express business; neither will it or aîiy 
of said companies permit any of its or their employés to receiye, carry, or 
dellver express matter; and that thé Express Company sliall bave thë exclu- 
sive right to conduct the express business on eacb and every of tbe said lines 
covered by this agreement." 

; "Article XIV. It is hereby declared to be the true sensé, Dieaning, and inten- 
tion of this eontract to give the Express Company the exclusive right to do 
an' express business on and over ail ôf the lines mentioned in the schedule 
hereto attached, and of ail such other lines as may, by extension, purchase, 
lease, or eontract, be subject to the cpntrol of the l'ailroad company, or to 
any of the companies mentioned in said schedule, in accordance with the 
terms and conditions herein provided." 

It is not necessary to resort tô construction to ascertain whether 
tlie intent of tlie eontract was to confer upon tlie Expr' -s Company 
the exclusive express facilities over ail of tlie lines theic _ mentioned 
and provided for; for the parties themselves, in express words, de- 
clared that to be its true sensé and meaning. And it was for those 
exclusive facilities over ail of the lines that the Express Company 
agreed to pay the Atchison Company 55 per cent, of the entire gross 
earnings of ail kinds, including earnings on money orders received 
by it in the opération of the express business, upon ail of the said 
lines of railroad, "taken as a whole, as they then existed," and guar 
antied that such perçentage of the gross earnings "upon ail of the 
said lines of said différent railway companies, taken together as a 
whole, as they then existed," should amount to not less than |1,- 
450,000 per annum, afterwards reduced by the agreement of May 22, 
1895, to 11,310,000. The Atchison Company undertook for itself, 
and on behalf of ail of the other companies referred to, to furnish the 
exclusive express facilities specifled; and the obligation thus assumed 
by the Atchison Company was afterwards, and at the respective dates 
already stated, agreed to and conflrmed by the other companies. The 
portion of the lump sum that the Express Company agreed to pay 
the Atchison Company for the exclusive express facilities over ail of 
the designated lines, taken as a whole, to be paid to the other named 
companies for services rendered by their respective roads, was a mat- 
ter between them and the Atchison Company. It seems from the 
letter written by the président of the Atcliison, Topeka & Santa Fé 
Eailway Company to the président of the Express Company on the 
2,0th day of February, 1896, that those amounts were arbitrarily flxed 
by the Atchison Company. But, however that may be, certain it is 
that the Express Company bad nothing whatever to do with that 
matter. In entering into the eontract, the Atchison Company acted 
for itself and on behalf of the other companies constituting the Santa 
Fé System, and those other constituent companies afterwards ratifled 
its acts. The eontract was plainly entire, providing for exclusive 
express facilities over the Atchison System of roads, in considération 
of certain lump payments to be made to that company by the Express 
Company. Prior to the beginning of the services for which this 
action is brought, the eontract had corne to an end by the passing out 
of existence of the Atchison Company, and the refusai of its succes- 
sor to adopt it. Full performance of it during the time involved in 
the action is not claimed, but it is contended on the part of the plaln- 
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tifif that the défendant demanded and received of the Western Di- 
vision of the Atlantic & Pacific Kailroad Company the services called 
for by the contract sued on, and that, having done so, the Express 
Company should be estopped to deny that the Atlantic & Pacific 
Company should receive the same compensation therefor that was 
allowed it under the contract. Two answers to this contention 
readily suggest themselves : The flrst is that the Express Company 
never had anything to do vfith the proportion of the lump sum it con- 
tracted to pay the Atchison Company for the exclusive express facili- 
ties over the entire System of roads that should be awarded to the 
Atlantic & Pacific Company for its services as one of the constituent 
roads, the apportionment being a matter solely between the railroad 
companies; and, in the next place, the correspondence between the 
respective parties, upon which the case is in part submitted, clearly 
shows that the services Lnvolved in the action were not demanded or 
received by the défendant under and by virtue of the contract sued on, 
and upon the understanding that the Atlantic & Pacific Company 
was to receive therefor the same compensation that had been appor- 
tioned to it by the Atchison Company thereunder; but, on the con- 
trary, it clearly appears from that correspondence that both parties 
ff) the suit well understood that it was at least claimed by the Express 
Oompany that the contract had been terminated, and that there was 
a disagreement between them as to what was a fair compensation for 
the services. A few extracts from the correspondence will make this 
perfectly plain. In the letter of January 30, 1896, from the président 
of the Atchison, Topeka & Santa Fé Railway Company to the prési- 
dent of the Express Company, the latter was informed by Mr. Ripley 
that the new Atchison Company was willing to operate on the terms 
of the contract in question, "so far as concerns its railroad and the 
companies embraced in its System. This, however, does not embrace 
the Colorado Midland, the Atlantic & Pacific, the St. Louis & San 
Francisco, the Manhattan, Aima & Burlingame, the St. Louis, Kansas 
City & Colorado, and the Wichita & Western; thèse roads being in 
the hands of receivers." Mr. Ripley proceeded to say that while the 
new Atchison Company "does not assume responsibility for the per- 
formance of the contract by the companies owning thèse Unes, or 
the receivers operating them, it will continue for the présent, with 
the consent of the receivers of thèse roads, to receive and distribute 
the monthly payment due to them under the contract; but it may 
become necessary for you [the président of the Express Company] 
hereafter to deal with them directly." In reply to that letter, the 
président of the Express Company wrote on the 24th of February, 
1896, to Mr. Ripley in part, as follows: 

"In View of your statement that the Atchison, Topeka & Santa Fé Ry. Co. 
would no longer be responsible for the performance of the contract formerly 
existing between It and Wells, Fargo & Company, so far as concerns the Colo- 
rado Midland, the Atlantic & Pacifie, the St. Louis & San Francisco, the Man- 
hattan, Aima & Burlingame, the St. Louis, Kansas City & Colorado, and the 
Wichita & Western Railroad Companies, but that said Santa Fé Railway Com- 
pany was willing to continue to furnish express services on its own System, 
etc.: As advlsed, the contract referred to is terminated, and it may beeome 
lecessary for me to negotiate directly with the companies mentioned above, 
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as to future services to be rendered by th^m. We therefore, wbile reservlng 
aU'legal rights in the premises pending àdjustinent by a new agreement, will, 
for the month of Februar^, and thereafter pending existing cbiiditions, ad- 
vance $109,000 per montb to the Santa Ké Company, for itselfand for the 
recelver companies you name, until 55% o^ monthly gross earniiçigs be ascer- 
tained, apd a final adjustment reached op. that basis." 

On thé same day the président of the Express Company sent to the 
plaintiff herein, as receiver of the Atlantic & Pacific Company, a copy 
of that letter. This was followed toy other letters to the plaintif! 
upon the question of compensation, in which it was urged that th(! 
condition of the trafic did not justify the rates that were paid, which 
were followed hy a reply from the plaintifE to the président of the Ex- 
press Company, of date July 7, 1896j' which concluded as foUows: 

"Regarding a fair and équitable understanding bètween your coimpany and 
the receiver of the Atlailtic & Pacific Bailroad Company vfhieh shall prevail 
durlng my receivership, I hâve this : suggestion to malie, to which I do not 
believCi, that you can consistentjly take... exceptions. It is this: The contract 
now in effect between your company and the Atchison, Topelia, & Santa Fé 
Railwày Company is practîefilly the samè as the agrèement that freVailed dur- 
ing thé receivership of thait company. ' NôW, what we want^aUd I malie the 
demand predicated upon what I believe is absolute justice-ris that tliis road 
be allpwed the same express revenue per mouth it will be éntitled to when 
It becomes a part of the Atchison System, as it probably will within the next 
six or eight months. Can you say nay to'this?" 

In the letter of July 31, 1896, from the président of the Express 
Company to the plaintifE as receiver of the Atlantic & Pacific Com- 
pany, he said: 

"In directlng our cashier to-dày to forward you $9y000 for the month of 
July, I do so subject to my notice ; rplatiTO to the remittançes ; f or May and 
June; ad^lag that I ^Irlll elther djscugs the matter wlth you by letter later on, 
or see you in person. Of coursé, you understahd that the réntal' to' the Santa 
Fé Company remains excessive'; and' 'tlièréf ore, from our stàndpcrtnt, you should 
not expeet'for the A. & "P. thé? rftte that we-are conipelled to pay the Santa Fé, 
or that w© would under our Santa Fé, contract. In ç>their,Words,,tlie rate pald 
that çpmpapy is excessive,, and there Js no good, reason why we should on 
that account pay so higb a ohe to thé Mantic & Pacific." 

Again', on December 28, 1896, the président of the Express Com- 
pany wrote to the plaintiff, as receiver of the Atla,nttc'&: Pacific Com- 
pany, as foUows: ; . I 

"Referrlng to SUndry Cbrréspondence' bètween us,— mine of July Ist, lOth, 
and Slst, yoursi of July Tth,— I hâve to say that for sonjeyears past we hâve 
IPi gênerai , divided the business for Central Oalif ornia betweeoi , Pueblo and 
Qrégon and the Àlbutjuerque and MoJ^ye routes, but In the èpring and sum- 
ihér months of this year almost the éintîte tonnage happénéi to bé sent bj* the 
Atlantic & Pacifie; hentiè ia larger portion hâd necessafflytO' be sent durlng 
the; later months via Ogden, and the earnings to A. & P; are and will be 
consequently appreciably less. Theri^fàççi ïrom.and af ter December Ist, 1896, 
we wIU remit as an advance paymerit $7,000 per month. TMé business strlctly 
local to the Une (that Is to say, business pertainlng to points, on the Une) 
does not exceed 8 per cent, of the entire tonnage, so that for every dollar which 
must absolutely pass over the A. & P. line there are ?12>ol dlvertible business. 
Flanked on both gides as the Atlantic & Pacific road Is by the highways from 
Ogden and Deming, we are justifled In asliing just terms. ■ Moreover, the great 
damage by fire we hâve suffered for yearsipast has almost ail occnrred on the 
Atlantic & Pacific Unes, because of détective cars, tracks, inferior coal, etc. 
Thèse are merely some of the reasons for asking and expeetlng a moderato 
percentage rate, — certalnly not to exceed 50 per cent." 
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On January 30, 1897, the président of the Express Company wrote 
to the plaintiff, as réceiver of the Atlantic & Pacific Company, as fol- 
lows: 

"Keferring to my letter of December 28th, 1890, and to our discussion of 
matters of mutual interest between tbe Atlantic & Paciflc and Wells, Fargo 
«& Co. in'my oftiçe the 13th inst., and conflrming my former remarks: I find 
by référence to the matter that atoO per cent, we bave up to Ueeember 31st 
probably overpaid tbe A. & P. some $7,000, approximately. Hence we will 
not make, any remittance for the présent month of January, as the aggregate 
amount aiready paid the road from May to December inclusive, .$70,000, will 
probably be 50 per cent, of the business transacted thereon for nine months, 
from May Ist, 1896, to January 31st, 1897,— the présent month estimated." 

To the last-mentioned letter the réceiver of the Atlantic & Pacific 
Company replied on February 9, 1897, calling attention to an order 
madeby the judge of the United States court for the territory of 
New Mexico on the Ist day of June, 1895, in the suit of the Mercan- 
tile Trust Company against the Atlantic & l'aciflc Railroad Company 
et al., authorizing the receivers therein appointed to unité with the 
receivers of the Atchison, Topeka & Santa Pé Eailroad Company, 
and vfith tbe other constituent companies of the Santa Fé System, in 
earrying 6ut the modiôed agreement of May 22, 1895, and authorizing 
the receivers of the Atlantic & Pacific Eailroad Company "to make 
such agilement or contract with Wells, Fargo and Company as may 
be agreed upon by the receivers of the Atchison, Topeka and Santa 
Fé Railroad Company, the receivers of the St. Ix)uis and San Fran- 
cisco Rail\<'ay Company, and other auxiliary railroad companies of 
the Atchison, Topeka and Santa Pé Railroad System." The letter 
last raentioned closed with the statement that, "as the contract in 
<l|uestion with your company has never been disaffirmed by either my 
predecesSors or by myself, the agreement must necessarily be con- 
sidered as being still in full force and effect, and in our settlement 
with your company we cannot recognize any statements of accounts 
emanating from your office or from your aecounting department that 
are not made up strictly in accordance with the contract that was in 
force when the above deeree was promulgated by the court" To this 
letter of the réceiver of the Atlantic & Paciflc Company, the président 
of the Express Company replied, under date of February 27, 1897, as 
follows: 

"The last original contract between Wells, Fargo & Company and the Santa 
Fé System (préviens to the existing one of May, 1896) was made by that 
company, rèpresenting Itself and controlled roads; includiug, among othcrs. 
the Atlantic & Pacific. When the Santa Fé Company went into the hands 
of receivers, an application was made to .Tudge Caldwell to modify that con- 
tract, and an order was made to that effect, whlch Is referred to in the copy 
of an order subsequently made by Judge Collier, and set forth in your letter. 
By virtue of the authority given by Judge Caldwell, the receivers of the Santa 
Fé Company modified that original contract; their action was approved by 
Judge Collier; and it is that proceeding which is invoked by you as authority 
for claiming' compensation as provided for in the modified contract. But, af ter 
the Santa Fé System was reorganized and the receivers discharged, the prési- 
dent of that company gave notice that the Santa Fé K. R. Oo. would no longer 
be responsible for the enforcement of that modified contract, and suggested 
that Wejls; Fargo & Company should make arrangements severally with the 
controlled and auxiliary roads ineluded in the former modified contract. The 
président of the Santa Fé having announeed that hls company would no longer 
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be responsible for the performance of the original contract as modlfled, Wells, 
Fûxsa & Company made separate arrangements wlth that company and several 
others of the former Santa Fé System for express faciUtlers. I submlt that tlie 
former existing arrangement was discontinued by tbe Santa Fô and other 
contractlng parties; that the contract was an entirety, and became ineffiectual 
whenever any company composing the system was élimina ted from it, and 
was.not held bound by the terms thereof. It was upon thls theory that Judge 
Oaldwell finally announced, at St. Paul, that he would not undertake to en- 
force the Original contract against Wells, Fargo & Company, but autborized 
the receivers to enter into a modlfied contract. Now, that modifled arrange- 
ment was made with the receivers of the Santa Fé Company, and lasted dur- 
ing the time of the receivershlp, but did not, it would seem, blnd the Santa 
Fé Company as reorganized and relleved from the receivership. At least, tlils 
appears to hâve been the view talieu by Président Klpley, and to explain his 
action in the premises as the officiai représentative of that company. Hence 
j'our theory that the rullïig of the court upon ia contract that expired of itself, 
because of the noncohesion of the original parties thereto, and because of the 
radical change of organization in the party of the flrst part, is still binding 
as between the Atlantic & Pacific Raiirqad and this company, seems not to 
hâve a reasonable foundatlon. Our auditor will remit you $7,000 for the 
month of February, as approximating the earnlngs of the Une at 50%, wbicb is 
a fair and reasonable rental, as shown in mine of January SOth." 

Thére wâs a little more correspondence between the respective 
parties, of a similar nature. This correspondence, so far from ^how- 
ing that the Express Company demanded and received the services 
coveted by the suit, under the contract of December 1, 1892, as modi- 
fled by that of May 22, 1895, shows that it contended throughout the 
period hère involved that the contract was at an end, and that it was 
not willing to pay for the services rendered by the Atlantic & Pacific 
Company the amount apportioned to it by the Atchison Company 
under the contract. I think it clear that the plaintiff has mistaken 
his remedy, and that the présent suit, which is upon the contract, 
cannot be maintained. An order will be entered sustaining the dg- 
murrer to the amended complaint. 



HOBBS v. NATIONAL BANK OF COMMERCE OF KANSAS CITY, MO. 

(Circuit Court of Appeals, Second Circuit. July 18, 1899.) 

No. 157, 

1. CoRPOEATioNS— Action to Bnforce Statutobt Liabilitt or Stockholdek 
— Limitations. 

Whether an action brought in another state to enforce the statutory lia- 
bility of a stocliholder of a Kansas corporation is governed as to limita- 
tion by the statutes of Kansas or of the lex fori, quœre. 
3. Same— New York Statuts. 

Code Clv. Proc. N. Y. § 394, as amended in 1877, providing that an 
action against a dlrector or stockholder of a moneyed corporation to en- 
force a llability "created by law" must be brought within three years 
after the cause of action accrued, is applicable to an action against a 
stockholder of a corporation of another state to enforce a liablllty imposed 
by the statutes of such state. 
Wallace, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 
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The National Bank of Commerce of Kansas City, Mo., recovered a judg- 
ment in an action in the state court of Kansas, which had Jurisdiction of the 
case, agalnst tbe Western Farm Mortgage Company, a corporation of Law- 
rence, Kan. TJpon thia judgment an exécution was issued, wliich was re- 
turned unsatisfied on Aprll 17, 1893. On May 23, 1806, tUe plaintifC com- 
menced an action at law in the circuit court for the Northern district of New 
York against the défendant, a résident withln said district and citizen of New 
York, alieging that he was a stockholder of the Lawrence corporation, and was 
liable to the défendant under the provisions of the constitution and statutes 
of the State of Kansas. The action was tried by the court upon the wrltten 
stipulation of the parties, and judgment was rendered for the plaintift. To 
review that Judgment thls wrlt of error was brought 

Charles Van Kirk, for plaintiff in error. 
Omar Powell, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judgea. 

SHIPMAN, Circuit Judge. The provisions of the constitution 
and statutes of Kansas which relate to the liability of the stockhold- 
ers of a Kansas corporation to pay its debts were quoted in the opin- 
ion of this court in Whitman v. Bank, 28 G. O. A. 404, 83 Fed. 288. 
In that case it was held that a suit to enforce the liability was 
transitory in its character, and could be brought by an action at law 
in a court of another state against a single stockholder who was a 
résident of such state. It was further said that the liability was 
statutory because it did not exist at common law, and was con- 
tractual because "every one who becomes a member of the company 
by subscribing to its stock assumes this liability." Flash v. Conn, 
109 U. S. 371, 3 Sup. et. 263. The Whitman Case is now under re- 
view by the suprême court, and bas not been decided. 

The other question in the case which is of gênerai importance is 
in regard to the défense of the statute of limitations. The suit was 
brought under the provisions of section 32 to be found in Whitman v. 
Bank, supra, and the right of action against the défendant accrued on 
April 17, 1893, the date of the return of the unsatisfied exécution, 
and more than three years before the commencement of this suit. 
In the Kansas statutes which created the liability of a stockholder. no 
time limit was established within which an action must be brought 
to enforce it. By the gênerai statute of limitations of Kansas, an 
action upon a liability created by statute, other than a forfeiture or 
penalty, must be brought within three years after the cause of action 
accrued. This is the Kansas limitation upon a stockholder's lia- 
bility, under section 32. Cottrell v. Manlove (Kan. Sup.) 49 Pac. 520. 
The gênerai rule in regard to statutes of limitation which do not ex- 
tinguish the claim, but merely prevent the remedy, is that the limita- 
tion of action is governed by the lex fori, and is controUed by the 
législation of the state in which the claim is brought. Telegraph 
Co. V. Purdy, 162 U. S. 329-339, 16 Sup. Ct. 810; Scudder v. Bank, 
91 U. S. 406; Pi-itchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 102; In- 
surance Bank v. Eldred, 130 U. S. 693. 9 Sup. Ct. 690; Bailway Co. v. 
Johnston, 26 U. S. App. 85, 9 C. G. A. 587. 61 Fed. 738. There is, 
however, force in the idea that, when an action is brought in another 
state to enforce this statutory liability, it is enforced with ail the in 
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ciden^s'i^luch béjong to it in the state of its création, unless they are 
ag'ainst: tiie public policy of the forum. The statut ory forni ot rémedy 
is exclusive, and a conformity to the statutory bar against a remedy 
carries into complète effect the principle that the "individual liability 
of stockholders in a corporation for .the payment of its dehts is al- 
ways a créature of statute" (Pollard v. Bailey, 20 Wall. 520), and adds 
to it only the déclaration that the state which created the liability 
and the remedy will control the extent of the remedy. It is claimed 
that this was statèd in the ppinion in Bank v. Fraucklyn, 120 U. S. 
747, 7 Sup. et. 757, in which it was said that "suits either at law or 
in equity, in the circuit court, to enfoirce the liability of stockholders 
under a stàte statute, are governed by the statute of limitations of 
the state." The défense of the statute of limitations did not exist 
in that case, and it is not certain thait the remark was not simply ap- 
plicable to suits in the circuit court in the state which created the 
liability. The citations which were given were cases of that class. 

If the genëfal rûle in regard to the lex fori is applicable, the de- 
fendant Urge^ tliat by the statute of limitations of New York this 
suit was barred. The statutes applicable to this liability are con- 
tained in the çhapter of the Code ' of 'Civil Procédure relating to 
limitations, and are as folio wS: 

"Sec. 382. Actions barred in six years are an action upon a contract obliga- 
tion or liability, express or iinplied, except a judgment or sealed instrument. 
An action to recbver Upon a liability created by statute, except a penalty or 
forfeiture." : .'■ 

"Sec. 394. This chapter does not affiect an action against a director or stoek- 
holder of a moneyed corporation or banking association to reeover a penalty 
or forfeiture Imposed or to enforce a liability created by law, but such actions 
must be brought wlthin three years after the cause of action accrued." 

"Sec. 414. The provisions of this chapter apply and constitute the only mies 
of limitation applicable to a civil action, or spécial proceeding, except in one 
of the following. cases." 

This case is not within the excepted provisions. A "moneyed cor- 
poration," spoken of in section 394, is déflned in the statutes of New 
York to be "every corporation having banking powers, or having the 
power to make loan upon pledges or deposits, or authorized by 
law to make Insurance." 2 Rev. St. (7th Ed.) p. 1371. The Western 
Farm Mortgage Company had power to make loan upon pledges or 
deposits. The plaintiflf insists that the history of section 394 shows 
that it is only applicable to domestic corporations created by the stat- 
utes of the state of New York. The history is given in Brinckerhoff 
V. Bostwick, 99 N. Y. 185, 1 N. E. 663, and is substantially as follows: 
Section 109 of the Code of Procédure as amended in 1849 was former- 
ly section S9 of the Code of 1848, which was taken from section 44, 
c: 4, pt. 3, of the Revised Statutes, which was as follows : 

"None of the provisions of this chapter shàll apply to suits against directors 
or stockholders ofany moneyed, corporations; to reeover any penalty or for- 
feiture imposed, or to enforce any liability, created by the second title of the 
flrst part of thp Jlevlsed Statutes; but ail such suits shall be brought wlthin 
six years after tlïe discovery, by the aggrieved party, of the facts upon which 
such penalty or forfeitiu'e attached, or by which such liability was created." 

The gecond title of the chapter of the statutes which was referred 
to imposed liabilitles upon the directors and stockholders of the 
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moneyed corporations authorized by the chapter, and, if tlie statute 
of limitations had remained unaltered, it would hâve been limited by 
its terms to those liabilities or penalties, and wonld bave been in- 
applicable to this case. In 1849 section 89 was amended so as to 
read as follows: 

"Thls title shall not affect actions against directors or stockholders of a 
moneyed corporation or banking association, to reeover a penalty or forfei- 
ture imposed, or to enforce a Uabllity created by law; but such actions must 
be brought wltUln six years after the discovery, by the aggrlered party, of the 
facts upon which the penalty or forfeiture attached, or the liability was cre- 
ated." 

By this amendment, the provisions became applicable to banking 
associations, a class of corporations authorized in 1838, and to whicli 
the provisions of the "second title," which had been referred to in the 
preceding statute, did not apply. Robinson v. Bank, 21 N. Y. 406. 
The limitation to the liabilities created by the Revised Statutes was 
omitted, and the words "liability cr-ïated by law" were substituted. 
In BrinekerhofE v. Bostwick, supra, it was held that statutory lia- 
bilities were still intended, but that the new phrase comprehended 
"those created by other statutes and by the constitution of 1846." 
In 1877 the section was simplifled and strengthened by striking out 
"six years after the discovery by the aggrieved party of the facts 
upon which the penalty or forfeiture attached, or the liability was 
created," — ^language which adhered to the idea of a violation of local 
pénal statutes, — and the words "three years after the cause of action 
accrued" were substituted, and, as thus amended, it appears in section 
394 of the Code. Inasmuch as the court of appeàls in the Brincker- 
hoff Case had decided that "a liability created by law" meant a 
statutory liability, the act was further amended by the législature 
of New York in 1897, but after this suit was brought, so that the 
paragraph now includes a liability "created by common law or by 
statute." The history of the statute shows that the législature in- 
tended to enlarge it, so that it should not be limited to liabilities cre- 
ated by one set of statutes, or imposed upon the oflicers of the class 
of corporations which weré originally mentioned. It has become a 
différent statute. Its terms are now so broad as to include every 
class of liabilities of stockholders of moneyed corporations, and, after 
the amendment of 1877, there seems to be no adéquate reason why 
the statute should be limited to the liabilities of stockholders of 
domestic moneyed corporations, and should be construed to mean that 
the liability of stockholders in such corporations should be limited 
to three years, and that the liability of New York stockholders in 
foreign corporations of that class should run for six years. 

The judgment of the circuit court is reversed, with costs. 

WALLACE, Circuit Judge. I am unable to concur in the proposi- 
tion that the statute of limitations, as amended after the présent 
action was brought, affords a défense to the action. 
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In re ROY. 

(District Court, D. Vermont. September 5, 1899.) 

No; 101. 

iSANKHUPTCT— RiGHT TO DiSCHARGE— FalSB OATH. 

A bânkrupt who, at the time of slgning his pétition and schedule, has in 
his possession money paid to him under a policy of accident Insurance, but 
States therein that he bas no cash in hand, and also files a poverty affi- 
davit, makes a "false oath in a proceeding in banliruptcy," such as wlll 
f orf eit his right to a discharge. , 

In Bankruptcy. On application for discliarge. 
Bâtes, May & Simonds, for petitioner. 

WHEELER, District Judge. The bânkrupt appears to hâve had, 
when maKing his pétition and schedules, an accident insurance policy, 
on which dues had accrued and had been paid to him to the amount 
of $37.50, which he had after his pétition and schedules were made, 
and just before signing them. In the schedule calling for cash on 
hand he said, "None," and in that calling for insurance policies he 
said, "None," and with the pétition and schedule he flled an affldavit 
stating that he was without mèans to pay the fées, and could not ob- 
tain the money to pay the same. Such a policy, on whicb nothing 
had accirued, and which had no surrender value, probably, would not 
pass to thé trustée, and a mère omission of it from the schedules 
might not be serious; but money in hand received from it would be 
cash on hand, and that which had accrued due an a'sset. The sched- 
ules appear to hâve been false, and also the affidavit, whether the 
money was due and unpaid, or had been paid and was on hand; and 
the making of them under oath is such an offense under the law as 
to, by the terme of the law, bar a discharge. This application for a 
discharge must therefore be denied. 



In re SCHILLER. 
(District Court, W. D. Virginia. August 26, 1899.) 

1. Bankruptcy — Rbvibw op Referbe's Décision— Pétition. 

A party desiring to hâve the court of bankruptcy review an order made 
by the référée must file with the référée his pétition for such review, as 
required by General Order No. 27 (18 Sup. Ot. viii). In default of such 
pétition, the application for review wlll be dismissed. 

2. Same — Meetings of Crkditors — Notice. 

An objection by an Involuntary bânkrupt to the regularity of a first 
meeting of his credltors, and to thé valldity of proceedings had thereat, on 
the ground that the notices of such meeting were prepared by the référée 
before the bankrupt's own llst of credltors was flled, whereby it resulted 
that some of the creditors were not notifled, wlll not be sustained when .it 
appears that the bankrupt's llst of credltors was not flled within the time 
limited by the law, and was incomplète and imperfect 

In Bankruptcy. 

C. A. McHugh, for bânkrupt. 

Scott & Staples and A. L. Payne, for creditors. 
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PAUL, District Judge. In this case the judge of tWs court is 
asked to review the action of the référée, G-. H. Penn, in overruling 
the objection of the attorney for the bankrupt to the référée holding 
the flrst meeting of creditors on the 15th day of August, 1899. The 
question certified is thus stated by the référée : 

"I, G. H. Penn, one of the référées of said court in bankruptcy, do hereby 
certify that in the course of the proeeedings of said cause before me the 
folio wing question arose pertinent to said proeeedings: Rebecca Schiller, by 
her counsel, 0. A. McHugh, appeared on the 15th day o£ August, A. D. 1899, 
at the first meeting of creditors held in my office in the city of Eoanoke, state 
of Virginia, and at the opening of said meeting, and before any business had 
been transacted, and, stating that he appeared only for that purpose, objected 
to the regularity and vaJidlty of that meeting, and to the élection of a trus- 
tée, and any other proeeedings that might be had thereat, on the ground that 
the meeting had not been ealled in accordance with the requirements o£ the 
act of congress, in that the notice to the creditors had not been prepared by 
the référée from the list of creditors supplied by the bankrupt, as provided by 
section 58 of the act, but had been prepared by the référée before the bank- 
rupt had flled her list of creditors; and that, in conséquence thereof, many of 
the creditors whose names appeared in the list fumished by the bankrupt 
receiyed no notice of said meeting." 

This application for a review of the décision of the référée should 
properly be dismissed on the ground that the bankrupt, the party 
objecting to the action of the référée, has not complied with the re- 
quirements of rule 27 of gênerai orders and forms in bankruptcy, 
established by the suprême court (18 Sup. Ct. viii.). That rule is as 
follows: 

"When a bankrupt, ereditor, trustée, or other person shall désire a review by 
the judge of any order made by the référée, he shall iile with the référée his 
pétition therefor, setting out the error complained of; and the référée shall 
forthwlth certify to the judge the question presented, a summary of the évi- 
dence relatlng thereto, and the finding and order of the référée thereon." 

In considering the question certified, without filing with the référée 
the pétition required by rule 27, it is not to be understood that this 
important requirement will not be strictly enforced in other cases. 
Its importance need not be pressed upon the attention of référées 
and attorneys. In view of the large interests involved, and the daily 
loss to creditors by delaying a sale of the property of the bankrupt 
estate, consisting of a very large stock of merchandise, the question 
certifiied will be passed upon and settled. In this case certain credit- 
ors of Bebecca Schiller, the bankrupt, on the 29th of June, 1899, flled 
their pétition, praying that she be adjudged a bankrupt, and she was 
so adjudged on the 29th day of July, 1899. The order of référence 
was to 'August 15, 1899, and the first meeting of creditors was ealled 
for the same day. It was to the regularity and validity of this meet- 
ing that the bankrupt, by her counsel, objected, for the reason stated 
in the certificate of the référée. Section 7, clause 8, of the bankrupt 
law makes it the duty of an involuntary bankrupt to "prépare, make 
oath to, and file in court, within ten days, unless further time is 
granted, after the adjudication, if an involuntary bankrupt, and with 
the pétition if a voluntary bankrupt, a schedule of his property, show- 
ing the amount and kind of property, the location thereof, its money 
value in détail, and a list of his creditors, showing their résidence, if 
96 F.— 26 
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knowû, if anknown, that fact to be stated, the amounts due each of 
th.em, the considération thereof, the security held by them, if any." 
What purports to be a schedule made in pursuancfe of this require- 
ment of the bankrupt law was not made until the llth day of August, 
1899, after the expiration of 10 days froni the date of the order of 
adjudication, which was July 29, 1899, and no further time had been 
granted. Not only was what is termed a schedule not flled with the 
référée within the statutory limitation of 10 days, but the paper ûled 
with. the référée in ècarcely a,ny "pàrticular complies with the require- 
ments of the statute. Jîhe description given of the property owned 
by the bankrupt is very gênerai in its terùis. Under the head of a 
list of hér cteditors, showing their résidences, "the amoùnts due each 
of them, the considération thereof, the security held by them, if any," 
nothing is stated but a list of the names of the b^nkrupt's creditors 
and their résidences. Thus: "Argus ManufacturingCo., Richmond, 
Va. Armstrong, Oàtor & Co., Baltimore, Md. Baras & Rice, Phila- 
delphîa, Pa.," and sô oii, giving a list of more than 100 creditors, with 
no further compliance with the provisions of the statute than giving 
the names and résidences of creditors. The référée was correct in 
his décision in dverruling the objections of the attorney for the bank- 
rupt ontwo grdilnds : First, the list of creditors was not filed within 
10 days after the adjudication; and, second, the requirements of the 
statute werb not coniplied with by giving the amount due each crédit- 
er, the considération thereôf; and the security held by them, if any. 
The décision of the référée is sustained. 



In re SISLER. 
(District Cbiirt, W. D. Virginia. August 25, 1899.) 

1. BANKRnPTçte-t-TH0Mfc8TB*.p, Exemption — Ef^WT of Waiver. 

pn|ier :|^ip la,w,s of yii;ginla, a,written walver of the right to a home- 
steàd ç^ëmpïioû, contaihéd. in' à noté or ùtheï évidence of debt, though 
not a! ■si)fecmc 'lien Oh'thé debtcrt's' property, Is an Incuiiibrance upon it; 
and a èotirt of banfcrdtStey lias jurisdictlon' to enforcet ogainst property 
set apiurt-toa bankrapit as h}s; bomestead exemption undgr the laws of 
that State, tlie rlghts.ot cjreditors who hold his notes conitainlng such a 
walver of exemption, Âbugh they hâve nOt reduced thélr claims tb judg- 
ment. ■■'■■' ■ ' ■ ■■■■'■'' ''i'-i^' 

2. Sàme.''" 

Whére theibankt'U]^t claims a bomestead exemption in property surren- 
dered,: bu^ debt^ are proyçd as to wbich.he has vraived the benefit of the 
e:£én34)tij9nj[a.;^s, the trustée mUst sell thé property clalmed as a home- 
stead; dr s6 much thereof as may be hecessàry, atfd pay such debts as 
hâve tbeT'bèneflt of the-IVtilver; and theiresidûebf the property claimed as 
homestéad, or of ; the procéedS of sale thereof, wlll be set apart to the 
bankrupt • ,, „',: 

In Bankriiptcy. On retiéw of a décision of the référée in bank- 
ruptcy. ■' ,, '■'' •'. ■ ' ' . ' ■ /'■■"'■ 

Hogei &Btoge, for bankrupt. , 
Berkeley ^Bryan, for creditor. 

PAUL^ District Judge. ' In this case the question presented to 
the court is the right of the bankrupt to hâve set apart to him, under 
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the homestead exemption laws of Virginia, his bomestead, free from 
a debt proved in a bankrupt court by a créditer holding notes contain- 
ing a waiver of the homestead exemption; or, in other words, can 
such a debt be enforced in a court of bankruptcy against property 
claimed by the bankrupt as exempt to him as a homestead? The 
constitution of the state of Virginia (article 11, § 1, p. 48, Code 1887) 
contains the following homestead provision: 

"Every housetiolder or head of a family shall be entitled, In addition to the 
articles now exempt from levy or distress for rent, to hold exempt from levy, 
seizure, garnislieeing or sale, nnder any exécution, order or otlier process, is- 
sued on any demand for any debt heretofore or hereafter contracted, bis real 
or Personal property or eitber, including money and debts due him, whether 
heretofore or hereafter acquired or contracted, to the value of not exceeding 
two thousand dollars, to be selected by him: provided that such exemption 
shall not extend to any exécution, order or other process issued on any demand 
in the following cases." 

The debt proved in this case by the creditor does not fall within 
any class of the excepted debts and obligations, and, were it not for 
the waiver contained in the notes evidencing the debt proved, the 
bankrupt would unquestionably be entitled to hâve the property sur- 
rendered by him, valued at |771, set apart to him as exempt under 
the homestead provision of the constitution of the state of Virginia. 
But section 3647 of the Gode of Virginia of 1887 provides that the 
debtor may waive the beneflt of the homestead exemption given by 
section 1, art. 11, of the state constitution: 

"Sec. 3647. Waiver of Exemption; Its Effect; Form of Waiver.— If any per- 
son shall déclare in a bond, WU, note, or other instrument, by which he is or 
may become liable for the payment of money to another or by a writing there- 
on or annexed thereto, that he waives, as to such obligation, the exemption 
from liability of the property or estate which he may be entitled to claim and 
hold exempt under the provisions of this chapter, the sald property or estate, 
whether previously set apart or not, shall be liable to be subjected for said obli- 
g^-tion, under légal process, in lilîe manner and to the same extent as other 
property or estate of such person. » * * The following or équivalent words 
shàll be sufficient to operate as the waiver hereinbefore provided for: 'I (or 
we) waive the beneflt of my (or oùr) exemption as to this obligation.' " 

Section 3631, Code Va. 1887, proVides how exemption of homestead 
in real estate is secured, and section 3639 provides how a homestead 
shall be set apart in personal estate. 

"Sec, 3639. How Set Apart in Personal Estate.— Such Personal estate shall 
be selected by the householder and set apart in a writing signed by him. He 
shall in the writing designate and describe with reasonable certainty the estate 
so selected and set apart and each parcel or article, afflxing to each his cash 
valuation thereof; and the sald writing shall be admitted to record, to be re- 
corded as deeds are recorded, in the county or corporation wherein such house- 
holder résides." 

The homestead exemption claimed by the bankrupt is in personal 
property, and he complied with the requirements of section 3639 in 
designating the same as a homestead, and it is admitted that he is 
a householder and head of a family. 

W. W. Berkeley, administrator of Alexander O'Connor, deceased, 
proved bèfore the référée a debt for $1,480, the notes evidencing the 
same containing a waiver of the homestead exen»ption. The trustée 
demanded of the bankrupt that he surrender the personal property 
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claimed as a homestead exemption, but the bankrupt declined to sur- 
render the same. The question as to the bankrupt's right to told 
the property as a homestead against a debt containing a waiver of 
the homestead exemption was by proper proceedings brought before 
the référée having charge of the case. The référée decided "that as 
to such claims as hâve been or may be proved in this matter in which 
the said George W. Sisler has. waived his homestead exemption as 
provided by the laws of the state of Virginia, that he, the said George 
W. Sisler, is not entitled to hold as exempt any of the said property 
set out and dëscribed in Schedule B^ No. 5, of the pétition in this 
case, therein claimed as exempt, except the one horse, and the tools 
pertaining to fais trade." The référée directed that the property be 
turned over to the trustée, iby him to be sold, and the proceeds de- 
posited in court, to be disposed of as the court might direct. The 
bankrupt, desiring a review of the order of the référée, flled his péti- 
tion therefor as provided by rule 27 of gênerai orders in bankruptcy 
(89 Fed. xi.), and thus the question before the référée is presented to 
the judge of this court for décision. 

The contention of the bttnkrupt is that a créditer holding a debt 
evidenced by a note containing a waiver of the beneût of the home- 
stead exemption cannot enforce his debt in a court of bankruptcy 
against property which the bankrupt has claimed and set apart under 
the provisions of the homestead law. He bases this claim — 

First, on the ground that the creditor at the time of the order of 
adjudication had obtained ,no lien on the property by judgment ren- 
dered, exécution issued thereon, and levied on the spécifie property 
claimed to be exempt as a homestead. It is argued by counsel for 
the bankrupt that, if such a, lien had been secured on the property, 
while a discharge of the bankrupt vi^ould hâve been a discharge of tlïe 
debt as against him, the lien would survive the discharge, and could 
be enf orced in the state courts, but, there being no such lien, the debt 
containing a waiver of the homestead exemption is only "a common 
debt" ; that is, a debt in which the exemption is not waived. The 
position that a debt evidenced by a note containing a waiver of the 
homestead stands upon the same footing as an open account, or a non- 
waiver note, in the administration of an insolvent estate, where a 
homestead exemption is claimed, cannot be sustained. It is true 
that a note containing a waiver of the homestead exemption does not 
constitute a spécifie lien on the property which may be claimed as a 
homestead, but it does create an incumbrance upon such property. 
Section 3, art. 11, of the constitution provides: 

"Nothing contained in this article shall be constnied to Interfère with the 
sale of the property aforesaid, or any portion thereof, by virtue of any mort- 
gage, deed of trust, pledge or other security thereon." 

In Re Solomon, 3 Hughes, 164, Fed. Cas. No. 13,166, a creditor held, 
as in this case, a note containing a waiver of the homestead exemp- 
tion. Ohief Justice Waite in that case said: 

"But it is further provided that nothing in the article of the constitution re- 
ferred to should be construed to interfère wlth the sale of the property, or any 
portion of it, by virtue ctf any mortgage, deed of trust, pledge, or other security 
thereon. Thus it is made expi-essly to appear that it was not the intention of 
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the framers of the constitution to prevent the householder from eontractlng 
for the sale or incumbrance of the property. He was not required to hold It 
absolutely for himself and family. It was to remain entirely under hls Per- 
sonal control, to be dealt with in such manner as he saw fit. His right to sell 
and incumber is as distinctly given as bis right to sélect. If he sells or in- 
cumbers before he sélects, his power of sélection as against such sale or incum- 
brance is gone. No particular form of incumbrance Is specified; that is left 
to the discrétion of the législature. Now, a waiver of the right to sélect is, 
in effect, an incumbrance on the property which might be selected." 

While there is not a lien on the property designated as a home- 
stead, it cornes into the bankrupt court incumbered by a waiver of the 
right of the bankrupt to claim the property as exempt. 

In Re Solomon, supra, the facts, as stated in the opinion of Chief 
Justice Waite, were as f oUows : 

"On the 31st of January, 1873, the bankrupt executed to Glazebrook and 
Thomas, at Richmond, Va., his note for the payment to them, or their order, 
of the sum of $234.50, at sixty days after date. It contalned the foUowing 
clause: 'I hereby waive the beneflt of the homestead exemption as to this 
debt' Glazebrook & Thomas indorsed this note to Gibson & Crilly. Solo- 
mon was adjudged a bankrupt, on his own pétition, upon the Ist of May, 1873. 
Gibson & Crilly made proof of their claim against the estate on the 24th of 
May. An assignée was appointed, who, on the 16th of February, 1874, set ofC 
to the bankrupt his homestead exemption under the laws of Virginia, without 
regard to the waiver expressed in the note of Gibson & Crilly. They there- 
upon flled their pétition In the district court, the object of which was to set 
aside this action of the assignée, so far as it operated to prevent their subject- 
ing the property set of£ to the payment of their debt In case the remainder 
of the bankrupt's estate should prove insufflcient for that purpose. Their 
claim for this relief is predicated entirely upon the waiver of the exemption 
which is contained in their note." 

The facts in that case, which arose under the bankrupt act of 1867, 
and those in the case before us, are so very similar as to make the 
same principles applicable in both. In that case the court held that 
a note containing a waiver of exemption must be paid out of the prop- 
erty set apart by the assignée to the bankrupt as a homestead exemp- 
tion. It is a complète answer to the position taken by counsel for 
the bankrupt in this case that a note containing a waiver of the home- 
stead exemption is of no higher dignity than one in which the exemp- 
tion is not waived. It has priority over nonwaiver debts, where the 
question of a homestead exemption is involved, and must be enforced 
as required by section 64 (5). 

A second ground assigned in support of the position that this court' 
cannot enforce the payment of a debt waiving the homestead against 
the property claimed by the bankrupt as a homestead is based on sec- 
tion 6 and on section 70 (a) of the bankrupt act of 1898. Section 6 is 
as follows: 

"Sec. 6. Exemptions of Bankrupts. — a This act shall not affect the allow- 
ance to bankrupts of the exemptions which are prescribed by the state laws 
in force at the time of the filing of the pétition in the state wherein the.y 
hâve had their domicile for the six months or the greater portion thereof 
immediately preceding the filing of the pétition." 

Section 70 (a) provides: 

"Sec. 70. Tltle to Property.— a The trustée of the estate of a bankrupt, upon 
his appointment and qualification, and his successor or successors if he shall 
liave one. or more, upon his or their appointment and qualification, shall in 
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tum, tiiî'i/pstea'ljy opération of iaw #lâi the title of the bankrupt, àé ôf the 
date'bë #as' adjùaged à baiikrupt, excep^'iii' so far as it is to property wHlch is 
exempt." • , ■ . : 

It is insisted that by thèse proTisions of the bankrupt act no title 
to the property claimed by the bankrupt to be exempt under the Vir- 
ginia hômestead Iaw passés to the trustée. That the title to prop- 
erty exempt by state laws does not pass to the trustée in bankruptcy 
cannot be questioned. Similar proyisions to those just quoted from 
the bankrupt act of 18^8 are fouhd in the bahkrupt Iaw of 1867. 
Yet it was held in Re Solomop supra, ,that, where there wàs a waiVer 
of the hômestead exemption, the property dàimed to be exempt as 
a l^omestead did pàss to the assignée. The error in the argument 
which insists that the title to the property claimed by the bankrupt 
as a homésteàd does not pass to the trustée lies in the fact that sùch 
prçîipçrty iVnot, by tjié constitution aù^ laws pf Virginia, absolutely 
exempt irgm the payment of debts. The argument of counsel for 
the bankrupt applies to such spécifie property as is exempt under sec- 
tion 3650, Godé Va., on which any deed of tmstj mOrtgage, or other 
writmg or pledge màde by a householder to giye a lien op such prop- 
erty is void as to, such property. Section 3655, Id. The distinction, 
between the character of exemption of property given by section 3650 
and that of the hômestead exemption allowed by the constitution is 
very çlearly stated by the court of appeals of Virginia in Eeed v. 
Bank, 29 Grat. 719. Christian, J., delivering the opinion of the 
court, says: : : 

"The privilège given by the constitution is a Personal privilège, to be exer- 
cised by him or not, as he may choose. The constitution does not déclare, 
as does the poor debtôrs' Iaw, that certain property 'shall be exempt' from 
levy, ete;, but that the householder or heàd of a îamily shall be entitled to 
hold property, to be selected by- him, to the value of $2,000. In the former 
case the Iaw .exécutes itself. It is a part of the public policy of the govern- 
ment to exempt that particular property absolutely froip forced sale, and its 
provisions cannot be waivedi But there is no suçh constltutional déclaration 
that property to the àmouiit of ?2,000 'shall be exempt.' On the contrary, the 
very language used plainly'siiows that it may be exempt only when the privi- 
lège given to the householder or head of a f amily bas been exercised, and the 
property selected and set apart by him." 

The same court; in linkenhoker's Heirs v. Detrick, in 81 Va, 44, 
followed the décision in Reed v. Bank. In the Case of Solomon, re- 
ferred to above, Waite, C. J., says: 

"The privilège, so far as it is given by the constitution, is personal to the 
householder. The language is, 'to be selected by him.' If he neglects to act, 
no one is authorized; by the constitution to act in his place. The case is en- 
tirely différent from what it would hâve been if it had been deelared that cer- 
tain spécifie property should not be sold under exécution, etc. In that case 
the constitution, or a Iaw containing similar provisions, would exécute itself, 
and, as it would be a part of the public policyiof the governmênt to exempt that 
particular property absolutely from forced sale, its provisions could not be 
walved. It ^-ould be beyond the légal power of an ofBcer to levy upon and 
sell such property." 

Thèse décisions flrmly establish the distinction betwe'en property 
that, under the laws of the state, is exempt, the title to which remains 
in the bankrupt, and that which the debtor faas the privUege of claim- 
ing as a honaestêad exemption. As to thé former, the trustée takes 
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no title, while as to the latter he takes tif le where the bankrupt bas, 
in contracting a debt, waived his right to thé benefit of a homestead 
exemption. 

Varions décisions liave been cited by counsel for the bankrupt in 
support of tlie position that property daimed as a homestead in Vir- 
ginia does not pass to tlie trustée. Thèse décisions bave been ren- 
dered in construing the homestead laws of other states. The home- 
stead laws of the différent states differ so widely in their provisions 
that décisions intei'preting them afford us little or no aid in arriving 
at a correct conclusion in construing the laws of Virginia pertaining 
to a homestead exemption. In this case we are guided by the dé- 
cisions of both the state and the fédéral courts, so far as the questions 
under considération bave come before them. Thèse décisions sus- 
tain the position of the creditor in this case that his debt, containing 
a waiver of the homestead exemption, can be enforced in this court 
against the property claimed by the bankrupt as exempt under the 
provisions of the homestead law. The court can find no reason for 
denying the right of the creditor to hâve the property surrendered by 
the bankrupt subjected to the payment of his debt. We hâve seen 
that this property is not exempt. The debt proved by the creditor 
is not a lien on this property, and therefore cannot foUow it after 
the discharge of the bankrupt, and be enf orced in a state court. 
The discharge of the bankrupt could be pleaded in the state court as a 
complète bar to its recovery. It is not a debt that can survive a dis- 
charge in bankruptcy. Section 17 (a) provides: 

"A discharge in banltruptey shall release a banl^rupt from ail of his provabU' 
debts, except such as (1) are due as a tax levied by the L'nlted States, the 
state, eounty, district or municipality in which he résides; (2) are judgineiits 
in actions for frauds, or «btaining property by taise prêteuses or false repré- 
sentations, or for wilful and malicious injuries to the person or property of aii- 
other; (3) hâve not been duly scheduled in time for proof âhd allowanee, wllli 
the name of the creditor if lîno't\'n to the bankrupt, unless such creditor htid 
notice or actual lînowledge of the proceedings in banliruptcy; or (4) were ere- 
ated by his fraud, embezzlement, misappropriation, or défalcation while acting 
as an offieer or in any flduciary capacity." 

The debt in this case is a provable debt, has been duly proved ha- 
fore the référée, and doès not fall within any of the excepted classes, 
It can no more survive a discharge, and be enforced in a state court, 
than if it were a debt due by open account. To hold otherwise would 
be to deny the créditer the only remedy he has against the property 
surrendered by the bankrupt, and which is liable to the payment of 
his debt. We would turn him out of this court, with no right to re- 
sort to any other, without being confronted by the order of adjudica- 
tion or the bankrupt's diseharge, either of which would unquestion- 
ably bar a recovery in any tribunal. A further effect of such a hold- 
ing would be to allow the bankrupt to take out of this court, under a 
daim of homestead, property surrendered by him, to which he had 
waived his homestead exemption. The bankrupt would hâve the 
property, and the creditor lose his entire debt. In a case where th(» 
bankrupt claims a homestead in the property surrendered, and debts 
are proved, in which the beneflt of the homestead exemption has been 
waived, it is the duty of the trustée to sell the property claimed as 
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a hoiû«steaâj 'or so Twlch thereof as may be necessary tô pay debts 
proved, as to which thé benefit of the liomestead exemption bas been 
waived. Tbe residue of the property claimed as a homestead, if any, 
or the proceeds ôf the sale thereof, will be àllowed the bankrupt under 
his claim of homestead. 

The décision of the référée and the order made thereon were cor- 
rect, and the same are sustained. 



In re MEYERS (two- cases). 
(District Court, S. D. New Yorlî. August 24, 1899.) 

1. Bankbdptcy— Partnbks— Separatb Individuai. Pétitions— Dischargb. 

Partners are not entitled to a diseharge in bankruptcy, affectlng tlie 
debts of the firm, when the partnership, as sueh, is not in banlcruptcy, but 
only the individuai partners on their separate voluntary pétitions, and 
when there is évidence of the existence of flrm assets not brought into 
the baukruptcy, or circumstanees justifying the inference that tliere has 
been a fraudulent concealment of partnership assets. 

2. Samb— Opposition to Dischakgb — Concealmbnt of Assbts — Burden of 

Proof. 

On opposition to a bankrupt's application for discharge, where creditors 
hâve shown the existence of assets and their dlsappearance or large shrink- 
age wlthin a short time before the bankruptcy, the burden is on the bank- 
rupt to account for the diminution of his estate; and. If he falls t» give 
a reasonable and crédible explanatlon, the court will be justified in in- 
ferring a fraudulent concealment of assets, such as to forfeit his right to 
. a discharge. 

In Bankruptcy. On applications of two bankrupts, Amelia A. 
Meyers and George H. Meyers, respectively, for discharge. 

Weed, Henry & Meyers and S. F. Kneeland, for petitioners. 
Black, Olcott, Gruber & Bonynge, Platzch & Strock, and Blumen- 
Bteil & Hirsch, opposed. 

BEOWN, District Judge. Tbe abote applications for discharge 
arise in two indépendant proceedings upon separate voluntary péti- 
tions flled respectively on February 11 and February 27, 1899, by the 
individuals comprising the flrm of Meyer Bros, which was engaged for 
several years in the business of manufacturing and selling garments 
at 622 Broadway, New York City, and failed on November 27, 1896. 
The flrm affaire were never settled. Nothing after the failure was 
paid upon the merchandi-se debts, which amounted to about |55,000. 
The business was conducted under the exclusive management and 
control of Abraham Meyers, an insolvent and the husband of Amelia 
A. Meyers, one oi the partners. She herself gave no attention to 
the flrm affairs and was not informed of the détails of the business. 
George H. Meyers, the other partner^ acted for a part of the time as 
salesman, and for part of the time as bookkeeper, but did iiot exer- 
cise any control in the conduct of the busiiiess. Abraham Meyers, as 
gênerai manager, attended to ail the finances also ; and upon his own 
account he drew what he liked, not being employed upon any deflnite 
salary. In 1896 he drew on his pergonal account |6,681.53, 
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Eai'ly in February, Abraham Meyers made a statement of the ârm's 
flnancial condition to Wood's Connnercial Agency, showing a surplus 
of 173,180 on January 2, 1896. The testimony of the banlirupts' ex- 
pert upon this hearing, is that their books show a surplus on that date 
of about |29,000, their assets at that time consisting of cash in banlc 
15,506, flxtures $2,246, marchandise on hand |22,013, and outstanding 
accounts, deemed good, |23,245, wMIe their indebtedness was, for 
merchandise |12,886, and for other moneys owing, |11,163. Some 
further testimony made the goods on hand on January 2, 1896, about 
$3,200 less than appear on the books, and the cash about $1,800 less; 
thus reducing the apparent surplus on that date to about $24,000. Of 
the sum of $23,245, outstanding good accounts on January 2d, about 
$12,000 was coUected prior to the failure on November 27th; so that 
even if the remaining $11,200 of those accounts were disregarded, 
there would still be a clear surplus of $13,000 on January 2d, and the 
indebtedness of about $65,000 without assets upon failure on Novem- 
ber 27th, would make a loss of $77,000 between January 2d and No- 
vember 27th to be accounted for. The deflciency calling for explana- 
tion is in reality over $10,000 more than this; that is, over $87,000; 
since, according to the testimony, the firm borrowed about $22,000 
during 1896 from Charles Meyers, Mrs. E. B. Marks and L. Stein; and 
at the time of the failure the flrm paid to them in checks received 
and in good accounts only about one half the amounts due to them, 
leaving unpaid the other half, which it is said was released by them, 
so that their names do not appear as creditors in the schedules. 

At the time of the failure on November 27, 1896, a chattel mortgage 
was given upon whatever remained of the stock of goods on hand and 
on the flxtures, to one Henry Moss to secure $6,000, which had been 
borrowed of him on November lOth, and with which a flrm note due 
on that day at the Chemical Bank for the same amount was taken up. 
That loan was guarantied by Abraham Meyers' brother, Charles 
Meyers, who has appeared as the attorney of the bankrupts on thèse 
proceedings. Soon after the failure, the chattel mortgage was fore- 
closed, the property was bid in by Charles Meyers for $3,200 or $3,300, 
and a deflciency judgment entered up for $3,000 in favor of Moss, 
which appears as a debt on the schedules. Afterwards Charles 
Meyers settled with Moss. Soon after the foreclosure, Charles Meyers 
organized a corporation, called the Meyers Bros. Clothing Com- 
pany, for the sale of the goods bought in and turned over to that cor- 
poration, of which Cliarles Meyers was président, and Abraham 
Meyers was secretary, treasurer and manager, and George H. Meyers 
was salesman; the two latter thus holding nearly the same relative 
positions in the corporation that they held previously in the firm of 
Meyers Bros. Thèse goods were sold out in the following six or eight 
months, and the corporation then went out of business, and in 1898 
Abraham Meyers destroyed its books of accounts, so that no record 
évidence was available on this hearing of the amount, value or pro- 
ceeds of the goods mortgaged and through the sale to Charles Meyers 
turned over to the corporation; nor could any satisfactory direct 
testimony on that point be extracted from the witnesses in thèse pro- 
ceedings. ' From what can be gathered, however, from the books and 
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tbe expéirt's téstimony, the flxturés and ^oods remaining at the time 
of tlie failure should hâve amôuii-Ç;ed tt» at Ifeast |40,000 in value, as 
will a^pèar ïrom tHe foUovfiûg itëiïis; 

Fixtures .; .: .V. : $ 2,200 

(îoods on hand Jan. 2, 1896 (correctèd am'ôiint). 19,800 

Merchandise tliereafter bought in 1896'. . . i 63,000 

iSash expeaded in , making' up lallêgeij) 33,000 

Store expenses, salaries and trayeling . •. , ;. , 24,000 

Total'. .V .;....;.;........... $i4a,ooo 

I.ess goods solo durinz 1806. .; 62,000 

'.'. ^^ ; $ 80,000 

tJnless a business is conducted at a loSS, ail expenses must be made 
good ont '^iï sales, and the abc ve itéras 'éf expense, therefore, enter 
intoj the presumptive value and Sellitlg pTice of the goods. Abraham 
Meyers^ têstififes in a geiieral way that thé business was conducted at 
a ïoss during 1896; but hé says the fiïm was solvent in July, 1896, 
and he a^eribeS the failure to a run on the finn by its* creditors in the 
early part of October. No previoûs lôsses or reverses of any kind 
are intîniated; so that up'to Octobéi" the loss, if any, oh the sale of 
aboufpOjOOO ôf goods îip to that timéf must havfe bèen comparativély 
small. After that date, the testimèny is that sales were somewhat 
pressed for cash, mostly at 10 percetit; discount, with a few larger 
discounts ■ on the eve of failure. If however, half df thè item of 
$24,000 for business and store eXpenses and salaries ^ere deducted 
as lost, and |23,000 môré for additionâï sacrifices on the sales, amount- 
ing to $32,000, in October and November, wMch is a cbnsiderably 
greater déduction than anything I can flhd in the téstimony to justify, 
there 'slibuld still bave remained f4S,000 in value at the time of fail- 
ure to be covered by the chattel mortgage, aûd disposed of in the way 
abové stated, leavihg apparently nothiûg for the payment of $62,000 
debts to thé gênerai creditors. . ' 

In theabove estimate, |33,000 has been allowed for labor expended 
in màking up goods during 1896, as that amount stands charged in 
the "I^bor Account" in the firm bôoks, The eorrectness of this 
amount hasj however, been challenged. The absence of a cash book 
makes it impossible to verify the cori-ectness of this item as well as 
others. : The évidence is that the goods retnaihing at the time of 
failure were almost wholly pièce goods, i. e. goods not made up; and 
if thèse amounted to |40,000 in value, the other évidence shows that 
.|33,000 could not hâve been expended in making up the other goods 
purchased in 1896. Of this sum ôf 133,000 charged to 'TDabor Ac- 
count,^' the extraordinary eum of fl5,89B.15 iS charged up for the 
months of October and November. The ledger has apparent référ- 
ence to some other account book not produced ; thé téstimony is that 
no cash book was kept; and withôut a cash book the bankrupts' 
exj>ert says that the books wère nôt complète, nor proper books of 
account. 

The above facts appear partly frora the original examinations of 
the bankrnpts and partly in the téstimony taken before the différent 
stferccK on thè référence of the numerous spécifications in opposi- 
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tion to the discharge. From aU this testimony, and from the utter 
failure by the bankrupts to supply any adéquate, crédible, or intelligi- 
ble explanation of their allégea loss of assets, and the circumstances 
and manner of the failure, the inferenees which might reasonably and 
naturally be drawn, and which a Jury would be justiiied in finding, 
would be that the business of 1896 was fraudulently conducted; that 
the failure was unnecessary and fraudulent, and deslgned to cheat 
the merchandise creditors; that the chattel mortgage giveu; upon 
the flxtures and a large stock of pièce goods remaining at the time of 
failure, its foreclosure, and the transfer of the goods to the Meyer 
Bros. Clothing Company, were not merely to secure the debt of |U,000 
guarantied by Charles Meyers, but upon a secret trust for the beneflt 
of the bankrupts as well ; and that the new corporation carried on by 
the same hands as before, was but an attorney's device for closlng 
out the flrm's stock of goods for the firm's benefit as well as for secur- 
ing the attorney's claim; that it was in substance a continuation of 
the flrm's business, and was fraudulent as to creditors; and that the 
présent withholding of ail deflnite information in regard thereto, and 
of the value of the assets transferred or the proceeds derived there- 
from, is a concealment of the flrm's assets; and that the destruction 
of its books in 1898, were in presumptive contemplation of bank- 
ruptcy, and in order to prevent the true state of the firm's assets on 
its failure in November, 1896, from being ascertained. 

It is not necessary that deflnite flndings to the above effect should 
be hère made; though, as I hâve said, I think they would be justifled. 
But the gênerai situation disclosed is such as makes it clearly im- 
proper to grant a discharge in either case, upon thèse independent and 
merely individual proceedings by the two partners. The pétitions 
ask a discharge from individual and from co-partnership debts. No 
individual debts are stated; ail the debts in each pétition are state<l 
to be firm debts only. No adjudication of the flrm as a bankrupt is 
asked, nor could such an adjudication be made without a formai appli- 
cation therefor, and the présence of both partners in the same pro- 
ceeding. Where there are absolutely no flrm assets, separate pro- 
ceedings may be valid, and a discharge of each partner sépara tely 
may possibly be had, because the flrm debts are several as well as 
joint. But where there are flrm assets, they must be duly adminis- 
tered in bankruptcy in a single proceeding; and the right to a dis- 
charge is an incident to that single proceeding and to the adminis- 
tration of ail the assets, whether flrm or individual, according to the 
provision of law in such cases. Rule 1 of this court calls attention to 
this précaution, requiring ail pétitions like the présent to state wheth- 
er or not there are flrm assets. Tlie same caution bas been f requent- 
ly repeated from the bench. Thèse pétitions state that there are 
no firm assets. The regularity of thèse separate individual proceed- 
ings, and the authority of the court to grant a discharge from co- 
partnership debts on such separate proceeding, hinge upon the trutli 
of that allégation. The proceedings are essentially independent. 
Différent trustées hâve been appointed in them. But neither trustée 
représenta tht- firm, or would hâve any authority to collect or to re- 
ceive any flrm assets. By section 29 of the bankrupt act, conceal- 
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ment of assets from th.e trustée is made an offense, and it would bar 
a discharge under section 14. But in individual proceedings like 
thèse, a Concealment of firm assets would not fall within section 29, 
because firm assets do not belong to the individual estate; and the 
individual estate is ail that either trustée in thèse proceedings repre- 
sents. Where firm assets exist, the only discharge that could be 
granted in an individual proceedirig vi'ould be from individual debts 
only; and hère there are no such debts. 

This branch of the case turns, therefore, upon the fa et whether 
there are firm assets or not, or such a reasonable inference that 
there are firm assets as to require opportunity to be given to credit- 
ors to collect them through a flrm trustée in bankruptcy. The évi- 
dence on this point shows (1) a sn^U balance of |5 to the flrm's crédit 
in the Chemical Bank. If there were nothing else, possibly this 
might be deemed too insignificant to be regarded. But there are (2) 
about $11,000 of unpaid accounts, which were outstanding on Janu- 
ary 2, 1896, and then deemed good; and also about $1,800 of unpaid 
accounts on sales in 1896, which were not paid up to November 27th, 
and according to the testimony, hâve not been sincé disturbed. 

It ife contrary to common expérience that out of so considérable an 
amount of récent overdue crédits, owed by three or four scores of 
debtors, nothing whatever should be afterwards collected. The pre- 
sumption is that such accounts are of some value, and the burden of 
proof is upon the bankrupts, in maintaining the regularity of sepa- 
rate pétitions like thèse, to shoW satisfactorily that thèse apparent 
assets are actually worthless. This may be difflcult to prove; but 
in flling individual pétitions only, the petitioners voluntarily under- 
took that burden, and must successfully support it. On the hearing 
in thèse cases no compétent évidence on that point has been given. 
The expèrt's référence to the remarks of Abraham Meyers as to the 
value of thèse accounts, is not évidence, and is not entitled to any 
weighti 

More important are (3) the assets of the flrm, presumptively to 
a large amount, on hand at the time of the failure, and disposed of 
in the manner above described, in part at least presumptively in 
fraud of creditors. When, as in the case of this flrm, a large shrink- 
age or disappearance of assets within a short period preceding fail- 
ure cannot be explained in any rational or intelligible manner, the 
inference is justifled of a fraudulent withdrawal and concealment of 
assets. The facts above referred to are abundant to call for explana- 
tion, and to throw the burden of proof upon the bankrupts to excul- 
pate themselves from the reasonable inference and presumption of a 
fraudulent transfer and concealment; and, where the creditors hâve 
proved the existence of large assets, the burden then falls upon the 
bankrupts t6 account for their disappearance. Creditors hâve the 
undoubted right to ascertain the existence of such assets, and to col- 
lect them through an accounting by the persons in apparent posses- 
sion of them, if proved tO exist, through appropriate proceedings 
therefor by a trustée in bankruptcy. That trustée, as I hâve said, 
must be a firm trustée, appointed upon an adjudication of the flrm as 
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bankrupt, in a joint proceeding to which both partners are parties, 
whetiier voluntary or involuntary. 

Such proceedings to enforce the rights of creditors could not be had 
through either of the trustées in tliese individual proceedings; and 
if the bankrupts were to be now discharged from the flrm debts as 
prayed for, no future flrm trustée could be appoLnted to enforce the 
rights of creditors, because no further proceedings against the flrm 
could be instituted, there being no longer either debtor or créditer. 
A discharge of the bankrupts now, would therefore be incompatible 
with the rights of creditors secured to them by the bankrupt act, to 
receive whatever may be obtained from the outstanding accounts, or 
rescued through a firm trustée from presumptive frauds. 

The applications for discharge in thèse individual pioceedings 
should, therefore, be denied. Under eircumstances like the présent 
showing presumptive assets, any such relief must be sought in a flrm 
proceeding, and upon an adjudication of the co-partnership as bank- 
rupt, in which a trustée of the firm assets may be appointed, through 
whom the rights of creditors may be preserved and enforced. Until 
then the questions of law under sections 14 and 29 do not properly 
arise. 



ELLIPTICAL CARBON CO. v. SOLAR CARBON & MANUFACTURING CO. 

et al. 

(Circuit Court, W. D. Pennsylvania. May 13, 1899.) 

Patents— Inpringembnt— Electric Arc Lamps. 

The Parmly patent, No. 540,800, for an electrle arc lamp, which covers 
pairs of carbon pencils possessing certain peculiar dimensions and capa- 
bilities, construed, and held not anticipated, valid, and infringed. 

This was a suit in equity by the Elliptical Carbon Company against 
the Solar Carbon & Manufacturing Company and others for alleged 
infringement of a patent for an electric arc lamp. 

Charles A. Brown & Cragg, for complainant. 
Thomas B. Kerr, for défendants. 

ACHESON, Circuit Judge. This suit îs for the infringement of 
letters patent No. 540,800, dated June 11, 1895, granted to Samuel 
P. Parmly, upon an application filed October 26, 1891. 

"The Invention," the patent recites, "relates to arc lights, and bas for Its 
object to provide a double-service or long-buming arc lamp which shall con- 
tain but a single pair of électrodes, and shall possess certain advantages wlth 
référence to the establishment and maintenance of the arc and with regard to 
preventing shadows in the light, as hereinafter set ont." 

The spécification, after referring to the attached drawings, states: 

"The groups hère Ulustrated are each of them in the gênerai form of an 
ellipse in cross-sectlon, or a plate having such a cross-section as would consti- 
tute a form having a width substantially one-half its length. The eross-sec- 
tional area of thèse groups is also substantially equal to twice the cross- 
sectional area of an ordinary round carbon having a diameter equal to the 
width of the cross-section oi Hiy proposed carbon." 
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iThe spécification furth^r States: ' 

"The preferred form of carbon is suhstantially that showri in Figs. 1, 2, and 
6; or„ In other words, a Carbon çubstantiolly ellipticaj in erpss-sectlon, and hav- 
Ing a cross-sectlon whoae, wldth is siibstantially one-half of its length, wlth 
rounded or flattèned ends, "îliiè central 'transverse diailieter may be extended 
or shortened; aS; for examplè, iû the two forms shown' in Figs. 2 and 6. 
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"I have found by a long course of experiments that wliere a oarbon formed 
substantially as suggestfd is employed in a lamp, and placed in opposition to 
a similar carbon, the tendency is to bum in something like the form indicated 
in Fig. 1, and also tliat botli carbons or électrodes retain a continuouely 
heated end, so that, as the are travels along the opposed edges, which it must 
do, there is no occasion for it to attaek cold material, and hence it is possible 
to keep a comparatively uniform arc, although the same travels back and 
forth across the edge of the opposed électrode. A satisfaetory arc is obtained 
without material localizatibn by a construction of électrodes In which the arc 
is permitted to travel back and forth." 

The spécification, after referring to différent forms of carbon, 

States: 

"Such change of form would not take a device ont of the scope of my inven- 
tion so long as such changed t'orm of carbon permitted the arc to travel back 
and forth without material or substantial localization therebf." Again it is 
said: "Many other fornis of carbons could easily be devised which would be, 
in effect, the same as those liere illustrated. Thèse several forms, however, 
when so used, keep the arc in motion for the most part and to a very great de- 
gree avoid localization of the arc." 

The évidence, I think, shows the sale by the défendant company of 
pairs of carbons elliptical in cross-section, of the dimensions stated 
in the patent in suit, and possessing the advantages and operating 
in the manner therein described. The proofs, in my judgment, are 
suflBcient to make ont the charge of infringement, although it is not 
shown that the défendants make, or sell, or nse arc lamps. The 
claims of the patent are for pairs of carbon pencils possessing cer- 
tain peculiar dimensions and capabilities, for burning in electric 
arc lamps. Now, undoubtedly, the carbons manufactured and sold 
by the Solar Carbon & Manufacturing Company are intended for 
such use. There is not a particle of évidence to show that the de- 
fendants' carbons are intended for any other purpose, or that they 
are capable of any other use. 

I am not able to discover La the prior patents or in the Dredge pub- 
lication any anticipation or disclosure of the invention of the patent 
in suit. Nor am I persuaded that the Parmly invention hère in ques- 
tion is lacking in patentable novelty or usefulness. Under ail the 
proofs the court would not be justified in holding that the carbons of 
the patent in suit do not differ in are action from the carbons of the 
prior art. The weight of the évidence, I think, requires the finding 
that the carbons of the patent in suit produce a satisfaetory long- 
burning. electric arc light in which the afc travels back and forth 
along the opposed edges of the two carbons continuously, without 
extinction, and without material localization. 

The défense of prior use has received careful attention. The use 
at the Stanton street station, in the city of New York, by the United 
Electric light & Power Company, has been most strongly urged as 
anticipatory. The évidence hère cornes nearest to showing prior 
use. My conclusion, however, upon this branch of the case, after 
the most serions reflection, is unfavorable to the défendants. The 
preliminary statement of Parmly in the interférence between him and 
Hockhausen, which is one of the défendants' exhibits hère, carries 
back the invention of the patent in suit to the 15th day of February, 
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1890. The earliest télégraphie order from the United Electric 
Light & Power Company to the Westinghouse Cîompany for "half- 
width'carbons" is dated February 14, 1890. The télégraphie order 
from tHe Westinghouse Company to the Washington Carbon Com- 
pany is dated February 17, 1890. The description in this latter or- 
der is, "10,000 9 ^/2 in. 1 in. carbons ^/is in. thick, pointed same as 
wide Carbon." No part of this order, it would seem, was ûlled until 
the succeeding month of April. Mr. Baker testifies that he and Mr. 
Walter, about February 9, 1890, used earbons one inch wide, made by 
splitting lengthwise earbons which were nine inches long, two inches 
wide, and seven-sixteenths of an inch thick. Baker and Walter dif- 
fer as to the finished shape of the earbons they thus made. That 
they are both at f ault in reeollection is indicated by the order of Feb- 
ruary 17th to the Washington Carbon Company. Certainly the car- 
bons furnished by that company were rectangular in cross-section, 
and were one inch in width by séven-sixteenths of an inch in thick- 
ness. Now, in one part of his testimony Mr. Baker states that "the 
earbons which were furnished by the Washington carbon factory 
were practically the identical earbons in shape as those made by me." 
The earbons so made and used by Baker and Walter did not give good 
results. They were unsatisfactory. They were not made with réf- 
érence to the principle of Parmly's invention. If the proportions of 
his earbons were even présent (which is not satisfactorily shown), 
it was without any intelligent appréciation of the fact, or of the 
advantages to be thereby secured. In fact, the advantages of the 
Parmly invention were not there realized. Upon the whole I am of 
opinion that no one of the défenses is sustained by the proofs, and 
that the plaintiff is entitled to relief. Let a decree be drawn in favor 
of the plaintiff. 



WAY V. McCLARIN. 
(Circuit Court o£ Appeals, Third Circuit. May 9, 1899.) 

No. 25. 

1. Patents — Invention. 

Where a manufacturer of sweaters undertook to devise a substltute tliere- 
for, for use in tWcycle rlding, which should be free from the disadvantages 
of increased çlothing ovec the shoulders, neck, arnas, and trunk, held, that 
there was no invention, but mérely the exercise of skill in the att, in de- 
vising a chest and neck protéctor, consistlng of a collar fastening at the 
baok, with a flap depending In front, and unlted to the lower edge of the 
collar for a portion only of the. width of the flap. 

2. Same— Chest Peotbctors. 

The Way patent, No. 593,954, for chest and neck protectors, is void for 
want of patentable invention. 
91 Fed. 963, afflrmed. , 

Appeal from the Circuit Court of the United States for the Eastern 
District of Peiihsylvania. 

Joseph C. Fraley, for appellant. 
E. H. Hunter, for appellee. 
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Before ACHESON, Circuit Judge, and BKADFOKD aud BUF- 
FmaTOX, District Judges. 

BUFFINGTON, District Judge. In tlie court below John How- 
ard Way, the appellant, flled a bill against Greorge D. McClarin, 
charging infringement of the first and third claims of letters patent 
No. 593,954, granted to said Way on November 16, 1897, for a chest 
and neck protector. The court below wa^ of opinion the patented 
device lacked patentability, and entered a decree dismissing the bill. 
91 Fed. G63. The entry of such decree is hère aesigned for error. 

Of such alleged error the appellant has net convinced us. Con- 
ceding the protector of the appellant was in itself novel, and also 
proved useful, yet to warrant the grant of a patent monopoly thereof, 
it must also involve invention. Does the device in question meet 
this requirement? It is to be observed that the idea of a combined 
neck and chest protector was not original with Way. \\Tiat he did 
was to add a new member to a gênerai class. Moreover, his pro- 
tector was not the resuit of experiment, the final step which over- 
came recognized difflculties or filled a known want. There had been 
no especial, if, indeed, any, call whatever for such an article. The 
fact is that Mr. Way was a manufacturer of knitted goods, he found 
his sales of sweaters were diminishing, and he sought for some 
article to supply their place. The idea occurred to him of making 
a garment, adapted to be knitted, which would form a cheap and ef- 
ficient subetitute for sweaters. The originality was in the idea of 
appropriating and adapting chest and throat protectors in his Une of 
work, rather than in inventing a device embodying such idea. The 
mère conception of the original idea at once suggested to him, as one 
skilled in his calling, the feasibility of , and the means for embodying 
it in, the device in question. It would seem to ue, not only from 
Mr. Way's testimony, but from the nature of the device, and its rela- 
tion to the particular industry involved, that if a customer had or- 
dered the appellant, or any other person skilled in knitted work, to 
make a knitted chest and throat protector, and had given no further 
directions, there can be little, if any, doubt, that they would bave 
produced in substantial form just what Mr. Way is said to hâve in- 
vented. When once such an article was called for, such a want 
made known, the ordinary, to be expected ability of one skilled in 
such line met the demand. The device, then, was the product of the 
skill, judgment, and adaptability incident to that art, and workers 
therein, rather than an original step outside the path of natural 
development. It is the mère adaptation by the art of skill already 
possesssed to the mechanical and technical solution of a new draft on 
its resources. When existing skill meets such demand. there is 
no exercise of the higher faculty of original, créative invention. "It 
is," as was said in Hollister v. Manufacturing Co., 113 U. S. 59, 5 Sup. 
et. 717, "but the display of the expected skill of the calling, and in- 
volves only the exercise of the ordinary faculties of reasoning upon 
the materials supplied by a spécial knowledge, and the facility of 
manipulation which results from its habituai and intelligent prac- 
tice, and is in no sensé the créative work of that inventive faculty 
96 F.— 27 
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which It ÎB the pnrpose of the constitution and the patent lawB to 
encourage and reward." 

So regarding the decree before us, we are of oplaion the decree 
below was rightly entered. The appeal is thèreforè dismissed, at 
thé cost of the appellant 



SPBINGFIBLD FUKNAOB 00. et al. t. MILLBE DOWN-DBAFT FDB- 

NAOB CO. 'et al. 

(Circuit Court, B. D. Missouri, B. D. SxàiZS, 1899.) 

t PATEirre— iàHTICIPATIOir BT FOBBIGN PADKHT. 

M tte description ^^ drawlxigs of a fprelgn patej^tf ure sufladently fnll, 
dear, and exact to enable persons' s^illèd iQ the art or science to wbicb 
they relate to readlly pfa'ctlce tbe Invènttbn of a subséquent United StftteB 
patent^ tiien tbe latter patent Is votd biecausé Of anticipation. 

I, SAMB-^Db'WirWABD ANO TJPWAKD DbaFT FtTKNAOEB. 1 . 

ThfeHawley patent, Na 447,179, for an Improvement In combined down- 
ward and vipward dra(t furnaces, discloses np,,patent^b}e invention, in 
View of tbe prior jstate of the art, except what may be involved In the 
zlgaag arrianéèment of the bars of thie ûpper gràte^ imd as to thls featùre It 
waa anticlpated by the ÉarloW; Edmeston & BeeleyBngllsh patent of 1868. 

This was a suit in equity by the Sprihgâeld Wrnace Company and 
another against the Millei" Dowû-Dr&t Fùrnacè Company and others 
for alIegedinfHiïgement'of a patent. 

B. F. Rex and À. O. FoWler, for coinplainantS| 

Louis K. Gjllson and J^piil Starek, for défendants Miller Do^n- 
Draft Furnace Ôo. and W, H, Miller,, j j : , , ,: 

Bakewell & CornwaU, for défendant» Éicïiard Garstand and 
fihultz Belting Co. 

Ai>AiMS, District Judgé. This is à éuit fOr an alleged infrinjje- 
ment of letters jutent df thè Uiiitéd States INo. 447,179, dated Feb- 
ruary 24, 1891, granted to Melrille 0; Hawley, for a new and nsefui 
improvement in furnaces. There are threeclaims in the patent, the 
flrÈit of which only is in controversy hete, That reads as foUotvs: 

"In a comblned downward and upward âmit fùmace, the comblnatlon of the 
lower upWard-burning grate, an upper dowai^ard-burnliig gratte, an intermédl- 
ate combustion cbamber and escape flue leadlng from said combustion cham- 
bec, the bars in said upper grate being. spaced wldely apart as described, and 
at each end thëreof Connecting, with the water chîwnber. In tum cbnnected 
with the boilér, and the bars In said lower grate being spaced closer together 
than are the bars ol said upper grate, substantially as described." 

Claim 2 of the patent dififers from claim 1 only in the addition of 
the élément ofimving the bars in the lipper grate spaced widely apart, 
and forming a séries of jsîgzàg spaçep; in ôther words, thé zigzag 
arrangement of the bars : is :ttie distihguishing différence between 
claim 2, which is not allégea to hâve been ihfringed in this case, and 
the first claim, which is alleged to haye béen infringed. The défend- 
ants hâve not employed the zigzag arrangement at ail, and hence, if 
the first claim is limited to a zigzag arrangement of the bars of the 
upper grate, the défendants, not empïoying such arrangement, are 
dearly not guilty of iufringement. It is contended that because the 
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words "as described" appear iuimediately after thé élément respect- 
iug the bars in the uppçr grate being spaced widely apart in the flrst 
claim, and becanse the drawings referred to show the zigzag arrange- 
ment, and the description of the patent deals with this zigzag ar- 
rangement, theref ore the référence to the description and drawings in 
claim 1 necessarily makes the before-mentioned zigzag arrangement 
an élément of that claim. A strong argument has been made, not 
only from the language of the spécifications and claims, but also 
from a considération of the contents of the flie wrapper, that com- 
plainants' invention, as disclosed in the flrst claim, as well as the sec- 
ond, is limited to the zigzag arrangement of the bars of the upper 
grate, and it may be that such is the true construction, but I hâve 
reached so satisfactory a conclusion upon other phases of the case 
that I will not express any positive opinion as to whether the claim 
in controversy is limited as claimed. There are several patents and 
publications pleaded in this case as anticipations of the invention of 
the patent in suit, and among them is the English Barlow, Edmeston 
& Beeley patent of 1868, and it is contended that ail the éléments of 
claim 1 of the patent in suit are found in this English patent. A 
brief considération, theref ore, of this contention is necessary. Claim 
1 of the patent in suit is for a combination of éléments "in a combined 
downward and upwàrd draft furnace," as foUows: (1) A lower 
upward-burning grate; (2) an uppèr downward-burning grate; (3) an 
intermediate combustion chamber; (4) an escape fine, leading from 
the combustion chamber; (5) the bars in the upper grate spaced widely 
apart as described; (6) said upper grate connected at each end there- 
of with a water chamber, in turn connected with the boiler ; (7) the 
bars in the' lower grate spaced doser together than are the bars in 
the upper grate. After a careful scrutiny of the nature, description, 
and opération of the invention^ as stated and shown in the English 
patent referred to, I am satisfied that ail the éléments of the claim' in- 
volved in this suit are there found, operating substantially in the 
same way, and calculated to produce the same résulta. It was 
claimed in the argument for complainants that the particular novelty 
found in the patent in suit consisted in spacing the water bars of the 
grate "widely apart" so as to permit the partially burned fuel fed 
onto that grate to fall through the spaces, drop upon the lower grate, 
and thus f eed the flre upon it, and that this particularly novel feature 
of complainants' patent is not found, or its invention described, in 
the English patent referred to. It seems to me that this feature^ 
namely, thé wide séparation of the water bars in the upper grate, is 
fairly disclosed in the drawings of the English patent, and is also 
necessarily involved in thé opération of the device as described in that 
patent. The function which might be discharged by the widely-sepa- 
rated bars of the English patent is obviously thé same as that claimed 
to be performed by the widely-spaced bars of the patent in suit, and, 
if the same is not as specifically described in the English patent as 
it might be, it is obviously because the opération of the combination 
there disclosed was then well known to the art, and needed no de- 
scription. It appears that in the Eobinson patent in évidence — the 
same being an English patent of 1854 — the importance of wide 
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sj^cing of the bars of the upper grate was fully appreciated, and its 
utility as a device for feeding the flre on a lower gràte was then well 
known. It is tnie, the RoBinson patent combined a plurality of 
dowhwardly-bnrning grates> and, of course, located the draft fine 
bèlow them, while the patent in suit combines one doWn-draft with 
an up-draft grate, and locates the escape flue between them; This 
différence in construction involves but a duplicating of the downward- 
burning grates; otherwise it seems similar in principle to the inven- 
tion of the patent in suit, — enough so, at any rate, to afford valuable 
information in ascertaining the state of the art. A portion of the 
spécification in the Bobinson patent reads as follows: 

"Thé cdàl or other fuel is supplied to the top or upper tler, and the bars or 
tubes are so arrangea that the spaées between them are wldef than in the next 
tier, and that Is also wider than the spaces in the tier below, so that the flre 
passing througli the top or flrst set of gratça will fall on. and operate for the 
time on litie second set, and then fall through to the third, and so on. The air 
necessary f br corûbustion is also supplied at the top or upper part of the ap- 
paratus abovè the flre, Instead of under It as heretofore. By whlch contrivance 
I obtain a downwfird draft or current through the whole séries of gratings, 
which causes the smoke from the top or green fuel to pass through Its own 
and also through tlie red Ares pî the succeeding tiers of grates where it will 
be consumed." 

It th^is appeîtrs that the thought which is claimed to hâve actuated 
the patentée of the patent in suit, and the description of the opération 
of the device, were public property many years before the Barlow, 
Edmeston & Beeley patent wsls granted, and for that reason it was 
unnece^sary for the patentée in the last-mentioned patent to describe 
the opération ; of the device of his patent. In the Bobinson patent 
it was madejknown to the world that coal would fall through the 
upper grate when the bars forming it were spaced wid^ly apart, and 
that so falling upon the lower grate it would operate upon the grate 
underneath. In the light. of the teaching of this Eobinson patent, it 
cannot be said that the patentée in the Barlow, Edmeston & Beeley 
patent made a fatal omission in not desctibing the opération of the 
device, in so far as that device is involved, in the plea of anticipation 
in this case. Following the construction of the Barlow, Edmeston 
& Beeley patent, and certainly when the same is supplemented by the 
description of the invention of the Bobinson patent, I hâve no doubt 
that any person skilled in the art could make and use the device of the 
complainants' patent. Eut thèse English patents are not ail that is 
relied upon by the défendants in this case. There appeared in an 
English journal called the Practical Mechanics' Journal, published in 
London in 1857, a description of a furnace called "Bobinson's Duplex 
Furnace." That part of the description which is apposite to the prés- 
ent inquiry is as follows: 

"In it there are two sépara te grates, one above the other. The upper one is 
formed of a séries of tubes opening at their Inner ends into the boiler, and 
at their front ends into. a water space, through whlch the boiler water contln- 
ually and rapidly circulâtes. It is this upper grate only whlch is fired, and, 
a down draft of air belng passed from' the upper flre door, the gaseous matter 
from the green coal consumed on the upper bars is passed right through this 
mass of fuel. Whatever gases escape unconsumed are then bumt from the 
flame of the lower grate. The lower grate, formed of commou rocking bars, is 
entirely fed by the half -consumed fuel falling from the upper grate, and, as the 
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flame from thls source ascends, it meets the dpwnward-burning flre from the 
upper grate, and the joint draft current passes tlarough the flues iE the usual 
way." 

A eut is found in connection with this description illustrating the 
parts of the described device and their opération. From this descrip- 
tion and eut it seems to me that the device of the patent in suit is not 
only obvious in a gênerai sensé, but is quite elearly pointed out in 
every material particular. They point out elearly and distinetly the 
use of the downward and upward burning grates, the intermediate 
combustion chamber, the f eeding of the flre on the lower grate by the 
dropping of the half-eonsumed fuel from the upper grate. The eut 
elearly suggests the wider spacing of the bars of the upper grate than 
that of the lower grate; and the function to be discharged by the 
two, as particularly deseribed, in my opinion, requires, as a physieal 
necessity, the wider spacing of the bars of the upper grate. Without 
such spacing, manifestly the half-consumed fuel could not fall through 
the upper grate, and lodge for complète combustion on the lowef 
grate. The description of the éléments of the English patent of 1868, 
and the detailed explanation of their purpose, opération, and results 
found in the description and drawings of that patent, certainly when 
supplemented by the description found in the Eobinson English pat- 
ent of 1854, are, in my opinion, so full, clear, and exact as to enable 
any persoh skilled in the art or science to whieh they relate to readily 
practice the invention of the patent in suit. This is the criterion to 
détermine whether a foreign patent is an anticipation of one granted 
by the United States. Hanifen v. Godshalk Co., 28 C. C. A. 507, 84 
Fed. 649; Seymour v. Osborne, 11 Wall. 516; Simonds EoUing- 
Mach. Co. V. Hathorn Mfg. Co., 93 Fed. 958. 

There are many patents and publications shown by the proof in 
this case, other than those already alluded to, which, with them, so 
illustrate the prior art, as, in my opinion, to elearly show that no 
patentable invention is involved in the device of the patent in suit, 
except that whieh may be involved in the zigzag arrangement al- 
ready referred to. On the whole, I am of the opinion that the prior 
art shows that there is no patentable invention in complainants' de- 
vice, unless the same is limited to the zigzag arrangement of the bars 
of the upper grate; and that, if there was any such invention, a com- 
plète anticipation bas been shown. The bill must, accordingly, be 
dismissed. 



JOHNSTON V. WOODBURY. 

(Circuit Court, N. D. California. August 7, 1899.) 

No. 11,935. 

Patents— Invention — Ore Concentkators. 

In ore concentrators of the type having an IncUned endless helt, carrled 
by, and having a longitudinal movement upon, a frame to which a latéral 
movement is imparted, It was but a sllght and formai advance in. the art, 
involving no patentable invention, to construct a machine with the sup- 
porting strips always at a slight inclination from the vertical, and capable 
of adjustment to change the inclination until the even distribution of the 
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pulp over the belt surface was secured, in place of an old machine havlng 
vertical supports susceptible of adjustment to the deSired inclination. 

The Johnston patent, No. 490,849, for an Improvement in ore concen- 
tratOrs,;lsTOia,in-vleTfof the prier stftteof the art, for want of patentablo 
Invention, , , , ^ , i 

Tliis was à suit in equity by George Johnston against George E. 
Woodbury f or julleged infringement of a patent foi' an improvement 
in ore concetittators. ■ ■' ; 

John H,_1ffiller, for coçaplaiiiànt. ' 
Wheaton &,JK;allocli, for respondent. 

MOBROWjj^tîipcuit Judge. This, is a.suit foi" the infringement of 
letters patê^l of the tTni^ed Btàtes, No. ,490,849, granted to the com- 
plainant, George Johftstoij, Ja^Duary 31^ 1893, for an ore concentrator. 
Oomplainant plaiiçns'to pgtlfft sole owneriOf said lettera patent, and of 
aU rights and, prîvUeges .Iby theni grai^tea cbvering tïiè United States 
and its tOTitpôçs, and f(lïeges, that great pec^m'ary bene^ and ad- 
vantage ^i|avei^ccruied.|;o,Jijni ,and Ms licensees froin thé exclusive pos- 
œpion and. eijpymëtit of the privilèges bf said lètt^rs jpat^nt ; tliat 
tte respondei^t, George Si'. "Woodbiiry, is making, usiJig, and sellinjj; 
ore conçentrators which embodyrplaintiff's patehted' invention, and 
ai?e infriflgements thereof ; that complainant has siiff^red great and 
irréparable injury by reason of said infringements, aiid therefore ask« 
for fin injunction restraining the respoiident and his agents and 
employés fropi further acts of infringement. The class of ore con- 
centrators tp i^hicheomplaJnant's invention, as cpntained in letters 
patent No. 490,849, relates, isof the tj'pehaving àiiin|ilined endless 
bplt, carried by^ and having a longitudinal movement ùpon, a frame 
to which a latéral movement îs iraj^ai^ted. , Pinelj-crtished sulphur- 
ets, mixed with water until in the condition of a wàtery pulp, are fed 
to the surface of the belt, and carried up tlieinclino to a point where 
a suflicient supply of water js met. The combinéd laiteral and longi- 
tudinal movement of tlie belt and the agitation of tie pulp and water 
thus .produced cause a séparation , of.tîe pulp, tho.snlphurets and 
heavier precioij^ particjes sinking to.and con tac ting with the surface 
o£ the belt,; wi^ile the wàterîirid waste ipateriaj. ruadox^n the incline, 
and eseape.Sit the loweï jendiof the . ,Cjoiicentrator. . "ïiie sulplmrets 
are carried wîth the belt up the incline, around the guide roller at it.«i 
npper end, and down through a water tank below, where they are 
washed off and deposited. Oomplainant spécifies his improvement 
to consist in a novel mauner of Connecting the belt franie carrying 
the moving belt to the stationary main frame, so as to produce an 
oscillatorj' mWîônof thé former; also', in mearls'for changing the 
degree of oscillation given to such ,lrame, in a flexible connection for 
the shaft which gives the belt its "uphill" motion, whereby a rigid 
sha^tisenabled,toinipai"t motion togearing which is carried by and 
osçulatéd vylj:ij!'tïie béit fràme, and in the constriiction of the water 
box, or distributop.; Theaccompanying drawings illustrate the mech- 
attism, and are described by complainant as follows: 
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"Fig. 1 ig a side élévation of my concentrator. Flg. 2 is a plan view, with 
the pulp and water tioxes removed. Fig. 3 is a cross section on tlie Une x, x 
of Fig. 1. Fig. 4 Is a cross section to illnstrate a modification in the manner 
of Connecting the supporting links. Fig. 5 represents another modiflcatiofti 
Fig. 6 is a cross section of the water box. Fig. 7 is a front élévation of the 
Rame. A represents a statioriary supporting frame of any suitable constraction. 
but shown hère as consisting of longitudinal sills, a, a, uprights ai, ai, and 
transverse beams, as, 0.2, B is the inclined oscillating belt frame composed of 
longitudinal side beams, b, b, connected by cross braces, bi, bi, and at the 
ends by the guide roUers, C, Ci, vi^hich are journaled in movable bearings, 
c, cl, connected to the beams, b, b, and adjustable by means of screws, d* 
in order to tighten or loosen the ore belt, as may be required. A séries of 
roUers, D, Is journaled in the frame, B, over which, and around the rollers, 
C, Cl, passes the ore belt, B. There are some features in the construction of 
this belt which will be hereinafter described, but at this point it is sutlicient 
to say that it is made of suitable flexible material, such as canvas, and may 
be provided with riffles on its surface, if desired. The water tank, F, is situ- 
ated at one end of the main frame below the high end of the belt, and a guide 
roUer, G, is journaled in hangers suspended from the belt frame, so that the 
roller will dip into the tank, and carry the belt with it. The belt, after leav- 
ing the tank, passes over another guide roller. H, which directs its course to 
the end roller, Qi. 1 hâve termed the latéral motion of the belt frame and 
belt an oscillatory motion, to distinguish It from the ordinary horizontal side 
shake, as well as from the movement produeed by mounting the belt frame 
upon base rockers. The horizontal side shake Is ordlnarily produeed by sup- 
porting or suspending the belt frame by vertical swinging rods, having a par- 
allel motion, by means of which the surface of the belt maintains a constant 
horizontal plane as it shakes. I support or suspend my belt frame by links, 
I, which may be either rigid bars or wooden or métal springs. Thèse links 
are pivoted to the main frame and to the belt frame, and are placed at an 
angle to one another (Fig. 3), so as to swing with a nonparallel motion. Bither 
or both the pivot bearings for thèse links may be made adjustable, as shown at 
e, in order that the angle may be changed, and a greater or less variation from 
the horizontal plane be given the belt. In Fig. 3 I havé shown thèse links as 
tending to converge downwardly. The effect of their side swing is to give 
the belt a swinging motion on an upward curve. But in Fig. 4 I hâve shown 
the links as tending to diverge downwardly, in which case the swing of the 
belt is on a downward curve. In other words, any one point on the surface 
of the belt moves in an are, the direction of whose curvature relatively to the 
horizontal dépends upon the convergence or divergence of the links, the amount 
of movement depending upon the angle at which the links are placed. The 
modification shown in Fig. 5 will be readily understood without detailed ex- 
planation. It consists simply in suspending the links from the upper part of 
the main frame, instead of supporting them upon its lower part. The angular 
relations of each pair of oppositely placed links are preserved, and the results 
obtained theireby are precisely similar to those just described. 

"The movement of the upper part of the belt, when the links are arrauged 
as shown in Flg. 3, Is like that of a belt supported upon rockers working upon 
a base; but there are important advantages attending my construction. 
Where rockers are employed, the amount of transverse movement out of the 
horizontal given to the belt is constant and unchanglng, because it dépends 
upon the curvature of the rockers and the throw of the crank which opérâtes 
them, and thèse are flxed at the time of construction. In my device, the ad- 
justment of the links to différent angles enables me to change, increase, or 
diminish the vertical movement of the belt wlthln limits only flxed by the 
amount of slide that can be given at the pivotai connection of the links. 
Another advantage is that the amount of latéral swing on a curve, given to 
the roller suspended in the water tank, is very much greater than can be given 
such a roller by means of a rocker which works upon a pin at its contact point, 
where the motion Is very slight. I am thus enabled to more thoroughly wash 
the belt In the tank, and more efifectually to clear It from the sulphurets, some- 
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o£ which migl)* otherwise eacape, and be washed ofE by the water flowing down 
thç _lneltne,: aiid losl;. The latéral oscillation Qf the belt frame Is Imparted 
by pitmeii, J, connected t<> cranks, Ji, upon the drivlng shaft, K, which is 
journal«d ta bearings ujuan the stationary main frame. ITie pitmen extend 
across the belt, and are connected to the sjLde beam qf the belt frame. The 
shaft, K, which carries the driving puUey, L, ' is connected by a belt, M, run- 
ning on two cône puUeys,, N, 0, to the counter shaft, P, which is the driving 
shaft for giving the longitudinal or 'uphill' mpvement to the belt. By using 
thèse cône pulleys, I am e!pa,bleçi, by shiftlng.the belt. M, to change the speed 
of the shaft, P; and to accomÎpUsh this easîly, and at the same time provide a 
belt tightener, I journal the shaft, P, in adjustable boxes, f (Fig. 1), by means 
o£ which the strain on the belt may be increased or diminlshed, as re(iuired. 
The shaft which gives the longitudinal motion to the belt is composed of two 
parts, P, Pi, the latter belng journaled in a bearlHg in the belt frame, and 
having a worm, g, eng^ging wlth a screw gear wheel, h, on the journal of the 
driving roUer, 0. As the, main part, P, of the shaft is journaled in the sta- 
tionary main frame, while; the part Pi, driving roUer, and gèaring must swing 
wlth the belt frame, a length of flexible shaftihg Is interpo^ed, and connected 
by coupjings, 1, i, to the two parts of the shaft, P. Any kind of flexible shaft- 
ing may be used, but I prefer to employ a suffleiently stifC pièce of wire rope 
or cable, which is well fltted f ojr the purpose. ' Journaled in the sides of the 
belt frame, and alternating wlth the roUers, D, Is a séries of cônes, Q, mounted 
upon short stub axles, j. (See Fig. 4.) The purpose of thèse is to turn up 
the edge of the hçït as it passe? over the rollers, D, and thus f orm a continuous 
flange to retain the pulp, ^nd jjrevent overflow at the sides. Such cônes hâve 
been iised, béfore for the same purpose, but havèalways been formed with the 
rollers, 'D. The resuit ,waâ that the diffei'ence in. spéed, produced by the dif- 
ferei^ee betwëen the diàmeters of the relier ànd the cône, wodld cause a dragon 
the belt, and its çohseqijeiit wear. By making (he cônes sépara te and inde- 
pendent, ijoth cônes and rollers také simply the speed of the belt, and there 
is no uiiéi((iial strain upoii the latter. K represents the pulp box supported by 
standards;. 'k, (in the belt frame, and shown as provided wlth a séries of ori- 
fleés, 1, In front, toëis.trlb'iitè; the pulp to the belt. 

"I havé hêre^df pré rèfferrçd to the belt as Composed of eanvas or like textile 
material. lu order to pres^ryé tte belt fi;olii wear and the liability to decay, I 
boil or soak the çanvas in a weak solution of'Iglue, gélatine, or other animal 
àber, whlçh thoEOUghly pelineâtes it.' t thettboil it Jn tàn-bark watér, which 
cony'erts f^é^jgei^tine into tàiinàte of gélatine,' and prodUces a textile fabric of 
great dufE£bjllty,"àiid which also resists decay. S (see Figs. 6 and 7) repre- 
sents the w'àtër.bài situated in front of thè pulp box; and supported by an 
arm, U, couhéiïfèd tb the rhàin. fràme. The front boaM, m; of the box has its 
upper edge perfôràted a ' sufflclent distance with a séries of vertical holes or 
passages, n. !À.t the tfôttotii of this perles, and intersecting the holes compos- 
ing It, is a séries of horiztiiital holès Or pâssàgfes, o, extending entirely through 
the board, so aJstb lët'wa.ter' pass from the lùterior of the box. Each of the 
vertical holeg, n, is provided wlth a scréw or plug, p, by means of which the 
water may be enljlfèly shut ofï from eHch pafesage, o, or allowed to rim freely 
therefrom, and dthérw;ise'regnlàted. The watér escaplng from the holes, o, 
is conducted to thé belt by vertical grooves oi^'Saw cuts,'(ï,' extending down to 
the lower' èdge bf the front bbard; the latter bèing b^eied to a sharp edge, r, 
to prevent thë^ater from flnding its way bà<^ward'albng the bottom of the 
box. This Is an exceedingly cheap, simple; and effective way of constructing 
the water boX, àhd ôf régulating not only the amount of water supplled to the 
belt, but Its prbper distribution over the surface." 

Claims 1 and 2, said by complainant to be infringed by respondent, 
are as follovi^S: 

"(1) ïn «ombination, a belt frame, means for sustalntag the same, consisting 
of links, Ij at its, opposite sides, pivoted to the belt fràme and the main frame, 
to hâve movement laterally thereof only, aald, links being permahently set at 
an angle to çach other, and means for moying tfte frame on the angularly ar- 
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rangea supporting linkSj sûbstaiitially as dëserîbêd.i (?) Ifl combination, a belt 
fraine, means for supporting and directing tlie movement of the same, con- 
sisting of the links, I, having movement trànsversely of tlie frame only, said 
links being sçt.permanently at an angle to each other, and being cai)able of 
adjustment to *ary-;thé said angle, and the means for movlng ,the fràmie, snb- 
stantially as described." 

The respondent, in his amended answer, sets up the défenses of 
waut of invention and anticipation, and dénies the charge of infringe- 
nieut. In support of the défense of anticipation, reliance is niade 
npon the following prior patents: No. 325,129, dated August 25, 
1885, granted by the United States to E. W. Stephens, for improve- 
ments in ore concentrators, and No. 285,110, dated September 18, 
1883, to John M. Adams and William P. Carter, ibr improvements in 
ore concentrators ; also ;Upon the printed pamphlets pnblished and 
put in generar circulation by the said Adams and Carter for the 
purpose of advertising and selling their patented machines under the 
nanie of the "Prue Concentrators." A list of miiies is also set forth 
at which the said Frue concentrators are alleged to hâve been used 
prior to côniplainant's patent, 

Tlie primary question to be determined is the validity of complain- 
îint's patent. What is. the essential idea or conception embodied 
rliereih? As; stated in the spécification, the improvements consist 
in a niovel manner of Connecting the belt frame carrying the moving 
belt to the stationaryniaîn frame, soas to produce an oscillatory mo- 
tion of the former, and ineàns for changing the degree of such oscilla- 
tion. The method of opération is the following: The supporting 
strips pivotally Connecting the belt frame wjth the stationary frame 
at the four corners are angularly inclined. Mechanisnl is provided 
for giving a latéral motion to the belt frame, and the surface of the 
1 wlt is given an oscillatory motion by the swinging of the supporting 
strips, the degree of oscillation depending upon the divergence or 
convergence of the links or supporting strips. The state of the art 
at the time complainant applied for his patent discloses ore con- 
centrators having a latéral movement of the belt frame, effected by 
varions mechanical devices. The greatest reliance is placed by re- 
spondent upon the Carter and Adams patent as anticipating the pat- 
ent in suit. The Frue Company now own the Carter and Adams 
patent, and ail machines manufactured in accordance with that pat- 
ent are commonly known as 'True Concentrators." The accompany- 
ing drawings illustrate the device, and are explained as follows: 
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"Fig. 1 Is a side élévation of our ImprOved concentrator. Pig. 2 is a vertical 
longitudinal section of the same. Fig. 3 Is an enlarged vlew of the principal 
operating devlces. Fig. 4 is an enlarged détail, illustrating the ylelding sup- 
ports whieh sustain the apron frame, and the fastenings of said supports. Fig. 
5 Is an enlarged view of the under side of the lower support of the ylelding 
supports. Fig. 6 is a front élévation of one of the apron drums. Figs. 7 and 
8 are Views of the cam to Stop the feed of the apron. Fig. 9 Is a détail showing 
the stop meehanism enlarged. A represents the main side tlmbers of the ma- 
chine, supported upon legs, B. O représenta the endless belt or blanket, hav- 
ing the side flanges, c. This belt travels over a frame, a side pièce of which 
Is shown by D, In which are Joumaled roUers, d, d, upon which the belt 
passes. J Is a large roUer or drum at the upper end or head of the machine, 
over which and by means of which the belt travels. The other end of the 
machine has a simllar drum, Ji, around which the belt passes at the lower 
end. Bi represents the water distrlbuter, and Ci the ore distributer, from 
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whiqji tbe.ore IgMlvered upon the belt. The frame, D, is supported by elastie 
or spring straps, B, adaptëd to yieW saflapiently to allow thç frame to swing. 
The lower ends of thèse straps, E, pass down Inslde of thè main side timbers, 
A, and are supported by them througib;..tlie médium of blocks, e, in a manner 
hereinafter explained. F is a shaft carrylng the driving pulley, G. The end 
of shaft, F, is prorided with a short crank, f , to whieh is connected a pitman, 
H, extending to and secured to frame, D. Power applied to pulley, G, causes 
the pitman, H, to move the frame, D, with Its belt, C, forward and back- 
ward, swinging upon supporting straps, E, thus giving to said belt the side 
shake. 

"In order to obtain the uphill travel oif thé belt, and make provision for its 
side shake, as just explained, we hâve the foUowing: The drum, J, has a 
gudgeon, j. To this gudgeon is rigidly secured a strong spring, I, having a 
spiral shape, as shown, and adapted to yield laterally. Journaled in the frame 
is a shaft, K, carrying upon one end a larger gear wheel, L. To the other end 
of this shaft is secured a crank, k, tbe end of which engages the free end of 
spiral spring, ï. The gear wheel, L, meshes with a worm gear, M. below. 
ïhis worm gear Is upon one end of a shaft, N, the other end of which car- 
ries a pulley, 0, from whlçh a belt, o, iaxtends to a cône pulley, P, upon the 
shaft, F, abovè described. When powér is applied to shaft, F, it is transmit- 
ted, as before jiîescrlbed, to cause the side shake of the belt, and at the same 
time, through ipnUeys, P and 0, shaft, N, and worm. M, it is transmitted to 
gear, L, and sfiaft, K. This shaft, revoMng, causes Its crank, k, to revolve 
the drum, J, by means of the spiral spring, I, which, though rigid for this 
pressure, yields laterally, and allows the drum, J, to move sidewise with the 
frame, D, and the belt. It is sometlrdes désirable to stop the uphill travel of 
the belt immediately. To do this we provide a clrcular caslng or rim, Q, the 
hub, q, of whlçh flts loosely, as a sleeve, upon shaft, K, or upon its bearing. 
This casing surrounds the gear, L, except at the bottom, where it extends 
downwardly, and forms a casing, as shown at Qi, for the worm gear. M, and 
has a projection, qi, supporting boxes, r, r, for bearings for shaft, N. Under 
•certain eireumstanees it Is hlghly désirable to instantly stop the movement 
of the belt, 0, and, in order to accompUsh this, the pulley, O, must be sud- 
denly relieved from the effects of the driving belt, o, which we accomplish 
as follows: The pulley, O, shaft, N, boxes, r, r, worm gear. M, and casing, 
Q, Qi, being ail supported from one point, namely, the hub, q, of the casing 
surrounding shaft, K, they hâve a common rotary movement around said shaft, 
the prépondérance of the weight, obvlously, on the side tpwards the pulley, O, 
on shaft, N, tending to depress pulley, O, and keep the belt, o, stretched, so as 
to rotate pulley, O,., By moving ail the éléments just previously recited so as 
to elevate the large pulley, O, the effect of the belt, o, ceases. From the rear 
of the portion Qi of the casing projects a stud, t, and moving on a spindle, 5, 
conveniently located on the machine, is a ckm. S, rotating in a plane, at right 
angles to the shaft, N, and provided with the face, s, adapted to come in con- 
tact with the stud, t, and force it In the direction of the pulley, O. This move- 
ment rotâtes the casing, Q, Qi, to a limited degree around shaft, K, and there- 
by raises worm gear. M, boxes, r, r, shaft, N, and pulley, O, the pulley moving 
through the longest are, and being relieved fFom the effect of belt, o." 

The particular mechanism of this patent to he considered in con- 
nection with complainant's patent is described by the patentée in the 
following langii^ge: 

"It has been found by expérience that, despite the greatest care and ani- 
formity in maklrig the class of machines, results will dlfCer In machines of the 
same construction. In some the ore will bank or collect at one side of the 
belt against the flange, and in others it wUl bank In another place, without 
any apparent canse, as the belts ail rnn smoothly and easily, and are, to ail 
appearances, nICely adjusted. We hâve dlscovered that . by changing to a 
limited degree the Inclination of thè supporting strips, B, the belt is affiected 
in such manner asto remedy this faiilt, and to distribute the ore evenly over 
its surface. We accomplish this adjustment by means of a rocking nut, which 
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enables the operator to change the position of tho faces of the supports of 
straps, E. The said supports are construeted as foUows: Bolts, b, passing 
vertically through the timbers, A, hold beneath said timbers blocks, e, having 
their upper surfaces, where they bear against the timbers, rounded, as shown 
at e2, and having longitudinal slots, ei, to receive the bolts, and socliets, es, to 
receive the lower ends of the straps, E. The lower surface of each blocli 
has a longitudinal dépression, C'*, in which rests a washer, i, having a curvi- 
linear face, against which rests the head of the boit when in position. A blow 
or a séries of blows upon the block, e, will cause it to change position by rock- 
ing on the curved face, e^, against the timber. A, and the curved face of 
washer, i, against the head of the boit, so as to vary the position of strap, B, 
as to a vertical Une. We do not confine ourselves to this particular construc- 
tion or means for adjusting thèse strips, as there are many ways in which it 
can be accomplished. We consider, however, the way hère shown as being 
a good one, as it secures the strips firmly, and yet allows their adjustment 
when necessary." 

As represented in tlie drawings, the supporting strips, E, are ex- 
actly parallel to eacli other. The upper portion of the strips is al- 
most flush against the side of the shaking frame, while the lower por- 
tion is in a similar position to the timbers of the stationary frame, 
not permitting of latéral adjustment to any marked degree. But it 
is asserted by the respondent that in the machines in actual use 
provision was made for the latéral inclination of the supporting 
strips to an extent not indicated in the patent, and that this use an- 
ticipated complainant's patent. It appears from the testimony that 
ail ore concentrators are sensitive machines, and the opération of 
saving sulphurets and material of différent spécifie gravities is a par- 
ticularly délicate one. In the working of the machines the pulp is 
often unevenly distributed over the surface of the belt. This may 
resuit from irregularities in castings, unevenness of the floor upon 
which the machine stands, sagging of some parts of the framework, 
inaccuracies in iittings, or other causes incident to the violent shak- 
ing motion. To remedy this banking of the pulp in the Frue con- 
centrators, it was f ound necessary to alter the inclination of the sup- 
porting strips, thus varying the level of the belt surface. Sometimes 
the proper adjustment was secured by blows upon the block, e, de- 
scribed in the spécification ; sometimes inclining but one supporting 
strip from the vertical, and sometimes altering the inclination of aU. 
This naturally led to the construction of machines permitting the 
needed latéral adjustment of the supporting strips, and the testimony 
of many witnesses conclusively shows that the Frue machines in use 
for some time prior to the issuance of complainant's patent contained 
supporting strips having various degrees of inclination, often to the 
extent of 1^ inches; that this inclination in a strip 17^ inches long 
would not be noticeable to the casual observer, but that it did, as a 
fact, exist, and performed the functions of the improvement claimed 
by complainant in his patent. That complainant was the flrst to 
crystallize this idea into a machine having the inclined supporting 
strips or hangers as its chief improvement, and apply for a patent 
therefor, is undisputed. But was it not, at most, a very slight and 
formai advance in the art beyond what was known, and of very easy 
production to one skilled in the art, to construct a machine with the 
96 F.— 28 
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supporting strips always at a slight inclination from the vertical, 
and capable of adjustment to change the inclination until the even 
distribntion of the pulp over the belt surface was secured, instead of 
a machine with vertical supports susceptible of adjustment to the de- 
sired inclination? The exact counterpart of complainant's patent 
has not been found in the prier art, it is true. But ail the éléments 
are old, and in ore cohcentrators hâve been in f amiliar use, in similar 
relations to each other, and perf orming the same functions as in the 
patent in controversy. Under the rule declared in Thompson v. 
Boisselier, 114 TJ. S. 1, 5 Sup. Ct. 1042, and often reafflrmed by fédéral 
and State authorities, "it is not enough that a thing shall be new, in 
the sensé that the shape or form in which it is produced shall not 
hâve been before known, and that it shall be useful, but it must, under 
the constitution and statute, amount to an invention or discovery." 
Kelly V. Olow, 32 C. C. A. 205, 89 Fed. 297; Lumber Oo. v. Perkins, 25 
0. C. A, 613, 80 Fed. 528; Adams v. Stamping Co., 141 U. S. 539, 12 
Sup. Ot. 66. In Capital Sheet-Metal Co. v. Kinnear & Gager Oo., 31 
C. G. A. 3, 87 Fed. 333, the court, in stating the requirements of in- 
vention, says : 

"Long practice and observation naturally lead those familiaf wlth the arts 
to the petceptlon of new adaptations. Mechanical éducation and skill, fos- 
tered and promoted by the public, are rapidly advancing Ip every direction, 
and there is a constant and universal endeavor in handicrg,ft to utillze that 
which is known, and press it into service lu the practicaï arts. But the steps 
of this normal progress and improvement are not invention, nor the subject 
of monopoly to one who, in the exercise of the 'skill of his calllng,' bas put an 
old tbiiig to a new use." 

The intrinsic novelty and utility of the invention are also im- 
portant considérations in determining the validity 6ta patent. That 
the patent in controversy does not possess the former attribute must 
be conceded, and it is not shown by the proofs that in its use and sale 
it was sôught after and employedby the publie to an extent indicating 
great, if âny, utility, or that it was relatively superior to prior in- 
ventions. In the claims in controversy it is not possible to flnd any- 
thing of a mechanical of fdnctional character which did not exist 
before in similar relations and combinations, nor évidence of inven- 
tion or discovery. Theiconoeption of the combinations claimed in- 
volves "only tàe exercise of the ordinary faculties of reasoning upon 
the materials supplied by a spécial knowledge, and isin no sensé the 
créative worki®f that inventive faculty which it is the purpose of the 
constitution and the patent laws to encourage and reward." HoUis- 
ter V. Manufacturing Oo., 113 U. S. 59, 5 Sup. Ct. 717. •- Let a decree 
be entered in favor of the respondent. 
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HANIFEN V. PEICB et al. 
(Circuit Court, S. D. New York. August 4, 1899.) 

1. Patents— Validitt — Invention in Pokeign Country. 

One who has made an Invention In a foreign country, and bas obtalned a 
patent in this country after the introduction of tlie article into commercial 
use, but before tbe granting of any foreign patent or the description 
of the Invention in any publication, may, for the purpose of overcom- 
Ing the défense of prior use ta this country, carry baek the date of his In- 
vention to the actual time of making such invention In the foreign country. 

2. Samb— Knittbd Fabkiçs— Astrakhan Cloth. 

The By water patent. No. 374,888, for Improvements in knitted fabrlcs, 
whereby a cloth is produced having the appearance of Astrakhan cloth, 
held not anticipated by the prior Booth Brltish patent, No. 756, of 1881, nor 
shown to be tavalidated by abaudonment or prior use in this country; and 
also held infringed. Hanifen v. E. H. Godshalk Co., 28 0. C. A. 507, 84 
Fed. 649, foUowed. 

This was a suit in equity by John E. Hanifen, trading as John E. 
Hanifen & Ce, against Edward A. Price, Francis H. Inloes, and 
Pétera B. Worrall, trading as Fred Butterûeld & Co., for alleged in- 
fringement of a patent for a knitted f abric. 

W. P. Preble, Jr., for complainant. 

Boardman & Boardman and Wetmore & Jenner, for défendants. 

TOWNSEND, District Judge. The questions herein are presented 
at final hearing on a bill alleging infringement of patent No. 374,888, 
issued December 13, 1887, to complainant's assigner, Levi Bywater, 
for a knitted fabric. The inventor states as foUows: 

"My Invention eonslsts of a new and Improved textile fabric having the face 
yam thereof loopsd on the stltches of the back yam, as hereinafter set forth, 
the sald face, whlch is formed of mohair, worsted, or other yarn, being beat up 
80 as to présent a wavy or curly surface, and the back, ■whlch Is formed of 
woolen or other yarn, brushed, so as to présent a smooth surface, the fabric 
having the appearance of looped or Astrakhan cloth." 

Prior to this suit, other suits for infringement of this patent were 
brought by this complainant in the Second and Third circuits. The 
suit in the Third circuit against E. H. Godshalk et al., hereafter re- 
ferred to as the "Godshalk Case," was heard on bill, answer, and 
proofs by Judge Dallas. The défenses therein interposed were: (1) 
Anticipation ; (2) public use and sale in the United States more than 
two years prior to the application; (3) abandonment ; (4) noninfringe- 
ment. The learned judge, upon an elaborate investigation and dis- 
cussion, ordered a decree in favor of complainant on the ground that 
the patent was valid, and had been infringed, and that the proofs of 
prior use or sale and of abandonment were insufficient. Thereafter, 
upon a rehearing and reargument, Judge Dallas reconsidered his con- 
clusions apon the issue of anticipation, and dismissed the bill on the 
ground that the patent in suit was anticipated by the Brltish patent 
to James Booth. 78 Fed. 811. An appeal from this décision was 
heard in the circuit court of appeals by Mr. Justice Shiras and Judges 
Acheson and Butler. A rtiajority of said court reversed the decree 
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of the circuit court, Judge Butler dissenting. 28 C. C. X. 507, 84 
Fed. 651. In a prior suit in this circuit against one Vietor considér- 
able testimony was taken. A motion for a preliminary injunction 
was denied by Judge Lacombe, and thereafter ail the pending cases 
were settled. Much of the testimony taken in the Gcodshalk and 
Vietor Cases has been stipulated into the présent case, and additional 
testimony has been taken on both sides. It is unnecessary, in this 
opinion, to discuss infringement, which is not denied, or abandon- 
ment, which is not proved. The only claim in suit is the second, 
which is as f oUows : 

"A kflitted fabrlc composed of face and back yams of différent materials, the 
face yàrli being looped at regular Intervais and on alternate stitches of adjacent 
rows of the back yarn, and belng matted and curly, and havlng a smooth back, 
whereby the said fabrlc bas the appearance of looped or Astrakhan cloth, as 
descrlbed." 

The fact that the learned judge who originally heàrd the Godshalk 
Case allQwed a reargument and thereafter reversed his ûrst opinion, 
and that one of the judges in the court of appeals dissented from the 
opinion of a majority of the court in reversing Judge Dallas, shows 
that the question of patentable novelty presentèd by the Godshalk 
record was a very close one. It is not claimed that Bywater, the 
patentée of the patent in suit, invented either a new machine, or a 
new art of knitting, or Astrakhan cloth. Counsel for complainant 
says: 

"We flnd Bywater does not claim any novel mechanism, or any novel pro- 
cess, but' does claim to be the first to make a new and improved textile fabrlc 
by such aVWlse cholce of parts and yarns as to produce a knitted fabric which 
has the appearance of looped or Astrakhan cloth. What a knitter had to do to 
carry ont the Bywater Idea was to buy a pièce of looped or Astrakhan cloth, 
or, iacking that, real Astrakhan, and, with tjiat before him, set up hls circular 
knitting f rame with a view to having the mohair or worsted yarn which f orms 
the face show à wavy or curly appearance such as the knitter found on the face 
of the Astrakhan cloth or the Astrakhan skln. This had never been done be- 
fore." 

Thèse statements are denied, and it is further contended that, even 
if they were true, such changes would be immaterial, because the 
sélection, of a well-known thread td produce a well-known woven- 
Astrakhan efifect on a well-known knitting machine could not involve 
invention. The prior Booth patent and the Bywater patent in suit 
are each for an improvement in fabrics knitted in each case on the 
same kind of machine, and by the use of the same wool yarn for the 
back of the fabric. Bywater describes his face yarn as "mohair, 
worsted, or other yarn." Booth's face yarn is described as "worsted, 
or long fiber yarn, which will not f elt with back or body." Bywater 
produces a looped material which has f the appearance of looped or 
Astrakhan cloth." Booth produces a material which projects from 
the "fabricin the form of loops, thereby producing a very omamental 
appearance." Each material is afterwards fulled and dyed and fln- 
ished in the same way. ,The Booth patent antedated the patent iu 
suit some six years, and the Booth fabrics had been on the market 
for two years before Bywater came to this country, in 1883. Ooarse, 
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wiry, curly yarn, like mohair or luster, had been used for various 
purposes, including the making of woven Astrakhan cloth, prior to 
Bywater. As complainant's counsel says: 

"If the second claim o£ the patent in suit had left out the words 'matted 
and curly' and 'Astrakhan,' the claim would hâve set forth nothing except 
what was common In large varieties of knitted fabrics whlch had been made 
on cireular knlttlng machines for a great many years. It is only the use of 
those words which makes the Bywater patent diffler from ail older patents." 

The question now to be considered is whether, upon the newly- 
introduced évidence, the court of appeals would hâve reached a différ- 
ent conclusion as to the anticipation of Bywater by Booth. Judge 
Dallas, in the case against Godshalk, stated his conclusions as fol- 
lows: 

"The 'ornamental appearance' produced by Booth is not the Astrakhan-like 
appearance created by Bywater; and that Booth did not suppose it to l>e so 
is évident upon the face of his patent, and from the fact that neither he nor 
any one else had ever made any material having the curly and matted features 
which pertain to Astrakhan cloth prior to the application of Bywater. It can- 
not be said that either Kent and Leeson or Booth described the peculiar fabric 
in question so as to enable those skilled In the art to make it, for neither of 
them described it at ail, and that they may hâve come near dolng so Is not 
enough. Knitted Astrakhan was created by Bywater, and this he aceom- 
plished, not by merely applying the skill of the knitter to effect a change in 
either of their products, but by the exercise of his own inventive faculty." 

After rehearing he stated that this conclusion was erroneous, be- 
cause the question whether the Booth patent on its face disclosed the 
Bywater invention was "one which can safely be determined only 
upon the testimony of those familiar with the art," and that the un- 
contradicted expert testimony of the défendants established the iden- 
tity of the fabric disclosed by the Booth patent with that of the pat- 
ent sued on. The foUowing citation from the language of Judge 
Acheson, delivering the opinion of the court of appeals, shows the 
grounds on which that court reversed the décision of Judge Dallas: 

"The contrary conclusion, which the able judge of the court below reached, 
was based upon the effect which he felt constrained to give to the testimony 
of the défendants' professional expert, their foreman, and two knitters. We 
hâve examined that testimony with the utmost care, and we are obliged to say 
that, In our opinion, it does not justify a decree adverse to the patent in suit. 
This testimony strikes us as very meager. It conslsts of littie more than the 
bare opinions of the witnesses that Booth's patent discloses the Bywater fab- 
ric. The witnesses really give no reason for their conclusions. Xo detailed 
analysis of Booth's spécifications is made by any of them. Xone of them pré- 
tend that any of the terms employed in Booth' is patent require explanation by 
an expert. No such elucidation is attempted by any of them. Thèse witnesses 
called the Booth fabric 'Astrakhan cloth,' and say that, by following the direc- 
tions of Booth's patent, without more, Astrakhan cloth can be produced; and 
one of them states that he has done this. This is the whole substance of their 
testimony. Ought it to be controlling? We think not Testifying in 1896, it 
was impossible for thèse witnesses to devest their minds of their then knowl- 
edge respecting the Bywater fabric and the mode of its production, even if they 
had been unbiased. But what a willing witness in 189t> might read into the 
Booth patent is no fair test. The true question is, what did that patent dis- 
close to the public in 1881? We are well satisfled that the expert testimony 
of the défendants' witnesses fumishes no safe aid in the solution of that ques- 
tion. The Booth patent speaks for itself, and its meaning Is to be determined 
by the court." 
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IfeïeMants' additional testiinony on tMs poiidt çtfçi'siéts of fhé 
Bjwatër deposition,-^^Iiich coHnsel states was citèâ èttid referred to 
in the Grodshalk Case, but which, so far as the record sliôwSjWas not 
beforë the court,— the téstimony ol Bywater, the patentée, and of one 
Lupton, and certain ijiç^|testimony of Martin and Appleton, who are 
the défendants' professional expert and one of their !^pitters, respec- 
tively, referred to in the opinion of the circuit court lofappeals. The 
substance of the testimony of Appletpn and Martin in the Grodshalk 
Case, like that of McOuire, another knitter, whose testimony for de- 
fendajnts in the Grodshalk Casé was not introduced berein, was to the 
effect thàt there^'as no différence between the fabriç described in the 
Bywàter patent and stockinet fabric of Kent and Leeson, except in 
appearance, due to the employment of a curly or crinkly wool in place 
of îi soït,' fine yàrn ; and that the Booth patent described the Bywater 
fahric; and that by following the instructions gi^en by Booth they 
either couMi construct or had constructed cloth precisely the same as 
that coyéréd'by the Bywater patent, and one such pièce of cloth was 
prodUcèd'fii?^ Martin, Judge Dallas, , in his opinion, states that in 
support-lofthis. contention "such a feat geemed to be proved during 
the argument." Thèse witnesses were not cross-examined, and Judge 
Daljas rëversed his original décision oti their nncontradicted state- 
ments. The additional évidence of Martin, who, by the way, was the 
foreman of the défendant Grodshalk, consists chiefly in the introduc- 
tion of vaxious samples alleged to haVe been made in accordance with 
the Booth and Bywater patents, in addition to the one sample pro- 
duced 6n thé former heai'ing,-*-an assertion to be hereàfter referred 
to, — that heriever used a worsted or long-ûbered [j^arn that would not 
felt with the back, whieh, if used in accordance with the Booth patent, 
would fai! to produce the effect of Astrakhan cloth; and a statement 
that in fulling a^d felting the spécimens of the Booth and Bywater 
patents he followed the samé process, and that he dîd not use a 
différent adjustment of the wheel in making said spécimens from 
that which he would hâve used if making stockinet, and that it 
would be impossible, by any adjustment of the wheel, to make the 
floats, or loose surface, so short as to prevent unfeltable worsted yarn 
from giving an Astrakhan appearance in making a fabric according 
to the Booth patent. The additional testimony of Appleton, who, as 
examiner, had passed favorably upon the application for the Bywater 
patent, is now to the effect that there is nothing new therein, and 
that the ordinary knitting machine is adapted to be used with yarns 
ordinarily employed in the production of knitted Astrakhan, and that 
the capaeity of adjustment of such machine and its adaptability for 
use with différent yarns was known prior to the date of the Booth 
patent. He also explains that fulling and felting means a certain 
boiling of the material in hot water with soap. Bywater, the pat- 
entée, a new witness, says that he did not get a patent in England be- 
cause Booth anticipated him, and tha^t he understood that Booth's 
patent was for Astrakhap. Lupton, also a, new witness, testifles that 
by following the directions of the Booth patent he made Astrakhan 
in England in 1885, and that, if the manufacturer follows said direc- 
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tions, unless he willfuUy spoils thé cloth, he will produce Astrakhan, 
and, if he is a man of good judgment, he will produce a very orna- 
mental elïect, as claimed by Booth. Much of this testimony is 
cumulative in its character. It is chiefly furnished by the hostile 
witnesses in the G-odshalk Case, and is to the same effect as the posi- 
tive uncontradicted testimony in the face of which the court, in said 
case, found that the Booth patent did not describe the Bywater in- 
vention. Much stress has been laid upon the statement of Bywater 
that Booth's patent stopped him from making Astrakhan. It is to 
be borne in mind that he is not the complainant herein. He was in 
the employ of the English flrm of Hargrave & Nussey. It does not 
appear that he ever saw the Booth patent, and Nussey, his employer, 
says that the reason why they did not get Bywater to take ont a 
patent was because they preferred to keep the method of manufacture 
secret. Lupton's testimony is no stronger than that of Martin, Os- 
borne, and Appleton in the Godshalk Case. It is contended that the 
court in the Godshalk Case would not hâve reached a différent con- 
clusion if the new testimony for the défendants herein had stood, 
as did the testimony in the Godshalk Case, without cross-examina- 
tion. Upon the cross-examination, however, the following facts were 
shown by défendants' witnesses, namely : (1) That the Booth patent 
does not disclose how to make knitted Astrakhan, because it fails 
to distinguish between those long-flbered unfelting yarns which are 
not curly and crinkly and yarns which are curly and crinkly, while it 
is clear from the whole testimony that there is a vital distinction be- 
tween the two. (2) That the Booth patent failed to show that, in 
order to make Astrakhan, the face yarn must be put in under différ- 
ent conditions from those which obtained in the stockinet process, 
and that an adjustment of the loop was necessary in order to produce 
longer floats. Thèse points are established by the cross-examina- 
tion of Martin and Appleton. (3) Lupton admits that the fabric pro- 
duced by following the Booth spécification would not be recognized 
by the ordinary individual as Astrakhan. The argument of com- 
plainant that Booth, by the description in his patent of a fabric in 
which the yarn projected "in the form of loops, thereby producing 
a very ornamental appearance," did not understand or refer to any 
cloth which, looked like Astrakhan, and that the "long-flbered yarn 
which wiil not felt" was not a curly yarn, is covered by the opinion 
of the court in the Godshalk Case. The new testimony is to the 
effect that the sole features of novelty in the Bywater patent are the 
use of a kind of yarn which had never before been used on a knitting 
machine, in new lengths or floats on one of the surfaces, either by 
changing the adjustment of the machine, or by aecomplishing a 
change of tension in some other way, whereby an entirely new fabric 
was produced. The circuit court originally, and the court of appeals 
afterwards, found that thèse changes involved invention. The con- 
clusion reached, with great hésitation, upon a careful review of the 
whole testiniony, is that, in view of said findings, the new évidence is 
not of such a character that it would probably hâve caused the court 
to reach a différent conclusion in the former case. Upon this ques- 
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tion, thèrefore/thê décision of the court of appeals ëustainirig the 
validitj' of the patent will be followed. The opinion of the circuit 
court of appeals in the Godshalk Case as to the défense of prior public 
use or sale was as follows: 

"The défense of two years' prlor use and publie sale in the United States 
rests Upoii the importation by S. Herrman, 'Sternbach & Co., at the port of 
New York, Ib May, 1881, of certain pièces at 'liyrle' cloalîings. We agrée, 
however, with the learned judge of the court below, that there Is 'room for 
very grave doubt' whether those goods were the linitted Astralthan of this pat- 
ent; ■ and we also concur in his vlew that there is a failure of satisfactory évi- 
dence to show that they passed into public use, or were put on sale. ïlie évi- 
dence' of prlor use or sale did not réàch the standard of certain proof required 
to sustain such défense." 

The additional évidence sîiows that this invoice consisted of six 
pièces, and that ail of said pièces were on sale, and, with one excep- 
tion, wére actually sold, more than two years prior to the flling of 
Bywater's application on December 22, 1883. 

The remaining question is as to the identity of the Sternbach and 
Bywater fabrics. The courts in the Third circuit thought there was 
"ropm for very grave doubt" on this point. The new évidence com- 
prises the f oUowing statements by the witness Appleton : 

"A. I bave examined the samples, and flnd that they are identical in ail re- 
spects with the fabric described in the Bywater patent, and referred to in the 
second elkiin thereof, with the exception that, instead of the face and back yarn 
being made of différent materials, they appear to be made of the same material. 
Q. Is there any différence in the mode of manufacture, whether the face and 
front [back] are the same or cf dlfCerent material? A. There is not; the mode 
of manufacture being the same in both cases." 

This évidence is not sufflcient to résolve the grave doubt in favor 
of the défendants. The small samples are scarcely suflScient to satis- 
factorily show their mode of construction. They do not look like 
Astrakhan ëkin, and they hâve not the matted and curly appearance 
which gives the cloth the appearance of Astrakhan cloth. Finally, 
inasmuch as the new évidence is that the face and back yarn "appear 
to be made of the same material," while the claim in suit is for a 
"fabric composed of face and back yarns of différent materials," it 
does not strengthen défendants' case. The essence of the Bywater 
invention was that the front and back should be of différent materi- 
als, in order thât the back yarn might shrink, while the face yarn did 
not shrink. This fabric, tieref ore, would not disclose to the public 
a knowledge of the Bywater fabric. 

The défendants hâve proved an importation by Strauss, Kupfer & 
Co. of Astrakhan cloth with a longer curl than the Sternbach pièces, 
and sales thereof in May, 1883, prior to the flling of the Bywater ap- 
plication, but subséquent to the invention and commercial introduc- 
tion of the Bywater fabric in England. If it be assumed that this 
fabric differs only in degree from that of Bywater, the question is 
presented whether Bywater can carry the date of his invention back 
to what was done by him in England prior to his arrivai in this 
country. Judge Dallas discussed this question at length, and ex- 
pressed an opinion in the aflBrmative, but found that the évidence 
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was insuificient to establish the earlier invention. It appears that 
the précise question has never been judicially determined. In inter- 
férence cases, a foreign inventor can only carry back the date of liis 
invention in a foreign country by a patent or a publication, or, in this 
country, by tlie date of the arrivai in this country of knowledge of 
said invention. Hurlbut v. Schillinger, 130 U. S. 45(5, 471, 9 Sup. Ct. 
584; Brush Electric Co. v. Julien Electric Co., 41 Fed. 679; Thomas 
v. Eeese, 17 0. G. 195; Hovey v. Hufeland, 2 0. G. 493; Landler v. 
Crowell, 16 0. G. 405. There is, however, a distinction between the 
provisions of section 4923, which pro vides for the protection of the 
patentée against proof of prior knowledge, or use of his invention 
without publication in a foreign country, and the gênerai grant by 
section 4886 of the right to a patent to any person who has made an 
invention not known or used by others in this country, and nowhere 
patented or described in any printed publication. Section 4886 pro- 
vides that "any person who has invented ♦ • * any new • * * 
manufacture * * » not known or used by others in this country, 
and not patented or described in any printed publication in this or 
any foreign country before his invention thereof," etc., may obtain a 
patent. The natural interprétation of this language would indicate 
an intention to confer the beneflt of the patent law upon any indi- 
vidual who could show a prior completed inventive conception, regard- 
less of the place where the invention was conceived. The patent is 
a contract between the public and the duly diligent patentée to the 
effect that he shall be protected therein, provided he has f urnished the 
considération; that is, the original créative conception. There is 
no expressed limitation as to time or place of invention, or of citizen- 
ship of the inventor, so far as his rights under section 4886 are con- 
cerned. The sole question is whether or not the American public 
received the beneflt of his invention. The provision as to the effect 
of a patent or description in a printed publication in a foreign coun- 
try is in harmony with the theory of protection to the public, because 
what is not so known abroad as to be within the reach of the Ameri- 
can public does not affect the considération of knowledge imparted 
hère. It is immaterial whether or not the considération received 
by the American public proceeds from a foreigner to an American 
citizen, or whether or not it was conceived abroad or at home. If the 
inventor elects to give to the American people the beneflt of his in- 
vention, and if he has complied with the requirements of the statute, 
he ought not to be deprived of its privilèges under the existing law by 
judicial législation. As the suprême court has said in Eefrigerating 
Co. v. Sulzberger, 137 TJ. S. 37, 15 Sup. Ct. 516, citing Hadden v. Col- 
lector, 5 Wall. 107: "Where the language of the act is explicit, there 
is great danger in departing from the words used, to give an effect to 
the law which may be supposed to hâve been designed by the législa- 
ture." The provisions of section 4923 show the same intention to 
protect the rights of the American public by the provision that if it 
(the public) gets the beneflt of an invention from one who in good 
faith believes himself to be the flrst inventor, it shall not refuse to 
him the grant of a patent because he was not, in fact, the flrst in- 
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Tentor, provided the foreign knowledge and use weïe not in sucli 
fonn as to permit it to be known to the American public. 

The arguments based upon a considération of other sections of the 
statute hâve been so f uUy discussed by Judge Dallas that it is un- 
necessary to state them hère. It is not claimed by défendants that 
the cases decided in the Second circuit, and referred to by Judge Dal- 
las in his opinion, are at Tariancè "with his Conclusions. I recognize 
the force of the contentions so clearly presentèd in the brief of the 
able'côunsel for défendants herein, but, after fuU considération, I feel 
constraiûed to concur in the resuit rèached by Judge Dallas. A dé- 
crie may be entered for an injunction and accoutiting. 



INTERNATIONAL TOOTH-OROWN 00.. v. KYLB. 

(Circuit Court, S. D. Ne* York. July 31, 1899.) 

Patents— Anticipation and' Infhingembnt— Împrovkments in Dentistrt. 

The Low patent, No. 238,940, for an Improvement in dentlstry, eonsist- 
ing In attacliing artiflcial teeth to continuons bands fitted to adjoining 
natural teeth, so that the artiflcial teetji are supported by the natural teetli 
■Witliout dependence on the gum, constraed, and Md. not anticipated, valid, 
ànd'infringed. ■,..:■■ 

This was a suit in equity by the (International Tooth-Crown Com- 
pany against James Orr Kyle for alleged infringement of a patent 
for an improvement in dentistry. ; , 

Dickerson & Brown and James C. Ohapin, for complainant. 
Andrew Gonistock, for défendant. 

TOWNSENDj District Judge. Final hearing onbill and answer 
raisifig ijùestions of validity and in^fringement of complainant's pat- 
ent. No. '238,940, issued March 15, 1881, to James E. Low, its assignor, 
for an improvenlent in dentistry. This patent has already been be- 
fore thié court in the suit of this complainant against Eichmond (30 
Ped. 775), where the patent was sustained, and in its suit against 
Bennet (23 C. C. A. 179, 77 Fed. 313), where the circuit court and 
court of appeals held that the patent was anticipated. The opinions 
in said suits show the character of the patented invention, and dis- 
cuss the issues involved. On the argument of this case the two 
défenses presentèd were déniai of infringement and anticipation. 
The claims alleged to be infringed are thefollowing: 

"(1) The hereiii-described method of Insèrting and supporting artiflcial teeth, 
whieh Consiste In attaching said artiflcial teeth to continuons hands fitted and 
eemented \<^ the adjoining permanent teeth, ; whereby said artiflcial teeth are 
supported by said permanent teeth wlthout dependence upon the gum beneath. 
(2) An artiflcial tooth eut away at tbe back so as not to présent any contact 
wlth the gum, except along its front lower edge, and supported by rigid at- 
tachment to one or more adjoining permanent teeth, substantlallyas and for the 
purpose set forth." 

The admission of défendant as to infringement is as follows: 

"It is admitted by défendant that within the period of two years last past, 
and prier to the commencement of this suit, in the city of New York, N. Y., 
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ia the regular course of his professlpnal work, he performed an opération in 
dentistry in ail respects èimifar to that illustrated by the model marked 'ilodel 
of Infringing Opération,' of wliich the foUpwing is a description: 'Inserting 
and supporting artificial teeth in tlie mouth of a patient by attacliing said artifl- 
cial teeth to continuons bands fitted and cemented to the adjoining permanent 
teeth, whereby said artificial teeth were supported by said permanent teeth 
without dependence upon the gum beneath. Each of thèse artificial teeth in 
this opération was eut away at the back, so as not to présent any contact with 
the gum, except along its front lower edge.' " 

The exhibit which illustrâtes said opération clearly shows infringe- 
ment, especially as such described method and completed structure 
corne within the spécification and claim of the patent in suit as con- 
strued by Judges Wallace and Shipman in the Eichmond Case. The 
following extract from said opinion suiflciently establishes this point. 

"By the method of the patent a plate is dispensed with when some natural 
teeth remain, and, instead of the artificial teeth being loosely clasped to the 
adjacent natural teeth, they are attached with strength and permanency, and 
are not forced into contact with the gum during the strain of mastication. 
« * * When the artificial teeth employed hâve their surface adjacent to the 
gum eut away at the back, and only descend to contact with the gum along the 
front edge, another advantage results, because the small area covered by the 
bases of the teeth precludes such an accumulation of food or other foreign mat- 
ter between the gum and the denture as cannot be readily removed. The second 
claim includes with the éléments of the first claim the features of a tooth eut 
away at the back. Thus construed, défendants infringe both claims of the 
patent." 

The first contention in support of the défense of anticipation is 
that there were two applications for two distinct inventions, and that 
the later invention, not conceived until after May, 1880, was antici- 
pated. Counsel for défendant says : 

"Low's first application was simply a wall over a space, having and resting 
upon the jaw for a foundation. His sscond application, upon which patent in 
suit was granted, was a bridge thrown across a space, not only held in place, 
but supported, by the abutment or abutments, without gaining any support oth- 
erwise,— an ehtirely différent principle." 

But this précise question was before the judges in the Eichmond 
Case, and was exhaustively discussed, and iinally disposed of as ap- 
pears from the following citation: 

"The défense is relied on that the invention liad been in publie use for more 
than two years before the application for the patent. The proofs show that 
opérations were performed by Low during the latter part of the year 1877, in 
which he inserted the dentures of the patent in the mouths of patients. As tjie 
application upon which the patent was granted was not filed untll December 20, 
1S80, the défense would be established were it not for the fact that Low had 
made an application, which was filed in the patent office January 6, 1879, 
wliich had never been abandoned, for substantially thesame invention. That 
application contained some matters foreign to tlie subject of the second appli- 
cation, but, so far as it related to the inventions covered by the claim of the 
I>atent, it did, not differ from, the second application, except in a single particu- 
lar. The spécification of the patent states that noncontact of the artificial 
tootli or denture carried by the bridge with the gum, or the absence of pressure 
on the gum, is one of the advantages of the invention: while it was stated in 
the first application to be necessary 'to carefuUy fit the base of the tooth or 
block to be inserted to the jaw, and when secured it should be so pressed down 
as to leave no space beneath it for the admission of food.' The statement in 
the first application is not inconsistent with the method of the patent, which 
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consista ta attaching the artlflclal tooth, or the denturç, to fcapds, and support- 
tag them by the adjoining pertnatiitent teeth, 'witbbtit dèpendence upon the gum 
beneath.' So long as this essenpal feature of the Invention Is retained, it is 
qulte Immaterial whether the artificial dentition 'is so pressed down as to leave 
no space beneath it for the admission of food,' in the language of the spécifica- 
tion, or whether it is in positive noncontact with the gum. When the artificial 
denture is in noncontact with the gum, cleanllness is facilitated, and the sug- 
gestion which was first made in the second application was, therefore, a useful 
one. But it did net change the invention in essentials. Although the tootli 
or denture is pressed down so close to the jaw that food cannot lodge betweeu 
it and the gum, it is still supported by the adjoining tooth or teeth, and not 
by the gum. As was stated in the first appUcation, 'the yielding surface on 
which it rests will readily conform to the tooth or block, and any pain at first 
indueed by the pressure will disappear.' There is nothing to indicate that Low 
Intended to abandon bis flrst application." 

To further support the défense of anticipation, the défendant bas 
introduced the same witnesses who, and the same exhibits which, 
were before the court in the Bennet Case. The inexplicable contrast 
between the statements of the same persons in the two cases is 
either an object lesson as to the fallibility of human memory and the 
uncertainty of human testimony, or is forcibly suggestive of perjury 
and fraud. The only question discussed in the Bennet Case was 
anticipation. Upon that point the opinion of the circuit court of ap- 
peals contained, inter alla, the following statement: 

"If the patent were valid, the insertion of a single artificial tooth flrmly se- 
cured to a band of gold accurately fltted and cemented to a natural tooth adja- 
cent to the vacant space to be fllled with such artificial tooth, and whoily sup- 
ported by its attachment to such adjacent natural tooth, without dèpendence 
on the gum beneath said artificial tooth, would be an infrlngement. If this 
were done before the application for the patent, it would be an anticipation. 
The évidence that this is what was done in the case of Mrs. Martz is, to our 
minds, clear and convincing. The date is established beyond a doubt, aud it 
is equally certain that the artificial tooth thus attached was used for years. 
We concur, therefore, with the judge who heard the cause in the circuit court, 
tliat the so-called 'Beardslee-Martz 1877 Permanent Bridge' is an anticipation 
of the device of the patent." 

The évidence in support of this flnding is stated by Judge Wheeler 
as follows: 

"Dr. Beardslee testifies to making a similar cap of gold, and attaching it 
to the natural tooth of a patient, wif e of a clergyman, and to attaching at flrst 
an artificial tooth to one side of the cap, and afterwards another on the other 
side, which were worn, and gave satisfaction, several years. In this he is cor- 
roborated by an assistant, also learning the profession, and by the patient, her 
two daughters, and one of her Sunday school scholars. There is nothing so 
improbable about this testimony, which is left whoUy undisputed, as to leave 
any fair doubt as to the occurrences, or their date, both of which preceded 
Low's invention. The method of either seems to be the method of the patent, 
and either seems to well bave antieipated it." 

In the présent suit not one of thèse witnesses is able positively 
to identify said exhibit, and the "wife of a clergyman and her two 
daughters" now testify, after an examination of church records, 
etc., that they were mistaken in their former testimony, and that the 
cap was not put into Mrs. Martz's mouth until 1878, or until after 
the Low invention was completed, as found in the Eichmond Case, 
and further proved herein. Even Dr. Beardslee now says that he 
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cannot now testify that said work was done any earlier than the 
year 1878, and that, so far as he knows, the testimony of the Martzes 
as to the date when it was done is correct. And further, as if to 
cap the climax of thèse contradictions, an apparently disinterested 
witness — Dr. Palmer — testifled that he himself 'made the Beardslee- 
Martz exhibit, and was told at the time that "whatever of the kind 
I did was for use in defending the suit of the International Crown 
Company." It is unnecessary to further discuss this branch of the 
case. 

At the conclusion of the flrst day's argument, counsel for com- 
plainant for the flrst time learned that the défendant herein was re- 
lated to one of the oflQcers of the complainant corporation, and that 
one of its stockholders had contributed to the défense herein, without 
the khowledge of counsel for défendant. Counsel for complainant 
at once fully and frankly brought this matter to the attention of the 
court, and asked to be advised thereon. The questions thereby sug- 
gested hâve been borne in mind in considération of the évidence here- 
in. Thèse circumstances, however, cannot relieve the court from its 
obligation to pass upon the question of f act presented by the évidence 
herein. The commendable frankness of counsel in the disclosure of 
thèse conditions bas put the court on its guard against anything 
which might suggest collusion. The défense of anticipation herein 
is overwhelmingly disproved by disinterested witnesses. The meth- 
ods by which the Beardslee-Martz évidence of anticipation was se- 
cured by Dr. Beardslee in the Bennet Case appear to hâve been ques- 
tionable and reckless, and it is hoped such practices are unusual. 
The contradictions in bis own testimony are so direct and material 
as to disentitle him to any considération. The Martz witnesses ap- 
pear to hâve testifled incorrectly as to the date when the work was 
done, because, as they say, "we were taken at such short notice we 
hadn't time to look accurately," or because "Dr. Beardslee was so 
sure that we came in 1877 that I thought it must be so," because they 
thought he had a record of such dates. By reason of other contra- 
dictions in Beardslee's testimony, it appears that, even if the Beards- 
lee-Martz device had been prior to the patent in suit, it would not 
hâve anticipated it, because it was supported on a root which was 
not taken out. Day's testimony has not been discussed because his 
veracity is attacked, his testimony is contradicted, and the facts stat- 
ed by him, if true, would be insufflcient for varions reasons. A de- 
cree may be entered for complainant for an accounting, but not for 
an injunction, as the patent has expired. 
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;,., '^ [.<■'.- THE.BTHELRÈD. ;' 

(District Court, E. D. Pennsylvania. September 11, 1899.) 

1. Master And ëEÙvÂNT— Injchy to Seaman— Unsafe Appliances— Nkgli- 
bbNcb op ^Ma*b. 

Llbelant, a seaman, wbo had just signed and reported for duty on board 
a steamer, fell, and was injured, by reason of the breaklng of a rope which 
he was direeted by the mate in charge to use to support him while washing 
down the mast. The rope had bêen in use for a numtier of voyages, and 
had been in a position where it was èxposed to injury from heat and 
smoke, but during the precedlng voyage had been stibjeeted to no strain 
to test its strength. Held that.in failing to test it before directing its use, 
the mate was guilty of négligence for which the vessel was liable. 

3. SaME— CONTRIBUTOKY NkGHQENCB. ■ ■,, ' 

As the àppearance oî the rope dld not Indicàte Its weakness, and llbel- 
ant had no knowledge of the length of time it had been in use, he was 
not négligent In obeying the mate's orders without question. 

In Admiralty. 

J. Warren Coulston and Alfred Driver, for libelant. 
Thomas Leaming and Henry R. Edmunds, for respondent. 

McPHERSOI^, District Judge. Tiis is a libel in rem to recover 
damages for personal injuries caused by the alleged négligence of the 
masiter of the steamship Ethelred. The facts are as foUows: The 
libelaïtt, who is an able seaman, 28 years of âge, signed articles on 
August 15, 1.898, for a voyage from the port of Philadelphia to Ja- 
maîca and return. The Ethelred is a British steamship, and upon 
the dày named had just arrived from Jamaica, and was moored to a 
dock at the foot of Race street. The libelant went on board about 
noon, with his cousin, Taylor, who had shipped at the same time, and 
reported for duty to the flrst mqte, who was then the master of the 
vessel, the captain being on shore. Within an bour afterwards the 
mate ordered the mainmast to be washed down by one of the two 
mep, and Arbery undertook the, work, Tiltylor bping thereupon as- 
signed to.another duty. In prder to wash tha mast down, it wàs 
necessary to hoist the libelant to the proper position by means of a 
rope, to be rpye through a block that was fastened to the mast about 
30 feet from the deck. The mate testifles that a gantline with a 
bbatswàin's chair is ordinarily used for such a purpose, — a gantline 
being a loose rope kept in the lazarette. This may be the usual prac- 
tice, but it was not followed upon the day in question. The mate or- 
dered Arbery to use the staysail halyard, a threerincb rope belonging 
to the vessel's running rigging, which is made fast at the forward 
end to the head of the sail, passes through the block already referred 
to, and at the other end is fastened to a belaying pin at the side of 
the shrouds. In obédience to this order, Arbery unbent the halyard 
from thé sail, and fastened a boatswain's chair to the free end. He 
was then hoisted to the proper position by a seaman named CoUins, 
who had been ordered by the mate to attend upon Arbery, and to 
lower him from time to time as the work should progress. The libel- 
ant began his task, washed about three feet of the mast, was lowered 
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by Collins, washed about three feet more, and was again lowered, 
the rope being safely fastened to the pin. The libelant had scarcely 
begun to clean this third section, when the rope broke between him 
and the block, and he fell to the deck, sustaining the injuries com- 
plained of. Thus far no négligence of the master appears, and nég- 
ligence is ordinarilj not to be inferred merely from the fact of injury. 
It is alleged, however, that the halyard had become unfit for the use 
to which it was put; and that, while its untitness may not hâve 
been apparent upon a casual inspection, the master is nevertheless 
chargeable with knowledge that it was not safe. This is the point 
of the case, for, if the defect was latent, and if such inspection and 
test as the ship was bound to make under the eircumstances çres- 
ently to be stated would not hâve disclosed the defect, the bre^ing 
of the rope must be held to hâve been an accident, for which the 
libelant cannot recover. The respondent has offered no évidence 
about the âge of the rope, and it may therefore safely be assumed 
that it was not new. It had certainly been in use upon the round 
voyage between Philadelphia and Jamaica that immediately preceded 
the voyage just completed, and (considering the respondent's failure 
to throw light upon its âge) had probably been used for a longer time. 
The position of the halyard was just aft of the funnel, where it was 
exposed to smoke and beat, and occasionally to sparks or flame, espè- 
lially when the wind was ahead. In such a situation the life of a 
l'ope may be very short. At the best it can hardly be long, and the 
plain duty of the ship was to exercise a reasonable inspection, in or- 
der to be sure that the rope continued to be safe. If the staysail had 
been in fréquent use, and the rope had shown no sign of giving way 
under the strain of hoisting the sail, the test of ordinary use would 
probably hâve been sufflcient. But no such test had recently been 
applied ; the staysail had not been set during the round voyage just 
finisbed froûi Philadelphia to Jamaica and return, and no trial of the 
l'ope's stfength had been made since the voyage preeeding. Upon 
that voyage an adéquate test had been made. The sail had been 
hoisted, and two men, weighing together more than 400 pounds, had 
swayed on the rope to take in the slaek, thus affording convincing 
proof that it was then capable of sustaining much more weight than 
the body of the libelant, even If he had been heavier than the testi- 
mony shows. Since then, however, no test had been made. The sail 
had not been set; the vessel had had "a good deal of head winds — 
northerly winds" — as she was coming from the south to the north, 
and the rope had therefore been unusually exposed to the beat and 
smoke from the funnel. In conséquence, it was "covered with 
smoke," as the libelant says, or "appeared to be smoke-burned," in 
the language of the mate, and, as the event proved, was unsafe for 
the lise to which it was put. 

Upon thèse facts, I think the master was négligent in failing to 
hâve the halyard tested before the libelant used it. I agrée that the 
appearance of the rope did not suggest that it was obviously danger- 
ous. The color would not arrest attention, for the ropes on a ship 
are usually much discolored, and to the ordinary observer there was 
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nothing else to suggest danger. Arbery had no reasçn to suspect 
weàkness. He had just corne on board He knew nothing about the 
âge of the rope, or the tests to which it had been put, or the degree 
of exposure that had just been undergone. He was not put upon 
guard by obvious defects, and was not bound, even in port, to décline 
to obey the mate's order until hé had seen the rope tried suflQciently 
to cpnvince him of its strength. He was, theref ore, not négligent in 
obeying orders without hésitation or question. But the mate was 
undér a différent obligation. He was bound to exercise reasonable 
care to furnish a safe rope, and I think that reasonable care, under 
the facts already detailed, required him to test the rope in contro- 
versy before the libelant used it. Having failed to do so, the ship 
must be held liable. This is not the case of a latent defect, undis- 
coverable by reasonable inspection; it is the case of a defect that 
might fairly be anticipated in the usual course of events, and a defect 
that was susceptible of discovery by an easy test. Failure to test 
was négligence, and the resuit was that the master negligently fur- 
nished his servant with an unsafe appliance. 

One^perhaps more than one — of the small bones in the libelant's 
right fpot was broken and some of the ligaments of the left foot were 
severely strained, probably being torn loose from the bone. He suf- 
fered severe pain for a considérable time, was in a hospital for several 
months, and had not fully recovered in April, 1899, when the testi- 
mony of Dr. Northrop was taken. His right foot is well, but the left 
foot bas not yet regained its strength. At best it is likely to be 
mônths, probably a year or two, before he can do the fuU ordinary 
work of a man of his âge, and he may be unfltted to foUow the sea 
hereafter. His wages as a seaman were $20 per month. I do not 
think the testimony justifies me in flnding that he has been perma- 
nently disabled, but I am satisfled that there will be some degree of 
disability for a considérable time, and that he may be obliged either 
to give up the sea, or to foUow it in some other capacity than as an 
able seaman. 

My conclusion is that the libelant is entitled to recover damages 
for the vessel's négligence, and that the amount of the decree should 
be 11,200. 



PRESIDENT, ETC., COLBY UNIVERSITY V. VILLAGE OF CANANDAIGUA. 449 



PRESIDENT, ETC., OF COLBY UNIVERSITY et al. v. VILLAGE OF 
CANANDAIGUA et al. 

(Circuit Court, N. D. New York. September 13, 1899.) 

Municipal Corporatioks — Right to Construcï Waterworks — I f bot op 
Franchise Granted to Watbr Company. 

ïhe grantlng by a village m New York of a francMse to a water Com- 
pany pursuant to the provision of Lavi's 1873, c. 737, merely auttiorizmg 
the Company to lay its pipes in the streets, and the exercise by the Com- 
pany of such franchise by the érection of a water plant, do not aiïect the 
légal rlght of the village at any time thereafter to construct waterworks 
of its own, as authorized by Laws 1875, c. 181, and it is not requlred in 
such event to acquire by purchase or condemnation the property of thé . 
companj', the provision of the act of 1875 authorizing such acquisition 
having been construed by the state courts as permissive only, and not 
mandatory. 

This was a suit in equity by bondholders of a water company to 
enjoin the village of Canandaigua from constructing municipal water- 
works. On final hearing. 

The complalnants are owners of $12,000, face value, of the flrst mortgage 
bonds of the Canandaigua Waterworks Company, a domestic corporation, 
engaged In supplying water, for the last 15 years, to the inhabitants of the 
village of Canandaigua, N. Y. In the latter part of 1883 the waterworks 
company pursuant to the provisions of the statutes of the state of New 
York (chapter 737, Laws 1873) recelved from the trustées of the village and 
the supervlsors of the town of Canandaigua a franchise grantlng permission 
to lay pipes in the village streets upon the folio wing conditions: First. The 
streets to be left in as good condition as before excavating. Second. The 
water to be taken from Canandaigua Lake, at a point not less than 2,000 feet 
from the shores, and distrlbuted by steam power. Thlrd. The charge to 
citizens not to exceed the prlce paid by cltlzens of other villages in the state. 
Fourth. Two miles of mains to be laid wlthin a year. Flfth. The company 
to exécute an Indemnity bond to save the village harmless from injuries 
resulting from excavations. Sirth. In case of failure of the water company 
to comply with any of the above provisions the privilèges granted were to be- 
come null and void. It wlll be noticed that this franchise simply gives per- 
mission to the company to proceed and lay Its pipes; it grants nothing more. 
There Is no affirmative covenant of any klnd on the part of the village. The 
bonds held by the complainants were issued in aid of the construction of the 
said System of waterworks which now extends over 14 miles and cost about 
the sum of $150,000. Contracts were made at various times with the village 
for suppljing water for public use. Tlie last contract expired September 1, 
1895, being executed September 5, 1894. Thèse contracts were ail of llke 
purport varying only in time and in the amount to be paid annually. The 
only material covenant on the part of the village was to pay for water fur- 
nished, the amount varying from $3,000 to $4,750 per annum. The business 
of the company gradually increased and in 1894 it was supplying a large num- 
ber of the inhabitants of the village with water. One-fourtli of the buildings 
wlthin the eorporate limits— including the principal buildings— were subscrib- 
ers. During the year 1894 its gross income was $15,000, which enabled it to 
pay operating expenses and nearly 6 per cent, interest on its bonds. The de- 
fendants ofl'ered évidence tendiug to show that the water supplled by the com- 
pany was impure, its rates exorbitant and the pressure Insufflclent. It is un- 
necessary to state this testimony in détail for the reason that the court is 
convinced that the accusations are unfounded in fact, unavailable in law and 
immaterial in any view. The rates charged the municlpality were agreed to 
by it and the water was taken from Canandaigua Lake, which is also the 
source of the village System. Had there been any just ground of complaint 
in the particulars referred to, the defeets could hâve been, and doubtless would 
hâve been, cured had the attention of the company been legally called thereto. 
90 F.— 29 
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In short, it Is thought that the record shows that the company perfonûed 
ail the copditlons of the, franchise and of the contracts on ItSi part and that 
the subséquent acts of the défendants .cannot be justlfied by any breach of 
thèse conditions. In December, 1894, tte village, through Its board of water 
commlssioners, resolved to eonstruct a new System of watersrorks to be 
owned and operated by the municipality. Proceedings were taken under 
chaptér 181 of the Laws of 1875 and a new; plant was constnictèd at an ex- 
pense apprpximatlng $1£|3,000., The pipes of the new System, werèjald substan- 
tialiy parallël with thdSÇ Ol the water cotniiany, the water being talien in 
eaçh iilstance from the saine source,— Canahdaigua Laké. Some a.ttempts 
weré made to purchase the property of the water cémpany which proved 
abortÎYè,|.J)ut DO proceedlng to take the same by condemnatlon was com- 
menced,, "On'the 30th of September, 1895, the village; formally accepted the 
new sir^ém and has been operating it slnce that; daté. iWithput setting out 
• the fftcts In détail it may |bè stated without cpnti;adlctlQn that the resuit of 
building the new wôrks has been, greatly to Impàif "the value o^^tjie old works. 
The complàinants' bonds are, pi-actically, worthless. Soon af ter the com- 
plalnants became aware of the situation they began this action asking for an 
injunction restralning th^ érection of the new plant.,, :This mptipn was de- 
nied (09 Fed. 671), the court holding that the state statute (section 22, c. 181, 
Laws 18Ï5) authorlzing a municipality to acqiilre the propferty of existing 
corporations organized under the laws of the state for the piirpoSe of supply- 
ing water to the inhabitants of villages, was permissible merely and not 
mandatory. A similar décision was made in the state court in an action 
brought by the water company agalnst the village. An elabprate opinion (un- 
reported) was delivered at spécial term. The .décision was afflnned at gên- 
erai term (90 Hun, 605, 35 N. T. Supp. 1104) and in the court of appeals the 
appeal was dlsmissed (149, JS.i ï.,619, 44 N. E. ,1121). ThebJUwas verlfled 
June 29, 1895* and procesSi was Issued, thereon July 11, 1895. - 

William Â. IJnderwood and J. H. ifétcalf, for complàinants. 
James 0. Smith and T. H. Bennett, for défendants, 

COXE, District Judge (àfter stating the facts). It is thought that 
the décision must turn npqn the answer to a single question, namely, 
has a village corporationj after having granted a franchise to a water 
cohipany, the right, pursuant to the law of 1875, to eonstruct a water 
System of its pwn Without tàking, by pWrchase or cohdemnation, the 
property of the existing company? Chapter 181 of the Laws of 1875 
is a comprehensive enactment to enable "the villages of the state to 
furriish pure and wholesome water to the inhabitants thereof." It is 
not conflned to those villages where thére is no gênerai water supply. 
It contemplâtes and expressly providès for the précise situation ex- 
isting at Canandaigua in 1894. The proper construction of section 
22 of the act is no longer in doubt. It is permissive and not man- 
datory. This is establishefi by uncontradicted authority and was 
conceded at the argument and in the complàinants' brief. In case 
of an existing water company, therefore, the village authorities can 
take it or let it alone as they like. Their right to eonstruct their 
own works does not dépend in the slightesf degree upon their acquir- 
ing the works of the company. If, in their judgment, it is not wise 
or necessary to take the company's property they may proceed and 
erect their own plant precisely as if the company had never been or- 
ganized. This proposition seems tob plain for debate. But, say 
the counsèl for the complàinants: 

"We do not icontend that the language of section 22 is mandatory in eom- 
pelling a condemnatlon of the property, but what we contend is that the 
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village could rtot act with regard to acquiring waterworks under the Laws 
of 1875, where there was an existlng company with a franchise under the 
Laws of 18T3, unless it did purchase or condemn the works." 

The distinction hère drawn seems too metaphysical and reflned 
for practical application. Having conceded that the section is per- 
missive merely, a construction is placed thereon whichj in effect, 
makes it mandatory. To the mind of the court it appears incon- 
sistent to contend that the acquisition of existing works Is an ahso- 
hite condition précèdent to village ownership after having admitted 
that, by the ternis of the statute, it is entirely optional with the village 
whether it takes the existing works or not. 

It is argued that the act of 1875 must be treated in pari materia 
with the act of 1873, and that the two should bé construed to mean 
that a village may provide for a water supply either by means of a 
private corporation or public ownership. That it may adopt either 
of thèse courses but not both, and, having chosen to obtain a supply of 
water through a private corporation, its power is exhausted in that 
regard. This position would be plausible were there any room for 
construction, but there is not. The act of 1875 recognizes the ex- 
istence of corporations organized under the prier act and expressly 
provides, as before stated, that the village may take the property of 
such corporation if it deems such action advisable; if not, it may 
proceed and build entirely new works of its own. The complainants 
interpret section 22 as if it read as follows: 

"Whenever any corporation shall hâve been organized under the laws of 
this State for the purpose of supplying the inhabltants of any village with 
water, the rlghts, privilèges, grants and properties of such corporation must 
be reclaimed by purchase or condamnation before said board of water com- 
missioners shall proceed to construct the waterworks as hereinbefore pro- 
riOaà." 

No canon of construction is familiar to the court which transforms 
plain and unambiguous language permitting an act to be done into a 
positive command to do the act. So far as the written law is con- 
cerned there can be little doubt that villages in this state may build 
and own their own water supply notwithstanding the fact that pri- 
vate corporations are in the âeld, provided the village authorities 
hâve done nothing more than permit the corporation to lay its pipes 
in the village streets. In the présent instance the viUage simply 
granted a naked permission to do this to the water company. It was 
a license and nothing more. Indeed, under the provisions of section 
4 of the act of 1873 it is doubtful if any additional rights could hâve 
been granted. But it is enough thaf none were granted. The village 
is not hampered by anycovenant on its part not to grant additional 
franchises to others. There is no agreement that it will not build 
its own works and no stipulation that it will for an indeiinite period 
purchase water of the company. The controversy is, therefore, free 
from the complications which existed in several reported cases. 

Ail of the salient propositions hère involved were determined ad- 
versely to the complainants' contention in the case of Syracuse Water 
Co. V. City of Syracuse, 116 N. Y. 167, 22 N. E. 381. It was there 
asserted by the plaintiff, upon facts closely analogous to those in the 
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case at bar, that the water eompany possessed an exclusîve right to 
ftirnisJï water to the city and its inhàbitants and, coûsequently, that 
the eity was powerless to obtain a supply from other sôufces. The 
décision establishes.the following propositions: First. For the pur- 
pose of ascertaining the powers and privilèges possessed by the water 
Company recourse can only be had to the terms of the grant which 
must be strictly construed agàinst the grantee who takes nothing by 
inférence. Second. Powers and privilèges not expressly and ex- 
clusively granted are reserved and may subsequently be conveyed to 
a competitor of the grantee though the resuit may be injurious and 
practically destructive of the value of the prier franchise. Third. 
A charter which does not expressly déclare that the right to supply 
water to the city is exclusive cannot be construed as an exclusive 
grant because of a provision requiring the eompany, on request, to f ur- 
nish water to the municipality. Fourth. A municipal corporation can 
bind Jtself by contract only so far as authorized by statute. It can- 
not graiit exclusive privilèges to lay pipes in its streets or curtail by 
contract the right to exercise the powers vested in its législative 
board. Fifth. By the grant to it the water compainy was given the 
privilège of supplying ail the water the city or its inhabitants may 
wish to take^ "but not the right to supply them with ail the water 
they may be permitted to use." Sixth. The right reserved to the city 
totaké the property of the water eompany was a privilège merely 
which it might or might not exercise at its pleasure, it was not a légal 
duty upon the perfornjance of which depended the right of the city 
to procure water from sources other than the water eompany. Thèse 
propositions are fortifled by a wealth of authority which it is not nec- 
essary to reproduce. The only distinction pointed out by counsel is 
that in the Syracuse Case the injury was not inflicted directly by the 
municipality, as in the case In hand, but through the médium of a 
rival corporation to which a franchise was given by the city. The 
différence does not seem to the court material. I;f the village of 
Canandaigïlà be not precluded by reason of its franchise to the water 
eompany, if it still retains the right to obtain water from other 
sources it can make no différence, from a légal point of view, whether 
it delegates that right to others or exercises the right itself. The 
complainants contend that the village has granted an exclusive and in- 
violable franchise to the water eompany and has thus exhausted its 
powers. If this contention be well fôUnded the complainants are en- 
titled to a'décree, but if, on the other hand, the doctrine of the Syra- 
cuse Case be correct, there is no estoppél, and the village, being free 
to act, may either grant a new franchise or exercise the unquestioned 
right to construct its own works, vested in it by the statute. In 
othér wordà, it is free to act and may adopt either course as its inter- 
ests dictate. Doctrine similar to that enunciated in the Syracuse 
Oàse will be found in the following authorities: In re City of Brook- 
lyn, 143 N. Y. 596, 38 N. E. 983; Warsaw Waterworks Co. v. Village 
of Warsaw, 16 App. Div. 502, 44 N. Y. Supp. 876. 

The authoritiéà relied upon by the défendants &re clearly distin- 
guishable upon the facts. In the Walla Walla Case, 172 IT.' S. 1, 19 
Sup. et; Tt, there was an express agreement on the part of the city 
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not to build waterworks of its own during a period of 25 years, — the 
term of the contract. The provision being that, while the contract 
was in force, "the city of Walla Walla shall not erect, maintain or be- 
come interested in any waterworks except the ones herein referred 
to." The court decided that this stipulation was not ultra vires and 
that it was a palpable violation of its provisions for the city to con- 
struct a System of waterworks of its own while its contract with the 
Company had 19 years to run. If the village of Oanandaigua had 
covenanted with the waterworks company that in no event would 
it erect waterworks of its own until after the year 1909 the two cases 
would be analogous. The case of White v. City of Meadville, 177 
Pa. St. 643, 35 Atl. 695, arose under the laws of Pennsylvania, which 
differ in several important particulars from the laws of New York 
hère in controversy. The court does not, however, seek to disguise 
the fact that the reasoning of that décision is in conformity with the 
complainants' contention Indeed, it may as well be conceded that 
were this controversy before the Pennsylvania court consistency 
would require a decree for the relief demanded in the bill. The 
Meadville décision states the argument for the water company as suc- 
cinctly as possible and points out the injustice of permitting the sov- 
ereign authority, which gives life to the corporation, to destroy its 
property by indirection. Were the question an open one, this view 
would hâve great weight though modifled somewhat by a contempla- 
tion of the inéquitable results which might ensue were the Pennsyl 
vania doctrine pushed to its logical conclusion. Might it not follow 
that instances will be more numerous than at présent where a com- 
munity is held in tbe grasp of a selfish and unyielding monopoly 
which condescends, for an exorbitant reward, to deal out liquid flltli 
in parsimonious doses to the parched but helpless inhabitants? Ad- 
raitting that the Meadville décision cannot be reconciled with the dé- 
cisions of the courts of New York, it is clearly the duty of this court 
to follow the latter. 

The latest exposition of the law upon this subject will be found in 
Bienville Water-Supply Go. v. City of Mobile, 95 Fed. 539. The cases 
cited by the complainants' counsel, and several others of similar im- 
port, are there commented upon and their inapplicability to a case 
like the one at bar is clearly pointed out. The court statss its con- 
clusion in language, equally applicable hère, as follows: 

"Thus we hâve seen that the contract, in every case to which our attention 
has been called, either provided for an exclusive riglit in tlie water company 
to supply water to the city and its inhabitants, granted or contracted for by 
the city, or contained a covenant by the city that it would not erect water- 
works of its own, and would abstain from granting the right to do so to a 
competing company, during the life of the contract. We hâve seen that the 
contract under considération in this case contains no such stipulation or agree- 
ment. We hâve seen that it does not attempt to grant any exclusive right 
to the complainant, and that it contains no provision that the complainant shall 
furnish water to the inhataitants of the city of Mobile, and no covenant by 
the city that it will not build or acquire waterworks of its own, or abstain 
from supplying water to its inhabitants, during the continuance of the con- 
tract. * * * My conclusion, then, is that the complainant has shown no 
valid or légal grounds on which to grant it the injunction prayed for in the 
bill." 
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Several of the complainants' arguments are addressed to the ethical 
Tather thah tie légal aspects ^t the contre versy^ It mày be, in vie w 
of existing relations, fhat thé défendants' conduct' wà'à not actuated 
by thé purest niorality or the most exalted altruîsm. It may be 
that, having granted a franchise to the water eompahy, gôod faith 
required thàt they should not constrUçt a systein bf their own, at 
teast «ntil they had conderùkiëd and paîd for the property of the Com- 
pany. But thèse are considèi*atipns M'hïcîi the court is not called 
«pon to détermine. The golden rule is net a rule in eqnity and iintil 
the courts are givèn jurisdictîbii to enîôrce the principles of the deeu- 
logue their duty will be accomplished vvlien they hâve iîScertaiiied and 
enforced thé légal rights of the pàrtiësi The court has no doubt as 
to what those rights are tindèr the statutés of this state as interpreted 
by tribûttals whose judgments this court is' boiind to respect, but it 
may not beainiss to suggest that 'a provision, of law safeguarding the 
rights ôf existing corporations Would be in acddrdance witli natural 
justice ând would prèvëÈitthë destruction of prbperty in, thé hands 
of innoteent parties who are powerless to protéct thfemselves. ïhe 
biU must be dismissed. 



WILLIAMS V. GOLD HILL MIN. 00. et al.; 
(Circuit Court, N, D. Oalifomia. August 28, 1899.) 

■'''„'■'■ ^ ' ^_' No. 12,531. ','■ 

1. FoBEiON Corporations— SÙbjeotion to Poi.igt and La-w's of State. 

Tbie rlght of a îorei^' corporation to eUgaëe in business in another state 
dépends ùpon tlie eomlty of that state, and tliis comity is again limlted by 
the public poliey cf the: state, which may.be inferred from Its gênerai 
attitiule with regard to s^ch corporations, or may be positively declared by 
statutè. 

2. MOKTGAGB OF MiNING PRoSpERTY IN CaLIFOKNIA. 

The state of California having declared its public poliey by its constitu- 
tion; lOarticle 12; § 15), whlch provides that "no corporation organized out- 
side the liinits of this state shall be allowed to transact business in this 
state on more favorable conditions than are prescribed by law to slmilar 
corporations organized undér the laws of this state," and having provided 
by statute (St. 1880, p. 131), applicable by its terms tb ail mlning corpora- 
tions, that "it shall not be lawful for the directors of any mining corpora- 
tion to sell, lease, mortgage or otherwise dispose of the whole or any part 
of the mining groundowned or held by such corporation * * * unless 
such act be ratifled by the holders pf at least two-thirds of the capital 
stoclj of such corporation,"' and prescribed the maunertn which such rati- 
fication must be shown, a corporation of another state, holding mining 
groimd' in California, Is governed as to its conveyance or incunibrance by 
such statute, and a mortgage thereon.'not ratifled by its stoekholders In 
the in.ihiier prescribed, is void. 
S. FEDERAL Courts— AuTHORiTY of, State, Dépistons. 

ThP (îëcisions of the suprême court of California holding tliat judgment 
creditors of a mining corporatiori may question the valldity of a mortgage 
given by the corporation on the ground thàt it was not ratifled by the 
stockholdeïs, as reguired by the state statute,, do not relate to any question 
of commercial or gênerai law, but are local' in their effect, and are binding 
on a fédéral court.i 

1 As to state laws as rules of décision in fédéral courts, see note to Wllson v. 
Perrin, 11 0. C. A. 71, and, supplementary thereto, note to Hill v. Hite, 29 
C. C. A. 553. 
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This ig a suit to foreclose a mortgage given by a mining corporation 
on its mining property. The answering défendants are judgment 
creditors of the mortgagor. On final hearing. 

Thomas S. Ford, 0. Walter Artz, and E. J. McCutchen, for complain- 
ant. 

J. M. Walling, for respondents. 

MOBROW, Circuit Judge. This is an action to foreclose a mort- 
j^age upon certain mining property situated in Nevada county, in this 
State. The mortgage was executed by the Gold Hill Mining Com- 
l)any on July 1, 1890, and conveyed the property mortgaged to G. 
Livingston Morse, of the city of New York, as trustée, to secure the 
payment of 100 bonds of $500 each, making $50,000 in ail, payable 
at ûve years from date, with interest, payable semiannually, at the 
rate of 10 per cent, per annum. The respondents George G. Gaylord, 
(Charles E. Maddrell, and Dwight T. Rolfe are judgment creditors of 
the respondent corporation. It is alleged in the bill that a default 
has been made by the respondent the Gold Hill Mining Company 
in the payment of the principal and interest of the bonds, and thereby 
default has occurred in the performance of the conditions of the mort- 
gage. It is alleged that the persons or parties other than said min- 
ing Company named as respondents in the bill of complaint hâve or 
claim to hâve some interest in or lien upon the premises covered by 
the mortgage, vphich interest or lien, if any, accrued subsequently 
to the lien of said mortgage, and is subject and subordinate thereto. 
The respondent the Gold Hill Mining Company has been served with 
a subpœna, and has defaulted. The respondents Gaylord, Maddrell, 
and Rolfe hâve appeared and answered the bill. Tlie respondent 
Gaylord dénies that the Gold Hill Mining Company was authorized 
to issue the bonds, or to exécute the mortgage; allèges that at the 
date of said mortgage and bonds respondent corporation had its prin- 
cipal place of business in the city of New York, and that said bonds 
and mortgage are payable in the state of New York ; that, according 
to the by-laws of said corporation, no person was, on July 1, 1890, 
eligible for élection as a director thereof, unless he was a bona ûde 
owiier of 100 shares of capital stock in the company at the time of his 
élection; allèges that noue of the parties acting as directors at the 
date of the mortgage and bonds were the ov/ners of such shares; that 
by the provisions of the laws of AVest Virginia (Code, c. 53, § 49) a di- 
rector of a corporation must be a stockholder in the corporation ; dé- 
nies that the said corporation had any board of directors at the date 
of the adoption of the resolution authorizing the exécution , of the 
mortgage and bonds mentioned in the bill; that there were any stock- 
holders or any directors of said corporation, or any persons iiuthorized 
to vote for directors, or persons authorized to represent said corpora- 
tion at the date of the alleged authorization of the said bonds and 
mortgage; allèges that the said corporation was not indebted at the 
date of said mortgage and bonds, but that the mortgage and bonds 
were attempted to be authorized and executed solely for the benefit of 
persons who pretended to represent said corporation as stockholders 
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and directors; that no considération had been received by said cor- 
poration, from any of the persons in wbose interests said mortgage 
and bonds were issued; that tie, exécution and delivery of said mort- 
gage and bonds were authorized, if at ail, only by the votes of pre- 
tended stockholders of said corporation, each of whom was directly, 
personally, and flnancially interested therein, and received the full 
beneiit thereof, and lience said mortgage and bonds are fraudaient 
and void; allèges that the respondent corporation is organized for 
working.the mining claims described in the bill; that the mortgage 
or trust deed set out in the bill, and alleged to hâve been executed by 
said corporation, was not ratified by the holders of at least two-thirùs 
of the capital stock of said corporation, as required by an act of the 
législature of the state of California approved April 23, 1880, entitled 
"An act for the further protection of stockholders in mining compa- 
nies"; allèges that M. J. Shoecraft and O. Littlefield, whose names 
appear signed to the mortgage or trust deed, were not respectively 
président and secretary of the said corporation at the time of the 
exécution of said mortgage; dénies that said mortgage was executed 
by the président and secretary of said corporation, or either of them, 
and that the premises described in the bill were conveyed to G. 
Livingston Morse, trustée of the plaintiff, and that by virtue of said 
mortgage any lien was created upon said mining claim and premises 
in favor of said Gr. Livingston Morse; that said mortgage was au- 
thorized, made, executed, or delivered in conformity with law; dé- 
nies that said 100 bonds hâve been disposed of to bona âde holders for 
value; that respondent mining company is indebted in the sum of 
|2,500 semiannual interest on account of said bonds for each or any 
half year since July 1, 1893, or prior thereto; that on July 1, 1895, 
the sum of $50,000 principal, or said principal sum and interest there- 
on, became due and payable; that respondents' claim has arisen subse- 
quently to the lien of said mortgage, and is subject thereto; allèges 
that respondent Gaylord recorded in the superior court of the county 
pf Nevada, state of California, a judgment for the sum of |12,439.26, 
together with $8 costs, which judgment has not been appealed from, 
modifled, vacated, or set aside, but still remains in full force; that, 
subsequeit to the entry of the above judgment, said respondent 
caused an exécution to issue, and that said mining claims were sold 
by the sheriff on October 30, 1897; that at this sale respondent Gay- 
Iprd, being the highest bidder, became the purchaser thereof for the 
sum of $13,331.82, whereupon the sheriff issued a certiiicate of sale 
to said respondent, which he now holds, no rédemption having been 
made; that on October 29, 1897, in the superior court of the county 
of Nevada, state of California, respondent recovered a second judg- 
ment against said Gold Hill Mining Company for the sum of $4,504.87 
and $6.75 costs, which judgment constitutes a Jien upon the mining 
claims described in the bill, but which is wholly unsatisfied since re- 
spondent is, thé owner and holder of said claims; dénies that said 
mortgage was given to secure the purchase price of the property ; al- 
lèges that the property had been purchased and paid for before the 
exécution of said mortgage or bonds; dénies that any considérable 
portion of the money was used and appropruited as wo];'king capital 
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to start said mine. Eespondent asks for a decree that complainant 
hâve no lien upon the premises described in the bill; that respond- 
ent's claims of lien are paramount to those of complainant; that the 
amount due and to become due on account of said bonds and interest 
be determined, and that respondent hâve such further relief as is 
agreeable to equity. Eespondents Maddrell and Eolfe hâve flled a 
joint answer, in which the same allégations and déniais are made as 
in the answer of Graylord, except that said respondents allège that a 
judgment was recovered in the superior court of the county of Nevada, 
state of Calif ornia, by Charles Maddrell, against said Gold Hill Min- 
ing Company, for the sum of $603.55 and costs amounting to $5.90 ; 
that upon an order of sale the property described in the bill was sold 
by the sheriff to satisfy said judgment, and at said sale respondents 
became the purchasers of the property for the sum of $675.25, where- 
upon the sheriff issued to them a certifieate of sale, and respondents 
are now the owners and holders of said certifieate of sale, no rédemp- 
tion having been made. The prayer of thèse respondents is identical 
with that of the respondent Gaylord. 

The Gold Hill Mining Company is a corporation organized under 
tlie laws of West Virginia on June 23, 1890, and consequently a cor- 
poration foreign to the state of California. The récognition of its 
existence, therefore, and the enforcement of its contracts in this 
state, dépend upon the comity and consent of the state. Corpora- 
tions chartered by one sovereignty hâve no authority to exercise 
their franchises in another, except as the latter shall permit; but 
by comity they are suffered to do so where it will not contravene 
any principle of local policy, or any gênerai statute. As was said 
in Eunyan v. Coster's Lessee, 14 Pet. 122 : 

"Everj' power which a corporation exercises in another state dépends for its 
valldity upon the laws of the sovereignty in which it is exercised, and a cor- 
poration can malce no valid contract without the sanction, express or implied, 
of sucli sovereignty." 

In the case of Paul v. Virginia, 8 Wall. 168, Justice Field, deliver- 
ing the opinion of the court, said: 

"The corporation, being the mère création of local law, can hâve no légal 
existence beyond the limits of the sovereignty where created. As said by this 
.court in Banlî y. Earle, 13 Pet. 588, 'it must dwell in the place of its création, 
and cannot migrate to another sovereignty.' The récognition of its existence 
even by other states, and the enforcement of its contracts made thereln, dé- 
pend purely upon the comity of those states,— a comity which is never extended 
where the existence of the corporation or the exercise of its powers are prej- 
udicial to their interests, or répugnant to théir policy. Having no absolute 
right of récognition in other states, but depending for such récognition and the 
enforcement of its contracts upon their assent, It foUows, as a matter of course, 
that such assent may be granted upon such terms and conditions as those states 
may thinlî proper to Impose. They may exclude the foreign corporation en- 
tirely. They may restrict its business to particular localities, or they may ex- 
act such seeurity for the performance of its contracts with their citizens as 
in their judgment will best promote the public interest. The whole matter 
rests in their discrétion." 

The constitution of the state of California déclares the public pol- 
icy of this state with regard to foreign corporations in article 12, § 15, 
as follows: 
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"No corporation organized outside the Umits of thls state shall be allowed 
totransact business in tlils state on more favorable conditions tlian are pre- 
sèrlbed by law to simllar corporations organized under tlie laws of ttiis state." 

Respondents deny the validity bf the mortgage set up in the bill, 
as it was nôt exeeuted in accordance with the provisions of an act 
of the législature of the state of California approved April 23, 1880, 
and entitlèd "An act for the further protection of stockholders in 
mining companies," section 1 of which reads: 

"It shall not be lawful for the directora of any mining corporation to sell, 
lease. mortgage, or otherwise dispose ot the whole or any part of the mining 
gronnd owned or held by such corporation, nor to purchase or obtain in any 
way any addltlonal mining ground uhless such act be ratlfled by the holders 
of at least two-thirds of the capital stocis of such corporation. Such ratifica- 
tion may be made either In writing, slgned' and aciinowledged by such stock- 
holders, or by resolution duly passed at a stockholders' meeting called for that 
purpose." St. Cal. 1880, p. 131. 

The mortgage in question was not ratifled by the stockholders, as 
provided in the statute quoted. 

In the case of McShane v. Carter, 80 Cal. 310, 22 Pac 178, the su- 
prême court of this, state said, with regard to the section above 
quoted: 

"We think that the provision of said act goes to the power or authority of 
the directqrs. It cannot be, construed to relate n^erely to thelr personal lia- 
billty, iox no penalty Is imposed upon them, and to So c'oiistrue it would be 
to practlcally nullify the act. In oUr 6t)lnion, the directors of mining corpora- 
tions hâve no power or authority to oonvey the mining ground wlthout the 
consent of the holders of two-thirds of the stock given, as prescribed by the 
act;, and it f oUo^s, withoutsuçh consent, the title does not pass; and, if this 
be so. thè' Question can be ralsed by any one who connects Mmself with the 
title of thé corporation whleh owBed the property, a^ well as by the stockhold- 
ers thereof." . ' 

To the saine eflfect is Milling Co. t. Kennedy, 81 Cal. 356, 22 Pàc. 
679, ;'!,/ ■ ■ ,•' ■; ." ';■ V\: 

The terms of the act and the décisions of the suprême coiurt plain- 
ly déclare the law with regard to the mortgaging of mining property 
by a corpôraiion in this state uhder tbé statutes of 1880. : On April 
23, 1880, another statute was approved, entifléd '"An âct amend- 
atory of an actentitled 'An act for the better protection of the stock- 
holders iii corpo'i^ations fôrnied under tbe la-W'S bf thé sta:te of Cali- 
fornia, for tbe,pÙTp6s,e of carrying on and conducting the business" 
of mining,' approved March 30, 1874": St. Cal. 1880, p. 134. Section 
1 of this statute reads : 

"Section 1. It shall be thé dijty of the secretary of evéry corporation formed 
under the laws of this stàte for the purpose of mining tot^èp a Complète Set 
of books," etc., ' ' ' ., , 'r'',\'.' ' 

Then foUow certain provisions regardîng' the balance sheet, the 
duty of the superin tendent, etc. In the case of Miles v. Woodward, 
115 Cal. 308, 46; Pac. 1076, plaintiff contended thfit the act above 
referred to was unconstitutional, because it allowed corporations 
organized beyond the state limits to transact bnsiness within the 
state upon more favorable conditioiis tha.n similar corporations or- 
ganized iinder the laws of this state. ^The suprême court, through 
Justice Henshaw, said: 
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"It is first contended that.the act in question is unconstitutional, for tlierea- 
sôn that it opérâtes only ' up'on doiïiestic corporations, and tliereby allows for- 
cign corporations to traiisaef business witiiin tliis state npon more favorable 
conditions tlian are prêSeribed by law to similar corporations organized under 
ilie la%Ys of this state, in violation of section 15, art. 12,: of the constitution. 
But thé àet. as its title déclares, is an act designedfor the 'better protection 
of tiie Stoclvholders in corporations formed under tlie laws of the state of Cali- 
fomla for the purpose of carrying on and conducting the business of mining.' 
Tlie statut© is, in its nature, both pénal and remédiai. It is directed to the 
internai affairs of the corporation, and not to its outside dealings, or to the 
conduct of its business. ïhe constitution was not designed to limit the powers 
of the législature when deallng with the organisation and government of cor- 
l)oa-atlons whlch are created by its, own wili and act. Ovèr such corporations 
it bas and may exercise full powers of control. Over the organization and 
internai govemnient of foreign corporations it has no such powers. The laws 
of the state do not hâve extraterritorial force. It would be meaningless for 
this state, to try to legislate upon the internai affairs of such foreign corpora- 
tions, and it ha's not attempted to do so. The law is designed to protcct stock- 
liolders of domestic corporations, and to that end has declared that the directors 
of ibçse corporations, the eonduct of whose internai affairs is subject to the con- 
n-ol of tiie législature, shall do spécifie acts, under a prescribed penalty for 
their failure and refusai. It does not, therefore, relate to the business of the 
corporation, nor impose burdens or restrictions upon domestic corporations In 
!he eonduct of their business, from which foreign corporations are relieved, but 
))ertaing as exclusively to corporate manageroent as do the Gode provision» 
relating to tlie organization and eonduct of savings and loan corporations, and 
iill corporations whose internai affairs are more or less carefuUy regulated by 
ïhe laws of the state." 

Complainant contends that the acts (St. Cal. 1880, p. 134, and Id. p. 
1-31) constitute but one statute, relating only to domestic corpora- 
tions, and that, consequently, a foreign corporation, such as the re- 
iîpondent corporation, is not bound by it. But an examination of the 
statutes in question by no means supports complainant's position. 
In the first place, the titles show very clearly the scope of the two 
acts, which were both passed upon the same day. The title of St. 
Cal. 1880, p. 131, is "An act for the further protection of stockhold- 
crs in mining companies"; that of Id. p. 134, is "An act amendatory 
of an act entitled 'An act for the better protection of stockholders and 
corporations formed under the laws of the state of Oalifornia, for the 
j)uipose of carrying on and conducting the business of mining,' ap- 
Iiroved March 30, 1874." The gênerai terms of the flrst of thèse titles, 
;is contrasted with the spécifie déclarations comprised in the second, 
irttist be apparent at flrst sight. The one is an act for the protection 
of stockholders in mining corporations, the other amends an act for 
the better protection of stockholders in mining corporations formed 
under the laws of Oalifornia. A comparison of the text of thèse two 
statutes goes still further to show the distinctive features whicb 
mark them as separate statutes dealing with différent subjects. St. 
Cal. 1880, p. 131, explicitly enjoins, as quoted above, that the directors 
of a mining corporation shall not sell, lease, mortgage, or otherwise 
dispose of mining ground without the ratification of two-thirds of the 
stockholders, which ratification must be evidenced by writing, or by a 
resolution of a meeting of stockholders called for thât purpose. It 
prescribes further that the stock shall be in the name of the real own- 
er or trustée, and directs when the books are to be closed, and how 
the stock is to be voted. Id. p. 134, lays down explicit directions for 
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tbe Eeeping of books, the making of a balance sheet, the duty of tbe 
superintendent, and the examination of grounds, and imposes certain 
pènalties, The act of which this act is an amendment (St. Cal. 1873- 
74, p. 866) deals precisely with thèse same matters, and refers evi- 
dently and exclusively to domestic corporations. A comparison of 
the two statutes passed on April 23, 1880, leads, therefore, to the fol- 
lowing conclusion: The flrst act (St. Cal. 1880, p. 131) applies to ail 
mining corporations doing business in this state, and régulâtes the 
actions of such corporations in selling, leasing, mortgaging, or other- 
wise disposing of mining ground oWned by corporations in this state. 
The second act (Id. p. 134) applies only to domestic corporations in 
the conduct of their internai affairs. The former is a gênerai law, 
affecting ail mining corporations transacting business in this state, 
foreign corporations equally with domestic, and is in pursuance of the 
requirements of the constitution of the state expressly providing that 
foreign corporations shall not transact their business at an ad- 
vantage over domestic corporations. Against this construction of 
the ârst statute the complainant contends that ail the powers pos- 
sessed by the mining company as a corporation, and ail its relations 
with its stockholders, dépend upon the sovereignty creating the cor- 
poration, and that this sovereignty alone bas visitatorial powers. 
Thus, while the state of California bas fuU power to regulate the 
form of instruments creating a lien, it bas no power to dictate in 
what manner corporate action shall be evidenced, or to interfère with 
the internai management of a foreign corporation in any way. Since 
there is no express provision that foreign corporations must take cer- 
tain prescribed corporate action, it cannot be assumed that the légis- 
lature intended any such action to be taken. In support of this 
contention counsel cite Saltmarsh y. Spaulding, 147 Mass. 224, 17 
N. E. 316. In this case a mortgage deed had been made by a foreign 
corporation organized in New Hampshire of land in Massachusetts. 
This corporation was authorized, under the laws of New Hampshire, 
to make contracta to purchase and convey necessary real estate, and 
to adopt by-laws regulating the powers and duties of its offlcers. The 
Massachusetts statute required that a vote of stockholders was nec- 
essary to a conveyance of real estate hy a corporation. Pub. St. 
Mass. c. 106, § 23. The court held that this statute did not apply to 
foreign corporations, and Devens, J., in the course of bis opinion, 
said: 

"While the gênerai principle undoubtedly is that the law of the place where 
real property is situate exclusively governs as to the title of parties therein, 
the disposition and mode of transfer thereof, and the solemnîty attending such 
transfers, and while we do not doubt that it would be possible to provide hy 
législation that foreign corporations permitted to own real property situate in 
this state should only transfer the samé by authorlty of its stocliholders, no 
such provision has been made. Atty. Gen. v. Mining Go., 99 Mass. 148. While 
they must comply In their forms of conveyance with those hère required, they 
dérive their aut^ority to make them from the rules Imposed upon them by 
the States where tbey are created." 

In this state, however, the procédure necessary to the validity of 
a mortgage made by a mining corporation has been expressly de- 
clared by statute, and the intention of the législature that such pr«- 
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cedure should be incumbent upon ail mining corporations doing busi- 
ness in this state is further evidenced by the fact that another statute 
upon another subject was passed upon the same day, referring spe- 
ciflcally to domestic corporations. 

In the case of Vanderpoel v. Gorman, 140 N. Y. 563, 35 N. E. 932, 
cited bj' complainant's counsel, it was held that an assignaient for 
the benefit of creditors, made by an insolyent foreign corporation, 
valid under the law of its domicile, will be recognized as valid in 
New York, and that the statute of New York (section 48, c. 564, 
Laws 1890) prohibiting an assignaient by a corporation in contempla- 
tion of insolvency does not apply to foreign corporations. Counsel 
quote a portion of the opinion of Peckham, J., on this case. The 
learned judge discusses at length the reason why forfeign and domestic 
corporations do not necessarily stand upon the same footing in the 
matter of assignments, but running through his opinion are expres- 
sions such as the foUowing: 

"As the prohibition is not contained in any statute of the state, we are 
unable to diseover any public policy of the state which would stand in lieu of 
a positive statute, and prohibit our récognition of the validity of this transfer." 
And again: "It is thus seen that there are diflferences of a marlied character 
between a domestic and a foreign corporation in relation to this subject. The 
différences are so marked that the statute regarding domestic corporations can 
furnish no proof as to the existence of a public policy which, ia the case of 
foreign corporations, should stand In the place of, and be équivalent to, that 
fitatute." 

The constitution of this state, however, does furnish precisely such 
proof of the existence of a public policy as the learned judge dé- 
clares himself unable to diseover in the statutes of New York appli- 
cable to the case under his considération; and that public policy is 
declared to be that, in this state, there shall be no discrimination in 
favor of a foreign corporation. In the case of Demarest v. Flack, 
128 N. Y. 205, 28 N. E. 645, cited by complainant, Peckham, J., dealt 
with the question as to whether the défendant in that action was 
entitled to récognition as a corporation in the state of New York. 
Défendant had incorporated under the laws of West Virginia. The 
corporators were citizens of New York, and they had foi-med a cor- 
poration for the sole purpose of doing business in the state of New 
York, and it was contended by complainant that therefore, and on 
that account, they were not entitled to be recognized as forming a 
valid corporation in the state of New York. This contention was 
disallowed. But this is by no means the question hère. If the cor- 
poration under considération has been duly organized according to 
the laws of West Virginia, it will be recognized as a valid corpora- 
tion in this state. But the point under discussion is that the re- 
spondent corporation, — admitting that it is a duly-organized foreign 
corporation, — in the matter of executing a valid mortgage of mining 
property, is governed and controlled by the law laid down by the 
statutes of the state of California for the mortgaging of such mining 
property by a corporation. In the course of this opinion occur the 
f ollowing with regard to foreign corporations : 

"When they corne to our state to do business, they must conform to our laws 
relating to foreign corporations, and comply with the terms laid down by us 
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as conditj&ns of allowiog tlj«m to ; transact business ;h€;^." ; : Ajid; agaln : "The 
super yisjôn of a 'foreign corporation rby tbiSiSta,te^iay easily,,l?e exercised by 
Inipbsiùg' tenns as a condition bf permltting it to do businesà hè^e." 

Another case cited by complainant in the. same connection is 
American WaterworksCoi T. Fajfniers' Loan & Trust. Oo.,;20 C. C 
A. 138, 73 Fed. 956. This was an appealirom the circuit court of 
the United. States for the district of îfebraska. Tlie suit eut of 
whicli;;tlie;a,ppeal arose was brougjlt by the Farmers' LOan & Trust 
Company, the appeUeej ,to foreploae aû> original and a supplemental 
mortgage on certain wftiterworks situât^ in the city of Omaha, Neb., 
which were given to secure the payment of an issue of negotiable 
bonds tp the amountof. four millions ofi dollars that were executed 
by the American Waterworks Company> a corporation of the state 
of Illinois.; Thayer, J., in delivering the Opinion of the court, said: 

"The powers tlius conferred on tlie Illinois Company by the laws of Illinois 
it carried with it into the state of Nebraslia, and was prlvlleged ta there exer- 
cise, unless it was prohibited so doing by the provisions of soine local law 
or the publie policy of that state. Oôwell y, Springs Oo., 100 U. S. 55, 59; 
AcadewyV. Sullivan, 116 111. 375, 6 N. E. M And no If^w of the state of 
Nebraskâ has been cited which, in our judgmept^.depriveii the îltoois company 
of its rîght to exercise within the state of Nebr^sls;^ its charteppower to mort- 
sage real estate by it pWned and there situated." , r, 

In the présent cqntroversy, ho,we*er,' ti(ère is ho question of the 
l'ight of the respondént corporation to mortgage the mining property. 
The only question is, did t|ie corporation comply with the require- 
ments of thç State laws re'garding the procédure to be ^dopted by 
(orporations in the mortgagiiig of minih^ 'property? The personnel 
and tlie intetnal mahagenièhtof foreign corporations are subject to 
the laws of the state tirider ^hîch they are organized, and by virtue 
of which they are entitled to ëxist as corporations. But when such 
foreign corporations coiné to do business in the staite of California 
they are reStrained by the |)ùl)lié ï)blicy of the state ;f rom the en- 
joyment of privilèges nqt i)articipated ih by the domestic corpora- 
tions organized under and ëiistiûg by virtue of the laws of this 
state. What are the formalities which attend the conveyance or the 
mortgagingof property by a mihing corporation in this state under 
the aet of 1880? They are dètailed in the flrst section of that act, 
as it has been quoted above. The act of selling, leasing, mortga- 
îïing, or any other of the acts therein enumerated, must "be ratifled 
by thé holders of at least two-thirds of the capital stock of such cor- 
poration. Such ratification may be made either in writing, signed 
and acknowledged by such stockholders, or by résolution duly passed 
at a stockholders' meeting called for that purpose." Hère the law 
distinctly lays down the mode of procédure to be followed by mining 
corporations. No exceptions a:re made, and the public, policy of the 
state is plainly declared' to be that foreign corporations shall enjoy 
no superiority over domestic, under the state laws. 

In 2 Mor. Pf iv. Gorp. § 965, we find : ." , 

"It is not necessary in ail cases that a state ^hpuld, by statute, expressly 
exclude foreign corporations, in order to indiéafé that ttiey shall not be allowed 
to act within its jurisdiction. The will of the state may be implied from its 
gênerai policy and législation. Chief, Justice Taney said: ; 'WJienèver a state 
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suffleiently indieates that contracts whicli dérive their validity from its comity 
are répugnant to its policy, or are considered injurious to its Interests, the 
presumption in favor of its adoption can no longer be made.' Bank v. Earle, 
13 Pet. 592. Accordingly it lias been held that foreign corporationsi liave no 
right, by the law of comity, to do acts within a state whieh are proliibited by 
the laws of that state to its own eitizens, or corporations engaged In a slmilar 
business." 

In the case of Palis v. Building Go., 97 Ala. 417, 13 South. 25, the 
court said: 

"When a corporation of foreign création not only attempts to enforce rights 
before our tribunals, but goes further, and actually pertorms corporate acts 
witliin our jurisdlction, it can claim no exceptional rights or privilèges which 
may hâve been conf erred by the law of its création, if such enf orcement in- 
volves a breach of our own public policy or statutory System. The législature 
of one state cannot confer rights and authorize their exercise beyond its own 
boundaries, unless they be in harmony wlth the gênerai policy of the state 
or country In which their exercise is attempted." 

In Manufacturing Go. v. Wetzel (Tenn. Oh. App., Feb. 8, 18&6) 35 
S. W. 89B, the Southern Mutual Building & Loan Association, a for- 
eign corporation, held three mortgages or trust deeds whieh had been 
executed to it in Tennessee, and under which the trustée proposed 
to sell certain property. The bill asked for an injunction to prevent 
the trustée from selling the property in question, and that the trust 
deeds and the contracts thereunder be declared illégal and void, 
on the ground of noncorapliance with statutory requirements regard- 
ing building and loan associations. One ground of demurrer to the 
bill claimed that "a contract made by a foreign corporation before it 
has complied with statutory prerequisites is not void, because the 
act does not expressly so déclare." This ground of demurrer was 
disallowed. 

In the case of Union v. Yount, 101 U. S. 352, Justice Harlan says: 

"For, besldes the admitted incapaclty of a corporation of one state to exer- 
cise its powers in another state, except with the assent or permission, express 
or implied, of the latter, it is a principle 'as inviolable as it is f unclamental and 
conservative that the right to hold land and the mode of acquiring title to 
land must dépend altogéther on the local law of the territorial sovereign,' "— 
In connection with which are cited Runyan v. Coster's Lessee, li Pét. 122, 
and Lathrop v. Banli, 8 Dana. 114. 

See, also, Mortgage Go. v. Oross, 93 111. 483, 493; People v^ How- 
ard, 50 Mich. 239, 15 N. W. 101. 

'■ From a considération of the law and the varions authorities, it 
appears that the right of a foreign corporation to engage in business 
in another state dépends upon the comity of that state, and that 
this comity again is limited by the public policy of the state, which 
public policy may be inferred from the gênerai attitude of the state 
with regard to such corporations, or maj^ be positively declared by 
statutory enactment. In the case in question the state has declared 
its public policy in the state constitution, and has prescribed by stat- 
ute a certain mode of procédure to be followed by ail mining corpo- 
rations in the rhortgaging of mining lands. It was the duty of the 
foreign corporation to comply with those requirements. It came 
into this state to do business. It should hâve done its business in 
accordance with the law of this state. 
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Complainant maintains that respondents, as JTidgment cteditors, 
cannot question the authority of the corporate action jtuthorizing the 
execùtîoïi ôjf thé mortgage and the issue of the bonds, to which re- 
spondents réply that they do not question the issue of the bonds, but 
the lien of the mortgage, which lien, they maintain, is of no value 
for noncompliance with statutory requirements. It was held in the 
case of MqShane v. Carter, 80 Cal. 310, 22 Pac. 178, cited above, that 
the "question [of title] can be raised by any one who connects him- 
self with tbe title of the corporation which owned the property,aswell 
as by the stocbliolders thereoif." See, also, MiUing Co. v. Kennedy, 
81 Cal. 356, 22 Pac. 679. Complainant endeavors to meet thèse dé- 
cisions of the suprême court of this state with the claim that the 
ruling of the state court in the above cases must be disregarded by 
the fédéral côUrt on the grounds that tlxis particular point does not 
involve the construction of a statute, but is a question of commer- 
cial law, and, such being the case, the court must follow the inde- 
pendent rulings of other fédéral tribunals. What is commercial law ? 
In the case of Eailroad Co. v. National Baink, 102 U. S. 14, 31, the 
suprême court said : 

"It is a law not peeuliar to one state or dépendent upon local authority, but 
one arising oiit of the usages of the commercial world." 

Mr. Justice Clifford, in a concurring opinion, on page 55, refers 
to Bouvier 's définition of "Commercial Law," as follows: 

"Commercial law is a phrase employed to dénote the branch of the law which 
relates to the rights of property and the relations of persons engaged in com- 
merce. Persons engaged in commercial adventures, wherever they may hâve 
their domicile, hâve business relations throughout the civilized world, from 
which it résulta that commercial law is less local and more International tbaa 
any other System of law except the law of nations." 

It appears to be clear that the parties tb this action cannot be de- 
scribed as persons engaged in commercial adventures, in the sensé in 
which that term is ordinarily employed. 

In the case of Swift v. Tyson, 16 Pet. 1, Story, J., in delivering the 
opinion of the court, said, referring to the thirty-fourth section of 
the judiciàiry act of 1789 (1 Stat. 92) : 

"It never has been supposed by us that the section did apply, or was designed 
to apply, to questions of a more gênerai nature, not at ail dépendent upon local 
statutes or local usages of a flxed and permanent opération; as, for example, 
to the construction of ordinary contracts or other written instruments, and 
especially to questions of gênerai commercial law where the state tribunals 
are called upon to perform the like functions as ourselves,— that is, to ascer- 
tain, upon gênerai reasoning and légal analogies, what is the true exposition. 
of the contract or instrument, or what is the Just rule furnlShed by the prin- 
ciples of commercial law to govem the caSe. And we hâve not now the 
slightest difficulty in holding that this section, upon its true intendment and 
cofistruction, is strictly limlted to local statutes and local usages of the char- 
acter before stated, and does not extend to contracts and other instruments- 
of a commercial nature, the trué interprétation and effect whereof are to be 
sought, not in the décisions of the local tribunals, but in the gênerai principles 
and. doctrines of commercial jurisprudence. . ♦ * * The law respecting nego- 
tiable instruments may be truly declared, in the language of Cicero, adopted by 
Lord Mansfleld in Luke v. Lyde, 2 Burrows, 882, 88T, to be in a great measure 
not the law of a slûgle country, but of the commercial world. 'Non erit alia 
lex Romse, alia Athenis, alia nunc, alia post hac, sèd et apud gentes, et omni 
tempore, una eademque lex obtinebit' " 
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It is évident that even with this libéral définition of commercial 
law complainant's argument in this regard cannot prevail. There is, 
on the contrary, every reason to consider this as a case in which tke 
décisions of tlie state court carry ttie weight of autliority. In cases 
AvMch. dépend upon the statutes of a state, and particularly in such 
cases as relate to the title to land, the United States suprême court 
will adopt the construction of the state courts whenever it is possi- 
ble to ascertain this construction. Polk y. Wendall, 9 Cranch, 87. 

In Gardner y. Collins, 2 Pet. 58, the case depended upon the con- 
struction of the statute of descent of Ehode Island of 1822. The 
court said: 

"If this question had been settled by any judicial décision in the states where 
the land lies, we should, upon the uniform piinciples adopted by this court, 
recognize that décision as a part of the local law." 

See, also, Elmendorf t. Taylor, 10 Wheat. 152. 

Again, in the case of Shelby v. Guy, 11 Wheat. 361, the court held: 

"That the statute law of the states must furnish a rule of décision to this 
court as far as they comport with the constitution of the TJnited States in aU 
cases arising within the respective states, is a position that no one doubts. Nor 
is it questionable that a iixed and received construction of thelr respective 
statute laws in their own courts makes, in faet, a part of the statute law of 
the country, however we may doubt the propriety of that construction." 

The décision, then, of the suprême court of this state must, for 
every reason, prevail in this case. The construction placed upon 
the statute in question by the state court becomes statute law, and 
this court can do nothing but accept it. The décisions in the cases 
of McShane v. Carter and Milling Co. v. Kennedy déclare that re- 
spondents, as judgment creditors, bave the right to question the 
validity of the mortgage in this case, and there is no merit in the 
contention of complainant that this right can be denied by this court. 
The mortgage being invalid by reason of the noncompliance of the 
directors of the respondent corporation with the statutory require- 
ments of this state, it will not be necessary to consider the other 
objections relating to its exécution and the organization of the re- 
spondent corporation. A decree will be entered in favor of the re- 
spondents, in accordance with this opinion. 
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(Circuit Court, S. D. Ohio, W. D. May 22, 1899.) 

No. 5,281. 

Action bt Forbigst Administkator— Dbath by 'Wrongfdl Act. 

Under Kev. St. Ohio, § 6133, providing that a foreign administrator may 
prosecute an action in that state In his capacity of administrator in like 
mariner as a nonresident may sue, a foreign administrator may maintain 
an action for death of the décèdent by wrongful act, as authorized by sec- 
tions 6134, 6134a, 6135, allowing an action for death by wrongful act, and 
permitting an administrator to sue on behalf of the beneficiaries. 

Same— Parties in Intkrkst — Fédéral Jurisdiction. 

Under Rev. St. Ohio, § 6135, authorizing an action for death by wrongful 
act to be brought by the administrator for the benefit of the next of kin, 
96 F.— 30 
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the admlnistrator is not a nominal party merely, but Is the real party, and 
has control of, and Is responslble for, the conduct 6t the case; and conse- 
quently, if a foreign adminlstrator, he may bring the action in the fédéral 
coiirt, àlthough the bèneflclarles réside in the state where the death oc- 
curred. 

Action for death by wrongful act by Minnie Popp, as administratrix 
of John L. Popp, deceased, agaihst the Cincinnati, Hàmilton & Day- 
ton Kailway Company. Défendant demurs to complainant's pétition. 

Complainant's pétition is as f oUows : 

Plaintiffi is a citizen of the state of Indlana, and is the duly appointed and 
qualifled administratrix of the estate of her husband, John L. Popp, deceased. 
The défendant is a corporation organized mider the laws of Ohio, and is a 
citizen of Ohio and résident of this district, and was on the 21st day Of Sep- 
tember, 1898, operating a railroad between Cincinnati, Ohio, and Toledo, Ohio, 
and other points. On said 21st day of September, 1898, plaintifC's décèdent 
was in the employ of défendant as a locomotive engineer, and while riding 
'ipon an engine in the discharge of his duty near Leipsic, Ohio, on the line of 
said railroad, said engine became: derailed, and plaintiÊE's décèdent was caught 
in the wreck whlch f ollowed, and was killed. The said derailment and death 
of plaintîff's décèdent was caused wûplly by the négligence of défendant, its 
agents and employés, in maintainlng, at and about the place where said de- 
railment occilrired, its roadbed, tieé; track, frog, and other appliaucés in a de- 
f active aûd dangerous condition, and unflt for running trains thereon, which 
was knowii to défendant, or covjld by due care on its part hâve become known, 
and was unknown to said décèdent, John L. Popp, and could not by due care 
on his pçiEt hâve been known to him. The said John L. Popp left surviving 
him a ^idow, îklinnie Popp, who, as administratrix, is plaintiffi herein, and one 
child, a boy aged 10 years, ^ho hâve been damaged by reason of the preinises 
in the Bum of $10,000, for ■tt-'hlch plaiatifC asks Judgment. ;■ 

0. M. & E. W. Cist, for plaintiff.; !( 
Maxwell ,& Ramsey, for défendant. .. 

THOMPSON, District Judge. This cause is submitted to the 
court upon a demurrer to the .pétition ùpon the ground that it does 
not lappear therefrom thàt the court has jurisdiction of the action. 

1. It iê said that, for aught that appearain the pétition, the plain- 
tiff may hâve been appointed administratrix in a*^ foreign countryy or 
in some state of the Union other than Ohio, and that under section 
6133 of the Revised Statutesof Ohio a foreign administrator cannot 
maintain an action "for death caused by wrongful act" under sections 
6134, 6134a, and 6135 of said statutes. This claim is based upon a 
construction of section 6133 which would exclude actions for wrong- 
ful death as not being brougUt by the foreign eiecutor or adminis- 
trator "in his capacity of executor or administrator,'' because any 
damages recovered in such action would not become assets of the 
estate, but would be apportionèd among the wife, husband, children, 
or next of kin of the deceased. I do not think this construction 
Sound. I think the manifest.iptention of the législature was to allow 
foreign executors and administrator» to prosecute any action which 
might be prosecuted by an executor or administrator appointed in 'this 
state, "in like manner and ùhder like restrictions as a nonresident 
may be permitted tô sue." Duchesse D'Auxy v. Porter, 41 Fëi. 68; 
Noonan v. Bradley, 9 Wa.ll. 394, 403. 

2. It is said that the beneficiaries under the statute are the real 
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parties in interest, and that fédéral jurisdiction, based upon diverse 
citizenship, has relation to tlie citizensliip of the real parties in inter- 
est, and not to that of mère nominal parties; that the plaintiff is a 
mère nominal party, and, for aught that appears in the pétition, the 
other beneiiciary may be a citizen of Ohio, and therefore, jurisdiction 
not appearing upon the face of the pétition, the action must be dis- 
missed. The plaintiff, in the opinion of the court, is not a mère 
nominal party. She is a real party, so far as the prosecution of the 
suit is concerned. It is not a case where the suit is being prosecuted 
in the name of somebody else, where the party actively conducting 
the litigation is doing it in the name of the state, in the name of a 
next friend, or the like, but it is a case where the administratrix is 
the active party in the prosecution of the suit, who institutes it, car- 
ries it on, and, with the sanction of the court, may compromise or dis- 
miss it. She has absolute control of, and is responsible for, the con- 
duct of the case. Harper v. Railroad Go., 36 Fed. 102; Coal Co. v. 
Blatchford, 11 Wall. 172; Knapp v. Kailroad Co., 20 Wall. 117; Chap- 
pedelaine v. Dechenaux, 4 Cranch, 306; Childress v. Emory, 8 Wheat 
642; Clarke v. Mathewson, 12 Pet. 164; Bonnafee v. Williams, 3 How. 
574; Osborn v. Bank, 9 Wheat. 738; Irvine v. Lowry, 14 Pet. 298; 
Bice V. Houston, 13 Wall. 66; Davis v. Gray, 16 Wall. 220; Florida 
V. Andersen, 91 U. S. 676; Walden v. Skinner, 101 U. S. 589; Daviea 
v. Lathrop, 12 Fed. 353; Shirk v. City of La Fayette, 52 Fed. 857; 
Eeinach v. Railroad Co^, 58 Fed. 33 ; Morris V. Lindauer, 4 C. 0. A. 
162, 54 Fed. 23; Bangs v. Loveridge, 60 Fed. 963; Pennington v. 
Smith, 24 0. C. A. 145, 78 Fed. 399. In the Stewart Case, 168 U. a 
445, 18 Sup. et. 105, the question was whether a cause of action, 
arising in Maryland, could be sued upon in the District of Oolumbia, 
owing to the peculiarities of the Maryland statute reqniring suite to 
be brought in the name of the state. It was not a question of féd- 
éral jurisdiction, and the court held that, the state of Maryland not 
being the beneflciary of the fruits of the litigation, the suit might be 
brought in thé District of Columbia by the personal représentative 
of the deceasçd. The case is thus stated in the digest: 

"An action for death eaused by négligence In Maryland, where the statuts 
provides for an action in the naine of the state as nominal plaintiff, but for 
the benefit of certain prescrlbed heirs, Is not such a spécial remedy for a purely 
statutory right of action as will prevent the maintenance of an action by 
the administrator In the District of Columbia, where the statutes provide for 
actions by personal représentatives in such cases for the benefit of certain pre- 
scrlbed heirs, although the beneficiaries may not be exactly the same under the 
two statutes." 4 L. Co-op. U. S. Dig. p. ô9. 

In suits by the state on relation of A. B., or by a next friend, the 
state and the next friend are not real parties, in the sensé that they 
hâve an interest in the resuit of the litigation, uor in the sensé that 
they control the litigation; but executors, administrators, trustées, 
etc., although they hâve no personal interest in the fruits of the litiga- 
tion, yet are real parties in the sensé that they control, and are re- 
sponsible for, the litigation. The demurrer will be oyerruled. 
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InreHIBSCH. 

(District Court, W. D. Tennessee. Angust 16, 1899.) 

No. 1,773. 

1. Bankruptcy—Dischargb— Spécifications m Opposition., 

Spécifications in opposition to a banlcrupt's applicai;lpn ror diseharge 
must be as spécifie as a criminal Information or indictmeilt, so as to notify 
the banlirupt of the partlcular aets or conduct on liis part on whlch the 
opposition Is based; and to thls end they must distinctly allège tlie facts 
relied on, .and not piere conclusions of fact. 

2. S AME — SUFFICIENCT DP SPECIFICATIONS. 

In spécifications in opposition to the discharge of a bankrupt, an alléga- 
tion that he has "not offered to surrender ail his property for the beneflt 
of his credltors," and that he Is "wlthholding property from his cred- 
itors," is not sufflcient as an attempt to charge the offense of linowingly 
and fraudulently concealing property from his trustée, or that of maklng 
a f aise oath In a proceeding in bankruptcy. 

8. Same— Kbeping Bocks. 

It is no ground of opposition to the discharge of a bankrupt that he 
failed to keep proper books of account in his business, or destroyed his 
books, at a tinïe piior to the enactment of the bankruptcy law; for, no 
bankruptcy law belng in existence, such acts or conduct could not hâve 
been "In contemplation of bankruptcy," within the meaning of section 14 
of the act (SO Stat. 550). 

4. Same— Contemplation of Bankruptcy. 

The phrase "in contemplation of bankruptcy," as used In the act of 
1898, means contemplation on. the part of a debtor of fiUng his voluntary 
pétition in bankruptcy, or of Involuntary proceedings being taken against 
him by his creditors for some act which the statute makes an act of bank- 
ruptcy. It does not mean contemplation merely of a state. of insolvency. 

6. Same. 

A debtor cannot be said to be "in contemplation of bankruptcy" at a 
time when no bankruptcy law is in existence, aithough a blU for a bank- 
ruptcy statute is then pending before congress, and the debtor expects to 
take the beneflt of It if It should become a law. 

6. Same— Uestroting ob Concealing Books. 

Where a debtor has kept books of account or records of his business 
carried on before the enactment of the bankruptcy law, their destruction 
or concealment after the passage of the act will be ground for refusing 
his discharge in bankruptcy, If done wlth the fraudulent Intent denounced 
by the statute. 

7. Same— Evidence. 

A bankrupt, on his examination before the référée, admltted that he had 
certain books of account relating to a business which he had formerly 
carried on, and In which he had failed and made a gênerai assignment, 
and promised to produce such books. As an explanation of his failure to 
keep this promise, he said that he could not now find thè books; that at 
the time of his failure, thinking they were of no value, and having no place 
to keep them, he had left them lying in the store, and supposed they had 
been lost or mislaid lii some way unknown to him. Held no sufflcient 
évidence of a fraudulent destruction or concealment of the books to war- 
rant the court in refusing to discharge the bankrupt. 

8. Same— CoNOEAiiiNG Property. 

The mère fact that a bankrupt has not listed certain property on his 
schedule is no ground for refusing his discharge. It must further appear 
that the omission of property from the schedule was of sùch a character 
as to make his oath to the schedule a false oath, or of such a character 
as to amount to a knowing and fraudulent concealment of property from 
his trustée. 
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9. Same. 

Corporate stock standing in the name of a bankrupt should be included 
in liis schedule, although hypothecated for its full value; but if he omits to 
list it, not wlth any fraudulent intention, but under tlie honest belief ttiat, 
being so pledged, it is no longer his, or is not worth includlng, this is no 
reason for refusing his discharge. 

10. Same— Evidence. 

A merchant having failed in business, his brother-in-law furnished capi- 
tal to re-establish him. A corporation was formed, and ail the stock was 
taken in the name of the brother-in-law and other relatives of the mer- 
chant, with the expectation that the money should be repald to them when 
the business justified it. The merchant conducted the business as man- 
ager, and received a salary; no dividends being paid, although the busi- 
ness was profitable. There was no évidence to show that the capital was 
really furnished by the merchant himself, or received as a gift or loan 
from his relatives, or that the transaction was fraudulent or simulated. 
The merchant became bankrupt, and, having failed to list the stock of 
goods belonging to sald corporation in his schedule, held, that there was 
no such fraudulent concealment of property from his trustée as would for- 
feit his right to a discharge. 

11. Same. 

The right of creditors to oppose a bankrupt's discharge on the ground of 
an alleged fraudulent transaction does not dépend on their having taken 
any légal proceedings, through a trustée or otherwise, to recover the prop- 
erty affected; but If the évidence, on the bankrupt's application for discharge, 
is doubtful and conflicting, the fact that creditors hâve made no such effort 
may be taken into considération, and, in an evenly-balanced condition of 
the proof, will warrant a décision in favor of the bankrupt. 

12. Same— Gkanting Dischahge— Time for Appeai,. 

Where spécifications in opposition to the discharge of a bankrupt hâve 
beén overruled, and the discharge ordered, the bankrupt's certiflcate of 
discharge wlU not Issue until the expiration of 10 days after the order, 
or until the expiration of any extension of the time allowed to creditors 
to appeal from such order. 

In Bankruptcy. On application of banltrupt for discharge. 

Hunsdon Carey and John H. Watkins, for opposing creditors. 
T. K. Kiddick, for bankrupt. 

HAMMOXD, J. The flrst spécification, as originally flled, in op- 
position to the bankrupt's discharge, set out that he "had not of- 
fered to surrender ail his property for the beneflt of his creditors; 
that he is now the real owner of the stock of goods, business, and 
property of the Jacob Hirsch Company, a corporation located and 
doing business at Somerville, Tennessee; and that he is now with- 
holding that property from his creditors." The second spécification 
charged that, with the fraudulent intent to conceal his true financial 
condition, and in contemplation of bankruptcy, he destroyed, con- 
cealed, or failed to keep bopks of account or records from which his 
true condition might be ascertained, in this: that he bas destroyed 
or concealed the book where he kept the account of the cash taken 
in by him in his business at Somerville, Tenu., during the year 1896, 
and prior thereto, from which the original entries of his business 
were copied in the ledger. A motion to strike out thèse spécifica- 
tions, as insuiïicient, was granted upon the ground that spécifica- 
tions in opposition to a discharge must distinctly aver the facts of 
the case, and not mère conclusions of fact. Substantially, the plead- 
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ing must be as spécifie as a criminal information or indictment; the 
purpose being tbat the i baakrupt shall bave notice of tbat partic- 
ular conduct of bis wbicb is challenged as an objection to bis dis- 
cbarge. This is particularly so under tbe act of 1898,^ because by 
tbe fourteentb section it is provided tbat most of the grounds of tbe 
opposition to tlie discbarge shall be based upon some; offense com- 
mitted by the bankrupt which is made punishable with imprisonment 
by tbe act itself. The other' grounds of opposition mèntioned in the 
fourteentb section need not be criminal in their nature, necessarily; 
but tbey likewise fall 'Wîitbin tbe ordinary rule tbat, wbere tbe lan- 
guage ;0f a statute does not of itself serve tbe purpose of giving 
notice to the offender ôf tbe particular conduct which is chargea 
aèainét bîm as an offense, tbe pleader mUst aver the facts with suiH- 
cient f uUness to accomplisb tbat object. The spécifications, as origi- 
nally drawn, do not do tbis. 

It was also objected to tbe spécifications, in tbeir original form, 
tbat tbe alleged destruction of the books, or failure to keep tbem, bad 
not béén chai^èd to bave occurred since the passage of tbe act of 
1898, but, upon tbe contrai;y, tbat it appeared upon tbe face of tbe 
spécifications tbat they related to tbe business done in 1896. This 
objection is probably covered by the one just disposed of, but it is 
not improper to say tbat in the statute itself there is no indication 
of any intention to withhold a discharge because of ahy destruction 
or failiire to keep books occurring before the passage of the act. 
Undoubtedly congress might hâve extended tbe> gçonflds of opposi- 
tion in tbat manner, but, by the statute itself, tbe act complained 
of "must hâve been in contemplation of bankruptcy." ■ It was ruled 
in Ee Holman, 92 Fed. 512, tbat this phrase necessarily inlplies tbat 
it must hâve been done after the passage of tbe bankruptcy stat- 
ute, since, before tbat time, there could bave been no bankruptcy 
in contemplation, and it seems to me tbat tbere is no atiswer to tbat 
proposition; but of tbis more will be said presently, in considering 
the amended spécifications, Indeed, it bas been argued for the bank- 
rupt tbat tbis provision of tbe fourteentb section cannot, in the na- 
ture of the case, apply to any books or records of a business carried 
on prior to the passage of the bankruptcy statute. But tbis is not, 
in my judgment, altogetber Sound, and I wisb to guard against any 
misunderstanding on tbat poin,t of tbe ruling tbat bas been made. 
Whatever may be said of "keeping" books of account or records, in 
respect of tbat, certainly if one bas kept records of his business car- 
ried on before tbe passage of the bankruptcy statute, and thèse were 
destroyed or conceâled aftër tbe passage of tbe act, the offense would 
fall within tbe ]f)rovisions bf the second class of offenses denounced, 
as a cause for witbbolding a discbarge, by tbe fourteentb section. 

Another reason'urged foi* striking out the flrst spécification is tbat 
it does not cbarge any ground for denying a discharge wbicb is rec- 
ognized by the fourteentb section of tbe statute. Tbe act of 1898 
nowbere requires tbe banlirupt to "ofler to surrender hîs property," 
nqr does it provide any penalty for "witbbolding tbe same from bis 
crèditors." If we turn to section 29, wbicb désignâtes the offenses 
punishable by imprisonment under the statute, we flnd tbat wbat is 
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described as an offense is to "knowingly and fraudulently conceal 
from his trustée any property belonging to his estate in bankrupt- 
cy." Also, it is an offense punishable by imprisonment to make any 
false oath in relation to any proceeding in bankruptcy. If a bank- 
rupt willfully leaves ofE any property which he sliould disclose by his 
schedules, he certainly makes a false oâth to the same, and his dis- 
charge niay be denied on that ground. Again, if he knowingly and 
fraudulently conceals his property, no matter how, he cannot be dis- 
charged, but the fact that he left the property off the schedule is 
only an évidence in the one case of concealment, and in the other of 
the falsity of the oath; but as the statute novvhere denounces as a 
ground for denying the discharge the mère failure to put the prop- 
erty upon the schedules or to surrender it to the trustée, and inas- 
much as thèse accusations are pénal in their character, as before 
stated, nothing can be implied from or based upon such language in 
a spécification opposing a discharge. There must be a distinct aver- 
ment of the facts bringing the case within the spécifie denunciations 
of the statute, and nothing less will do. Failure to schedule or sur- 
render property to the trustée is not per se, or ipso facto, to "know- 
ingly and fraudulently conceal" it. 

The amended spécifications upon which issues hâve been taken now 
présent the following grounds of opposition to the discharge : First. 
That the bankrupt knowingly and fraudulently concealed from the 
référée, from his creditors, and from the trustée, while a bankrupt, 
certain property; that is to say, that he was, on the day on which 
he flled his pétition in bankruptcy, the sole owner of the stock of 
goods, wares, and merchandise with which he is now doing business 
in the town of Somerville under the name and style of the Jacob 
Hirsch Company, and he bas not returned this property upon any 
sworn schedule filed by him, showing its location or value. Sec- 
ond. That he has likewise concealed one share of stock, of which 
he was and is the owner at the time of the filing of his pétition in 
bankruptcy, in the corporation known as the Jacob Hirsch Company, 
of the value of $50, which he did not return upon his schedules, and 
which he has not made known to his creditors by any sworn return 
in the bankruptcy proceedings. Third. That, with the fraudulent 
intent to conceal his true flnancial condition, he had failed to keep 
books of account from which his true flnancial condition might be 
ascertained, in that on the 24th qf December, 1896, he was engaged 
in business as a merchànt, and made a gênerai assignment for the 
beneflt of his creditors on December 5, 1896, at which time hè kept 
and had on hand a full set of books, consisting of two ledgers, a 
cotton book, a blotter, and a cash book; that he had flled with the 
référée his ledgers and his cotton book, but not his cash book and 
blotter from which the original entries were made, but prétends that 
he has lost those two books, when, as a matter of fact, he has de- 
stroyed or concealed them in contemplation of bankruptcy. Fourth. 
That he has, with like fraudulent intent and in like contemplation 
of bankruptcy, destroyed or concealed the cash book and the blotter, 
where he kept the original records of his receipts of cash and other 
entries, pretending that he has lost the same, when in fact he has 
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destroyed them to prevent their being used in évidence against him. 

No objection is takèn to the form of thèse speciflcations as amend- 
ed, but the bankrupt flles a gênerai plea of not guilty, and spécial 
pleas explaining his conduct in relation to the books and the share 
of stock. The court shall npt, of its own motion, take any excep- 
tions to the form of the ame'nded speciflcations, but desires it to be 
understood that it is not to be thereby implied that they are, in their 
form, within the requirements of the law for spécifie pleading. ïhey 
do not yet set out how the property has been concealed from the 
creditors or trustée, nor how the books hâve been concealed or de- 
stroyed, unless it may be said that the pleading goes upon the ground 
that the mère fact that the property was not put upon the schedules 
is, of itself, conclusive évidence of such concealment as is denounced 
by the statute, both criminally, and as a ground for withholding the 
discharge, and that the mère nonproduction of the books on demand 
is conclusive of their destruction or concealment. It is well enough 
to notify attorneys that, where objection is made, the court will in- 
sist that the spécifications in opposition to a discharge shall notify 
thè bankrupt of the conduct on his part which is relied upon for de- 
nying the discharge to him, and mère gênerai charges or "flshing" 
spécifications will not sufflce. The law affords ample opportunity, 
by examination of the bankrupt and otherwise, to enable the cred- 
itors to disclose the actual facts; and, while it will not be required 
that the évidence shall be put in the pleadings, it should be required, ' 
in ail justice, and in accordance with the ordinary rules of pénal 
or criminal as well as of civil procédure of that kind which charges 
fraud, that the facts must be stated, and not mère epithetical conclu- 
sions of fact, as is too common in pleadings of this character. A 
sufflcient pleading by averring the facts would disclose the character 
of the transaction, without any use at ail of the denunciatory words, 
and yet be completely within the impeachment of the statute. To 
say that a bankrupt has knowingly and fraudulently concealed a 
thing is only to accuse by calling names, and is not pleading a fact. 
On the face of thèse spécifications nothing appears. It is said that 
the bankrupt is the sole owner of a certain stock of goods described 
in the speciflcations. But how has he concealed it? The speciflca- 
tion does not iriform us. We can see ff 6m the proof what the cred- 
itors probably mean, but the pleading should require no such aid 
from the proof. The évidence should support the averments of the 
plea by proving them, but it cannot sUpply the necessary averments 
of a pleading. 

Briefly, the proof in this case shows that the bankrupt was in for- 
mer times a prospérons merchant in the town of Somerville; that, 
to enlâtge his business, he removed to the city of Memphis, where he 
failed, and subsequently returned to Somerville and went into busi- 
ness, and again failed, and in 1896 made a gênerai assignment. 
Some six months after this last failuré he again appeared in the 
town of Somerville, doing business under the corporate name of the 
Jacob Hirsch Company. He was so carrying on business at the 
time of the flling of his pétition in bankruptcy, and is now carrying 
on business in that manner. He was, and is yet, the owner of one 
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share of the stock of the Jacob Hirsch Company, and is its secretary 
and gênerai manager. The évidence conclusively shows that this 
corporation was organized according to the laws of Tennessee as a 
trading corporation, and that the stock was subscribed wholly by the 
immédiate family of the bankrupt, except one share to his lawyer. 
The principal shareholder was his brother-in-law, who frankly testi- 
fles that he furnished the money (some $1,800 or |2,000) to establish 
this corporation, for the purpose of setting his brother up in busi- 
ness, as a family affair; that the stock w^as distributed among the 
relatives for the purpose of having the amount of money repaid to 
the brother-in-law, or to those shareholders to whom he gave it, 
whenever the business would justify it. He testifled that he expect- 
ed and hoped, and still expects and hopes, that at some time his 
brother-in-law, through the profits of the business, would be able to 
repay the money, but that he and the other relatives are still the 
bona flde holders of the stock. There is not a particle of évidence 
to show to the contrary of this statement, — such as that it was a 
mère device, and that the capital stock of the company was really 
furnished by the bankrupt, directly or indirectly. It is contended 
by counsel in argument that this was a loan by the brother-in-law 
to the bankrupt, and that the organization of the corporation was an 
ingénions device to cover up the real transaction ; but this is only an 
inference, and there is no reason why the brother-in-law who fur- 
nished the money might not secure himself in the advances made, 
in the form of stock in a corporation, as well as in the form of a 
loan and chatte! mortgage on the goods, or in any other way. The 
only question is whether it is or not a bona flde transaction, and it 
does not appear to the court, however suspicions it may seem, that 
upon the évidence it can be fairly said that it was a device or fraud- 
ulent transaction, and not a legitimate and honest way to help a 
broken-down relative. He is paid a salary of $1,500, and he testi- 
fles that the 'business has been prospérons enough to enable Mm, if 
desired, to pay as much as 15 per cent, dividend on the amount of 
the capital stock; but no dividends hâve been paid, no meetings of 
stockholders or directors hâve been held, and the brother-in-law who 
made the advances frankly testifles that he has had nothing to do 
with the business, except in the manner above stated. If there were 
any proof tending to show that the money actually came from the 
bankrupt himself, or that it was an ont and out gift to him by his 
brother-in-law, there would be some foundation for the alleged fraud- 
ulent transaction; but it is not even pretended that there is any 
proof of that kind in this case. 

As to the $50 share of stock owned by the bankrupt in the corpora- 
tion, it appears that long before his bankruptcy — some nine months, 
say — he hypothecated that share of stock with his brother-in-law for 
a loan of $50, which has not been paid, and that the brother-in-law 
had, in addition to that, loaned the concern, in cash, |10O, for which 
he is still a créditer. Nothing else appears about the ownership of 
the stock, and the bankrupt testifles that he forgot to put it in the 
schedules because he supposed that, being pledged for its value, it 
was not his property. 
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On the issue as to the destruction or concealment of the books, 
it âppears that soon after the assignaient, in 1896, one of tlie cred- 
itors iûvestigated the bankrupt's âffairg, and, among other things, 
the attorney went to Somerrille, and asked to see the books, and did 
examine them, including the bïotter and the cash book. When the 
bankrupt was examined by the référée, he was asked about thèse 
books, and sàid he supposed that the cash book and blotter were at 
Sonierville, and that he would produce them; but he neVer did. He 
now èxplains by his testimony that when he returned, and searched 
for ' the books, "he could not flnd them ; that, not deeming them of 
any particular value, and having no conveniènt place to keep them, 
he left them lying around in the store, ahd he supposed that they 
had been lost or mislaid in some way ûhkiiown to him. It does 
not appèar in the proof that aftér the gênerai assignment of 1896, 
and the organization of the corporation and resumption of the busi- 
ness at Somerville, any of the creditors ûndertook to attack that 
assigîiment, or to recover the corporate property as fraudulently 
held by fîirsch for the pui*posê of hindering, delaying, or defrauding 
his credîtbrs. It appears by the records of the bankrliptcy proceed- 
ings thàt the creditors hâve appointed no trustée, and, by the ref- 
eree-g report, that they do not désire one appointed, wherefore It is 
plain that they do not intend to sue for the recovery of the prop- 
erty. It is undoubtedly true that the right of the éreditors to specify 
an àlleged fraudulent transaction in opposition to a discharge does 
not dépend ùpon their having taken any légal pi*ôceedings, through 
a trustée or otherwise, to recover the property itself, and, if it ap- 
pèar by proof that there hâs been a fraudulent transaction denounced 
by the statute as a sufficiént ground for withholding the discharge, 
that fact should hâve no influence whatever; but, when the case is 
doubtful or inconclusive, the fact that the creditors hâve not pro- 
ceeded for the substantial benefit of recover in g the proçerty is quite 
suggestive to the court tryihg the issue of the discharge that the 
creditors themselves do not deem the proof of fraud very strong. 
The machinery of the bàhkruptcy statute is designed to furnish cred- 
itors with every opportunity to recover the fraudulently concealed 
property of a bankrupt, and, where they do not resort to that method 
of redress, they do not stand in the same attitude in opposition to 
the discharge that they otherwise would. In an evenly balanced con- 
dition of the proof, it is a fact which shouïd turû' the scale in favor 
of the bankrupt's discharge upon the groûnd that the creditors 
themselves had been either not very diligent about the proof, or else 
regarded it as not very formidable, as, indeed, it appears hère not 
to be. Hère is a stock of goods lying for a long time in open sight, 
under circumstances that are certainly suspicious. Examinations 
and investigations hâve been made, with the résulta we see in the 
above-stated évidence. The courts do not proceed upon suspicion, 
but only upon évidence that satisfactorily shows that frauds hâve 
been committed. If the court hère could hâve seen that the cred- 
itors of this bankrupt were diligent, and earnestly pursuing their 
remédies at law, through a trustée in bankruptcy, to recover this 
property, it would. undoubtedly at least suspend the further hearing 
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of the application for a discliarge until the creditors had had an 
opportunitj- of testing in a court of compétent jurisdiction the ques- 
tion of fraud in tlie most direct and beneflcial way; but, in the ab- 
sence of such proceedings, the court can only look upon the proof as 
inconclusive, as it undoubtedly appears to be as presented hère. 

It bas been very earnestly and forcibly argued that section 7 of 
the act of 1898 makes it the duty of the bankrupt to prépare, make 
out, and file in court a schedule of his property, the location thereof, 
and testimony of the value in détail, and that a failure to discharge 
this duty is of itself a sufflcient ground for the court to deny the dis- 
charge. As already intimated, the statute does not présent the 
grounds of opposition to a discharge in that way. It is spécifie and 
deflnite in prescribing that conduct of a bankrupt which shall defeat 
him of his discharge, and the courts can incorporate into the statute 
no other grounds of opposition. Indeed, the gênerai scheme of this 
act seems very narrowly to limit the grounds for withholding a dis- 
charge, and, on the other hand, to déclare that it shall hâve no effect 
as against creditors who hâve certain rights and equities against the 
bankrupt as prescribed in the statute, some of which were, under for- 
mer acts, prescribed as grounds for denying the discharge. It is 
unnecessary, however, to go into this feature of the act, for it is too 
plain for any argument that the mère fact that a bankrupt has not 
disclosed his property upon the schedules is not of itself a ground 
for denying the discharge. If the withholding from the schedules 
be of such a character as makes his oath to the schedules false, upon 
a proper spécification, not found hère, the falsity of that oath would 
be a good ground for withholding his discharge. So, if the with- 
holding be of such a character as to amount, on the facts of the par- 
ticular case, to knowingly and fraudulently concealing his property 
from the trustée, it is not only a good ground for withholding the dis- 
charge, but a criminal oiïense, punishable by imprisonment. As 
stated to counsel in the argument, it is my judgment that, in the ab- 
sence of ail other facts, if it should appear only that the bankrupt had 
A\illfully left his property off the schedules. that fact would be con- 
! lusive as a matter of évidence both of the false oath and of the con- 
<ealment of his property from the trustée, but it is only as a matter 
of évidence that it could hâve that effect. If, however, it should 
iippear from the proof that the fact of withholding the property from 
the schedules was satisfactorily explained by circumstances con- 
sistent with an honest belief that it did not belong to the bankrupt, 
it would be no ground either for a criminal prosecution or for with- 
holding the discliai'ge. Hère the bankrupt conclusively shows that 
he is not engaged in the ordinary processes of concealment, because he 
had been for a long time and was openly engaged in doing business 
when he flled his pétition ; and he continues, as before he filed his 
pétition, openly to conduct that business through the method of an 
organized corporation. It was and is his opinion that the corporate 
property has no place upon his schedules, and does not belong to his 
creditors; and, if he and his brother-in-law tell the truth about it,— 
and there is nothing but suspicion to the contrary, — it does not, in 
fact or law, belong to his creditors, and therefore has no place upon 
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hiâ schedules. It would bave been wîse, however, to hâve noted bis 
connection witb tbis property on the scbedules, by way of honest 
explanàtion of a suggestive circumstance, and a suspicions one. 
There is no denying tbe force of the fact that tbis was a family affair, 
and that be was receiving, througb the processes nïentioned, tbe 
benefits of tbis business, but it is not at ail inconsistent with the most 
bonest intentions and the utmost good faith that a business should 
be conducted in that way. If a banli, or other capitalist, or other 
friends than bis relatives, had done for him just what bis relatives 
bave done, in the absence of any proof to show that it was a siniulat- 
ed transaction and that be was tbe real owner of the stock or cor- 
porate property, there could be no objection taken to the transaction. 
It would be giving undue weight to tbe circumstance that tbose who 
came to bis relief were relatives, to pronounce the whole transaction 
fraudulent upon that circumstance alone. There is also a strong 
suspicion in tbis case that thèse relatives are unusually indulgent to 
tbis bankrupt, and treat the property as entirely bis, and not theirs, 
as owners of the stock in the corporation, because they bave not done 
as shareholders usually do, — looked after their dividends and profits. 
Still, if the money actually belonged to the brother-in-law wbo ad- 
vanœd it^ and not to the bankrupt, in tbe absence of any proof show- 
ing that he definitely and distinctly abandoned his ownership as a 
shareholder and donated or gave the property to the bankrupt, it does 
not becôme bis. As to the share of stock, it is just as apparent that, 
under the circumstances, the most honest of men migbt bave tbought 
that it was not worth wbile to put it upon the schedule. It ought 
to bave gone there, undoubtedly, but the neglect to put it there is 
pardonable, under the circumstances. It does not fall within the 
condemnatory words of the twenty-ninth section of tbe statute, 
"knowingly and fraudulently concealed." Theref ore I am of the opin- 
ion that no sufflcient évidence bas been produced to show, either as 
to the mercbandise or as to the share of stock in the corporation, that 
there bas been any concealment sucb as the statute requires as a 
ground for denying the discharge. 

The case equally fails on the proof as to the destruction of the 
books. There is no proof whatever to show that be did not keep 
proper books of account, but, even if there were, it would fall distinct- 
ly within the ruling in Ke Holman, supra, as to the charge of not 
keeping books or records at a time anterior to the bankruptcy statute 
of 1898. Also, it seems to me, on the proof, that a fair and rea- 
sonable explanation is given for the nonproduction of the blotter 
and cash book. What happened to tbis bankrupt, as shown by ex- 
périence, is liable to bappen to any merchant. The creditors bave 
produced no proof to show that he bas concealed or destroyed tbe 
books. The charge ail hinges upon their nonproduction, and what- 
ever implication may be drawn from the fact that he said on his ex- 
amination that he had tbe books, and afterwards did not produce 
them. He gives a reasonable explanation of tbis, by saying that at 
tbe time of bis examination he supposed they were in the store, but 
wben be came to look for them he could not flnd them, and does not 
know where they are. TJnless his testimony on tbis point is to be 
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whoUy âiscredited, there is no évidence against him. It is true tliat 
he is discredited as a witness by his interest, yet the statute allow- 
ing his testimony would be nugatory, if it is to be discarded absolutely 
bècause of his interest. We must take it subject to the discrédit 
along with the other proof, and, so taken, it affords a satisfactory 
explanation. The creditors hâve net taken the trouble to make any 
search for the books, or to produce évidence of any circumstance tend- 
ing to show that his explanation is not true. We are asked to dis- 
believe, and refuse his discharge only because the books are not in 
lact produced, and, as before, upon mère suspicion that he has de- 
stroyed them. 

But, apart from ail this, there is nothing to show that the books 
were in existence at the time the bankruptcy act was passed, or that 
they hâve been lost or mislaid, and thereby concealed, since that 
time. In an old case, under the act of 1841, the suprême court of the 
United States considered the meaning of the phrase "in contempla- 
tion of bankruptcy" when used in a bankruptcy statute. Attention 
was called to the conflict of authority on the point as to whether it 
meant in contemplation of insolvency, or in contemplation of some 
act of bankruptcy under the statute; and it was held that, under our 
législation, it means that the debtor must be acting in view of flling 
his own pétition in bankruptcy, as provided by the statute, or of pro- 
ceedings which might be taken against him by his creditors for some 
act declared by the statute to be an act of bankruptcy. Buckingham 
v. McLean, 13 How. 150. It is to be presumed that congress used the 
phrase in view of this définition, as established under the act of 1841. 
The act of 1898 does not use the words "in contemplation of bank- 
ruptcy or insolvency," — a phrase found in the act of 1867, — and the 
omission of the added word "insolvency" is theref ore quite significant. 
Taking the two phrases together, as found in the act of 1841 and that 
of 1867, and the interprétations given to each by the adjudicated 
cases, and we ca'n hâve no doubt of the meaning of the words as 
used in the fourteenth section of the act of 1898. In re Black, 2 Ben. 
196, Fed. Cas. No. 1,437; In re Craft, 6 Blatchf. 177, Fed. Cas. No. 
3,317; Id., 2 Ben. 214, Fed. Cas. No. 3,316; Carr v. Hilton, 1 Curt. 
230, Fed. Cas. No. 2,436; Bison v. Knapp, 1 Dill. 187, Fed. Cas. No. 
11,861; In re WolfskUl, 5 Sawy. 385, Fed. Cas. No. 17,930; In re 
Jones, 2 Low. 451, Fed. Cas. No. 7,446. In the last-cited case the 
court seems to express the opinion that under the act of 1867 a fraud 
committed before the act was passed could not be set up in opposition 
to a discharge. And in Ee Waite, 1 Low. 207, Fed. Cas. No. 17,044, 
the same learned judge held that the fact of one being in contempla- 
tion of bankruptcy might be proven by circumstances. 

It is in proof hère that after the bankrupt's failure, in 1896, and 
some time in the latter part of 1897, while the bankrui^tcy législation 
was pending in congress, he went to one of his creditors, nauied Bern- 
hold, for the purpose of negotiating a settlement at 20 cents on the 
dollar. He urged Bernhold to accept it, upon the ground that con- 
gress was about to pass a bankruptcy law, and that, if he did not, 
he would surely go into bankruptcy. From this circumstance it is 
argued by counsel for the creditors that it is conclusively ptoved that 
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his cpnçealment of the books was <'in contemplation orf.bankruptcy." 
But it dœs not appear by any proof tbat tliat ^'h!ich was done for the 
purpQse; et concealing the books was done after the bajikruptcy act 
of 1898 was passed, and, under the fôregoing décisions, unless that 
fact appea*', it could not be held that he was acting "in contemplation 
of bankruptcy," It is not suiïicient that he shpuld be concealing the 
books in contemplation of some bankruptcy bill then pending in con- 
grès», that might or might not be passed. Hençe, if wei might regard 
this prpof as showing that thé bankrupt has iii fact concealed the 
books, it would not appear that it was done in contemplation of bank- 
ruptcy, by what he said to the witness Bernhold, because that conver- 
sation tpok place before the act of 1898 was passed,— unless it should 
further appear that the act of concealment or destruction topk place 
after the bankruptcy statute was passed; and of this there is no proof 
wha,teyer. | 

On the whole case, suspicions as the circumstanci^s inay be consid- 
ered, I am of the opinion that the creditors have,!entirely failed to 
show by proof that; theré exists any ground prescrib^d by the statute 
for withholding the discharge. I)ischarge granted. 

Additional Opinion. 

HAMMOND, J. Since the fôregoing judgment was iendered, the 
bankrupt has asked to hâve his certificate of dischàrge iSsued immedi- 
ately, aûd the creditors ask time to considerwhether they shall ap- 
peal. It is not worth while now to consider the circamstances un- 
der which an appeal would opéra te as a supersedèas of the order over- 
ruling spécifications and directing a discharge of the bankrupt, nor 
whether, if a certificate should be issned,;a subsequeût appeal would 
annul the discharge. It is always compétent for a court temporarily 
to suspend the exécution of its orders to give the adverse party a reâ- 
sonable time to consider the next step to be takén by him; and, inas- 
much as the twenty-flfth section of the act of 1898 allows only 10 days 
within which to appeal from a judgment granting or denying a dis- 
charge, it is fair to ail parties to await the expiration of that time 
before issuing the certificate. Therefore it will be established as a 
gênerai rule of the practice pf this court that, in any case where 
speciflcatiohà bave been flled iu opposition to the, discharge of the 
bankrupt, the certificate on form No. 59 of the officiai forms in bank- 
ruptcy shall not issue until 10 days -after the order granting the dis- 
charge has been entered, nor until any extension of the 10 days al- 
lowed by the twenty-fif th section of the act of 1898 for an appeal 
from the order has expired. 
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UNITED STATES v. TWO BAEKELS WHISKY et al. 

(Circuit Court of Appeals, Fourth Circuit. August 11, 1899.) 

No. 294. 

Intebnal Kbvenue— Forfeitures— Conveyancb Used for Removai. of Un- 

8TAMPKD LiQUORS. 

It is not tlie purpose of tUe internai revenue laws to worlî thé forfeiture 
of tlie property of any owner unless lie knowingly or negligently con- " 
trlbutes to their violation, and, wliere a team and wagon were used for 
the conveyance of unstamped barrels of vphisky being removed with intent 
to defraud the government of the tax thereon, in violation of Rev. St. § 
3450, \yithout the knowledge or consent of a mortgagee, who, by reason 
of condition broken, was the légal owner of such team and wagon under 
the laws of the state, and had taken proper steps to obtain possession 
thereof, the property is not subject to forfeiture as agalnst him. 

In Error to the District Court of the United States for the Western 
District of North Carolina. 

Spencer Blackhurn, Asst. V. S. Atty. (A. E. Holton, U. S. Atty., 
on the brief), for the United States. 

Z. V. Taylor (Bynum, Bynum & Taylor, on the brief), for défendant 
in error. 

Before GOFF, Circuit Judge, and BKAWLEY and WADDBLL, Dis- 
trict Judges. 

BRAT\TjEY, District Judge. This is a libel of information, which 
sets forth the seizure of a horse, mule, and wagon, the property of 
Harvey Latham, July 17, 1896, charging him with an attempt to de- 
fraud the United States of a tax on two barrels of unstamped whisky 
found in the wagon, and praying a decree of forfeiture for violation 
of sections 3289, 3450, 3453, of the Eevised Statutes. The facts agreed 
on are that P. G. Deaton borrowed from Harvey Latham, March 9, 
1895, $133, and gave a note due March 9, 189C, and chattel mortgage 
to secure the same, which mortgage was duly registered; that on 
July 6, 1890, Harvey Latham had given his chattel mortgage to the 
sherifif of Montgomery çounty, with instructions to seize the property 
for debt, but before the sheriff had taken possession a deputy collector 
found the horse, mule, and wagon in the possession of Oliver Deaton, 
son of P. G. Deaton, in Eandolph county, who was hauling two bar- 
rels of unstamped whisky, which has been forfeited. Harvey La- 
tham had no interest in this whisky, had no knowledge of its removai, 
and had not assented to the use of the horse, mule, and wagon for 
that purpose, and no indictment has been laid against him. Section 
3289 of the Bevised Statutes provides that "ail distilled spirits found 
in any cask or package containing flve gallons or more, without hav- 
ing thereon each mark and stamp required by law, shall be forfeited 
to the United States." Section 3450 provides that "whenever any 
goods or commodities, for or in respect whereof any tax is or shall be 
imposed, * * * are removed, or are deposited or concealed in any 
place, with intent to defraud the United States of such tax, or any 
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part thereof , such goods or commodities ♦ • • shall be forfeited ; 
and in every such case ail the casks * ♦ » containing * * * 
such goods or commodities, respectively, and every vessel, boat, cart, 
carriage, or other conveyance whatsoever, and ail horses or other 
animais, and ail things used in the removal, or for the deposit or con- 
cealment thereof, respectively, Shall be forfeited; and every person 
who removes, deposits, or • conceals » * ♦ any goods or com- 
modities, for or in respect whereof any tax is or shall be imposed, 
•with iQtent to defraud the United States of such tax, or any part 
thereof,, shall be liable to a fine or penalty of not more than |500." 
Section 3453 authorizes the collecter or deputy collector to seize 
ail the goods, etc., which are in possession of any person for the pur- 
pose of feèing Concealed or removed in fraud of the internai revenue 
law. Under the law of ÎTorth Carolina the mortgagor bas the right 
of possession of personal property before condition broken, but after 
condition broken the mortgagee is entitled to hâve the possession of 
the property, and the légal title is in him. And in this case the 
sheriff, under the ùsual process, had been directed to seize the prop- 
erty, but, as it appears that the property was beyond the limits of his 
county, he had not actually taken it into possession. 

The high tax on distilled spirits oflers extraordinary temptation 
to fràud, and the habits of the people of certain sections and the 
geographical configuration of the country afford unusual facilities 
for its perpétration. The government,by successive enactments and 
impositions of penalties, punishments, and forfeitures, is engaged 
in a constant struggle to prevent violations of the law, and protect 
its revenues. Some of thèse laws in relation to distillers, distiller- 
ies, and distilled spirits may appear to be harsh, but the court can- 
not refuse to carry them into effect, or allow itself to be controlled 
by considération of the supposed or real hardship of thèse enactments, 
nor open the door to opportunities of perpétuai évasion. It is admit- 
ted that Harvey Latham is innocent of any intention to violate the 
revenue law, and that his property was in the possession of Oliver 
Deaton without his knowledge or consent, and the question is wheth- 
er the mère accident of its situation can give it a criminal character 
independent of its owner's fault, and thus subject il to the extrême 
penalty of forfeiture. Guilty knowledge or evil intent is not a neces- 
sary ingrédient in statutory offenses, and the maxim that crime pro- 
ceeds only from a criminal mind has no controlling effect in limitîng 
the opération of statutory penalties tp those only who consciously 
violate the law. There being an undoubted competency in the law: 
maker to déclare certain acts criminal irrespective of the motive, 
thèse investigations are limited to a judicial ascertainment of the 
mind of the législature without inquiry into the inind or motive of 
the doer of the thing inbibited. Savs Mr. Justice G-ray in U. S. v. 
Stowell, 133 tJ. S. 12, 10 Sup. Gt. 245 : 

"By the now settled doctrine of our court, statutes to prevent frauds upon 
the revenue are considered as enacted for the public good, and to suppress 
the public wrong, and therefore, although they impose penalties and forfeitures, 
not to be construed like pénal laws generally in favor of the défendant, but 
they are to "be fairly and reasonably cpnstrued, so as to carry out the intention 
of the législature." 
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Penalties and forfeitures, although generally the conséquences of 
crime or guilt, do not necessarily imply the one or the other. As 
the forfeiture of a man's property is one of the severest punishments 
that the law can inflict, the mind is naturally perplexed by two con- 
sidérations of directly opposing tendency, — the one being the princi- 
ple of natural justice, which revolts at the punishment of the innocent; 
the other the apparent necessity of doing that vei'y thing, in view of 
public policy, in order to prevent those shifts and subterfuges by 
which the revenue laws are evaded. The statute must be clear and 
unequivocal which imposes upon a court the duty of punishing one 
man for the fault of another. The object of section 3450 is to pun- 
ish ail persons who, with intent to def raud the government of the tax, 
remove or conceal goods upon which the tax has not been paid, and, 
in addition to the punishment of such persons, it provides that ail 
conveyances and animais used in the accomplishment of this unlaw- 
f al purpose shall be forfeited. Undoubtedly, there is a presumption 
against any one whose property is found employed in this unlawful 
business that it is so engagea with his consent, but can it be that this 
presumption is irrebuttable? The contention of the government is 
that, this being a proceeding in rem, it is the guilty thing that has 
offended, and that this is to be forfeited, irrespective of any participa- 
tion of its owner. If this team and wagon had been stolen f rom the 
owner, it would be clearly unjust, unreasonable, and prepostçrous 
to forfeit it because it was used by the wrongdoer in the transporta- 
tion of illicit liquor. If this exception is admitted, it would f oUow 
that property has no guilty character, except as connected with per- 
sons who hâve charge of it, and the resuit is that it is the duty of 
the court to inquire into the facts; and, if it appears clearly that the 
owner has not hired or loaned it to another for an unlawful purpose, 
or knowingly permitted it to be in the possession of a party likely 
to engage in an unlawful business, or negligently suffered it to be 
controlled by a stranger, whose character gave no assurance that it 
would not be unlawfully employed, or is in some way justly charge- 
able with blâme or négligence, he ought not to sulïer the sweeping 
condemnation that justly falls upon those who conseiously violate the 
law, and upon those upon whom is laid the duty of vigilance, and who 
negligently or otherwise fail in that duty. 

The case of Lilienthal's Tobacco v. U. S., 97 U. S. 237, cited in behalf 
of the government, seems to assume that the fact that the property is 
found in the actual violation of the law makes out only a prima facie 
case for forfeiture, and that it is the duty of the court to inquire into 
facts; Mr. Justice Clifford using the following language: 

"High authorities support the proposition tliat when a presumption of fact 
exists against a party in case o£ seizure in rem, tiie court may instruct the 
jury that the burden is on such party to remove the presumption, and that, if 
he does not, the case must, in an issue in a civil case, go against him on such 
a point." 

The object of the statute is to force the payment of the tax upon 
ail liquors manufactured. It endeavors to accomplish this by in- 
flicting punishments, fines, imprisonments, and forfeitures upon ail 
actually guilty of attempting to defraud the government, and by re- 

96 F.— 31 
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qùiting' Vigilance upon the part of ail in any way concerned in the 
business aiàd property to prevent'aiid disclosé any illégal acts, under 
penalty of forieiture of their goods; It imposes u|k)n ail those whose 
property is in danger the duty of watchfulness. Ti requires ail those 
whose prôper<ry is engaged or employed ih a regulated business to be 
vigilant, to see that the persoûs using that property should not dé- 
vote it to any ttnlawf ul purpôse. ' Where premdses are leased for the 
purpose^of a distillery, thë persoa so leasing is pi^esûmed to know that 
there îs opportunity and danger of tlie property bëing used in further- 
ance of spme inhibited purposë; but in U. S. v.'Stowell, 133 U. S. 1, 
10 Sup. ÇJt. 244, it vi'ould seém thati ïf one did nôt know that the prem- 
ises Wëre to be used as a distilleryj hé should not be made to sufifer 
forfeitufé; 'for in that case the o'i^'iiér of the land upon which the 
illicît distiiléry had béen set hp had prëviously made a mortgage to 
one who" did not permit ôr cOQhit'ë kt an illicit diâtillery, and thë court 
held:;;; " " ' ' "■■ '■■ " — ' ^ -'■ ' '^^■■ 

"It'Wéiùg admitted tiîâtitile business' of à distiller was not carried on with 
the mortgagee's permission or connivancê,i and that he did not^even Icnow until 
after theiseizure that astiUhad been set :tip on tjbe premiees, the mortgage is 
valid as against the Unitedi States, and, so far as concerns the real estate, the 
judgmeiit ôf condemnation inust be against the equlty of redeipption ôniy." 

Bojd Vj JJ. B., 116 U.;ia §16, 6 j Sup. et. 524, was a proceeding in 
remto establîsh th« foiîfeiture of certain goods alleged to hâve been 
fraudulently ilnported without paying the dutiee thereoni There had 
been au ! order of the court requiring the claimants of the goods to 
produce their invoices f or the inspection, of the government attorney, 
and it waë held to bè an unconstitutional exercise of authority. Mr. 
Justice Bradlêy uses this language: 

"We are âlso clearly of lOpinibn that proceedings instituted for the purpose 
of decla^ing the forfaiture of a man'S: propeirty by; reason . of an offense com- 
mitted by him, though tjiey may be civil ip;.form, are in their nature criminal. 
If the Indictment hds been présented ^gairist thé claimants, upon conviction 
the forfaiture bf the goods would havé beén InclUdéd iti the jtidgmént. If the 
goverhment attorney elects to walve thé indietment, and to file a civil informa- 
tion against claimants,— that is, civil in form,— ean be» by this device, taise 
from the oproceeding its criminal aspect, and depriye, the clalrnants of their 
immunlties as citi^ens? Thlâ cannot bei ' The Inforthâtion, thoùgh technically 
a civil proceeding, is, in substance and effeet,' a criminal one. It is hls breaeh 
of the law which has to be prbvéd to estàbllsh the f orfeiture, and it Is hls 
property which is soug^itto be forfeit^d;" and he quotas the words of a great 
judge: "Goods, as goods, : cannot offendi forfeit, unlade, pay dutles, or the 
like, but men whose goods they are." 

One of the earliest cases of forfaiture reported is that of Mitchell 
v. Torup, Parker, 227, which was a prpçeeding in 1766 against a ship 
for haying aboard some tea in violation of St. 12 Car. II. c. 4; and 
Chief iîaron Parker, repelling the argument against f orfeiture be- 
cause of the apparent harshness of the law, says: 

"But the owners of the ships are to take care what master they employ, and 
the master what marines; and hère négligence is plainly imputable to the mas- 
ter, for he Is to report the cargo of the ship, and, if he had searched and 
éxamined thé ship wlth proper care, according to hls duty, he would hâve 
found the tea, as the offlcer did, and so might hâve prevented f orfeiture." 

In Peisch v. Ware, 4 Cranch, 347, which is a revenue case, Ohief 
Justice Maràhall says: 
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"ïhe court is also of opinion that the removal for which the act punishes 
ttie owner with forfelture of the gôods must be inade with his consent or 
connivance, or of that of some persdn employed or trustée! by him." And 
again: "The law 1b not vmderstood to forfeit the property of owners or con- 
signées on account of the mlsconduct of mère ; strangers, over whom such 
owners or consignées can haye no çontrol." 

In 651 Chests of Tea v. U. S., 1 Paine, 499, Fed. Cas. No. 12,916, 
(Urcuit Justice Thompson says: 

"Whilst, on the one hand, security to the revenue of the country may requlre 
rigid laws to guard against frauds, yet, on the other, the rights of the inno- 
cent ought to be protected. I am not aware of a single instance where, by 
any positive provision in the revenue laws, a forfelture is incurred that does 
not grow out of some fraud, mlsconduct, or ûegligence of the party on whom 
rhe penalty is vislted." 

And in The Lady Essex, 39 Fed. 767, Judge Brown says: 

"ïhe authorities are direct to the proposition that a forfelture of goods for a 
\iolation of the revenue laws should not be imposed unless the owner of 
such goods, or his agent,, has been guilty of an infraction of such laws. It 
is clear that. If the goods be stOlen from the owner, or if a person has obtained 
possession of them fraudulently, or without authorlty, no act of his can forfeit 
tliem as against the true owner." 

The two cases most apposlte to that now under considération are 
II. S. V. Two Horses, Fed. Cas. No. 16,578, and U. S. v. Two Bay 
Mules, 36 Fed. 84, In Case No. 16,578, Judge Benedict held that two 
liorses and a trucli, which were used in conveying certain distUled 
spirits, which had been condemned by default as forfeited to the 
United States by reason of having been removed with intent to de- 
fraud, were subject to forfeiture. The driver of the horses and truek 
in that case was the owner, and évidence was offered to show that he 
had no Icnowledge of the fraudulent character of the spirits, or of 
any fraudulent intent in connection with the removal thereof, which 
évidence was excluded, and verdict for the govemment directed. He 
uses this language : 

"The reason why this express provision was made In respect to the for- 
feiture of thlngs used in removing spirits contrary to law was to linli the fate 
of the vehicle %vith that of the articles conveyed, in order to deter parties from 
putting their vehieles at the disposai of those who would be likely to use them 
for purposes of fraud;" and quotes the remark of Judge WoodrufiE: "It is ex- 
pected that the owner of property wlU see to the uses made of it at his péril." 

In the Case of Two Bay Mules, the owner and claimant, one W. H. 
York, had hired the offending property to Nick York for the purpose 
of hauling a load of produce to market, and while in his possession 
they were seized, being in the act of transporting whisky upon which 
the tax had not been paid. 

In the flrst case the owner was himself engaged in hauling the 
whisky ; in the latter he knowingly permitted another to use his team, 
who perverted it to the unlawful purpose. While in neither case 
was there a conscious violation of the law, in both négligence might 
be fairly attributable, and the thing really punishable was their care- 
lessness in putting their vehieles at the service of those likely to vio- 
late the law, and who actually did violate it. In the case at bar it is 
admitted that this property was in possession of the wrongdoer 
"without the consent and knowledge of the claimant." The attorney 
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for thé goî^ernment contends, in tlj^ argument before us, that it was 
thiÇ. duty: pf claim^nt to show, ajso, that the possession of Oliver 
Deaton was without the knowledge and consent of P. G-. Deaton, the 
mortgagor. If there remained in P. Gr. Deaton, aftef condition 
hroken, any right of possession or right of property, this inquiry 
would be pertinent, but it appéars from the agreed statement of facts 
that the property was sold for less than the mortgage debt. The 
information is against Haryey Latham, who is alleged to be the own- 
er, and, as we understand the law of North Carohna, he had the right 
of possession and the right of property; and it would be pressing the 
implid^tion of négligence furthef than justice demands, and adminis- 
tering à harsh law too harshly, if, under ail the circumstances of the 
case, in the absence of ,any suspicion of fraud or connivance or proof 
of négligence, the innocent owner should be made to sufler from the 
wrongdoîng of onë who got possession of his property without his 
knowledge or consent. It is not to be assumed that the government 
desires. to take the property of a citizen charged with no crime without 
some proof that he has knowingly or negligently contributed to its 
commission, and undoubtedly the secretary of the treasury, upon the 
facts of this case agreed upon, and as found by the trial court, would, 
in the esjereise of his discrétion, remit the forfeiture; but, if this man 
has fights, a court of justice is the place to maintain them, and he 
should not be compelled to ask the^m of executive offlcers as a favor. 
The judgment of the conrt below is affirmed. 



In re WÀT TAI. 
(Circuit Court, D. Oregon. August 24, 1899.) 
No. 2,505. 

1. Alibns— Chinesb Mbrchant — Order dp Exclusion. 

tJnder Act March 3, 1891, as amended by Act Aug. 18, 1894, an immigra- 
tion officer is given plenàry power to exclude an allen from admission to 
the TJnîted States, subject to review only by the secretary of the treasury. 
He Is not required to hear évidence under oath, or to malse written flndings, 
but it is sufflcient if he maiies an examination and a décision. His order 
of exclusion constitutes due process of law, and the évidence upon whieh 
he acted cannot be re-esamined by the courts. 

2. Same — Appbal to Secretary op Treasury. 

The fact that an appeal taken to the secretary of the treasury by an 
alien from an order of exclusion was determined adversely to the appel- 
lant by an assistant secretary does not entitle the appellant to release 
on habeas corpus. If the assistant secretary had no authority to act on 
the appeal, it is still pending. 
8. Same — Eppect dp KemovAl prom Vessel. 

Under Act March 3, 1881, § 8, which provides that the removal of an 
alien from the vessel on which he arrived by order of the inspection offleer 
shall not be considered a landlng durlng the pendency of the examination, 
the fact that an alien has been removed from the vessel, and eommitted 
by the cojlector to the custody of a sheriffi, does not affiect his rights. 

This was an application by Way Tai for a writ of habeas corpus. 

Charles J. Schnabel and J. H. Woodward, for petitioner. 
John H. Hall, U. S. Atty. 
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GILBEET, Circuit Judge. The petitioner applies for a writ of 
habeas corpus, alleging that he is a Chinese merchant, and that as 
such, on his return from China, he was entitled to land at tlie port of 
Portland, Or., but that he was denied landing by the collector of said 
port, and that he is novv detained and deprived of his liberty by Wil- 
liam Frazier, the sheriff of Multnomah county. Or., under oral direc- 
tions from the collector ordering the petitioner to be removed from 
the port of Portland, and to be returned to China, by the master of 
the steamer Lennox. The petitioner further allèges that he appealed 
from the décision of the collector of customs to the secretary of the 
treasury, and that he has been informed that one 0. L. Spaulding, 
assistant secretary, claiming to act for the secretary of the treasury, 
has heard and decided the said appeal, and has afflrmed the décision 
of the collector, and ordered the déportation of the petitioner to some 
port in China unknown to the petitioner. It is alleged that the dé- 
cision of the collector is void for the reason that, after hearing the 
évidence for the petitioner, consisting of the testimony of two white 
witnesses, showing prima fade his right to land, the collector, with- 
out notice to the petitioner, and without his knowledge, took state- 
ments of persons not under oath, and received the same as évidence, 
and acted thereon ; that he made no written flndings in said matter, 
but by oral direction ordered the petitioner to be removed and de- 
ported, as aforesaid. It is further alleged that the décision on the 
appeal to the secretary of the treasury is void for the reason that O. 
L. Spaulding, assistant secretary, was not an ofiicer to whom was 
given by law the power to pass upon the same. It is also alleged 
that the détention of the petitioner by the sheriff of Multnomah 
county is unlawfùl, for the reason that by virtue of the removal of 
the petitioner from the vessel on which he arrived, and the surrender 
of his person to the custody of said Frazier, his landing in the United 
States has been effected. 

So far as the flrst point is concerned, the précise question involved 
was decided by the suprême court in Nishimura Ekiu's Case, 142 U. S. 
651, 12 Sup. et. 336. The court had under considération the act 
of March 3, 1891, which established the office of superintendent of 
immigration. By section 8 of that act the proper inspection oiHcers 
were given "power to administer oaths, and to take and consider 
testimony touching the right of any such aliens to enter the United 
States, ail of which shall be entered of record." It was contended 
that the proceedings in that case did not conform to section 8, be- 
cause it did not appear that the inspection officer took testimony on 
oath, and because there was no record of any testimony or of his dé- 
cision. The court thus disposed of the contention: 

"But the statute does not require inspectors to take any testimony at ail, 
and allows them to décide on their own inspection and examination the ques- 
tion of the right of any alien immigrant to land. The provision relied on 
merely empowers inspectors to administer oaths, and to taise and consider 
testimony, and requires only testimony so taken to be entered of record." 

The statute of August 18, 1894, amends the former law by enact- 
ing in plain terms that: 
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"In every case where an alien Is excluded from admission into the United 
States imder any law ortreaty now.existing or liereafter made, the décision 
ot ttie appropriate ; iinmigration or ciistoms ofiçers, if adverse to the adipis- 
sion of such aile;?,, sfiall be final, unless reversed on appeal to the secretary 
of the treasury."' 

In Fong Yue Tingv. U. S., 149 U. S. 698, 713, 13 Sup. Ct. 1016, 1022, 
the court said that the purpont oi the décision in Nishimura Ekiu's 
Gase was that the décision of an executive officer to \¥honi congress 
hadseenât to intrustthe final idetermlnation of the faets upon which 
an alîen's right to land depended was conclusive, and thât "his order 
was due process of law, and no Other tribunal, unless expressly au- 
thorized by lâw to do so, was at liberty to re-examiiie the évidence 
on -which he acted, or to controvert its sufflciency." 

Tn the light of thèse adjudications it must be held that the décision 
of the collecter in the présent case, and his order denj'ing the peti- 
tioner the right to land, is not subject to review upon the facts al- 
leged in the pétition. Plenary power has been given to the collector 
to exclude an alien if, upon examination of his case, it is found upon 
the évidence, as a conclusion oî fact, that he is not one of those who 
are entitled to enter the United States. The power of congress to 
so exclude aliens, and to intrust the décision of such a question of 
fact to an executive offlcer, is not disputed. It isurged, however, 
that the collector must foUow a due and orderly course, must hear 
évidence under oath, and must make flndings of fact which shall ap- 
pear of record. Thèse points, as we hâve seen, hâve ail been ex- 
pressly decided against the petitioner's contention. The collector is 
not required to conform his proeeedings to what is known as "due 
process ôf law." He is not required to maké written flndings. It is 
enough if he make an examination and a décision. "His order is due 
process of law." 

It is nrged that the power to hear and détermine appeals from 
décisions of the collectors is conflded to the secretary of the treas- 
ury alone, and that the jurisdietion cannot be exercised by an assist- 
ant secretary. Section 243 cf. the Eevised Statutes providés as fol- 
lows: 

"The assistant secretarlës of the treasury shàll examine letters, contracts, 
and warrants prepared for thé signature of the secretary of the treasury, and 
perform such other duties iln the ofiace of the. secretary of the, treasury as may 
be preserlbed by the secretary or by law." 

It may be aSsiimed that the secretary lias conferred upon the as- 
sistant secretary who acted in the présent case the authority to act 
in the mattèr of the appeal of the petitioner's case, and it would seem 
that, under thé statute above quoted, thé authority is one that may 
be delegated. But that' question is not necessariiy învolved in the 
présent case. If the assistant secretary had not the authority to hear 
and détermine the appeal, the appeal has not been disposed of , but is 
still pending, ànd the détention of thé petitioner by the officer to 
whom he was intrusted until the disposition of his case on appeal is 
not unlawful. , Neither cah it be said that the petitioner, while in the 
custody of feUch offlcer, or by rêason of thé fact that he has been de- 
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livered to such officer, has been landed in the United States, so as 
to be entitled to his liberty. Section 8 of the act of March 3, 1891, 
providing for the removal of an alien from the vessel on which he 
ari'ived by order of the inspection ofQcer, déclares that "such removal 
shall not be considered a landing during the pendency of such exam- 
ination." In Mshlmura Elciu's Case the petitioner had been placed 
in a mission house pending the décision of the question of her right 
to land. The court said she was left "in the same position, so far as 
regarded her right to land in the United States, as if she had never 
been removed from the steamship." 

Upon the case made on the pétition no ground is presented for issu- 
ing a writ of habeas corpus, and the writ will be denied. 



In re OTA. 

(District Court, N. D. California. September 1, 1899.) 

Xo. 11,917. 

1. Alibns— Exclusion of Immiouants— Cosstkuction of Statutb. 

ïlie provisions of the ac-t of Mardi 3, 1891 (26 Stat. 1084), excludlng 
cei-tain classes of aliens from admission to the United States, and re- 
quiring their déportation, do not apply to aliens domiciled in this country, 
and who are returning thereto after a tcmporary absence. 

2. Same — Concldsivbnebs of Décision of Immigration Officers. 

Under the act of August 18, 1894 (28 Stat. 390), the décision of the see- 
retary of the treasury atfirming the action of immigration offlcers in re- 
fusing an alien admission to the United States under a law of congress, 
though clearly erroneous," cannot be reviewed by the courts. 

This was a habeas corpus proceeding to review the action of the 
secretary of the treasury in denying the ]^>etitioner, an alien, the 
right to enter the United States. 

W. H. L. Bariies, for petitioner. 
E. J. Banning, Asst. U. S. Atty. 

DE HAVEN, District Judge. This is a proceeding arising upon 
a writ of habeas corpus issued in behalf of one S. Ota, and the case 
was submitted to the court for its décision upon the pétition for the 
writ, the return thereto, and certain admissions made by counsel 
during the argument, from which I flnd the following facts: That 
Ota is a native and subject of the empire of Japan, and for more 
tlian eight years has been a résident of the state of California, and 
is now a merdiant, and member of the firm of Ota & Sanada, San 
Francisco; that said firm deals in Japanese fancy goods, teas, and 
colîee, and imports, manufactures, and sells ail kinds of bamboo fur- 
niture; that in March of the présent year Ota went to Japaji for the 
])urpose of buying goods for his flrm, and, after having made pur- 
chases to the amount in value of more than $5,000, he returned to 
San Francisco on the steamship Hongkong Maru, arriving at that 
port on or about August 5, 1899; and thereafter, on the lOth day 



488 96 FEDERAL REPORTER. 

of August, 1899, after a spécial inquiry by me immigration officiais at 
tlie port of San J'rancisco, he was f ound to be suffering from a loath- 
some and contagions disease, and was ordered by H. H. North, the 
commissioner of immigration at tliat port, to be returned to Japan. 
This order was, on appeal to the secretary of the treasury, affirmed, 
and Ota is now in the custody of the steamship company operating 
the Hongkong Maru, for the purpose of being returned to the country 
whence he came. It appears very clearly from thèse facts that Ota 
is not an alien immigrant, and the commissioner of immigration and 
the secretary of the treasury, if the same facts were before thoee of- 
fleers, erred in ordering him to be returned to Japan as such. The 
act of March 3, 1891 (26 Stat 1024), under which the order for the 
déportation of Ota is attempted to be justifled, does not apply to 
aliens domiciled in this country, and who are returning theretc after 
a temporary absence. In re Panzara, 51 Fed. 275 ; In re Maiola, 6T 
Fed. 114 ; In re Martorelli, 63 Fed. 437. But under the act of August 
18, 1894 (28 Stat. 390), the décision of th-e secretary of the treasury 
to the contrary cannot be reversed or set aside by the court in this 
proceeding. That act provides : 

"In eveiy case where an alien is excluded from admission into the United 
States under any law or treaty now existlng or hereafter made, the décision i 
of the appropriate immigration or customs offlcçr. if adverse to the admission 
of such alien, shall be final, unless reversed on appeal to the secretary of the 
treasury." 

Under this statuts, when the executive ofBcers of the government, 
upon a hearing such as is contemplated by the law, hâve decided 
that an alien is not entitled to enter the United States, the courts 
are without jurisdiction to review that détermination upon questions 
either of law or of fact. The flnding of thèse offlcers that an alien 
seeking to land is an immigrant is as conclusive upon the court, in 
a proceeding like this, as their flnding in relation to any other fact 
affecting the right of the alien to land. This seems to hâve been 
the view taken by the suprême court in the case of Lem Moon Sing 
V. U. S., 158 U. S. 538, 15 Sup. Ct. 967. And see, aiso. In re Moses, 83 
Fed. 995; U. S. v. Kogers, 65 Fed. 787; In re Monaco, 86 Fed. 117. 
The writ will be discharged. 
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BALL & SOCKET FASTENER CO. v. C. A. EDGARTON MFG. 00. 

(Circuit Court of Appeals, First Circuit. May 26, 1899.) 

No. 262. 

Patents— Construction and Infringement— Glove Fastenbrs. 

The Ricliardson patent, No. 412,296, for improvements in fastenings for 
fîloves and otlier articles, if it involves any patentable novelty or inven- 
tion, must, espeeially in view of the fact that it has never been put to 
practical use, be limited to the précise form showa and described, and is 
therefore not infringed by the fastener of the Adams patent. No. 566,731. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Bail & Socket Fastener Company 
against the C. A. Edgarton Manufacturing Company for alleged in- 
fringement of letters patent No. 412,296, issued Octooer 8, 1889, to 
W. S. Richardson, for improvements in fastenings for gloves and 
other articles. The circuit court dismissed the bill, and the complaiti- 
ant has appealed. 

George 0. G. Coale and Frederick P. Fish (Ciarke, Raymond & 
Coale, on the brief), for appellant. 

Charles E. Mitchell and John P. Bartlett (Mitchell, Bartlett & 
Brownell, on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This suit relates to a patent, of October 
18, 1889, to William Streeter Richardson, for improvements in fasten- 
ings for gloves and other articles. The spécification describes the 
invention as relating to constructing the bail and socket members 
of the device, and to fastening the same in place. We must appre- 
hend that, though some of the advances in this art are, on their face, 
trivial, yet a careful examination will show that the art is a diflficult 
and important one. Fastenings of this character are in extensive 
demand for varions purposes, — gloves, corsets, clothing, and, as is 
shown in this case, suspenders. It is necessary that the fastening 
should be light, attractive, quick and easy to open and close, inex- 
pensive, and yet so firmly constructed as to resist a constant and rela- 
tively great transverse pull, without tearing the light material wlth 
which it is used. It was only after a long time that success was 
achieved, and this by small steps. The art is divided into two lines, 
one known as that of bail and socket fasteners, and the other button- 
hole or cap fasteners. The patent in issue relates espeeially to the 
latter class. The claims in issue would not be understood without 
flrst giving références to the spécification. This says, in substance, 
that the cap and yielding sides, necessary in order to close over and 
hold the stud, are made intégral ; and the drawings attached repre- 
sent a blank which, when struck into shape, provides the cap, two 
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yielding sides, and two fastening arms. The fastening arms are 
designedj as the spécification shows, to pass through the material of 
the glove and a washer on the other side of the material, so as to hold 
the whole flrmly together. For an alternative f orm the spécification 
makes the fastening arms intégral with the washer. The cap is 
shown with an "inclined shoulder," which, operating as a fiât surface, 
may lie closely against the material on the other side from the 
washer, thu«contributing to firmness of hold. The drawings which 
show the blank indicate the fastening arms as resulting from two 
opposing projections, and the yielding sides from two other opposing 
projections. Nothing in the patent suggests that there are more 
than two fastening arms or more than two yielding sides. The 
drawings also show the blank in yarious forms to the completion of 
the cap, and the spécification has a full description of the varions 
processes jn producing the cap from the blank. 
The daims in issue are as follows: 

"1. The fastening comprising thé cap, as, having the yielding sides, ai, 
wa,sher, b, and the Connecting arms, a^, ail su^stantially as and for the pur- 
poses described. 

"2. The comblnation of the cap, a», having the Inclined shoulder, a*, with 
the washer, b, inclined as described, and fastening arms, a^, ail substantially 
as and for the purposes described. 

"3. The ooinbihation, in a fastening deviee, bf a eapped socbet comprising the 
cap, as, the yielding sides, ai, jntegral with the said cap, and bent in relation 
to the same toi if orm. the shoulder, a*, as specifled, and to extend downwardly 
from said shoulder, with fastening arrps for attaching the cap to the material, 
aU substantially as and for the purposes descrlbéd." ■ ' 

The ariegéd infringin^" dévice is shown in a patent issued to one 
George E. Adams, dated September 1, 1896. This also is made up 
from a single blank, star-shaped, as shown in the drawings attached, 
and haviàg eight points. This is developed into a cap with eight 
projection'&','tiîi*ned back on the Washef In such way that they ail of 
them ans^wét as fastening arms. It iS'«îlaimed in défense that this 
deviee haàûO "yielding sides," as called for by the patent in issue. 
Neverthélëssj 'the spëciflcatioû of the Àdams patent describes the 
projections as "résilient ârms," and points ont that they may be bent 
to afforéa good bearing, aad at the same time allow sufficient move- 
menttb permit of the rèady passage of the stud member. It also, at 
varions points^ calls thèse projections "résilient fingers." It is évi- 
dent that the pfojeetions in the alleged infringing deviee perform the 
fùrictions of the "yifeldiilg sides" and "faistening arms" of the patented 
deviee, sb that 'the projections of the alleged infringing deviee are 
both fàsteiiing arms and yielding sides, iand wouldclearly infringe 
the claimS' in issue if thé' latter eould hâve breadth of construction. 
The construction of the patent is not frêe from difficulty. It con- 
tains much which reqnires that we should hold that the invention 
consisted in producing the cap from a single blankj SQ as to be of the 
nature of the invention in issue in Krementz v. S. Cottle Go., 148 U. S. 
556, 13 8up j Oti 719. That- patent was granted on May 6, 1884. Ute 
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spécification described a collar button built up from a single, con- 
tinuons plate of sheet métal. It also described the method of making 
the button. It was shown in that case tliat other articles had 
previously been made in a similar manner, but tbey were in other 
arts. The court held, at page 559, 148 U. S., and page 720, 13 Sup. 
et., that the button was "a new and useful article, with obvions ad- 
vantages over previous structures of the kind." It was clairaed that 
anv ordinary mechanic could hâve adapted the previous devices to a 
coiiar button, but, at page 560, 148 U. S., and page 720, 13 8up. Ct, 
the court observed upon the fact that the président of the infringing 
company, although skilkd in the art, and having had his attention 
rfpecially turned to the subject-matter, failed to see for a long period 
of time what the inventer afterwards saw. It is also évident that 
forming the collar button from a single blank, as shown in the case 
cited, involved very much ingenuity. The patent in issue in Krementz 
V. a. Cottle Co. antedated the application for the patent at bar, so 
that what it disclosed must now be commonly regarded as a part of 
the prior art; and it is an old rule that we may read the décisions 
of courts of high authority for the purpose of ascertaining facts of 
gênerai interest. In this particular art of fasteners, the patent is- 
isued to Kraetzer on September 28, 1884, antedating that in suit^ 
speaks of forming a cap, with arms and elastic jaws, from a single 
blank, as though it were a well-known matter. Also, a prior patent, 
issued to Mr. Richardson on May 1, 1883, shows a socket made up of 
a single métal blank, which included a cap with a résilient bas©; 
That patent concerned more especially what are known as "bail dnd 
socket fasteners," but, so far as the use of a blank is concerned, it in- 
volved the same problem as the claims in issue. Similar blanks for 
similar purposes are found elsewhere in the record. Therefore^ if 
the patent is to reeeive this construction, it is extremely doubtfnl 
whether it covers any inventive idea. Assuming, on the other hand, 
that the patent is for the device, and that producing it from a single 
blank is only an alternative method, the same doubt as to patent- 
ability arises in view of the state of the art, notwithstanding what 
we hâve said to the effect that, in this particular art, improvements 
which, on their face, seem trivial, hâve at times been regarded as 
meritorious. We need, for this purpose, to look only at the Kraetzer 
patent, already referred to. As already said, the patent in suit 
describes a hood with four projections, — two the fastening arms, and 
two the yielding sides, — and the spécification states that it is not ea- 
sential that the fastening arms be made intégral with the cap, and it 
describes an alternative construction in which the fastening arms run 
up from the washer. Claim 2 shows the cap overhanging at its base, 
so as to make what we hâve already called an "inclined shoulder." 
This shoulder, however, is of no conséquence in this case, as it is not 
found in the alleged infringing device in the form shown by the patent 
in issue; and, since flanges are of ail forms of construction, and as 
common in the arts as anything can be, every manufacturer bas, 
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ordinarily, a right to construct them in his own method. The resuit 
is that, in tliis case, ail which the patent in issue demanda is a cap 
iiitegral with the yielding sides, and a washer, with arms intended 
to secure the washer to the Cap, built either upon the washer or the 
cap. The Kraetzer device had ail thèse, although the parts were 
sOniewhat differently related. Its fastening arms were always a 
part of the cap, and the yielding sides always a part of the washer. 
Thé arms projected f rom the cap, as in the patent in suit. The yield- 
ing sides were made by Cutting away and turning down two portions 
of the disk from which the washer was formed. The practical resuit 
in use is, in ail respects, the same in each device. The complainant 
maintains that one advantage of the device in suit is in the capacity 
of varjing the dimensions of the blank. It refers to what it calls 
the "spring jaws," meaning, probably, the "yielding sides." It is 
claimed that, in the device in issue, the "spring jaws" may be of any 
length, while, in the Kraetzer device, they are necessarily eut from 
the middle of a disk, so that their length is limited. This, however, 
so far as the "yielding sides" are spoken of, is based on a mistake. 
There is nothing in the device in issue which calls for their unlimited 
lengthening, and the same is true as to the Kraetzer device. The 
patent in issue shows that the inventor had in mind the indefinite 
lengthening of the fastening arms only, and this is practicable in the 
Kraetzer device. Also the complainant maintains that its device 
reduced the number of the parts in a spring buttohhole cap, which, 
it says, had never before been made in less than two parts in addi- 
tion to the washer. This is a mistake, even if it covered anything 
patentable; because, in the Kraetzer device, there are only two parts, 
including the washer, as his patent provided that the cap and fasten- 
ing arms shonld be intégral. It is therefore diiBcult to perçoive that 
there was any real advance in the art from the Kraetzer patent, un- 
less it was with référence to the inclined shoulder, which is not in- 
volved hère. The dilHculty of determining whether or not the pat- 
ented device shows any substantial advance in the art is increased 
by the fact that complainant's expert, who undertakes to set out 
its advantages, never saw it in use; and he therefore speaks of it only 
theoretically, and can hâve no knowledge of its practical disad- 
vantages. The patent was applied for in 1884, so that the device 
was known forover 12 years before this Mil was filed; and yet dur- 
ing the whole of that period it never has been put to practical use. 
If the case had been otherwise, the practical resuit might hâve en- 
abled us to give the patent the support which might hâve come there- 
from. Boston & R. Electric St. Ry. Oo. v. Bemis Car-Box Co., 25 
G. C. A. 420, 80 Fed. 287, 288. This use might hâve developed ad- 
vantages which we are not able to gather from the device itself, or 
from anything which the record discIoSes to us in any satisfactory 
manner.' Taking, therefore, the casé as a whole, whether there is 
any patentability or not, we are unable to give the claims in issue 
any broader construction than was given the patent to Masten for 
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an alleged invention with référence to flrecrackers, which was under 
considération by this court in Masten v. Hunt, 5 G. G. A. 42, 55 Fed. 
78. In that case it was held that infringement was not proved, the 
opinion of the court stating that it agreed with the circuit court in 
the reasons given in its opinion in the same case, which it adopted. 
The opinion of the circuit court is found in 51 Fed. 216. The pat- 
entée did not show the court what were the real advantages and es- 
tent of his alleged improvement, and therefore the court was unable 
to flnd infringement in anything which did not respond precisely to 
the form and letter of the patent. Considering the facts which we 
hâve pointed ont in the case at bar, especially the fact that the 
complainant's improvements were, at the most, so slight as to leave 
grave doubts as to their patentability, we cannot, on the question of 
infringement, safely hold that the claims in issue cover anything more 
than mère form. Therefore, in view of the marked changes in form 
between the sheet-metal blank and device of the respondent f rom the 
blank and device of the complainant, and in view, also, of the fact 
that there is some change in the way in which the device of the re- 
spondent performs its functions, we cannot flnd that there has been 
any infringement. The decree of the court below is afiârmed, and the 
costs of appeal are awarded to the appellee. 
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JEFFEIES et al. V. DE HAUT. . 

(District Court, Bî. D, Penpsyivanla. September 11, 1899.) 

Mastek and Servant— Dkat* oï' Stkvèdor~é— Liability of Ownehs of Snn», 
WBere aishlp was riottcrtina to furnlsh tackle to hold tip a chute used 
by contractons in loftding tbe vessell nyîth grain, and that used was rigged 
Up by the steyedores employed by the ; contractors, the roere fact that the 
liiàte In charge did nbt object to thfe manner in whiçh it was secured 
■W-otiM not rehder thé ownefs liable for the death 'of a istevedore, caused 
by the breaklng of such'! tackle and thf falllnj: of thé chute, the mate 
' ,hav}ng no better means than.others ofjudging of its safety.i 

In.'^âmiralty. .,, ,,.'..,,'■ ■■■ ,, . 

William Colton and J. Warren Coulston, for litoelànts. 
Go3i?ers & Kirlin and Henry R. Edmiinds, for respondent. 

lïcI'^^ERSOîir, District Judge. TJiis is an : action in personam 
agàinst tlie owneç.pf the Elritish steaimsirip Henriette H. to recover 
damages for the death, of Thpmas Jeffri^Sj, the hugba^id and father of 
the lib^lants, who was kiJleàupon,t|ie vessej wliiie at worli as a steve- 
dore. ï'iie injury was done under the follqwiii^xîirjquinstances: On 
December 2, 1896, the steamship arrived at Èlevator G, Locùst Point, 
Baltimore, and took on board a small quantity of grain. The next 
day the work of loading was resumed, and eontinued until noon, 
when the vessel was moved to an èlevator at Canton. On December 
4th she returned to Elevator C about 8 o'clock in the morning, and 
began to receive oats in bulk at No. 2 hatch. The opération was con- 
ducted as follows: A heavy wooden chute, about 30 feet long, 
made of 1^ or 2 inch planking, lined with sheet iron, and attached to 
the elevator by an iron gooseneck, ran to the hatch, and was there 
suspended over the opening by tackle rigged to the foremast of the 
vessel. "This tackle [repeating the libelants' description] consisted 
of a chain which was made fast to the cringle or eye of the sail, the 
sail being furled to the foremast, and thence passed along the gaff on 
the foremast almost to the end of the gaff, where it passed through an 
opening in the gaflf, called a 'score,' over a sheave, and thence back 
to the foremast, passing through a block, and thence downward to a 
point near the deck of the vessel, where a block and tackle were at- 
tached to it, and made fast to a ring or boit in the deck of the vessel." 
The respondent's description adds some further détails: "This is a 

1 As to liability of owners of vessels for injuries to servants generally, see 
Transport Co. v. Conevs, 28 0. C. A. 388, 82 Fed. 177; .Tensen v. ïhe Joseph 
B. Thomas (D. C.) 81 Fed. 578; Baccus v. The Manhanset (D. C.) 69 Fed. 471; 
Ferguson v. The Terrier (D. C.) 73 Fed. 265: The Elton, 31 C. C. A. 496, 83 
Fed. 519; The Joseph .Tohn, 30 0. C. A. 199. 86 Fed. 471; The Joseph B. 
Thomas. 30 C. C. A. 333, 80 Fed. 658; ïhe City of Norfolli (D. C.) 55 Fed. 
98; Eoden v. Demwolf (D. C.) 56 Fed. 840; Steel v. McNeil, 8 0. C. A. 512, 
60 Fed. 105; Unitus v. The Dresden (D. C.) 62 Fed. 438; Oien v. The Antonio 
Zambrana (D. C.) 89 Fed. 60; Me(3ough v. Ropner (D. C.) 87 Fed. 534; The 
Anaces, Id. 565; Grasso v. The Lisnacrleve, Id. 570; The Kensington (D. C.) 
91 Fed. 681; The Magdaline, Id. 798. 
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permanent tackle, used in hauling out the fore trysail, and is ar- 
rangea as f ollows : Where the head rope of the sail (which f oUows 
the line of the gàff) and the leech rope join, a cringle or eye is made, 
which consista of a round iron thimble or ring, around which the rope 
is spliced. To this cringle there is attached, by means of a shackle 
and boit, a chain. Thé tackle then passes through a sheave in the 
end of the gaff ; thence through a block on the foremast down to the 
deck. The sail, not being in use at the time, was, of course, furled 
in to the mast. The weight upon the outhaul tackle, to which the 
chute was suspended, was supported, therefore, by the strength of its 
place of final attachment, to wit, the cringle in the head of the sail." 
About 2 o'clock in the afternoon the tackle suddenly gave way, the 
chute (which weighed more than 500 pounds) fell several feet, and 
struck the décèdent, who was trimming the grain as it fell into the 
hold, killing him almost instantly. 

What happened to the tackle is in dispute. The libelants contend 
that, although the shackle should hâve been fastened to the cringle 
by an iron pin or boit, it was improperly fastened by marllne or spun 
yarn, and that the marline broke undér the strain; the resuit being 
rtiat thé shackle slid along the gaff until it stopped at the score 
(through which it could not pass), and that the loosening of the tackle 
occasioned by this sudden sliding caused the chute to drop. The 
négligence complained of is the use of marline, instead of an iron boit, 
to fasten the shackle to the cringle. This, it is argued, was a plainly 
inadéquate fastening, known by the master to be in use, and was, 
therefore, an obviously dëf ective appliance, furnished by him to the 
iaborers that were employed to load the cargo. If thèse two aver- 
ments of fact were true, the defendànt's négligence would be estab- 
lished, but I do not think that either averment is proved. In my 
opinion, the testimony shows that the shackle was properly fastened 
by an it-oui boit, and that the ihjury was caused by the brekking of 
the ropes around thé head of the sail, and the tearing out of the 
corner to which the cringle was attached. 

Moreover, even if thèse facts would support the inference that the 
appliance was defective,— -à point I do not décide, — I am also of opin- 
ion that thë appliance was not furnished to the stevedores by the ship, 
but was chosen by the stevedores themselves without asking any 
questions of the ship's offlcers, and, further, was chosen when a tackle 
obviously safe and better fltted to suspend the chute was rigged to the 
same mast, and was almost as conveniently at the stevedores' dis- 
posai. I think it is true that on the evening of December 2d the 
foreman of the stevedores, in reply to a question by the mate (who 
had command of the vessel in the captain's absence) when the work 
of loading would begin on the foUowing morning, named an hour, 
and added a request to the mate to hâve steam on the winches, and 
gear up. But there is no évidence whatever, except the bare fact 
that the mate allowed the trysail tackle to be used without objection, 
that this particular gear, or any other gear, was furnished by the ship 
in compliance with the foreman's request. In this instance the ves- 
sel was not bound thus to comply. She was being loaded under a 
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contract with the Geo. P. Cr^nise Company, ïy whom the foreman, 
the decedeïit, and the other laborers were employed; and under the 
contra<?t the sjiip wa,s only to furn iph "ail necessary steam, slings, and 
rope for falls." The eompany 'svfss to iurnish "ail other gear," and it 
was, the^efore, their duty tO; pjppvide the necepsary taçkle to suspend 
the çhnte. To my mind it is clearj^hat the ship did not undertake to 
furnish it on the moming of Dëcember 3d, or afterwards. Upon the 
morning just named the stevedores came on board, and immedlately, 
without askin^ for tackle, or to be advised what gear was to be used, 
unfastened the down haul of the trysail, attached it to the chute, and 
began to work. Upon the same mast much stronger tackle was at- 
tached for the purpose of hoisting a derrick, and if a man had been 
sent up the mast about 30 feet this tackle could hâve been unfastened 
and used without difflculty. 

Under thèse circumstances I do not see upon what ground the libel- 
ants can recover. The mère failure of the mate to object to the use 
of the, trysaU tackle, even if he believed such tackle to be ordinarily 
inadéquate, was not a breach of légal duty for which the master is 
liable. The sMp was not bound to f umish tackle to suspend the 
chute,, and I see no évidence to warrant the conclusion that the mate 
had any knowledge that the stevedores did not also possess concern- 
ing the strength or weakness of such an appliance. That it was not 
plainly unfit for the work is apparent f rom the fact that it had been 
used during two half days without misadventure, and that it may 
bave broken for some reason that does not clearly appear from the 
testimony is perhaps a reasonable inf erence from the fact that it gave 
way at a time when the strain due to the position of-the chute was 
less than the strain had previously been. 

Without further élaboration, my conclusion is that the respondent 
bas not been shown to be at fault. He was not bound to furnish 
the gear in question, and did not furnish it. If it lacked the neces- 
sary strength, neither he nor the mate had such peculiar knowl- 
edge of its weakness as imposed upon either a légal duty to object to 
its use. It was chosen by the decedent's fellow servants for their 
own convenience, and at their own risk, and liability for the unf ortu- 
nate accident that followed is therefore not chargeable to the owner 
of the ship. 

The libel must be dismissed, but without costs. 
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HENUT V. LA COMPAGNIE GENERALE TRANSATLANTIQUE ETC. 

(Circuit Court, S. D. New "ïork. April 15, 1899.) 

JUBismcTioN os- Fédéral Courts — Fbdekal Question— Pleadings. 

A fédéral question, to give a circuit court of ttie United States Jurlsdle- 
tion, eitlier original or by removal from a state court, must appear by the 
plaintiff's statement to be a necessary part of liis claim.i 

On Motion for Eeargument. 

Edward K. Jones, for the motion. 
M. G. Fleming, opposed. 

LAOOMBE, Circuit Judge. "It is thorougWy settled that under 
tlie act of August 13, 1888, the circuit court of the United States has 
no jurisdiction, either original or by removal from a state court, of a 
suit as one arising under the constitution, laws, or treaties of tlie 
United States, unless that appears by the plaintiff's statement to be 
a necessary part of his claim." Railway Co. v. Lewis (March 20, 
1899) 19 Sup. et. 451. A careful re-examination of the complaint 
wholly fails to disclose any provision of constitution, statute, or 
treaty which is made by such complaint a necessary part of plaintiff's 
claim. The former décision, remanding the cause, will not be dis- 
turbed. 



VOORHEIS et al. v. BLANTON et al. 

(Circuit Court, W. D. North Carolina. September 15, 1899.) 

Rm Judicata— Dbcreb Dbtekmining Rights of Okb hot a Pakty — Effect 
OF Affirmance on Appeal. 

Where, In a credltors' suit, the circuit court decreed that a conveyance 
of property by the debtor to a co-defendant be set aside as In fraud of 
complainants' rights, subject to a lien on the property by a third person 
for money adTancfed towards the érection of a building thereon after the 
conveyance, which decree was affirmed by the circuit court of appeals, 
the question of the rlght of such third person to a lien is res Judicata In 
the suit, and cannot be reopened by a supplemental bill, thougb such third 
person was not a party to the original bill or the decree. 

Hearing on Supplemental Bill. 

Merrimon & Merrimon, for complainants. 

E. J. Justice and P. J. Sinclair, for respondents. 

EWAET, District Judge. This is a supplemental bill brought by 
the plaintiffs above named against the défendants. The complain- 
ants allège: 

"That the said above-entitled case, except as to Mlnnie Blanton, came on 
to be heard, and was heard and disposed of by a final decree of the court fllei 
herein, on the 21st day of December. 1897, in which said decree, among other 
things, It was decreed as follows: " "That the conveyance of the tanyard prop- 

i As to Jnrlsdictlon of cases involving fédéral questions, see note to Bailey 
V. Mosher, 11 C. C. A. 308, and. supplementary thcreto, note to Montana Ore- 
Purchasing Co. v. Boston & M. Consol. Copper & Silver Min. Co., 35 C. C. A„ 7. 
96 F.— 32 
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erty, mentioned and descrlbed in the bill of complaint, to J. L. Morgan, was 
œade in frauiJrOf tfae creditors of the said William M. Blanton, to the said J. L. 
Morgan; and it is ordered, adjudged, and decreed that said conveyance be, and 
the same is hereby, set aside, and held nuU and void, as against the creditors of 
the said William M. Blanton, and especially against the plaintiffs In this cause; 
but inasmuch as it appears that the said Morgan, as a part of the purchase 
money, bas pald certain debts of the said défendant Blanton, it Is adjudged that 
he, the said Morgan, be reimbursed f rom the proceeds of the sale of the tanyard 
property so much money as he bas, actuaUy paid out on the debts of the said 
William M. Blanton, if the proceeds of the sale be sufflcient for such purpose, 
the amount so pald by the said Morgan to be ascertained by a référence to the 
clerk of this court.' Complainants allège that the said William M. Blanton and 
J. L. Morgan were partners in the tannlng business at the time of the convey- 
ance by the said William M. Blanton of his.lnterest in the same to the said 
Morgan, and the moneys paid out by the said Morgan upon the debts of the 
said William M. Blanton, if any, were the moneys of the said partnership 
of the said Blanton and Morgan, and the amount so paid out upon the said 
debts was not as tnuch as the pro rata share of the said William M. Blanton 
in the said pattnership funds; that the said Morgan paid out nothlng of his 
own money upon the said debts of the said William M. Blanton* but, on the 
contrary, was and is indebted to the said William M. Blanton, for as large a 
sum as said William M. Blanton's t)roportion of the said partnership funds, 
unlegs he has pettled the same wlth Said Blanton since said conveyance was 
irtade; that, Upbn a fair settlement and adjustment of the pattnership account 
bétween the said William M. Blanton and the said Morgan, it will be found 
that said Morgan bas paid nothlng upoij said Blanton's debts which he would 
be entitled to- ha,ve , ref unded to him under the decree , af oresaid. Complain- 
ants allège that it was decreed fiirther as follows: 'That the Conveyance of the 
storehouse and lot by the said William M. Blanton to the said J. D. Blanton, 
mentioned and descrlbed In the biU of complaint, was made in fraud of the 
creditors of the said William M. Blanton, the said J. D. Blanton having knowl- 
edge, prior to and at the date of the exécution of the said conveyance, of the 
fraudulent intent and purpoée of the «aid William M. Blanton in making the 
said conveyance, and participating in thp same, and it is therpfore ordered that 
said last-named conveyance be, ànd the same is hereby, set aside, and held 
null and void: but as the testimony shows that the building^ on the lot baye 
been destroyed by fire, and a new building erected on the premlses in part 
with moneys àdvanced by the widow of W.i P. Blanton^ it is adjudged that 
the said Widow bave a lien ion the said premises to the amount of the moneys 
expended outjot her estate in the érection of the building now standing there- 
on; aad it furtber ai)pearing from the testimony that the plaintiffs ia this 
abtioa beCame the purchasers of said Storehouse and lot at an exécution sale 
made by the Tînlted States marshal for the Western district of North Garolina. 
uadfer an executibn in his hands issued.upon the judgmènt of the plaintiffs in 
this cause against» the said William^ M.- Blanton, and having the marshal's 
deed for the same duly executed and reglstered, it is ordered, adjudged, and 
decreed that the said défendant J. D. Blanton surrender the possession oî'the 
said storehouse and lot to the plaintiffs in this cause, subject to the lien of 
W. P. Blanton, deceased, and accôtiàt to them for the rènts and profits of 
the said premises from the date of tbe loonveyance to thèse plaintiffs by the 
said United States marshal.' Complainants allège that the only évidence in 
iîiSie: cause thàtthfr, building now uponthe; said premlsea was erected 'in part 
wiitlipioneys advanoed by the widow pf, W. P. Blanton' wa|S the testimony of 
the' défendant' John D. Blanton, and was as follows; 'ï' hâve flve hundred 
dollars insurance on the building, and borrowed flve hundred dollars from 
■ Mrs. Minnie: Blanton, aiid gave her my note, without security, for It. , She 
got this money from the insurance on- ter husband's life, and I had sayed 
up about flve or six hundred dollars out of my business in Asheville.' , That 
the said flve hundred dollars of the moneys of the said Minnie Blanton, so 
borrowed by the said John D. Blanton, was repaid to the said Minnie 
Blanton, as the complainants are informed and believe, loiig prior to the entry 
of the decree in this case, and that at the date of the making and flllng of said 
decree there was nothing due from the said John D. Blanton to the said Min- 
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nie Blanton for any moneyis of the said Minnie that -v^ere put into the 
said building, and the complalnants are advised and believe that the said 
Minnie, under the said decree, is not entitled to a lien for any sum what- 
ever; and the complalnants are further informed and believe that said Minnie 
Blanton did not advance any moneys whatever for the building of said 
house, but merely made a loan of the said flve hundred dollars to the said 
John D. Blanton, to be used by the said Blanton at his own will and pleasure, 
and that there was no understanding between the isaid Minnie and the 
said John D. that said sum was advanced to be used in building the said house. 
Complalnants deny that the amount of money loaned by the said Minnie 
Blanton to the said John D. Blanton was flVe hundred dollars, but demand a 
production of the note and full proof of the said amount. Complalnants fur- 
ther allège that the défendant John D. Blanton has not surrendered posses- 
sion of the said house and premlses to the plaintiffs, as by the said decree 
he was required to do, nor has he accounted 'to them for the rents and profits 
of the said premlses from the date of the said conveyance to thèse plaintiffs 
Dy the said tJnited States marshal,' as he was also required by said decree 
to do; that the deed of conveyance of the said marshal to thèse plaintiffs was 
executed and delivered to them on the 13th day of November, 1895, and un- 
der the said decree the plaintiffs are entitled to an account of the rents and 
profits of thé said premlses from the said date; that the said John D. Blanton 
has beeri In possession of the said promises ever since the said date, and 
receiving the rents and profits; that the rents and profits are of the value of 
$350 per annum, and more. Complalnants further show that by the decree 
aforesaid it was décreed as follows: 'And it is further ordered, adjudged, and 
deereed that the said défendant William M. Blanton file wlth the clerk of this 
<'ourt the note agklnst W. AIcD. Burgin, to be coUected under the direction of 
The soliciter of the plaintiffs in this cause, the proceeds of which will be held 
for the further orders of the court.' That the said défendant William M. 
Blanton bas not filed the said note with the clerk of this court in obédience 
te» the said decree, nor îiave the proceeds of the said note been paid into the 
oflîce of the felerk of the said court, or to the soliciter for the plaintiffs. That 
the amount of the said note, as the complalnants are informed and believe, 
is flve hundred dollars, with interest from its date. Complalnants further 
show that from the said final decree of this court [83 Fed. 234] an appeal 
was taken by both parties to the United States circuit court of appeals for the 
l^ourth circuit, which said last-named court, on the 25th day of November, 
1898, atfirmed the said decree [32 C. O. A. 384, 89 Fed. 885], and remanded the 
cause to the said circuit court, and directed the said circuit court to bring be- 
fore it, if necessary, such other parties as might be required to carry ont the 
said decree. Complalnants further show that, as to the part of said decree 
in relation to the allowance to be made to the said défendant Morgan of 
so much as said Morgan had paid of the debts of the said William M. Blan- 
ton, it has been referred to the clerk of this court to ascertain the amounts 
so to be paid to the said Morgan, but, ip relation to the défendant Minnie 
Blanton's interest, no référence has been made, nor any référence been made 
to ascertain the amount of rents and profits due complalnants from the said 
défendant John D. Blanton, or in regard to the note of the said William McD. 
Burgin." 

Tlie défendants named, in answer to the supplemental bill filed as 
above set out, say; 

"That it Is not true that any of the questions, matters, or things arislng In 
the said suit between the above-named plaintiffs and the above-named de- 
fendants wete left open and undetermined by decree of Judge Brawley filed on 
the 2d day of November, 1897, except the foUowing, to wlt: (1) The amount 
of money paid by J. L. Morgan on account of the debts of Miimie Blanton, 
and which said amount of money so paid was deereed should be a lien in 
favor of said J. L. Morgan on the tanyard property. (The said amount of 
money was directed to be ascertained by the clerk of this court.) (2) As to 
what disposition should be made of the note executed by W. Mcp. Burgin to 
William M. Blanton. (3) The value of the rents of the storehouse and lot 
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In the town of Marion, N. 0., and the length of time whlch J. D. Blanton 
shpvld ac'count for the rent thereof." 

The défendants insist that under no possible construction of this 
decree was Morgan required to accountfor any profits which he might 
hâve naade in the tanyard business, but that the entire matter in dis- 
pute and controversy between the plaintiffs and défendant Morgan 
was settled and determined by the decree. It is further insisted by 
the défendants that the said Morgan has not made any profits what- 
soever out of the tanyard business since conveyance to him by 
Wilham M. Blanton of his interest therein, but that, on the contrary, 
he has lost money in the said business. It is further insisted by the 
said défendants that the question as to whether a charge upon the 
storehouse and lot in the town of Marion, for the amount of $500 and 
interest thereon, the amount of money received from Mrs. Minnie 
Blanton, is a lien, is not an open question; that this matter was 
fully adjudicated by Judge Brawley; and that, the décision of Judge 
Brawley having been afflrmed by the circuit court of appeals for the 
Fourth circuit, the matter is now res judicata. The défendants deny 
that Blanton has failed to surrender possession of the storehouse and 
lot in the town of Marion to plaintiffs, but, on the contrary, insist 
that since the said decree the tenant of Blanton, by and with thé 
cbnsent and under the direction of the défendant J. D. Blanton, has 
attorned to J. H. Merrimon, agent for the plaintiffs, and since the 
date of November 1, 1897, the said défendant J. D: Blanton is in no 
way liable f or rent, use, or occupation of the said property. The de: 
fendants further insist that there is no requirement in the decree that 
the proceeds of the note of W. McD. Burgin shall be turned over to 
the plaintiffs' solicitors ; that the suit for the recovery upon this note 
is now pending in the superior court of McDowell county; and that, 
as soon as the judgment can be had, the money collected from the 
same will be paid in the court, to be disposed of in a further decree. 
And the défendant J. D. Blanton avers that he is entitled to bave 
set apart to him his personal property exemptions out of the proceeds 
of the Burgin note, the same never having been set apart to him, 
which he is entitled to hâve done under the laws of North Carolina. 
The défendants thereforé pray that, as ail matters at issue in this 
suit hâve been determined except the three matters alleged in this 
answer to haye been left open, the clerk of this court proceed to take 
an account of the money paid by J. L. Morgan on the debts of William 
M. Blanton, and the value of the storehouse and lot for rental pur- 
poses from the time of the flling of Judge Brawley's decree, on Novem- 
ber 2, 1897, until plaintiffs took charge of said property (if any time 
elapsed). The défendants further pray that it be ordered by the court 
what disposition shall be made of the McD. Burgin note, or money aris- 
ing therefrom, and such other and further orders as equity may de- 
mand. 

The court of appeals having afBrmed the judgment rendered by 
Judge Brawley, and the decree in the case reciting "that the amount 
to be paid by said Morgan shall be ascertained by a référence to the 
clerk of thiS; cputt," nothing now remains to be done exçept that the 
clerk shall at ôhcé take this account, and report the same to this poùrt. 
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In condueting this inquiry, the clerk, in order to ascertain the amount 
of mouey actually paid ont on the debts of the said William M. Blan- 
ton, must ascertain whether Morgan paid the money out of the pro- 
ceeds of the tanyard business, or whether he paid it out of his own in- 
dividual money. As to whether Mrs. Minnie Blanton has now any 
lien upon the Blanton storehouse and lot in the town of Marion, 
N. C, Judge Brawley said in his opinion: 

"But as the testimony shows that the building upon the lot has been de- 
stroyed by fire, and a new building erected on the premises in part with mon- 
eys advanced hy the widow of W. P. Blanton, with whom J. D. Blanton be- 
came associated In business subsequently (the transaction herein condemned), 
and as the said wldow was in no wise implicated in the same, it is adjudged 
that she hâve a lien on the premises to the amount of the money expended 
out of her estate for the érection of the building now standing thereon." 

The only évidence upon this subject is found upon page 146, printed 
reports, under question 36. J. D. Blanton said: "I borrowed $500 
from Mrs. Blanton, and gave her my note, without security, for it. I 
paid ail this money in to the building." Judge Brawley evidently re- 
ferred to the testimony just quoted when he adjudged in his decree 
"that she [that is, Mrs. Minnie Blanton] hâve a lien on the premises to 
the amount of the money expended out of her estate for the construc- 
tion of the building now standing thereon." 

In the assignment of errors flled by plaintiffs the sixth was: 

"Because that in said decree, in respect of the deed from William M. Blan- 
ton to J. D. Blanton, after declaring said deed void, it Is further ordered and 
decreed as foUows: 'But as the testimony shows that the building on the 
lot bad been destroyed by flre, and a new building erected on the premises in 
part with moneys advanced by the widow, Mrs. Blanton, it is adjudged that 
the said widow hâve a lien on the said premises to the amount of the moneya 
expended out of the estate in the érection of the building now standing 
thereon.' " 

Upon the hearing of the appeal ail the assignments of error, in- 
cluding the above (the sixth), were urged by the solicitors for the 
plaintiffs ; but the circuit court of appeals, in an opinion delivered by 
Judge Groff, affirmed the ruling of Judge Brawley and the decree 
quoted, flled in this cause November 2, 1897, in full, as the opinion of 
the court. , 

I am constraiijed to consider this question as res judicata. I do 
not feel at liberty to reopen the question by a further référence to the 
clerk. 

It is urged by the counsel for the plaintiffs that Mrs Blanton was 
not a party to the cause, and that the court had no jurisdiction of 
her person, and could hâve made no order as affecting her interest ; 
but it would seem from the mandate of the circuit court of appeals 
that the opinion of the district court in assuming jurisdiction, and de- 
claring that she hâve a lien on the premises in question to the amount 
borrowed by her husband, and invested by him in part in the érection 
of a storehouse in Marion, was fully conflrmed and approved by that 
court. There can be no question as to the amount advanced. It 
was flxed by the testimony of J. D. Blanton at $500, and the decree, 
in effect, so déclares. It is now insisted by the plaintiffs that, if the 
matter is reopened, they will be able to show that the debt alleged to 
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be,due;for;,i)prpowed money ffom J. D. Blanton to Mrs. Minnie 
BlantoEj and qsed in part in the construction of the storehouse in 
Marjpn, bas long since beçn paid. Conceding this to be true, tbis 
court can bave no power tQ reopen or modify a mandate from the cir- 
cuit conrt pf appeals. 

Counsel for the plaintiffs furtber insist that, as MtS. Blanton was 
not a party to this, proceeding, no référence could be made as to her, 
and therefbre it was that Judgé Gofl, in delivering thç opinion of the 
circuit court of appeals, said : 

"The court belpw, to which this case will be remanded for such further pro- 
ceedings as may.tie proper in its opinion, will see that sùch intention is car- 
ried oùt, and,, ;in order to dp SO, wlU, when necessary, brlng before It such 
other parties as may be requlred." 

This, counsel for plaintiffs insist, referred to no oné except Mrs. 
Blanton, as èvery other party interested in the suit was then a party 
of record. M^Q the court been impressed with this assignmènt of 
errors (in wtiidli'the direct question was i-aised as to whether the court 
below erred îii'^jnaking référence to Mrs. Minnie Blanton, she not be- 
ing a party to 'the cause, aS to the validity of her ciaim or lien on the 
storehouse and lot in Marion, N". 0.), it w;ould seem that the mandate 
woidd bave expressed it, and the causé Wëtild have been remanded for 
the purpôse df îiiâking Mrs. iBlanton a pârty to the suit, so that in- 
quiry might be madè if she bad loaned |500, or any other amount, to 
her busband, wbetber it bad been invested by himin part in the build- 
ing of a storehouse, as alleged, and especiglly wbetber the debt in 
question hâd ever been paid; but there is no such récital in the man- 
date. Ih adopting the decree of Judge Brawley, it is manifest that 
the court of appeals fully concurred in the flndings and conclusions of 
bis honor. Judge Brawley in bis decree says "that Mrs. Blanton bas 
a lien on the said premises in question to tbe amount of the moneys 
expended out of her estate iû tbe érection of tbe building standing 
thereon." It appfeared from tbe évidence that |500 was the exact 
amount advanced by her to her busband, J. D. Blanton, and invested 
by bim in part in thé construction df a storehouse in Marion, N. O. 
The mandate of the circuit court of appeals further directed that tbe 
money coUeCtéd from the note given by W. McD. Burgin to William M. 
Blanton shoùld be turned over to the clerk of this court, and the pro- 
(«eds held for furtber orders. It is insisted by counsel for Blanton 
that the défendant, not having bad bis exemptions (allowed under 
the laws of this state) set apart to bim, is entitled to the same out of 
the proceeds of tbe Burgin note when collected. . In défendants' as- 
signmènt of errors the first assignmènt was: 

"Because thé deeree and opinion filed Novëmber 2, 1897, provides that the 
note received by Blanton as a considération should be turned over to the clerk 
of this court for collection iinder the direction of the solicitors in this cause, 
and the proceeds held for furtber orders, referring thereby to the note given 
by W, McD. Burgin to William M. Blanton, when thete is no relief sought in 
plaintiffs' blll ' jiistifying this order, and when the transaction between William 
M. Blanton and W. McD. Bnrgln Is sustained by: said decree, and should be." 

Tbis assignmènt of errors was overrul^d by the circuit court of 
appeals, and tbe decree afiàrmed. By this decree tbe court bas abso- 
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lute control of the proceeds realized from the Blanton note when col- 
lected and paid over to the derk. The claim for homestead exemp- 
tions on the part of J. D. Blanton ont of this note cannot be allowed 
at this time. When the fund is collected and paid into the hands 
of the clerk, upon proper application on the part of J. D. Blanton for 
his exemptions allowed by law to be set apart from the fund deposited 
with the clerk, realized from the collection of the Burgin note, the 
same will be considered by this court. In respect to the amount of 
rents, the parties having reached an agreement since the filing of the 
supplemental bill by complainants, it becomes unnecessary to make 
any other order in the premises, in so far as rents are concemed. In 
the opinion of the court, ail matters at issue in this suit having been 
determined, with the exception of the matters especially named in 
the decree, it is ordered and adjudged that the clerk proceed to hear 
said matters, to take accounts referred to in said decree, and report 
his flndings to this court; and this cause is retained for further or- 
ders. 



GREAT WESTERN MIN. & MFG. CO. V. HARRIS. 

(Circuit Court, D. Vermont. September 11, 189Ô.) 

Rbvivai, — Action for In,iury to Propekty — Vermont Statuts. 

A suit by the receiver of an insolvent corporation to reeover money 
alleged to liave been wrongfully obtained from tlie corporation when 
insolvent is in the nature of an action on the case for damages to prop- 
erty, which survives, under V. S. § 2446, and on the death of the défend- 
ant it may be revived against his executors. 

On Motion to IJismiss l'roceedings for Revivor. 

William P. Dillingham, for plaintifï. 
Eleazer L. Waterman, for défendant. 

WHEELER, District Judge. This suit is brought by the receiver 
of the corporation to reeover back money paid to the défendant for 
capital stock issued upon supposed improvements of the property, 
without bther considération, and while the corporation is alleged to 
hâve been insolvent, and bought back to float mortgage, bonds sold, 
and for assets lost by abstraction of the manager through alleged 
négligence of the défendant as director. The answer dénies the in- 
solvency and the négligence, and sets up the payment of ail then ex- 
isting debts. Proceedings for revivor hâve been brought against the 
executors of the défendant, which they hâve moved to bave dismissed, 
because, they say> the suit does not survive. This motion bas now 
been heard. The assets of an insolvent corporation are trust prop- 
erty for payment of its debts, and may be followed for that purpose, 
and recovered back. The question now is not whether the plaintiff 
had a valid right to reeover thèse assets of the défendant, but wheth- 
er he bas the same right to try to reeover them of the estate in the 
hands of the executors that he had to reeover them of the défendant. 
By the laws of this state, under which thèse executors are adminis- 
tering this estate, "actions of trespass, and trespass on the case for 
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damages done to real and pefsbnal estate," survive. V. S. § 2440, 
Geherally, everywhere, causes of action atlaw or in equity which re- 
la,te to property are made to survive. This suit is in the nature of 
an action on the case for damages to property, and would seem by 
this law of the state to survive. Dana v. Lull, 21 Vt. 383 ; Bellows 
V. Allen, 22 Vt. 108. The transaction complained of would lesseu 
the property of the corporation, increase that of the défendant, and 
aflect the assets of the estate in the hands of the executors. The 
survival turns upon the distinction whether property and assets are 
affected, or a mère personal liability is created, as shown by Hall, J., 
Id. 113. Grenerally, the statutes of the state where the suit is pend- 
ing govern as to survival and the liability of assets in the hands of 
executors and administrators, but thit is not always so. In the 
fédéral courts assets in the hands of executors or administrators may 
sometimes be reached in a différent manner from what they can be in 
the state courts. In Suydam v. Broadnax, 14 Pet. 67, Mr. Justice 
Wayne said: "It was certainly intended to give to suitors having a 
right to sue in the circuit court remédies co-extensive with those 
rights. Thèse remédies would not be so if any proceedings under an 
act of a state législature to which a plaintiff was not a party, exempt- 
ing a person of such state from suit, could be pleaded to abate a suit 
in the circuit court." Union Bank v. Jolly's Adm'rs, 18 How. 503; 
Green's Adm'x v. Creighton, 23 How. 90; Brown v. Ellis, 86 Fed. 357. 
The assets of this estate might, if the case could be made out, be fol- 
lowed by independent suit into the hands of the executors, and a suit 
might as well be revived as brought to reach them. Motion to dis- 
miss revivor denied. 



SMITH V. NEW YORK, N. H. & H. R CO. 

(Circuit Court, D. Massachusetts. September 15, 1899.) 

No. 772. 

RArLHOADS — Joint Liability for Torts. 

Kailroad corporations created by concurrent législation of t-my or more 
States, having a joint interest in the opération of the entire line of road 
extending through or Into such several states, are jolntly liable for a 
tort committed in its opération in either state. 

JnBisDicTiON OF Fbdbral COURTS— Citizekship op Corporation— Consoli- 
dation. 

The législature of Massachusetts, in 1838, incorporated from natural 
persons the Hartford & Springfleld Rallroad Corporation, authorized to 
build a road to the north Une of Connecticut, "with a vlew to unité the 
sald rallroad" with one authorized by the législature of Connecticut to 
be bullt from Hartford to the state Une, and which was bullt by the 
Hartford & New Haven Eailrôad Company, a Connecticut corporation. 
Thèse two companies were afterwards Consolidated by concurrent légis- 
lation of the two States, under the name of the Hartford & New Haven 
Eailrôad Company. Still later, by concurrent acts of the two states, such 
Company was authorized to consolidate with the New Yorli & New Haven 
Kailroad Company; the Massachusetts act providing that, on the comple- 
tion of certain required acts, "said companies shall become and be merged 
and Consolidated into one corporation, under the name of the New York, 
New Haven & Hartford Rallroad Company, and shall become and be a body 

■ politic and corporate, and shall possess, hold and enjoy ail the rights, pow- 
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ers, franchises and privilèges, theretofore vested in eitber of said corpora- 
tions." Laws 1872-73, c. 171, § 3. Held, tliat under such législation the 
New York, New Haven & Hartford Railroad Company liecame the sue- 
cessor in law o£ the Hartford & Springfield Kailroad Corporation, and, as 
such lawful suecessor, a corporation of Massachusetts and a citizen of that 
State for the purposes of the jurisdiction of a fédéral court, i 

This was an action to recover damages for an alleged tort, and the 
présent hearing is on a motion to dismiss for want of jurisdiction. 

Richard M. Saltonstall, for plaintifE. 
Charles F. Choate, Jr., for défendant. 

PUTXAM, Circuit Judge. This case was assigned for trial by a 
jury, the court, at the time the assignment was made, not having been 
informed of the fact that a jurisdictional question was involved. On 
opening the pleadings at the time the jury was impaneled, it was 
made known to the court that the issue covered by this opinion was 
raised by the défendant. It was also found that the issue involved 
too much investigation tobe properly disposed of with the expédition 
which the necessities of a jury trial call for, and that the cause must 
either be continued, or the practice which was approved in Wetmore 
V. Eymer, 169 U. S. 115, 18 Sup. Ct. 293, followed, as nearly as might 
be, reserving the rights of both parties to except to the final rulings 
on the question of jurisdiction, and to sue ont the proper writ of error 
based on such exceptions, so far as it was in our power to give effect 
to such réservation. Thereupon, after the verdict of the jury had 
been rendered against the défendant, it again brought this issue to 
the attention of the court by a formai motion to dismiss for want of 
jurisdiction, reaflfirming the allégations relating thereto found in its 
answer to the plaintiff's déclaration, and the motion has now been 
heard by us and carefully considered. 

The issue before us résolves itself into two fundamental questions, 
that is to say: Whether the case falls within the class to which 
Nashua & L. R. Corp. v. Boston & L. R. Corp,, 136 U. S. 356, 10 Sup. 
Ct. 1004, relates, or within that class covered by Railwav Co. v. James, 
161 U. S. 545, 16 Sup. Ct. 621, and Louisville, N. A. & C. Rv. Co. v. 
Louisville Trust Co., 174 U. S. 552, 19 Sup. Ct. 817, or whether, by 
possibility, the case is so exceptional that it does not fall within 
either of thèse classes. 

The line of railroad to which this case relates is continuons, and is 
operated continuously, extending into or through New York, Con- 
necticut, Rhode Island, and Massachusetts. At the trial by the jury, 
the court was satisfled that, while the mère injury for which the 
plaintiff sued occurred in Connecticut, the relations between the 
parties by virtue of which the injury afforded a right of action arose 
in Rhode Island. The défendant, in arguing this motion to dismiss 
for want of jurisdiction, submitted the foUowing proposition: 

"That if it should be held, for purposes of jurisdiction in this case, the 
défendant is a citizen of Massachusetts only, yet that the Massachusetts 
corporation, which is made the défendant in this case, is nr 'liable to this 



1 As to citizenship of corporations for purposes of fédéral juiKcUction, see 
note to Mason v. Dullagham, 27 0. C. A. 301. 
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plaintlfl, because it could not, and did not, commit or permit the act of négli- 
gence upon whieh the plaintlff relies to recover." 

This, howeVér, under the existing circumstances, relates entirely 
to the merits of the case, and it was disposed of by the rulings during 
the trial so far as the proposition was then brought to the attention 
of the court. There is ordinarily no difficulty growing ont of this 
proposition with référence to corporations organized by concurr-ent 
législation of several législatures, as were the îfashua & Lowell 
Railroad Corporation and the Boston & lowell Railroad Corporation, 
referred to in the case already cited; because, in such instances, each 
has a joint interest in the opération of the entire line of railroad 
through the several states whose législatures hâve acted, and may be 
therefore liable jointly, whatevermay be the locus of the tort. This 
is évident on principle, and is also in harmony with the line of 
rèasoning in Railway Co. v. James, where it appears, on pages 546, 
554, 161 U. S., and page 621, 16 Sup. Ct., that, while the suit was 
brought in the Arkansas district, the cause of action arose in Mis- 
souri. Yet no point was made by the suprême court on this account, 
although, except for the principle to which we hâve referred, of the 
joint liability of corporations created by concurrent législation and 
jointly operating a line of road extending through several states, this 
fact would hâve stood at the threshold of the case, and would hâve 
disposed of it. The view of Judge Lowell was the same in Horne v. 
Railroad Co., 18 Fed. 50, 52. Therefore, if there is in fact a corpora- 
tion created by the legislatuite of Massachusetts, under the circum- 
stances required by the' décisions of the suprême court to which we 
hâve leferred, and known as the New York, New Haven & Hartford 
Kailroad Company, the proposition of the défendant which we hâve 
cited, and ail other propositions touching the liability of that corpo- 
ration, are aside from any question of jurisdiction which we now hâve 
before us, and cannot be considered with référence to it. 

In the case at bar, the défendant is described in the record as the 
New York, New Haven & Hartford Railroad Company, and is alleged 
to be a corporation created by the laws of Massachusetts; and, in ac- 
cordance with the rule established by.the suprême court, it is there- 
fore presumed to be a citizen of that state, and it is so described in 
the writ. No question has been made before us with référence to the 
législation of any state, except Massachusetts and Connecticut; and 
therefore the principal issue is whether the allégation that the iTew 
Yorkj New Haven & Hartford Railroad Company, défendant in this 
case, can, under the législation of the two states named, which has 
been brought to our notice, be held to be a corporation of the state 
of Massachusetts, or whether, in this respect, the allégation that it is 
such is contrary to law, and therefore to be so determined, whether 
brought to our attention on a motion, plea, demurrer, or in any other 
way suitable to raise an issue of that kind, wherever an allégation is 
legally impossible. 

Apparently, we can dispose without difficulty of the question wheth- 
er or not this case is in the class covered by Railway Co. v. James, 
ubi supra. It seems that, in some of the Western states, either 
the constitution or gênerai législation provides that no corporation 
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except a domestic one shall exercise the right of eminent domain. 
Tlierefore it is not uncommon to ftnd législation with référence to 
foreign railroad corporations desiring to extend their lines into or 
tlirough a particular state, whereby the législature of the latter state, 
instead of enacting that the foreign corporation may exercise its 
franchises within the state, which would not meet the constitutional 
or gênerai statute provisions to which we hâve referred, déclares the 
foreign corporation a domestic corporation. It seems now to be 
established by the suprême court that when a foreign corporation, as 
such, is declared to be a corporation by the législature of another 
state, it does not, for fédéral jurisdictional purposes, become a citizen 
of the latter state, and that, for such purposes, no corporation can be 
a citizen of any particular state unless created by its législature, or 
under its authority, of natural persons, as was the case with the cor- 
porations in Nashua & L. R. Corp. v. Boston & L. E. Cprp., ubi supra. 
We so understand the expression in the opinion in Railway Co. v. 
James, 161 U. S., at page 505, 16 Sup. Ct. 028: 

"In order to bring such an artiflcial body as a corporation wlthln the spirit 
and letter of that constitution [meauing the constitution of the United 
States], as construed by the décisions of thls court, it would be necessary to 
create it out of natural persons, whose citizenship of the state creating it could 
be imputed to the corporation itself." 

This rule and phraseology are both reaffirmed in Louisville, N. A. 
& C. Ry. Co. V. Louisville Trust Co., 174 U. S., at pages 565, 566, 19 
Sup. Ct. 817. It is to be observed that in Mempbis & C. R. Co. v. Ala- 
bama, 107 U. S. 581, 2 Sup. Ct. 432, it was held that an action could 
not be brought by a citizen of Alabama against a corporation made 
by the statutes of that state an Alabama corporation, previously in- 
corporated in Tennessee, and not constituted in Alabama of natural 
persons. This case was cited, and not disapproved, in Railway Co. 
v. James, 161 U. S., at page 559, 16 Sup. (Jt. 021; so that the rule 
which we hâve given with référence to coiiJorations which are not 
organized from natural persons stands limited to the exteut of the 
rule of Memphis & C. E. Co. v. Alabama, although this limitation is not 
of conséquence in the case at bar. 

When we explain the statutes out of which the corporation in issue 
in the présent case arose, we think it will be clear that Massachusetts 
has not attempted to create a Connecticut corporation, as such, into 
a corporation within its own jurisdiction. Therefore we hâve noth- 
ing kft except to consider whether the Xew York, New Haven & 
Hartford Railroad Company is a corporation within Massachusetts, 
as were the corporations in Nashua & L. R. Corp. v. Boston & L. R, 
Corp., ubi supra. In determining this question, we think that, with 
référence to cases of the class of that last referred to, we ought not 
to go a step beyond what has been actually decided. Our reasons for 
this are that the underlying rule with référence to the jurisdiction 
of fédéral courts over corporations is somewhat artiflcial, and, with 
référence to corporations created by concurring législation, it is so 
to such a degree that it was declared by Judge Lowell, in Horne v. 
Railroad Co., already cited, at page 51, as a "useful fiction." We hâve 
also to remember that in Farnum v. Canal Corp., 1 Sumn. 46, 62, 
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Fed. Cas. No. 4,675, cited with approval in the opinion of Mr. Justice 
Field, rendered in bëhalf of the court ili Nashua & L. R. Corp. v. 
Boston & L. E. Corp., 136 U. S., at page 376, 10 8up. Ct. 1008, Mr. 
Justice Story, in stating the rule, said: "Neither [that is, neither 
corporation] was merged in the other. If it were otherwise, which 
became merged? The acts of incorporation create no merger, and 
neither is pointedout as suryivor or successor." In other words, this 
expression sounds the iieynote, in that it intimâtes that the rule ap- 
plied in cases of the class of Nashua & L. E. Corp. v. Boston & L. 
R. Corp. is one of necessity. Indeed, that the rule is not to be ex- 
tended was positively stated in the opinion rendered by Mr. Justice 
Harlan in behalf of the court, in Railway Co. v. James, 161 U. S., at 
page 563, 16 Sup. Ct. 621, ând on this point it might hâve been snf- 
flcient to hâve referred to that expression alone. 

We should also bear in mind the observation of Mr. Justice Harlan 
in his opinion in behalf of the court in Groodlett v. Railroad Co., 122 
U. S. 391, 7 Sup. Ct. 1254, in which he said, at page 401, 122 U. S., 
and page 1255, 7 Sup. Ct.: "Whether a corporation created by the 
laws of one state is also a corporation of another state within whose 
limita it is permitted, under législative sanction, to exert its corporate 
powers, is often difflcult to détermine." We also note his more im- 
portant observation in the same opinion at page 406, 122 U. S., and 
page 1257, 7 Sup. Ct.: "The solution oî this question [meaning 
the same issue which we hâve at bar] dépends upon the intent of the 
législature of Tennessee, as gathered from the words used in the 
statutes now to be examined." We also refer to the application to 
this class of cases of the well-known rule made in Memphis & C. R. 
Co. v. Alabama, 107 U. S., at page 584, 2 Sup. Ct. 432, that the whole 
législation must be taken together, — a rule which is also applied to 
the same class of cases in Goodlett v. Eailroad Co., 122 U. S., at 
page 404, 7 Sup. Ct. 1254. In each of the cases referred to, the légis- 
lation contained inconsistent expressions, but some leading fact nec- 
essarily brought the court to the conclusions which were reached, 
and such, we think, will be found to be the condition in the case at 
bar. 

We hâve now nothing remainlng except to apply thèse principles 
to those portions of the législation of Massachusetts and Connecti- 
cut which hâve been brought to our attention. The flrst act which 
we need consider is the statute of Massachusetts approved April 5, 
1839, creating a corporation from natural persons by the name of 
Hartford & Springfleld Railroad Corporation, with authority to con- 
struct and operate a railroad from Springfleld to the north Une of the 
state of Connecticut, "with a view," as stated in the act, "to unité the 
said railroad with a railroad authorized by the législature of Connecti- 
cut, from Hartford to the line of the state of Massachusetts." With 
some intervening législation which we need not consider, the législa- 
ture of Massachusetts, by an act approved February 23, 1844, pro- 
vided that "the persons who now are, or may hereafter be, stockhold- 
ers of the Hartford & New Haven Eailroad Company, a corporation 
established by an act of the législature of the state of Connecticut, 
shall be stockholders of this corporation [meaning thereby the Hart- 
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lord & Springfleld Kailroad Corporation], together with such persons 
as now are, or may hereafter become, stockholders of this corpora- 
tion." This act contained the customary provisions for consolidating 
the two corporations, similar in eifect to tliose found with référence 
to the corporations under considération in Nashua & L. K. Corp. v. 
Boston & L. E. Corp., already referred to; and there can be no ques- 
tion that the original corporations which were merged in the Con- 
solidated corporation authorized by the act last cited, and by con- 
curring législation of Connecticut, the détails of which we need not 
point out, stood, so far as the jurisdiction of the fédéral courts is con- 
cerned, in the same position as the corporations in that case. The 
act of February 23, 1844, provided, however, as follows : "The said 
corporation, so far as their road is situated in Massachusetts, shall 
be subject to the gênerai laws of this state to the same extent as if 
their road were wholly therein." It also provided that one or more 
offlcers of the Consolidated corporation should be résident in Massa- 
chusetts, and one or more in Connecticut, on whom processes against 
the corporation might legally be served in either state ; and it added : 
"And said corporation shall be held to answer within the jurisdiction 
where such service shall be made and the process is returnable." 
Thèse provisions, and some others which appear in the statute of 
February 23, 1844, would, standing alone, carry the implication that 
the Consolidated corporation was foreign to Massachusetts; but, ap- 
plying the rules of construction to which we hâve referred, the resuit 
of the législation is of so positive a character that thèse expressions 
must be held to hâve been inserted as a matter of greater caution, 
and not as contravening the clear effect of the statute with référence 
to the class of questions which we hâve under considération. After- 
wards, by an act approved April 23, 1847, the législature of Massa- 
chusetts provided that, when the Hartford & Springfleld Railroad 
Corporation should hâve been united with the Connecticut corpora- 
tion, according to the terms of the act approved February 23, 1844, 
and according to the similar provisions of laws enacted in Connecti- 
cut, the united corporation should be called the Hartford & New 
Haven Eailroad Company; and again, out of greater caution, it re- 
iterated the provision that the road of the Consolidated corporation, so 
far as it was situated in Massachusetts, should be subject to the laws 
of that state to the same extent as if wholly therein. Meanwhile, 
the législature of Connecticut had incorporated the New York & New 
Haven Eailroad Company, which, so far as we comprehend the légis- 
lation, was never authorized to construct or operate any portion of 
any railroad within Massachusetts over the line of the Hartford & 
Springfleld Eailroad Corporation prier to the législation to which we 
will next refer, although, whether it was so authorized or not, would 
not, so far as we can perçoive, hâve a preponderating effect on the 
issue now before us. By an act approved July 26, 1871, the législa- 
ture of Connecticut authorized a consolidation of the Hartford & New 
Haven Eailroad Company with the New York & New Haven Eailroad 
Company, under the name of the New York, New Haven & Hartford 
Eailroad Company, which is that given the défendant by the writ in 
this case. This act contained similar provisions to those usual in 



510 .!, , . 96 FEDERAL REPORTER.-, 

législation auftoijizipg the çqpsolidation pf corporations ^qontrolling 
raUroaâs.. By.a-çoncurring act approved ApvU 5,, 1873, tbè législa- 
ture pf Ma8SJaGliu8.çitt8 provided, in section 1, as fôUows: 

'.'The Hartford & j^Jéw HaVen Kailroad Company may selli transfer, merge 
and con^olidata its corpprate rigUts, • jpowers and esta te to, into and wlth the 
ï^ew York &f New .^àven Eailrpàd Company, upon such consifjèratlous, terms, 
stipulations a)!*d èdnditlons as niày ijè àgréed Upon between sâld corporations 
and as are authorlzed'by the provisions of this act." 

It next proyided, in sectipn 2, for the exécution 6f an agreement 
"'for the salé, transfer, purchàse and merger liereby authdrized," speci- 
fying the détails ,of what might enter into the agreement, and, fur- 
ther, that a copy of it, "together with a certificate pf the adoption 
thereof," should be flled in the office, of thç s«cretary of state. 

The next provision, which is found in section 3, is as follows: 

"Upon the flllng, of such certificate said companies shall become and be 
merged and Consolidated into one corporation, under the narûe of the New 
York, New Havén & Hartford Rallrbad Company, and shall beèolné' and be a 
Jaody politic and Gorporate, and shall possess, hold and enjoy ail the rights, 
powers, franchises and privilèges, itheretofore yested in either of said corpora- 
tipns, and ail property, real and Personal, of said companies, shall be deemed 
tb be vested In said Consolidated corporation." , 

The first provision fpund in this act contains the words we hâve 
cited, "sell, transferj merge and consolidate," foUowed by the words, 
"its corporate ;r4gh,ts, powers and estate.'' This phraseology is, of 
course, subject tp, several différent constructions, and, standing alpne, 
it might be held i to contemplate an élection among différent modes 
of procédure )by îthQ corporations to whjch the législation relates. 
The words; f'^ights, powers and estate," might well be construed as 
limited to pppperty and franchises necessary to the construction and 
opération of -t)ie Jrailroads which the corporations controUed, and as 
not inclnding thfttclass of franchises whiçh relate merelyto the entity 
and perpétuation: pf corporate existence; and, with this construction, 
tiie wprds which précède them might well be held as limited strictly 
to a sale or transfer, — that is, to an acquisition by one corporation 
of the property and, the franchises to construct and operate a railroad 
of the other,^eaving the corporate existence to stand, though,,of 
course, as a mère name and useless personality, In many of the 
cases which the suprême court has been required to consider, the 
condition has bPen substantially that in which the case at bar would 
hâve been Içft on this hypothetical construction and action by the cor- 
porations in acciprdance there^'ith; that is to say, a fojreign corpora- 
tion, with a righïto construct and operate a railrpad within the state 
to which it is foreign. Some expressions in the açt v?ould give color 
to this construction; among rthe rest, like provisions to those which 
we hâve alreiady given as éxjsting in the act of February 23, 1844, 
which carry an implication that the législature of Massachusetts was 
dealing with a foreign corporation. But thèse expressions, as the 
liistory of the législation shpws, were undpubtedly inserted in the 
last act for the same reaspn» for which they were linserted in the 
earlier ones, and they must be regarded as indicating, only greater 
caution. They certainly cannot. control the positive déclaration 
of the législature that, on the completion of the agreenient between 
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the corporations and the flling of the certificate to which we hâve 
referred, the two sliould beeome "one corporation." It seems to us 
tliat this provision necessarily compels us to hold that, even as 
against tlie doubtfui expressions to wliich we hâve referred, with, per- 
haps, some others whieh can be found, the intention of the législa- 
ture, which we must gather from the whole act, was the création of a 
so-called "consolidated corporation" by so-called "merger," on the 
same rules applied in Nashua & L. R. Corp. t. Boston & L. E. Corp., 
ubi supra, and that the act did not provide for a mère transfer of prop- 
erty and franchises of constructing and operating railroads. 

Section 2 of the act of April 5, 1872, in enumerating the détails of 
the agreement to which we hâve referred, enacts that it shall pre- 
scribe the manner of converting the capital stock of the original 
corporations into the capital stock of the consolidated corporation. 
It is true it may be said that this is only an alternative provision, in 
the event the corporations should actually consolidate, instead of 
proceeding to "sell" and "transfer"; but, inasmuch as they did in fact 
couvert their capital stocks into that of the new corporation, they 
thus elected to consolidate, and thus definitely determined the status, 
and put it beyond ail question. 

The attorney gênerai of Massachusetts, in an interesting and thor- 
ough opinion which involved the issue hère, found in Public Docu- 
ments 1895, No. 12, at page 43, reached the conclusion that the New 
York, New Haven & Hartford Eailroad Company must be held to be 
a corporation created by Massachusetts, within the meaning of the 
statute wTiich was there under considération by him. His opinion 
(iontains a much more detailed and elaborate examination of the légis- 
lation out of which the défendant corporation arose, and of the prin- 
cipieà involved, than we find now necessary, in view of the late dé- 
cisions of the suprême court to which we hâve referred. 

Under the circumstances, we feel that we are compelled to find that 
the Hartford & Springfield Eailroad Corporation was created a cor- 
poration from natural persons by Massachusetts; that the Hartford 
& New Haven Eailroad Company became, within that state, its suc- 
cessor, and impressed, for ail fédéral jurisdictional purposes, with 
its characteristics; and that, in turn, the New York, New Haven & 
Hartford Eailroad Company became, in like manner, the true suc- 
cessor in law of the Hartford & New Haven Eailroad Company, and 
sô of the Springfield & Hartford Eailroad Corporation ; so that, with- 
in Massachusetts, the New York, New Haven & Hartford Eailroad 
Company is, by lawful succession, a corporation created by the légis- 
lature of Massachusetts from natural persons, and must be held, for 
ail purposes of fédéral jurisdiction, a citizen of that state. The 
motion to dismiss is denied. 



512 96 FEDERAL REPORTER. 

In re ALEÉN. 

(District Court, N. D. California. September 11, 1890.) 

No. 2,888. 

1. Bankruptcy— Priobitt of. Claims— Costs of Attachment. 

Where the lien of an attachment levied on personar property la dla- 
solved by the adjudication of the debtor as a bankrupt within four months 
after the commencement of the attachment suit, the credltor's clalm for 
the Costa incurréd in the attachment proceedings prior to the flling of the 
pétition in banliruptcy is a provable debt, but is not entitled to prlority 
of payment. nor is it a lien on the proceeds of the trustée'» sale of the 
property which was attaehed. , 

2. Samr. 

Erçpenses defrayed by an attaching creditor of the banlirupt, after the 
dissolution of his lieu by the adjudicatioa in bankruptçy, In storage of 
the attaehed property and the pay Of a Iseeper, will be entitled to priority 
of payment out of the estate, but only to the extent of the "actual and 
necessary cost of preserving" the property (Banliruptcy Act, § 64); and the 
court Is not bound to allow the fuU sum actually expended by the creditor, 
but only so much as It shaU flnd to hâve been reasonably necessary for 
the purpose. 

In Bankruptçy. On review of mling of référée in bankruptçy. 

L. T. Hatfield, for creditor. 
Wm. P. Johnson, for bankrupt. 

DE HAVEN, District Judge. The Sullivan-Kelley Company pre- 
sented its claim to the référée in the sum of $106.45 on account of 
costs incurréd by it as plaintiff in an attachment suit pending against 
the bankrupt at the date of the adjudication, and commenced within 
four months prior to the date of flling the pétition in bankruptçy, and 
asked that the same might be allowed and paid in full as a debt en- 
titled to priority of payment out of the proceeds arising from the sale 
of the property attaehed. A portion of this claim — 134.38 — was for 
costs which accrued prior to the. flling of the pétition in bankruptçy, 
and included storage and fées of keeper of the attaehed property up 
to that date, and the balance of $72.07 was for fées of keeper and other 
expenses in relation to the property subséquent thereto and prior to 
the qualification of the trustée. The référée disallowed that portion 
of the claim relating to costs, storage, and fées of keeper incurréd 
prior to the flling of the pétition in bankruptçy, and allowed only 
145.07 foi* fées of keeper and other expenses on account of the prop- 
erty subséquent to that date. The ruling of the référée in relation 
to each portion of the claim was excepted to by the Sullivan-Kelley 
Company, and is now before the court for review. 

1. The référée erred in refusing to allow that portion of the claim 
which included the costs incurréd in the attachment suit prior to the 
flling of the pétition in -bankruptçy. Under subdivision 3 of section 
63 of the bankruptçy act, "a claim for taxable costs incurréd in good 
faith by a creditor before the flling of the pétition in an action to re- 
cover a provable debt" may be proved and allowed as a debt against 
the bankrupt, but is not entitled to priority of payment over un- 
secured claims. The debts entitled to priority of payment are enu- 
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merated in section 64 of the sanie act, and a claim for costs in- 
curred by a créditer in attaeliment proeeedings prior to tlie adjudica- 
tion in banljruptcy is not included; nor is tlie claim for such costs 
a lien upon tlie proceeds arising from the trustee's sale of the attached 
property. It is true that, under the laws of the state of California, 
the Sullivan-Kelley Company acquired a lien upon the property at- 
tached in its suit against the bankrupt for the satisfaction of any 
judgment which it might recover in that action, and which judgment 
would, of course, include the costs of the action; but this lien was dis- 
solved by the adjudication in bankruptcv (subdivisions c, f, § 67, Id.; 
In re Ward, 9 N. B. E. 349, Fed. Cas. Ko/l7,145), leaving to that Com- 
pany only the right to prove the debt sued for, and the costs incurred 
in good faith prior to the flling of the pétition in bankruptcy, as an 
unsecured claim against the estate of the bankrupt. 

2. The remaining exception relates to the action of the référée in 
reducing the creditor's claim for expenses incurred in caring for the 
attached property subséquent to the adjudication. The fact was un- 
disputed that, in addition to the amount paid for the storage of the 
property, the SuUivan-Kelley Company paid to the keeper in posses- 
sion under the sheriff two dollars per day. The référée allowed the 
amount paid for storage, and only one dollar per day for the keeper. 
Was the référée justifled in thus reducing the claim? Under sub- 
division 1 of section 64 of the bankruptcy act, "the actual and neces- 
sary cost of preserving the estate subséquent to flling the pétition" 
is a charge against the estate in bankruptcy, and is classed among 
the elaims entitled to priority of payment. The référée was there- 
fore authorized to allow so much of the claim for expenses in relation 
to the attached property as was reasonably incurred in caring for and 
preserving it for the benefit of the estate, but no more ; and, in so far 
as the claim was excessive in amount, it was his duty to reject it. 
The right to pass upon the reasonableness of a claim of this charac- 
ter is vested in the court of bankruptcy. The fact that the créditer 
may, as in this case, hâve paid to the sheriflf for storage and keeper's 
fées the full amount claimed, does not deprive such court of its power 
to détermine the question whether the expenditure was reasonable in 
amount, and also necessary for the préservation of the property. It 
is to be remembered that an attaching créditer is not under any légal 
compulsion to keep the sheriff or other oiïicer in possession after the 
dissolution of the attachment by the adjudication in bankruptcy; on 
the contrary, unless the court has appointed a receiver, or directed 
the marshal to take charge of the estate, the property attached 
should, upon the dissolution of the attachment, be forthwith restored 
to the possession of the bankrupt, to be by him held in trust for the 
benefit of his creditors until the qualiâcation of a trustée; and, if 
this is net done, the estate in bankruptcy cannot properly be called 
upon to pay more for caring for the property while it continues in the 
possession of tlie attaching offlcer than if possession had been restored 
te the bankrupt upon the dissolution of the attachment. In either 
case the estate will be liable for the "actual and necessary cost" of 
preserving the property, and no more. It is only necessary to add 
upon this point that the amount allowed by the référée in this case 
96 F.— 33 
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is amplj ^afficient to cover ail reasonàble and iiècessary expenses, 
in relation to thé property attached, subséquent to tho adjudication. 
In accordance with these'views, the claim of the Sullivan-Kelley Com- 
pany agaînst tlie esta te of the hankrupt is allowed in the sum of 
179.45, 6f Which |45.07 is eïititled to priority of payment, under sub- 
division 1 of section 64 of the bankruptcy act, and the balance of 
$34.38 is allowed as an unsecured claim hot entitled to préférence in 
its payaient This opinion will be certified to the référée. 



SOUTHERN LOAN ^ TRUST GO. V. BBNBOW et al. 

(District Court, W. D. North OaroUna. September 5, 1899.) 

1. BANKRlfl'TCT— COLLBCTION OF ASSÈTS— PrOPÉRTY IN POSSESSION OF StATB 

CbunTi '' , ■ . ; 

Where property: of anieptate In bankruptcy Is In the actual custody and 
control of a state court of compétent jurlsdiction, through its offlcers, its 
possession of tlie property. will not be interfered with, nor its disposition 
of the sàme restralned, by firocëss froiU a cbùrt of bankruptcy. 

3. Same— Enjoïning Sale under Décrék PrÔcored by Praud. 

Certain judgment credltors brought an action in a state court against 
their debtor and against an assignée to whom he had made a deed of 
assignaient T^th prefereiifies, apd procuredi a deçree adjudging the as- 
r signment to be nul! and vpld, as being Intended to defraud credltors, estah- 
llshlng thé liens of thé plàlntiffs on the property affected as prlor to ail 
othérs, and orderlng the property to bè sdld. This deeree was made by 
consent, wlthout any opposltloil or contest on the part of the debtor or 
the assignée, and the court was not inforiped of the fact that the, debtor 
had already been adjudged bankrupt and a trustée pt his estate appointed, 
nor of the fàct that ail the judgments hàd been bought by a son of the 
bankrupt (and It was alleged with funds fùmished by the latter) and 
he was the only real plaintifE. Held, that the court of bankruptcy, on péti- 
tion of the trustée, would enjoin the statei Cfturt's offlcer, the bankrupt, and 
ail others concprned from selUng the property under the deeree, and In- 
stead would order it sold tiy the trustée free of incumbrances. 

8. Same. 

The Jurisdlction of the court of bankruptcy, In sùch a case, to Issue its 
injunction as prayed, is not affected by the fact that the bankrupt has 
already received his discharge. 

4. Same— Reobiveb op State Court— Superior Title op Trustée. 

A receiver appointed by a state court in proceedings^supplementary to 
exécution, and empowered to sue for aiid collect the property of the 
debtor previously passed to a third person by a fraudulent asslgnment, 
but who has not reduced the same to his possession nor taken any steps to 
do so, is not vested with such a tltle orrlght of possession of the prop- 
erty as will prevent a court o'f bankruptcy, on the adjudication of the 
debtor, from taking possession of it throu^ the trustée. 

5. Same— Sale of Bankrupt's F^ioperty Free of Liens. 

A court of bankruptcy may, in its discrétion, order the trustée to aell 
property of the estate free from liens and Incunibrances, preservlng and 
transferring bona flde and valid liens on the property to the proceeds 
of the sale. 

6. Same— Construction op Statutb. 

Tlie bankruptcy act Is a remédiai statute, and should be interpreted rea- 
sonably and according to the fair import of its terms, with a view to 
efCect its objects and promote justice. 
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This is a pétition on tlie part of the Soutliem Loan & Trust Company for 
an order restraining and enjoining C. P. Frazier, a commissioner appointed 
by the superior court of Guiiford county, X. C, from sélling certain described 
property of D. W. C. Benbow, wlio liad filed a pétition in bankruptcy, and 
had been duly adjudged a bankrupt on the 5th day of April, 1899, Charles D. 
Benbow, assignée of the said D. W. C. Benbow, and ail agents and attorneys 
of any of the said parties, from making sale of the said property, or In any 
way interfering with, or disposing of, the estate of the said banlaupt. It ap- 
pears from the record in tiie casé, the affidavits filed, and the testimony of the 
bankrupt, D. W. 0. Benbow, taken before the référée in bankruptcy on the 
19th day of AugusJ, 1899, that the banlcrupt. D. W. C. Benbow, was an in- 
dorser on the notes of the North State Improvement Company, an insolvent 
corporation in this state, to the extent of $367,000. On the 23d day of Janu- 
ary, 1894, he executed to one J. S. Oox, of JHigh Point, N. C, a deed of aa- 
signment to secure certain alleged credltoi^s to the amount of $37,383.33, nam- 
ing especially in the said deed, as preferred creditors, his wife, Mrs. Mary E. 
Benbow, his son, Charles D. Benbow, and his wards, Oliver C. and William 
C. Benbow. Immediately foUowing this asslgnment, and between February 1, 
1894, and May 11, 1896, 24 separatè judgments, aggregating upwards of $400,- 
000, were docketed against the said D. W. C. Benbow in the superior court 
of Guiiford county. In proceedings supplementary to exécution Instituted by 
the National Bank of Greensboro, one of the judgment creditors, on the 12th 
day of April, 1894, against J. S. Cox, trustée, D. W. C. Benbow, Mary B. 
Benbow, and Charles p. Benbow, before the clerk of the superior cour'", of 
Guiiford county, one W. H. Keagan, a director in the National Bani» of 
Greensboro, was appointed receiver of ail the property, real and perse nal, 
including the choses in action, Of the said T>. W. C. Benbow, upon his i>x- 
ecuting bond in the penalty of $1,000. This order was made on the 2d day 
of May, 1894. The trust was accepted, and the bond filed by the said Beafan. 
The order appointing Reagan vested the receiver with ail the powers of re- 
ceivers in cases supplementary to exécution, and empowered him to bring sults 
in his own name as such receiver, or in the names of the plaintiffs, for 
thé recovery of the property of the défendant, real and personal. The order 
further forbade I). W. C. Benbow and his wife, Mary E. Benbow, from inter- 
fering with, or in any way disposing of, any of the property of the judgment 
debtor, D. W. C. Benbow, not exempt from exécution, and especially en- 
joined them from collecting or interfering with the collection of a certain 
note due by one B. J. Fisher to D. W. O. Benbow, for the sum of $17,235, and 
certain other notes executed by one Koss to the said D. W. C. Benbow, for 
the sum of $4,500. It further appears that Reagan was a Personal friend 
of D. W. C. Benbow, and that he was appointed receiver at the suggestion 
of the said D. W. C. Benbow. Upon his appointment as receiver, and as 
such receiver, he instituted, on the 15th day of May, 1894, in the superior 
court of Guiiford county, a suit against J. S. Cox, trustée, Mary E. Benbow 
and D. W. C. Benbow, her husband, and B. J. Fisher, for the recovery and 
payment directly to him, the said receiver, of tlie sum of $17,235, the amount 
due by the said B. J. Fisher to the said D. W. C. Benbow. This action by 
Reagan, receiver, was pending in the superior court, May term, 1899, when 
the judgment of the plaintiff, the National Banlv of Greensboro, having been 
sold and assigned to Charles D. Benbow, the son of D. W. C. Benbow, and 
who, with his father, was a défendant in the action (ail issues having been 
found by the jury in behalf of the défendant Ciiarles D. Benbow), a decree 
of the said court was entered declaring the said Charles D. Benbow, the son 
of the bankrupt, the owner of the said Ross notes, and declaring the said 
Charles D. Benbow, as exécuter of the estate of his mother, Mary B. Ben- 
bow, the owner of the Fisher note, and by said decree costs of said action 
were taxed against the receiver, and in favor of said défendants. It further 
appears that, in the year 1894 and subséquent thereto, the National Bank of 
Greensboro and Roe Wiggins, the Atlantic Bank of Wilmington, the Wilming- 
ton Savings & Trust Company, the People's National Bank of li.ynchburg, the 
National Bank of Greensboro and I. Davenport, Jr., and the First National 
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Bank of Rlchmond, Va., and the UntoH Bank of Eichmond, Va., brought five 
s.eparate actions in the nature of çredltors' bills, in the order named, and at 
différent times, in tHe superlor court of Guilford county, against D. W. C. 
Benbow ànd others, fpr the purpose of setting aside, and haying declared void, 
the. deed .of assignment mâde by the said D. W. C. Benbow to said J. S. Cox, 
àssigape, on the 23d day of January, 1894, as being made for tlie purpose 
pf hindering, delaying, and defraudlhg .certain of the bankrupt's creditors, 
aûd ifçir the purpose of givjiig fraudulènt;preferences to others. Thèse actions 
remainea.on the calendar.ot the superlor court of Guilford County for the flve 
year'^. folio wing, and up to the June term, 1899, of the said superlor court. 
4-t that ierm the said cases were Consolidated, and a decree entered by con- 
sent of àll parties interested. After a statement of facte, the decree reci±es: 
"ïhat tUe ,object and purpose, among bther thlngs, in each and ail of said 
actions, .was to hâve declared void a deed of assignment made by the défend- 
ant D. W, C. Benbow to J. S. Cox, assignée, on the 23d day of January, 1894, 
and to assert,!.,by reason of the charactejç of. said actions, liens on the prop- 
erty mentioned in said deed of assignment, in priority over àll other creditors, 
not suing before the filing of the complaint in each of the above-styled several 
and i-espective actions, and the plaintiffs In the said several actions now claim- 
int priority over every other créditer not, suing before hls or its suit was 
«Tfought, a»d àsks that a. lien be declared upon the property described in the 
said , deed . of assignment in priority, as hereinbef ore stated. Now, on motion 
of G. S. Çîradshaw, counsel for the plaintiffs, it is held, adjudged, and declared 
by the court, that the said deed of assignmetit, by the said D. W. 0. Benbow 
to J. S. "Cox, assignée, is null and void, and was made by the said D. W. C. 
Benbow to hiûdfiï. flelay, and defraud his creditors, and the same is hereby 
in ail respects s^t fiside. It is further adjudged by the court that the plaintiffs 
in thèse sèy^. al suits, by th0, reason of the brlnging of their said actions, and 
the paturp if the same, hâve priority of lien on the property described in 
the said «leed of assignment over ail other creditors, and the priorities of 
thèse sajd several plaintiffs, as among themselves, is waived. And it is now, 
by consent of parties plaintiff and their assignées, ordered and adjudged that 
the proceeds received from the sale of the property in said assignment men- 
tioned, ànd herelnafter ordered to be sold, shall be distributed ratably, with- 
out priority otie over the other, but among the plaintiffs in the hereinbef ore 
first above Styled cases and their assignées. It is further .ordered and ad- 
judged by the court that, to satisfy, pay offl, and discharge the said several 
judghients referred to in the pleadings, * * ♦ it will be neeessary to sell 
the property described in the said deed of assignment, and for that purpose 
0. P. Frazier is hereby appointed a commissioner, with power and duty to 
advertlse the said property * ♦ * for cash, which is hereby fixed as the 
terms of sale, except as hereafter set out; that is to say, any and ail persons, 
other than the plaintiffs in the above-eutitled actions, or the assignées of the 
said plaintiffs, who shall become a purchaser of any of the above-mentioned 
property, under the sale by the aforementioned commissioner, shall pay cash 
as above described, but in the event that either of the above plaintiffs, if 
such plaintiff has not assigned hls judgment, or their assignées, shall become 
a purchaser of any of said property, then, in such case, such purchaser shall 

be required to pay to the said commissioner only $ on his bid. which is 

Intended to cover costs, and as to the balance he shall either give crédit on 
his said claim, or pay in whple his bid, or such part thereof as the court may 
hereafter order, to meet and settle the priorities as hereinbefore established 
and ixed." 

At the time of the rendition of this decree In the superlor court of Guilford 
county, it appears that none of the plaintiff judgment creditors had any inter- 
est whatsoever lu the judgments sued on, but that they had been purchased, 
and were absolutely owned and controlled, by Charles D. Benbow, and, as 
the petitioner in this case allèges, purchased with funds belonging to D. W. C. 
Benbow, and advanced by hirn to Charles D. Benbow, hls son, for the ex- 
press purpose of purchasing said judgments. It does not appear that Ben- 
bow, bankrupt, made any effort to sustaln the deed of trust made by him to 
J. S. Cox, assignée, on the .23d day of January, 1894, or that he took any ex- 
ceptiono to the entry of the consent decree at the June term, 1899, of the 
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superior court of Guilford county, deelaring his deed to Cox as fraudulent and- 
void as to creditors, or that Cox, the trustée, excepted to the said decree or 
appealed therefrom. On the contrary, Mr. Bradshaw appeared in the suit at 
the June term, 1899, of the superior court of Guilford county, when the con- 
sent decree was entered, as the attorney of Charles D. Benbow, at the sug- 
gestion of D. W. 0. Benbow, his father, and both Messrs. Morehead and By- 
num & Bynum, the attorneys of D. W. O. Benbow, and J. S. Cox, assignée, 
were présent when the said decree was signed, and assented to the signing 
of the said decree, deelaring the deed of assignment made by Benbow, on 
the 23d day of January, 1894, to Cox, trustée, null and void, as being made in 
fraud of the creditors of the said D. W. C. Benbow. Nor does it appear that 
any suggestion of the bankruptcy of Benbow (who had flled his pétition in 
bankruptcy, and had been adjudicated a bankrupt, on the 25th day of April, 
1899) was made to the superior court at the time thls decree was entered. 
Nor does it appear that Reagan, receiver, appointed May 2, 1894, by the 
clerk of the superior court of the county of Guilford, manifested any interest 
in the matter when the consent decree was made, or that he then set up, or 
attempted to set up, any claim or right that he had to the possession of the 
property of the said Benbow, by reason of his office as receiver. On the 
contrary, it appears from the évidence of Benbow himself that Reagan was, 
prior to June term, 1899, active in his efforts t-o secure, by purchase, cer- 
tain of thèse judgment liens for the said Benbow, and for the flve years fol- 
lowing his appointment he had taken no steps whateyer to recover any of the 
property, or any of the choses in action, of the said D. W. C. Benbow, sav- 
ing and exceptlng the Fisher and Ross notes, where there was a judgment 
adverse to him in the superior court of Guilford county, as appears from 
the record in the case. It further appears that it was through the instru- 
mentality of Reagan that the Fisher and Ross notes were hypothecated to the 
National Bank of Greensboro, of which bank Reagan was a director, for 
large sums of money, which sums were placed in the bank to the individual 
crédit of the said D. W. C. Benbow, bankrupt, and by him used in the 
purchase of the above-named judgments, as alleged by the petitioner in this 
proceeding. It further appears that the consent decree appointed one C. P. 
Frazier commlssioner to sell the said property of the said Benbow, and that 
this appointment of Frazier was not only made at the suggestion of Ben- 
bow, bankrupt, but that he (Benbow) had an agreement with the said Frazier 
whereby he was to be entitled to ail the commissions allowed by the court 
to the said Frazier for couducting the sale of the said property. It further 
appears that the property described in the deed of assignment made by Ben- 
bow to Cox, assignée, on the 23d day of January, 1894, and declared null and 
void as to creditors in June, 1899, was fully set out by the bankrupt, D. W. 
C. Benbow, in his pétition and schedules marked "B," with the following 
memoranda attached, to wit: "The exhibit hereto attached, marked 'A,' 
contains description of property conveyed to J. S. Cox, trustée, Greensboro, N. 
C, by deed dated January 23, 1894." "None of said property has been dis- 
posed of by the trustée owing to the fact that certain creditors bave at- 
taclved said assignment, and the litigation still continues." It further appears 
that Cox, trustée, as aforesaid, has continuouslj' collected the rents and prof- 
its from the estate of D. W. C. Benbow, bankrupt, from the date of the as- 
signment to Cox, January 23, 1894, to June term, 1899. of the superior court 
of Guilford county, at which time the said deed was declared null and void. 
It is conceded by the bankrupt that he inadvertently omitted to schedule three 
small tracts of land that were of little value, and that thèse tracts were not 
Included in his deed of assignment to Cox, but hâve been advertised for sale 
by Frazier, the commlssioner appointed by the superior court of Guilford 
county. The petitioner in this case is the trustée of the bankrupt, duly ap- 
pointed by the référée in bankruptcy, and it has accepted the trust and filed 
its bond as such trustée. 

TJpon the above statement of facts, it is insisted by the petitioner in this 
cause that as the deed of assignment executed by D. W. C. Benbow to J. S. 
Cox. trustée, on the 23d day of January, 1894, was declared to be null and 
void as to creditors by the superior court of Guilford county, June term, 
1899, the légal title to ail property of the said D. W. 0. Benbow, described in 
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sald deed of assignment, as well as ail pther property sçlieduled by tlie bank- 
rupt iri lils pétition and schedules flied Aprll 5, J.899, or in which he had title, 
â-M'had failed ta scheduie, eithèr by design or Ihadvërtence, vested In hlm, the 
Sâid trustée, as of the date when the said Benbow Was adjudged a bankrupt; 
that tHçj consent decree made at the Shtie térm, 1899, of the superior court of 
QiiUford ^ùnty, was procjji-ed by collusion ànd côiip'vance of the said Ben- 
bow, tWio "b'btàihed the said decree by ^ractiting a Uàiid upon the sUperlor 
court, WlthlioMing, as he did, from the said court, thiVifactè that he, the sald 
Benbow, had fceen adjudicated a bahkrùpt on the 5th day of April, 1899, and 
that the said ©. W. C. Benbow had aëtùally purchased, and was the actual 
and absblute owner of, the said judgments described in the pleadings In the 
sùits îri^tituted by thé five treditors, and were spedial liens over other cred- 
itors not' Siiihg; that, althoujgh' the sald p. "W. 0. Benbow is the actual owner 
of the said judgiients, they are cïaiméd to be thé property of the son of the 
bankrupt, f pharles' D. Benbôi'^, wHo, actiug for the bankrupt, will, at the sale, 
as a judgiiifent créditer ha,Ting priarlty in the distribution of the proceeds of 
the sale, âtid tjte privilège 6f biddihè to the'amount of his Judgmérits without 
payiJig any'cash, purchase the said propei^ty ât a price far below Its actual 
value, tïïeir'ebij'defeating the clailtis' ' of Othèr ereditors holding large claims 
against' the bànkrupt's ëstatei ; llj^oli' the part of thé respOndent D. W. C. 
Benbow, ft is InsiSted that tiië liens iif 'thë' judgotent Creditors àbove named, 
who flled ereditors' bills in 1894 and liS95, wëre executed years before the 
enactmënt Ôf thé bànkrnjitcy act of 1898, and that, therefore, this court can- 
not interféré by injunctlctn; that the proceeds reaiized from the sale of the 
property oï the bankrupt will not be 'iiiore than sufficient to pày oflf and dis- 
chàrgé the liens of complainànts in said ereditors' bills; that the superior court 
of iGfuilfOtd connty ■ Is in possession of the said property; that the bank- 
ruptcy of Benbo\t cannot devést the jurlsdiction bf said court, it having con- 
current jurisdiëtiOh with thât of courts ïn bankruptcy; that the decree ob- 
tained in' thé superior court of Guilford county in June, 1899, was not prbcured 
by any cônnivance ot preconcerted arrangement with the respondent D. W. O. 
Benbow; thàt Charles D. Benbow had not purchased any of the judgments re- 
ferred to; ft)r hini or his bénéfit, and thât he has no Personal Interest in the 
sale bf tlie pi^operty ' advërttse'd tb be sold by Fràzïèr, commissioner. The re- 
spondent' Charles D. Benbow, in answéring the rùle served Upon him, avers 
that he dbes not hold the assignment of the judgments above described as 
agent' or trustée for his' father, D. W. Ç. Benbow, but that he is the actual 
and boha flde holdër of the same; that thë decree obtained In the superior 
court bf Guilford county was not secured by connivance or collusion on his 
part with D. W. C. Benbow, bankrupt^ or any other party, nor is it his 
purpose to bid in the property at the Said sale for the benefit of his father, 
D. W. G. Benbow. The cqmmiësioner, G. P. Frazier, avers, in answer to the 
rule, that it is his purpose to sell the property described in the decree of thë 
said court in suéh mahner and in such lots as, in his opinion, will be most con- 
ducive to obtaSn the highest priées for the same. It is furthër Insisted by 
respondents that, as this bankrupt was discharged on the Slst day of May, 
1899, no injonction or restraining order can be issued in the cause. It is 
furtlier insistëa by respondents that Keagan, the receiter appointed May 2, 
lS94, by tlie ëlèrk of the superior court of Guilford;county, holds ail the prop- 
erty of the saià BehbOw under and by virtae of an Order bf the superior court 
of Guilford county. 

J. T. Morehfiad and R.R. Kjng, for bankrupt. 

John S. Hill and E. K. Bryan, for trustée in bankruptcy and certain 
cpeditors. ' • ! 

J. C. Pritchard, John.ïf. Wilson, and Xevi M. Scott, for Murchin- 
son & Cq., judgpient ereditors. . 

EWARTj District Judge (after stating the facts as above). An in- 
teresting question always iarises with resjiect to how far tlie jurisdic- 
tibn of a court of bankruptcy extends to obtàin possession of the 
as.sets of a bankrupt. In cases of property voluntarily surrendered to 
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ihe trustée, there can be no controversy; but where tlie property is 
in the actual possession of another court, or an oificer thereof, the 
remedy is not so plain. The rule which has been regarded by the 
fédéral courts generally is tbat, where property is in the actual pos- 
session of one court of compétent jurisdiction, such possession can- 
not be disturbed by process issued from another court. Shields v. 
Coleman, 157 U. S. 168, 15 Sup. Ct. 570; Moran v. Sturges, 154 U. S. 
274, 14 Sup. et. 1019; The Lotta, 65 Fed. 319. 

In Compton v. Jesup, 15 C. G. A. 397, 412, 68 Fed. 263, 279, Judge 
Taft said: 

"Necessity and comity both require tliat where, by its officers actlng under 
color of its orders and processes, a court lias taken into its custody property 
of any kind, another court, though of equal and co-ordlnate jurisdiction, should 
not be permitted either to oust the possession of the flrst court, or in any way 
to Interfère witn its complète control and disposition of the property for the 
purpose of the cause in which its action has been invoked. Xhis principle 
lias been laid.down by the suprême court of the United States in a long line 
of cases. Hagan v. Lucas, 10 Pet. 400; Williams v. Benedict, 8 How. 107; 
Freeman v. Howe, 24 How. 450; Bank v. Calhoun, 102 TJ. S. 256; Gumhel v. 
Pitkin, 124 U. S. 131, 8 Sup. Ct. 379; In re Tyler, 149 V. S. 181, 13 Sup. Ct. 
703; Byers V. McAuley, 149 XJ. S. 608, 13 Sup. Ct. WQ. In Eiggs v. Johnson 
<.!o., 6 Wall. 100, the court, speaking of the state and fédéral courts, said: 
'The process issued by one court is as far beyond the reach of the other as 
if the line of division between them was traced by landmarks and monuments 
visible to the eye.' " , : 

In a more récent case (In re Abraham, 93 Fed. 774), Judge McCor- 
mick, of the circuit court of appeals, Fifth circuit, in a most learned 
and elaborate opinion, says: 

"Immediately upon the taking efCeet of the bankruptcy act of 1867, the 
dockets of the courts of bankruptcy became erowded. The most able and 
careful judges of the district court, pressed by urgent conditions aud argument, 
with little call or time to doubt, began to extend summary process and pro- 
ceedingg so as to meet ail individual cases presented. The gi'owing weight 
of précèdent thus nourished by their own practicably unreviewable, or ac- 
tually unreviewed, décisions, carried their jurisdiction to that point where, a 
few years later, it became burdensome and dangerous to ail persons engagea 
in agriculture, manufaeturing, or commercial purposes, and dealing to any 
considérable extent on crédit. However, after the lapse of some years, 
<!ases began to reach the dockets of the suprême court; and, after the sub- 
stantial tinal settlement by the sulxirdinate courts of the great bulk of busi- 
ness that arose uiider the act, tlie suprême court began to reach the cases on 
its docliets which involved the construction of tlie act, and announce décisions 
marking the boundaries of the jurisdiction it conferred, and the manner of 
procédure in its exercise. Thèse décisions settled that most matters and 
jiroceedings in bankruptcy were to be heard and adjudicated in a sum- 
mary ^vay, but that the gênerai Jurisdiction thus to proceed did not extend to 
controversies by an assignée in iiankniptcy against any porson claiming an 
adverse interest, or by such person against such assignée, touching any 
property or riglits of property of the bankrupt transferred to, or vested in, 
the assignée; that such controversies, where they could not be settled other- 
wise tlian by légal proceedings, could be prosecuted only by pleuary suits at 
law or in eciuity." 

In Ejster v. Gaff, 91 U. S. 521, it was held that the jurisdiction con- 
ferred upon the fédéral courts for the beneiit of an assignée in bank- 
ruptcy was concurrent with and does not devest that of the state 
courts in suits in which they had full cognizance. As highly instruct- 
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ive and pertinent to our own inquiry, we quote some of the language 
of the opinion in the casé last cited: 

"The opinion seems to hâve been quite prévalent in many quarters at one 
time, the moment à man is declared a bankrupt the district court, which lias 
adjudjîe'd, draws to itself, by that act, not only ail contrdl of the bankrupt's 
property and crédits, but that no one can litigate with the assignée or con- 
test rlghts in another court, except in eo far as the circuit court toolt concur- 
rent jurisdictipn, and ail other courts can proceed no further in suits of 
which they had, at thât time, fuU cognizance, and it was a prévalent practiee 
to bring any person who contracted with the assignée any matter growlng out 
of disputed rights of property or of- contracté into the bahkrupt courts by 
the service of a rule to show cause, and to dispose of their rights In a sum- 
mary way. This court bas steadily set its face against this view. The 
debtor of a bankrupt, or the man who contests the right to real and personal 
property; with him, loses none of thèse rîghts by th« bankruptey of his ad- 
térsary. The same courts remalnopen to him in such contests, and the stat- 
ute has not devested those courts of Jurisdiction In such actions. If it has, for 
certain classes of actions, concurrent Jurisdiction for the beneflt of the as- 
signée In the circuit and district courts of the United States, it is concurrent 
with and does not devest that of the state courts." 

In the case just cited (In re Abraham), Abraham, the bankrupt, had 
executed, under the laws of Alabama, a deed of assignment to one 
Davidson, covering a certain stock of goods. Davidson immediately 
tpok possession of the said stock, and flled his inventory of the same 
in the proper state court. Appraisers were duly appointed, and flled 
their report in the said state court; whereupon Davidson, as assignée, 
sold the goods, for cash, to one Bernheimer, who immediately went 
into possession of the same, and was disposing of the said stock from 
day to day, when, under a spécial warrant issued out of the court of 
bankruptey, the marshal seized the remainder of the said stock. Pend- 
ing the action of the assignée in disposing of this stock, proceedings 
in involuntary bankruptey were flled against Abraham by certain 
creditors, and he was duly adjudged a bankrupt. The circuit court 
of appeals, Fifth circuit (Judge Parlange dissenting as to the intima- 
tion in the opinion of the court that the court of bankruptey could 
not hâve taken possession of the bankrupt's estate prior to the sale 
and M'hile it was in the hands of the assignée), held that the applica- 
tion and issuapce of the writ, directing the marshal to seize the whole 
of the stock of goods in the possession of Bernheimer, was totally un- 
warranted and ùnlawful, and that the possession thereof must be re- 
stored to the adverse claimant. The court, referring to the proceed- 
ings, said: 

"It is our duty to prevent the springing up of a practiee that will extend 
summary process in proceedings in bankruptey to controversies between trus- 
tées or other parties to the bankruptey proceedings and adverse claimants. 
Under the act of 1867, such a practiee was prévalent in many quarters at cer- 
tain times, but It rested on opinions taking a view of the provisions of the 
act, against which, as we hâve seen, the suprême court steadily set its face. 
As we construe the provisions of the présent law, they not only do not admit 
of such a View or authorize such a practiee, but caref ully guard against it and 
forbid It." 

In Ex parte Chetwood, 165 U. S. 443, 17 Sup. Ct. 385, it is said: 

"Where the jurisdiction of a court, and the right of a plaintifC to prosccute 
his suit in it, hâve once attached, that right cannot be arrested or talœn away 
by proceedings in another court. Where property is in the possession of a 



SOUTHERN LOAN & TRUST CO. V. BEXBOW. 621 

court of compétent jurisdiction, that possession cannot tie disturbed by process 
ont of another court of concurrent jurisdiction." 

See, also, Kimberling v. Hartly, 1 Fed. 571; Carr v. Fearington, 63 
N. C. 560; Erwin v. Lowrv, 7 How. 172; Miller v. Sherry, 2 Wall. 237; 
In re Easley, 93 Fed. 419; Sedgwick v. Menck, 1 N. B. R. 675, Fed. 
Cas. InTo. 12,616; Beach, Ree. 38. 

It will be observed that in Eyster v. Gaff, and in ail other cases 
above cited, the property of the bankrupt was in the actual possession 
of the state courts or adverse claimants. WTiere the property in 
question is not covered by litigation, or is not in the possession of the 
state courts, the jurisdiction of the bankruptcy courts will not be 
ousted. It is the interférence with the possession of another court, 
that would ensue if jurisdiction was taken, and the existence of a re- 
ceivership, if a receiver bas taken the property in controversy into his 
own possession. Andrews v. Smith, 5 Fed. 833; 20 Am. & Eng. Enc. 
Law, p. 67; Eyster y. Gaff, 91 U. S. 521. 

A careful comparison of the provisions of the bankruptcy acts of 
1841 and 1867 with similar provisions of the act of 1898 shows that 
the power and jurisdiction of the United States district court under 
the act of 1898 is as complète and extensive as under the acts of 1841 
and 1867. 

In the absence of any décisions of the United States suprême court 
construing the act of 1898, it may be of interest to note the leading 
case upon the powers and jurisdiction of the district courts under the 
act of 1841. The case referred to is In re Christy, 3 How. 292. Chief 
Justice Story, in delivering the opinion of the court, says: 

"We entertain no doubt that, under the provisions of the sixth section 
of the provisions of the act of 1841, the district court possesses full jurisdic- 
tion to suspend or control such proceedings [proceedings to enforce liens] in 
the state courts, not by acting on the courts, over which it possesses no au- 
thority, but by acting on the parties through the instrumentality of an in- 
junction or other remédiai proceedings in equlty, upon due application made 
by the assignée, and a proper case being laid before the court requiring such 
Interférence. * * * But because the district court does possess such a 
jurisdiction under the act there is nothing in the act vyhich requires that it 
should, in ail cases, be absolutely exerclsed. On the contrary, where suits 
are pending in the state courts, and there is nothing in them which requires 
the équitable interférence of the district court to prevent any mischief or 
wrcng to other creditors under the bankruptcy, or any waste or misapplica- 
tlon of the assets, the parties may still be permitted to proceed in such 
suits, and consummate them by proper decree and judgments, especially 
where there is no suggestion of any traud or injustice on the part of the 
plalntiffs in those suits." 

Continuing (page 319), Justice Story says: 

"It would be easier to put cases in which the exercise of this authority may 
be Indispensable on the part of the district court to prevent irréparable Injury 
or loss or waste of the. assets wlthout adverting to the case at bar, "S^here, 
upon the allégation In the pétition and supplemental pétition, the creditors 
of the bankrupt are attempting to enforce a mortgage asserted to be illégal 
and invalid, and to procure a forced sale of the property by the sherifC in an 
illégal and irregular manner, thereby sacrificing the Interests of the other 
creditors under the bankruptcy." 

Justice Story further says: 

"If we are told that resort may be had to the state courts for redress, one 
ânswer is that in Some of the states no adéquate jurisdiction exists in the 
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State courts, since tliey are not clothed with gênerai Jurisdîçtion In equity; 
but a strbnger and mc*re conclusÎTe answer is that congresS dld not intend to 
trust the working of tlie bankrupt systeffi solely to the State courts of twenty- 
six States, which were indépendant of ; any eontrol by the gênerai government, 
and were under no obligations tocarry tlie System into effect. The judicial 
power of the United States is, by the constitution, compétent to ail such 
purposes, and congress, by the act, intended to secure the complète adminis- 
tration of the whole System in its own courts, as it constitutionally might 
do." "The truth is [say s ; Justice Story on page 3211 that in no other way could 
the bankrupt System be: put into opération without^ interminable doubts, 
controversles, embarrassments, and difflculties, or in sùeh a manner as to 
achieve the true end and design thereof. Its succ'ess waa dépendent upon 
the national machlnery being made adéquate to ail the exigeacies of the act." 

The prinoiples established iii thiscase were reviewed at length in 
Nugent y, Boyd, 3 How. 426, and <;onflrmed. In ddivering; tte opin- 
ion, Chiçf Justice Taney says : 

"Whetfe a créditer, by vlrtue of a>«:èeGial mortgagé, eleets to foreclose that 
mortgage before a state tribunal, tïë fédéral court is, not called upon to in- 
terpose, exoept in cases where, from jt^tipi nature of the case, wrong or injus- 
tice, may be dpne to other creditors In Ijiterest, or where the mortgage itself 
may be'contested. I wish It, howérer, to be distinctly understood that I am 
fuUy of'the opinion that thé district court of the United States is vested with 
jiirisdiction over mortgaged property: belonging to the bankrupt; that, when 
a proper cause is shown, it bas power to foreclose the mortgage, and to do 
rU other. açts necessary to.)?ring abopt p. final distribution and settlement 
of the bàrikhipt estate. l'am also çf the opinion that; ' in' a case where a 
creditor dàlls iri-question the validityof a mortgage held by anothér créditer, 
it is the duty of the said court (the district court) to exercise jurisdiction over 
the question involyed, and, If necessary, to deelare the mortgage null and 
void." , , , 

;Oollièi.^ on Bànkruptcy (pages 12-17) says: ' 

: "The: 'opinion in Re Ohristy is reviewed and. followed by Baker, District 
Judg«, in th« case of Carter v. Hobbs, 92 Fed.S'Jé, a case arising under the 
exiatàng .act: 'The ibankruptCy icourtihas complète original; jurisdletion over 
the bankrupt; or of his assets and ail of bis creditors. In Re Winn, 30 Fed. 
OaSi 303, fthe object of the bankruptcy: act is declared to bè *to establish a uni- 
f orm System ai bankruptcy throughout the United States.' The f imdamental 
élément ta' «ther Systems of bankruptcy has Iseen to provide for and regulate 
the distribution of the bankrupt's property among bis creditors, and to do 
this by meàûs of agencies created by the act. The v«ry moment an act of 
congreSs, establishing a unif orm System for the administration of an insol- 
veat! estàte, takes effect, every local and priva te system for the administra- 
tion of same estâtes îs necessarily Sùperseded. Both Systems cannot operate 
slde by side as respects the same estâtes. The one must necessarily supersede 
the other, and the state and voluntary isystems must yield tothe System estab- 
lished by congress." 

Seeln re Gutwillig, 90 Fed: 475. 

This decisiôiij Conflrmed by the ciircuit court of apppals, Second 
circuit (34 G. 0. A. 377, 92 Fed. 337), as is also In rq.Siéyers, 34 C. C. 
À, 372, 93 Fed. 325, conflrme^î by the circuit court of aippeaisy Eighth 
circuit, under the changedtitle of Davis v. BoMe» is in conflict with 
the décision of the circuit court ofappea,ls, Flfth circuit, in Ee Abra- 
ham. See, also, in support of the proposition, as laid down in Ee 
Gutwillig, 90 Fed. 475: In re Francis-Valentine Co„ 93 Fed. 953; In 
re John A. Etheridge Furniture Co., 92 Féd. 331 ; ïh re Smith, Id. 135 ; 
liéSa V. George K. Wést Ck)., 9i Fed 237; lii re Brown, Id. 358; In 
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re Pittelkow, 92 Fed. 901; Carpenter t. O'Connor, 16 Oliio Cip. Ct. 
R. 526. 

The above summary of cases, reported during the flrst year of tàe 
présent bankruptcy law, makes it possible to deduce soine geaeraliza- 
tions whicli should control the court's décision in the case at bar. 
An injunction after adjudication is always discretionary, provided 
the cause of action is dischargeable in bankruptcy, and shoald surely 
be granted (1) if the bankrupt is threatened with arrest; (2) if the 
suit is not yet in judgment, and even after judgment, if the rights of 
the gênerai creditors, not parties to the suit, will be jeopardized by 
further proceedings in the state courts; (3) or if the judgment is 
founded on the transaction, which is an act of bankruptcy, or a fraud 
on creditors, or the law. It should never be granted after the judg- 
ment has ripened into an exécution sale, provided the state court 
has, or can be given, jurisdjction of ail parties interested in the distri- 
bution, including the gênerai creditors represented by the trustée in 
liankruptcy. See Black, Bankr. pp. 8-10; Branden. Bankr. pp. 26, 
194, 415; Coll. Bankr. pp. 12-17; Bush, Bankr. pp. 33-38; Bump, 
Bankr. p. 283; Loveland, Bankr. p. 75. Courts of the United 
States, are forbidden "to stay proceedings in any court of a state ex- 
(x^pt in such cases where such injunctions may be authorized by any 
law relating to proceedings in bankruptcy." Eev. St. U. S. § 720;: 
Haines v. Carpenter, 91 U. S. 254; Dial v. Reynolds, 96 U. S. 340; 
Peclc V. Jenness, 7 How. 625. The act of 1898 (section 2, subsec. 15) 
(ixpressly authorizes "the court of bankruptcy to make such ordera, 
issue such process and enter such judgments, in addition to those 
speciflcally provided for * * * the enforcement of the provisions 
of this act." "To bring in and substitute additional persons, or 
parties, in proceedings in bankruptcy, when necessary for the com- 
plète détermination of a matter in controversy." Id. subsec. 6. "To 
cause the estâtes of bankrupts to be collected, reduced to money, and 
distributed, and détermine controversies in relation thereto, except 
as herein otherwise provided." Id. subsec. 7. 

Applying the above-cited authorities to the facts in the case at bar, 
I am clearly of the opinion that when the superior court of Guilford 
count^^declared the deed of assignment made by Benbow, the bank- 
rupt, to Cox, assignée, on the 23d day of January, 1894, null and void, 
as being in fraud of his creditors, the property attempted to be con- 
veyed by lienbow to Cox, assignée, eo instante vested, by opération of 
the bankruptcy law, in the Southern Loan & Trust Company, the 
trustée of the said bankrupt. 

It cannot be successfully maintained that the decree entered by the 
superior court of Guilford county was procured in good faith. Ail 
the évidence and the circumstances surrounding the proceedings point 
to the fact that it was a collusive judgment. It is manifest that, if 
the court had been apprised of the fact that Benbow had been ad- 
judicated a bankrupt in the month of April preceding the rendition 
of this decree; that a trustée of his estate had been appointed, who 
was empowered, under the act, to take charge of the property and 
estate of the bankrupt; and that Charles D. Benbow, son of the bank- 
rupt, and one of the beneficiaries under the deed of assignment to 
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Cox, was actually, at the time of the signing of this decree, tlie sole 
and oiïly plaiJitiff in the pending cause, ând that as a inatter of fact 
there were "no several plaintiffs" among wliieh priorities of liens 
were to be waived, as erroneously stated in tlie decree, but only the 
one plaintiff, — the court would not for one moment hâve entertained 
jurisdiction. 

It is significant, in this connection, to note that the two wards of 
Bénbow, Oliver G. and William C. Benbow, also beneflciaries under 
thè Cox assignment, appear to hâve had no représentative in this pro- 
ceeding to protect their interests; and that Cox, the assignée, at the 
hearing of the matter, June term, 1899, of the superior court of Gruil- 
ford county, made no effort to protect their interests, under the deed 
of assignment, as it was most certainly his légal dnty to hâve done, 
but, on the contrary, assents to the judgment declaring the deed made 
to him in trust for the said warda null and void, and a fraud upon the 
creditors of Benbovs'. In the undue haste exhibited to procure this 
decree, the interests of thèse wards appear to hâve been entirely lost 
sight of by Cox and D. W. C. Bènbow, the bankrupt. While there is 
no direct évidence that the bankrupt is the actual owner of the judg- 
ments taken by the flve creditors who flled the ûve separate creditors' 
bills, there is sufiScient évidence to make out a prima facie case for 
the petitioner, — the trustée of the bankrupt, Benbow, — and this court 
most certainly has the jurisdiction and power to inquire into this 
matter, with a view of ascertaining whether fraud has been perpe- 
trated upon the creditors of the said Benbow. On that day, the 23d 
day of January, 1894, the title passed from D. W. C. Benbow, bank- 
rupt, to J. S. Cox, his trustée, by deèd of assignment, and at the same 
time possession of that property was transferred to said Cox, as ap- 
pears f rom the évidence, and the title and possession remained in the 
said Cox, trustée, until the decree of the June term of the superior 
court of Gruilf ord county was made, when the deed of assignment was 
set aside, as being a fraud on the creditors of the said D. W. C. Ben- 
bow. That the decree directed that the property be sold to satisfy 
certain alleged prior liens has no bearing on the question of title. 
The decree of the court at June term, 1899, déclares that the title 
of J. S. Cox, trustée, was void ab initio. That being so, it is clear that 
the title to the property alleged to hâve been assigned remained in 
Benbow at the date of his adjudication in bankruptcy, on April 5, 
1899, when, by opération of law, the title to the property in question 
passed to the Southern Loan & Trust Company, his trustée in bank- 
ruptcy. This title is held by the trustée in bankruptcy, subject, of 
course, to any équitable and valid liens that existed against the prop- 
erty in the hands of the bankrupt. 

In Eyster v. Gaff, 91 U. S. 521, which the able counsel for Charles 
D. Benbow and D. W. C. Benbow insists f uUy sustains their conten- 
tion, Justice Miller says : , 

"It may be conceded, for the purpose of the présent case, that the strict 
légal title to the land did not pass to the assignée upon his appointment." 

Again, on page 525, Justice Miller says : 

"It is the duty of that court to proceed to a decree as between the parties 
before it, until, by some proper pleadings in the case, It was informed of the 
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changea relations of any o£ those parties to the subject-matter of the suit. 
* * * It is almost certain that if, at any stage of tlie proceediugs before 
a final confirmation, the assignée [in bankruptcy] had intervened, he would 
hâve been heard to assert any right, or set up any défense, to the suif." 

The facts in the case of Eyster v. Gaff are unlike those in the case 
at bar. In the case of Eyster v. Gaff, the property had been sold to 
Gaff, and a master's deed to him had been conflrmed by a court of 
compétent jurisdiction; while in the case at bar the sale of the prop- 
erty in question had only been ordered, and in a decree rendered in 
the state court, manif estly procured by collusion, as between Benbow, 
the bankrupt, and Charles D. Benbow, one of the défendants in the 
case when the decree was entered. 

Chief Justice Taney, in Nugent v. Boyd, 3 How. 426, says : 

"I am of the opinion that in a case where a créditer calls la question the 
validity of a mortgage held by another creditor it is the duty of the sald 
court to exer( ise discrétion , over the question involved." 

The contention of the respondents that Reagan, the receiver ap- 
pointed by the clerk of the superior court of Guilford county, in 
proceedings supplementary to exécution instituted by the National 
Bank of Greensboro, of which bank he was a director at the time, is 
entitled to the custody of this property by virtue of his appointment 
as receiver, May 2, 1894, is not tenable. The légal effect of granting 
a restraining order and the appointment of a receiver in proceedings 
supplemental to exécution is ordinarily to vest the receiver with the 
property and effects of the judgment debtor from the time of the 
filing of such order, and disables the debtor from transferring the title 
thereto. Code N. 0. § 494; Rose v. Baker, 99 N. C. 323, 5 S. E. 919; 
Mayer t. Hellman, 91 U. S. 497; Coates v. Wilkes, 94 N. C. 180. 

In the case last cited (Coates v. Wilkes) the court says : 

"The gênerai principles of law applicable to receivers apply to receivers 
appointed under supplemental proceedings. It is the duty of such receivera 
to take possession of the property of the debtor at once, and to bring actions 
to recover any property belonging to him which may be in the hands of third 
persons, and particularly to recover property conveyed to third parties fraud- 
ulently as to creditors." Bank v. Stevens, 169 TJ. S. 459, 18 Sup. Ct. 403. 

^Tien Reagan was appointed receiver in the proceedings supple- 
mentary to exécution, by the clerk of the superior court of Guilford 
county, May 2, 1894, the property described in the deed of assignment 
to Cox was in the possession of said Cox. Reagan had neither active 
nor constructive possession. It appears that under the order ap- 
pointing him he was vested with nothing more than the right to 
bring action to reduce to possession certain notes alleged to hâve been 
transferred by D. W. C. Benbow to his son Charles D. Benbow the 
day before his assignment, and to reduce to possession the property 
assigned to Cox, assignée, which was at ail times in the possession of 
the said Cox. He appears to hâve been a mère receiver, without 
power and without title. 20 Am. & Eng. Enc. Law, p. 67. For flve 
years following his appointment as receiver it appears that he took 
no steps to reduce the property of Benbow, and assigned by Benbow 
to Cox, to possession, except his suit for the possession of the Fisher 
and Ross notes; the last-named party, Cox, continuing, as the evi- 
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dence sho^s, to managè the propei^ and çoUect rènts and profits 
from th^ sàme. , 

In Olney .V; Tanner, 10 Fed. 101, Jndge Brpwn held that tbe receiver 
had no title as against the trustée of the bankrupt, because, after his 
qualification, he had fbt six môntij^ tàken ho steps to set aside the 
f raudulen't transter, ànd fiàéânwhile banliriipt'cy had intervened. In 
Andrews V. Smîth; 5 FeÔ.'SSg, in a éhjt in the United States circuit 
court bj' thè fir^t hiortgagff1>ûhdhblders ôf'the Vermont Central Kail- 
road against the mortgage 'trustées, it was held that the receivership 
iii tlié'fet^te coûr^ had practiealljf çeàsëd^rior to the period covered 
by the'accounting claimed ih tliis case, and that thé state court had so 
determined, and,, as the parties thenisëlve^,had brbught the receiver- 
ship to a close by their bwn acts,'no forihal entry in court of such 
discharge was néeessary, and that the pendency of such proceedings 
would be no bar tothis suit. , In this ■fa.se.it was also held that the 
rule of comity towards the siate court coiild not operate to deprive 
this coui'tiof its own rightfuljurisdiction» : The United States court 
of this district/ sitting in bankruptcy,!is charged with the protection 
of thëfiriterésts of creditors.of the bankrupt throughout the whole 
country; Its discharge of the; bankrupt hère is operiative in ail the 
States, and, as the interests with wMch the court is charged with pro- 
tecting are not lodal^ but national, éhetei wôuld seem to he no good 
reason why a: United States court in bankruptcy, sittingr in this state, 
should be boumd to aid an offlcer of a state court in securing a préfér- 
ence over other: creditors owning sanie, any more than if the bank- 
ruptcy proceedings happened to be in a siinilar court charged with 
the same dutiéS, and in favor of the sanie creditors, sitting in a state 
adjoining, br in the District of Columbîaj . We qUote from the opin- 
ion (Olney v. Tannerai supra): 

"The essentlal! point in the décision of Booth v. Clark, 17 How. 322, is 
that a receiver holding thé property not reduced to possession, and not sup- 
ported by any assignment from the debtoryis not such a title as will prevall 
in indépendant tribunals against the Interests of the creditors entltled to its 
equal protection, and, if this doctrine is applied as regards the undisputed 
property of thp debtor, It -would still seem to be more applicable to cases 
where a fraudulent assignment stands in the receiver's way." "Such a re- 
ceiver represents his Judgment créditer only, and, like a receiver in ajudg- 
ment creditors' bill, does not becomç - vested with the title to such property, 
except through an action to which the fraudujent assignée is a party. Upon 
the authority of Booth v. Clark, M., I think thére is much doubt whether the 
appointment as receiver ànd officer of a State court bas any such standing in 
a court of the United StatèSj sitting In ibankruptcy, as entitlés him to its aid 
in,! a case like this, seeking » fitrterpnoe in contravention of; the intent and 
policy of the bankrupt act." , , 

Moreover, it appears that in Reagan's suit, to recover the Fisher and 
Soss notes, there was a judgihent adverse to him/ and he was taxed 
uîth the costs, which judgment, while it may not hâve wholly dis- 
cliarged hirajaS receiver, cert'ÉÈinly terminated his duties and funetions 
•s such. 20 Am. & Eng. Enc' Law, p. 217. The appoihtment of Rea- 
uan. lîuide. as it was, at the suggestion of the bankrupt, Benbow, and 
ii!a(îi> while Rëaj^kn waS 'àcting as director iri' the bank,— the National 
ïî:îî!k of Crreensboro, — -the judgment crcditbr^ which instituted the pro- 
ceedings silpplèmentary to exécution, the sale of the judgment pending 
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the receivership to the son of the bankrupt, Charles D. Benbow, and 
the activity displayed by Keagan in purchasing claims against the 
bankrupt for the beneflt of the bankrupt and his son Charles D. Ben- 
bow, indicate very strongly that Reagan was acting with Benbow in 
his efforts to secure absolute control of certain judgments against 
the estate. It is signiiicant that his appointment as receiver appears 
to hâve been entirely ignored when the "consent decree" was made by 
the superior court of Gruilford county, June term, 1899; nor does the 
court now understand that the said Reagan bas asserted any claim to 
the custody or title to the estate of the bankrupt by virtue of his ap- 
pointment as receiver, May 2, 1894, or is now asserting the same. It 
appears to be the contention of the bankrupt and Charles D. Benbow, 
one of the respondents in this case. Clearly, in my opinion, Reagan, 
as receiver, has no right or title to the custody or possession of the 
property described in the schedules in bankruptcy of D. W. O. Ben- 
bow ; and it is equally clear that the trustée in bankruptcy cannot be 
compelled to go into a state court, and pétition for the possession and 
control of property that vested in Mm by opération of the bankruptcy 
law, and especially in proceedings when a fraud was practiced upon 
the state court in procuring its decree. Nor can there be any ques- 
tion but that the bankruptcy court, in the exercise of its discrétion, 
may authorize a bankrupt's trustée to sell ail property of the bankrupt 
free f rom liens and incumbrances, and may préserve and transf er 
bona fide liens to the fund arising from the same. 

In the case of Houston v. Bank, 6 How. 504, it was held that, under 
the bankrupt act of 1841, the district courts hâve power to order 
the sale of the property of the bankrupts under mortgage, and make 
title free from the mortgage, marshaling and disposing of the pro- 
ceeds according to the priorities of those interested. Chief Justice 
Taney says: 

"The power of the district court over mortgages in cases of hankniptcy 
was f ully argufed and eonsidered in the two cases reported in 3 How. 292 and 
426 (In re Christy, and Nngent v. Boyd), as appears by the opinions dellvered 
by the court, and the chief justice, who dissented. But whatever différences 
of opinion existed as to some of the propositions malntained in thèse cases 
by the rqajbrlty of the court, there has been no division of opinion upoil the 
quéstioli lilîe the one presented in this recoPd; and the courts are unanimously 
of' opinion that the saie made by the assignée of property in question is 
valid, and tliat the purchasers are entitled to hold it free and diseharged of 
the mortgage of the City Banii, and free of ail other incumbrances mentioned 
in the proceedings." 

In the case of In re Kirtland, 10 Blatchf. 515, Ped Cas. No. 7,851, 
before the district court in the Southern district of New York, Wood- 
ruff, J., in the course of the opinion (page 516), says: 

"There is no doubt of the power of the court to order a sale of land free 
of the Incumbrances thereon, and the proceeds will stand as a substitute for 
the lands themselves, for the beneflt of those holding liens to the estent of 
their interests therein, and, as to the surplus, for the beneflt of the gênerai 
credltors." 

Black, in his work on Bankruptcy, is of the opinion that such sale 
can be made free of incumbrances. See notes on page 161. Bump, 
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in his work on Bankruptcy (llth Ed.), edited by Williams, is of the 
same opinion. See fiotes and autliorities cited on pages 514-517. 

Under tlie act of 1898^ so far as I hâve been able to examine, the 
décisions are unifôrm to the effect that the district courts are invest- 
ed with such jurisdiction, at law and equity, as will enable them to 
exercise jurisdictîon iû bankruptcy proceedings, and that the bank- 
ruptey act is remédiai, and should be interpreted reasonably, and 
according to a' îtat import of its terms, with a view to effect its ob- 
jects and to promote justice. In ïe Bruss-Ritter Co., 90 Fed. 651; 
In re Christy, 3 ïïow. 292; Nugent v. Boyd, Id. 426; Houston v. Bank, 
6 How. 504. ^ 

It is insisted by the able counsel for the respondents that D. W. C. 
Benbow, having bêén discharged by proceedings in bankruptcy, can-, 
not now be enjoined. This position cannot be sustained. Love- 
land on Bahkruptcy (page 612) says: "A discharge in bankruptcy 
is in the nature of a personal privilège granted to a debtor, in con- 
sidération of his yielding ûp ail of his property for distribution among 
his creditors." A bankruptcy proceeding is a proceeding in rem, and 
ail persons interested in the res are regarded as parties to the bank- 
ruptcy proceedings. Thèse include the bankrupt and the trustée, as 
well as creditors of the bankrupt, both secured and unsecured. Cart- 
er V. Hobbs, 92 Fed. 594. The case of Herzberg, cited for counsel for 
respondents in support of this position, and reported in 25 Fed. 699, 
is not, in the opinion of the court, applicable to this case. 

It is therefore ordered that D. W. 0. Benbow, the bankrupt, and ail 
persons àctihg at his instance, at once comply with the written de- 
mands of the trustée, the Southern Loan & Trust Company, made on 
the 17th day of August, 1899, and the 19th day of August, 1899. It 
is further ordered and adjudged that thé said Southern Loan & Trust 
Company, trustée of the said D. W. 0. Benbow, bankrupt, is hereby 
authorized and empowered to sell the property of the said bankrupt, 
D. W. C. Benbow, free from ail incumbrances (flrst having set apart 
to him the exemptions allowed by law), for cash, to the highest bidder, 
after having advertised the sama in each county where said property 
may be located, in some nevs;spaper published in the said county, for 
four successive weeks preceding said sale. It is further ordered and 
adjudged that the proceeds realized f rom the said sale stand as a sub- 
stitute for the lands and property sbld, and be held by the trustée for 
the beiieût of those holding bona fidè daims and liens, to the extent 
of their interest therein, and as may hereafter be established. It is 
further ordered that tbe Southern Loan & Trust Company, trustée as 
aforesaid, ffle a bond, in lieu of the one now on flle, in the sum of 
$25,000, which said bond shall be approved by the clerk of this court 
at Greensboro, N. G. And this cause is retained for further orders. 
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In re GRIMES et al. 
(District Court, W. D. Xortli Carolina. August 25, 1899.) 

1. Bankruptcy — Exemptions— Settikg Apart. 

Tlie provisions of the ijanUruptcy law requiriug the trustée to set apart 
the banljrupfs exemptions, and report the items and estimated value 
tliereof to tlie court, are manrtatory, and tliese duties cannot be per- 
fornied by any one else; and an agreement between a banlirupt and his 
creditors that the exemptions shall be valued and allotted by three ap- 
praisers, vyhose décision shall be final, and not subject to exception, is 
void; and an order made by the référée, by consent of parties, in the 
terms of such agreement, will be set aside. 

3. Same — Appeaisement. 

There is no provision of the bankruptcy law authorizing the valuation. 
by appraisers of the property claimed by the bankrupt as exempt. Where 
the appraisers value the entire estate of the bankrupt, as provided by 
law, their inventory is not binding on the trustée, as respects the exempt 
property, nor can he adopt it as his own. 

3. Same— Bankrupt' s Right of Sélection. 

Where the law of the state exempts to a debtor personal property to 
a certain value, "to be selected by him," the debtor, on being adjudged 
bankrupt, has the right to sélect spécifie personal property, to that value, 
from the estate in the hands of his trustée; and although his personal 
estate consists of a stock of goods not divisible without loss, nor salable 
except as a whole, yet the court cannot order the trustée to sell the 
whole stock and pay the bankrupt the value of his exemptions out of the 
proceeds. 

4. Samb— Rent — Paymbnt out of Exemption. 

The court cannot order a trustée in bankruptcy to pay rent, overdue 
at the time of the adjudication, out of the property to be set apart to the 
bankrupt as exempt, although the bankrupt had so agreed with the land- 
lord before the commencement of the proceedings. 

5. Same — Jurisdiction ovek Exempt Propeutt. 

When the bankrupt's exempt property has been designated and set 
apart to him by the trustée, it has been administered, so far as the pro- 
ceedings in bankruptcy are concerned; and thereafter the court has no 
jurisdlction either to défend such property from adverse claims or liens 
or to enforce liens upon it. 

6. Same— CosTS of Administration— Stobage Chakoes. 

If a trustée in bankruptcy continues to occupy premises leased by the 
bankrupt, using them for the storage of the goods of the estate until 
the same can be sold, the landlord is entitled to compensation for the use 
of his property by the trustée, the amount thereof being chargeable a» 
part of the cost of administering the estate. 

7. Samb — Paymekt by Trustée. 

If the trustée has no cash in hand with which to pay storage charges 
to a landlord whose property he has occupied for the storage of the bank- 
rupt's goods, he may be ordered to sell sufHcient personal property for that 
purpose; and this will take precedence of the bankrupt's claim to hâve 
his exemptions set apart out of such personalty. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Glenn & Manly, for bankrupts. 

L. M. Swilik, A. H. Eller, Jones & Patterson, and Watson, Buxton 
& Watson, for creditors. 

EWAET, District Judge. On the 30th day of May, 1899, the 
référée acting in the above-entitled cause direeted the trustée of the 
aboye-named bankrupts to set aside the bankrupts' exemptions, and 
96 F.— 34 
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report the items and estimated value tliereof to tlie référée in bank- 
ruptcy as soon as practicable. Before the allotmeat of the said 
exemptions, a demand for their property exemptions in kind was 
made by both bankrupts, T. W. and E. E. Grimes. Pending the set- 
ting apart of thèse exemptions, and after due advertisement to ail 
creditors of the time and place of meeting, there was held on July 
4, 1899, a gênerai meeting of the creditors of the bankrupts, and at 
said meeting a majority of ail the creditors, representing abôut $2,900 
of a total indebtedness of |3,100, were présent, and took part in the 
proceedingS then had. At said meeting, with a fuU kiiowledge of ail 
the facts in the case, ail the creditors présent, representing over ^*/i* 
of ail the debts, entered into an agreement, and a consent order was 
entered by the court, that E. E. Grimes should receive his exemptions 
in money, and that T. W. Grimes should receive his exemptions in 
kind, tô.' be laid off and alloted by appraisers, their allotment being 
final, and not subject to exception. The consent order, thus made 
was approved by the référée, and in compliance therewith the trustée 
was directed to carry ont the terms of the said order, and, in order to 
do this -tjO thç entire satisfaction of aU parties, he chose three ap- 
praisers to value the goods selected, allowijQg the creditors to name 
two of the appraisers, to wit, J. G. Bessent, a justice of the peace, and 
E. T. Kapp, the sheriflf of the county, while he hamed -— — — Cox, 
a man of good business qualifications. The appraisers thus selected 
set apart T. W. Grimes' exemptions in kind, and the trustée approved 
and adopted their appraisement, and so reported to the court. The 
trustée was proceedingto carry out the order of thé court wlien he 
wàs enjoiiied from furthèr action uhfler sàid order, upon the pétition 
of certain creditors, representing about |200 of debts, and who were 
notifled, but not présent a,t the meeting of July 4,th^ The restraining 
order was served July 15th. In this pétition said creditors repre- 
sented: (1) Tha;t théy "ïyere not présent when said consent order 
was made, and that thé same was not' binding upp4 tU^ri^; (2) that 
the exemption set asideto T. W. Grimes was excessive; (3) that it 
would be uaijust and ineguitableito set aside to the bankrupts, or 
either of them, their exemptions in kindj but that the' property should 
be sold as ë, whole and théî? exemption pâid in money; (4) that, as a 
matter bf'lavv; a drug busii^ess was incapable of division, and exemp- 
tions could not be set aside in kind; (5) that there was a responsible 
party willing to pay $2,000 for said stock of drugs. On July 17th, 
parties interested appeared, when thé mattér '(Vas côhtinued nntil 
July 20th,— the réstrainiûg order being n3,odifled, by consent of ail 
parties, so as to allow the trustée to sell the residwé of stock, after 
laying off T. W. Grimes' exemptions, which he did, said sale amount- 
ing to |375; thé low priée, according to his repdrt, -beiag on account 
of the cloud on the title. Previous to said restraiping order being 
issued, T. W- Grimes sold his exemptigns to "\V. B. .Pollard for $500, 
but had not divided the same, as the stock of goods, was in the çupto- 
dy of the trustée in bankruptcy. On July 20th, the bankrupts flled 
their answer to said restraining order, and the creditors who had 
made the conseht order asked that they be discharged from their 
agreement made in writing on July 4th. On July 20th, after hear- 
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ing argument, thé référée set aside the order of July 4th, on the 
grounds: (1) That it was not binding on the creditors who were not 
présent; tjiougli aflected with notice; (2) that there was no authority 
for making said agreement or interlocutory order under the bankrupt 
act; (3) that if there is such authority it was an order. in fieri, and 
that, the bankrupt court being a court of equity, it could be set 
aside at any time by the référée; (4) that the agreement could not be 
carried out in good faith, because there would not be suliicient as- 
sets, after T. W, Grimes had his exemptions, for E. E. Grimes to get 
his, or the creditors anything. The référée, therefore, set aside said 
order of July éth, restoring ail parties to the position in which they 
were prior to said agreement made in writing July 4th, and further 
found that said property, being incapable of division, should be sold, 
and the exemptions paid the bankrupts in money, and the balance ad- 
ministered under the bai^krupt act, and that the sale to W. B. PoUard 
Khoiild be set aside. To the above order of the référée the bankrupts 
flled the following exceptions : (1) That the référée erred in holding 
that the order, of July 4th was not binding on ail the creditors; 
(2) in his holding that the order was in fieri, and could be. set aside or 
modified at any time; (3) that the business of a drug store was in- 
capable of division, and that, therefore, the bankrupts were not en- 
titled to their exemptions in kind, but should receive the same in 
money. 

The action of the appraisers in appraising and setting apart the 
exemptions of T. W. Grimes, in pursuance of an agreement entered 
into on the 4th day of July, 1899, between certain creditors of the 
bankrupt flrm and the bankrupts, before the référée, and with his ap- 
proval, to the effect that T. W. Grimes should receive his exemptions, 
to be set apart from the stock of goods in the hands of the trustée, 
and that E. E. Grimes, the other partner, should be paid the amount 
of his exemptions, to wit, |500 in cash from the proceeds realized from 
the sale of the balance of the stock of goods, and that said allotment 
should be final, and not subject to exceptions on the part of either of 
the bankrupts or their creditors, must be set aside. Such agree- 
ments cannot be recognized in a court of bankruptcy. The law as to 
the duties of trustées in setting apart the exemptions in bankruptcy 
is niandatory. Bankruptcy Act 1898, § 47, subsecs. 10, 11, pre- 
scribe that the trustées shall — 

"(10) Report to the courts, in writing, the condition of the estâtes, and the 
amoimts of money on hand, and such other détails as may be required by 
the courts, within the flrst month after their appointment and every two 
months thereafter; • * * (11) set apart the bankrupt's exemptions and 
report the items and estimated value thereof to the court as soon as practieable 
after their appointment." 

Exceptions to such allotment may be filed by the bankrupt, or by 
any créditer, within 20 days after the same bas been made and flled 
with the clerk or référée. TMs duty cannot be performed by any 
other party. It is whoUy and entirely the duty of the trustée, and 
any agreement on the part of the bankrupt or the creditors that the 
exemptions shall be allotted in any other manner than that prescribed 
by the bankruptcy law, or through other agencies than that of the 
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trustée of the bankrupt, is a nuUity. An impression seems to pre- 
vail that appraisers may be selected to value the exemptions to be set 
apart to the bankrupt, and even so careful a writer as Mr. Loveland, 
in his most excellent work on the Law and Proeeedings in Bank- 
ruptcy, in his commentson the subject of exemptions, seems to hâve 
fallen into this érror. On page 348 he says: "If it beeomes neces- 
sary to appraise exempt property for the purpose of setting it ofif, it 
may be appraised, like other property of the baukrupt, by three dis- 
interested appraisers appointed by the court;" and he cites, in his 
notes on the same page, Bankruptcy Act 1898, § 70, àubsec. b. On 
examinàtion of this section, the only référence to the appointment o£ 
appraisers is found in section ,70, subsec. b. This prescribes that 
"ail real and personal property belonging to bankrupt estâtes shall be 
appraised by three disinterested appraisers; they shall be appointed 
by and report to the court. Eeal and personal property shall, when 
practicable, be sold subject to the approval of the court; it shall not 
be sold otherwise than subject to the approval of the court for less 
than seventy-flve per centum of ita appraised value." It will be ob- 
served that this subsection in no wise authorizes and empowers ap- 
praisers to either value or set apart the bankrupt's exemptions. As 
a matter of course, in many cases in bankruptcy where the assets are 
nominal, and do not exceed the exemptions aUotted, this appraisal is 
not necessary; but, where the assets are in excess of exemptions, the 
statute clearly requires that the property should be appraised. This 
inventory flled by appraisers naay aid the trustée in making his allot- 
ment, but he is not in any wise concluded by it, nor has he any right 
to adopt it as his own. The object of the statute in requiring an ap- 
praisal of the estate of a bankrupt is evidenced by the last clause of 
this subsection, to wit : "The real and personal property shall not be 
sold • * * for less than seventy-flve per centum of its appraised 
value." There were other exceptions to the allotment made by the 
appraisers of the bankrupts' exemptions, considération of which is not 
necessary, as the allotment was fatal, for the reason above shown. 

It appearing in this case that the assets of the bankrupts are con- 
siderably in excess of the exemptions allowed by law, it is ordered 
that the référée sélect three disinterested parties as appraisers, who 
shall, after being duly sworn by the référée, appraise the entire estate 
of the said bankrupts, and report their action to this court. On the 
flling of this inventory, the trustée shall proceed to set apart the ex- 
emptions of T. W. Grimes and E. E. Grimes, bankrupts. 

It is insisted by counsel for creditors that the stock of goods owned 
by the bankrupts in this case, being a stock of drugs, is incapable of 
division, and that exemptions, therefore, cannot be made in kind, as 
it would leave a bare remuant of the stock, from the sale of which 
little could be realized. It is further insisted that a court of bank- 
ruptcy is a court of equity, and that it would be inéquitable to permit 
the bankrupts to sélect their exemptions from the stock of goods, leav- 
ing a remuant of perhaps worthless and unsalable stock, thereby en- 
tirely defeating the claims of the creditors. It is urged by the credit- 
ors that equity and justice require that this stock of goods be sold as 
a whole, and that the exemptions should be paid in cash to the bank- 
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rupts from the funds so realized. But while it is true that the court 
of bankruptcy is a court of equity, it can neither take from nor add 
to the law as it is written. Bankruptcy Act 1898, § 6: 

"This act shall not affect the allowance to bankrupts of the exemptions 
which are preseribed by the state laws in force at the tlme of the flling of 
the pétition in the state wherein they hâve had their domicile for the six 
months or the greater portion thereof immediately preceding the filing of the 
pétition." 

The e.ïemptions in force at the time of the flling of the pétition in 
bankruptcy by Grimes Bros., in the state of North Carolina, are pre- 
seribed by the constitution of 1876 (article 10, § 2): 

"Every homestead, and the dwellings and buildings used therewlth, not 
exceeding in value $1,000, to be selected by the owner, or in lieu thereof, at 
the option of the owner, any lot in a eity, with the dwellings and buildings 
used thereon and occupied by a résident of the state, and not exceeding 
$1,000 in value, is exempt from process. * * * TÈe personal property of 
any résident of the state, to the value of $500, to be selected by him, is 
exempt, exeept as to taxes or obligations contracted for the purchase priée." 

The Code of North Carolina (page 199, § 507) prescribes : 

"Whenever the Personal property of any résident of this state shall be 
levied upon by virtue of any execxition or otîier final process issued for the col- 
lection of any debt, and the owner or any agent, or attorney in his behalf, 
shall demand that the same, or any part thereof, shall be exempt from sale 
under such exécution, the sherifC or other officer making sucli iGvy shall sum- 
mon three appraisers, as heretofore provlded, who having been first duly 
sworn, shall appraise and lay ofC to the judgment debtor such articles of Per- 
sonal property as he, or another in his behalC, may sélect, and to which he 
may be entitled under this chapter and the constitution of the state, in no 
case to exceed in value five hundred dollars, which articles shall be exempt 
from sald levy, and return thereof shall be made by the appraisers, as upon 
the laying ofC of a homestead exemption." 

In Frost v. Kaylor, 68 N. C. 326, Justice Read says: 

"A chose in action can be selected by the debtor as a part of his personal 
property exemptions. The phrase 'such other property,' used in the consti- 
tution, must be understood to mean such like property as had been expressly 
named. But the language of our constitution is différent. It does not mean 
any property, but exempts 'personal property of the value of five hundred 
dollars, to be selected by the debtor.' The allotment may be made from time 
to time, and as often as the debtor may be pressed with exécutions; the policy 
being to enable the debtor not only to hâve the exemptions allotted to him once, 
but to lieep them about him ail the time, for the comfort and support of him- 
self and family. Such is the policy of our constitutional provision, and it 
allows the debtor to sélect what he thinks most useful." 

See, also, Oakley v. Van Noppen, 96 N. C. 247, 2 S. E. 663; Camp- 
bell V. White, 95 N. C. 491. 

The trustée can hâve no discrétion in setting apart the exemptions 
to a bankrupt. The bankruptcy act of 1898 is mandatory. The 
bankrupt is entitled to make his own sélection, under the homestead 
laws of North Carolina; and in the case at bar he has demanded, and 
is entitled, to hâve his exemptions set apart from the stock of goods 
now in the possession and custody of the trustée. This stock is said 
to consist almost entirely of drugs, and is incapable of division. But 
it is nevertheless personal property, consisting, as it does, of soda- 
water fountains, counters, prescription cases, and ail the appoint- 
ments of a drug store; and, if the debtor demands certain articles 
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tvqvçi tUe said stock to be set apàrt tô him as liis èxemptioiis, he is 
enititled to hâve it done. It is trùe thàt it may leave on thè hailds of 
the trustée, as contended, a smaïl remnant of unsalable, aûd pérhàps 
virtu^Uy worthless, goods, and it may appear unjust a:nd inéquitable 
to creditors that this should be,; but "lex ita scripta est." Besides, 
creditors can hardly complain, as debts are eontracted in this state 
with full knowledge of its libéral constitutional homestead provisions. 
In the matter of thé claim of L. W. Schouler against the trustée 
of Grrimes Bros., bankrupts, it appears that Grimes Bros, held a lease 
on the premises in which they carried on their business f rom Schouler, 
and wM^ expired Decenaber 31, 1898. On the 25th day of December, 
1898, the firmof Grimes Bros, had executed adeed of assignment, un- 
der the laws of North Carolina, to one Nadihg, as assignée, At the date 
of this assignment th* flrm ovs^ed Schouler |175, for rent of the said 
premiseS preçeding the adjudication in bankruptcy. The assignée, Nad- 
ing, who was, on the adjudication of the bankrupts, named by the cred- 
itors as trustée, ha s so far neglected or declined to pay rental for the 
said, premises which bas accrued sincè the adjudication of Grimes 
Bros., bariktiipts, though he bas been cûntinually in possession of the 
said storehoqse of Schouler's, and using the saine as a "«varehouse for 
The storage of the stock of goods of the bankrupt flrm, Counsel for 
rtchoulef insists that an order should be made by this court requiring 
Nading, trustée, to deliver to Schouler $121.70 out of the exemptions 
of T. W. Grimes, in pursuance; of an agrepment of T. W. Grimes, with 
claimant Schouler, prior to the institution of involuntary proceedings 
in bankruptcy by creditors against Grimes Bros., and their adjudica- 
tion in bànkruptcy. This brder the court déclines to make. The 
title to exempt property does not pass to the trustée; it is vested in 
the bankrupt. Bankruptcy Act 1898, § 70, a. He may sell it or mort- 
gage it. But, while this is true, property of the second class cannot 
be considered exempt property until it is selected and set apart. 
Woolf olk V. Mùrray, 44 Ga. 137, 138. It mûst nècessàrily pass to 
the trustée, who bas temporary dominion over it until the exemptions 
are made. His title may be termed a defeasible title. When the 
exemptions are fprmally set apart by the trustée, and afiirmed by the 
court, the title of the bankrupts then bécomes superior to that of the 
trustée, and absolute. After the exempt property bas been designat- 
ed and set apart to the bankrupts by the trustée, it has been adminis- 
tered, and has passed out of the possession and control pf the bank- 
ruptcy court. The trustée has no further concern with it, nor has 
the court any jurisdiction to défend such property frpm adverse claims 
or liens that may or may not be distinguished by the bankruptcy 
proceedings.' It will not entertain a proceeding to enforce a lien 
upon such property. Jeffries v. Bartlett, 20 Fed. 496; In re Preston, 
6 N. B. E. 545, Fed. Cas. No. 11,394; In re Hunt, 5 N. ,B, E. 493, Fed. 
Cas. No. 6,883; ïn re Camp, 91 Fed. 745. Such a lien may be en- 
forceable in a state court without regaii-d to any pending proceedings 
in bankruptcy. But the claim of Schouler for rental of the premises 
used and occupied by Nading, trustçe, since the adjudication in bank- 
ruptcy, stands upon a diffierent footing. This claim must be paid 
by the trustée. 
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Fection G-i, b, Bankruptey Act 1898, prescribes "that there shall be 
paid the actual and necessary cost of preserving the estate subsé- 
quent to filing the pétition." "Expenses of a sale sbould be paid out 
of tlie estate of tlie bankrupt, and such costs are left by the statuts to 
the discrétion of the court, and must be disposed of on équitable 
principles." Where a party enjoys the aid of a court of bankruptcy, 
he should pay the costs incurred in obtaining this aid. Loveland, 
Bankr. 580. Bankruptcy Act, § 2 [IB], says: "Courts of bankruptcy 
are vested with jurisdiction, both in law and equity, to tax costs when- 
ever they are allôwed by law, and render judgments therefor against 
the unsuccessful party, or in part against each of the parties and 
against the estate in bankruptcy." It cannot be seriously contended 
that the occupancy of this storehouse was not necessary to préserve 
the stock of goods of Grimes Bros. 

Schouler bas not been guilty of any lâches in the matter; for it 
appears that he bas repeatedly demanded the possession of the prem- 
ises, and has made every effort in his power to obtain the same. He 
(•ould not hâve forcibly ejected Nading or dumped the stock of drugs 
into the street. The bankrupts' property has been thus preserved; 
but the bankrupts insist that tlieir exemptions must first be set apart 
to them, and, if there be anything left, Scliouler's claim for rental 
since their adjudication, and the légal and necessary expenses in- 
curred in closing up the estate, can be paid out of thp remainder of the 
estate of the bankrupts. This contention cannot be maintained 
cither on légal or équitable grounds. The rental for the storage of 
the goods of the bankrupt fi-rm is part and parcel of the legitimate 
costs incurred in this case, and is a lien upon the estate of the bank- 
rupts, or any assets tliàt may be in the hands of the trustée, or that 
mav hereafter come into his hands. In re Collier, 93 Ped. 194; Nor- 
man V. Craft, 90 N. C. 211; Latta v. BeU, 122 N. C. 639, 30 S. E. 15. 
"For the time the trustée is compelled to oc'cupy the promises he 
should of course pay rent, and it should be treated as a part of the ex- 
I)enses of administering the proceeds of the estate." In re Jefferson, 
1 Nat. Bankr. News, No. 12, p. 288, 93 Fed. 948. A trustée in bank- 
ruptcy who would permit an estate in his custody to be wasted or 
damaged when he is in possession of property of the bankrupt, suf- 
fi cient to realize funds therefrom to prevent such waste or damage, 
would be grossly négligent, and would be subject to removal from his 
trust. , 

The able counsel for the bankrupts doubtless oyerlooked section 510 
of the Code of North Carolina. This reads: 

"The costs and expenses of appraislng and laying off the homestead or 
Personal property exemptions, when the same is made under exécution, shall 
be charged and included in the officer's bill of fées upon such exécution or 
other final process, and when made upon the pétition of the owner they shall 
be paid by such owner, and the latter costs shall be a lien on said homestead." 

In the case at bar it will be observed that the bankrupts demanded 
their exemptions set apart to them in kind. In this case it was the 
duty of the trustée, if he had no available funds on hand, to sell so 
much of the stock of goods in his custody as might hâve been neces- 
sary to defray stofage account, etc. The costs of storage of the stock 
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of goods in tiiis case.is, under the circumstances, as much a jiart of 
tlié costs in this mattet as the costs inclirred by the trustée in f crmally 
setting àpart the exemptions of the bankrupts. 

The action of the référée in thé above-entitled case, in confirming 
the report of the appraisers, is set aside, and it Is ordered and ad- 
judged that the référée appoint three disinterested parties, who, after 
being duly sworn by him, shall appraise the en tire estate of the banli- 
rupts, T. W. and E. E. Grimes, trading as Grimes Bros. On the 
filing of fhis inventory, the trustée of the said bankrupts shall imme- 
diateiy proceed to set apart the exemptions of the said Grimes.Bros., 
allottihg to each member of the flrm, out of the partnersbip assets, 
such articles of personal property, or articles from the stock of goods 
in his hands, as may be selected by the said T. W. and E. E. C'rrimes, 
to the amount and value of |500 each; which said report shall be flled 
in court, and be subject to such exceptions as may be entered by credit- 
ors within 20 days' notice after the filing of such report. It is fur- 
ther ordered that the trustée, È. W. Nading, shall pay to L. W. 

Schouler the sum of f , the amount due for rent of stoixshouse 

used for the storage of the stock of goods of Grimes Bros, f rvj m the 

day of January, 1898, the date of the adjudication of the bank- 

ruptcy of the said flrm; and, if the said Nading shall hare no avail- 
able funds to pay said claim, he shall immediately sell so much of the 
said stock of gootîs as m^ be necessary to pay the amount cf said 
storage to said Schouler, filing with the court an itemized statement 
of the articles sold, and the amount realized therefrom, and the fuU 
amount paid L. W. Schouler, with his' receipt therefor. After the 
allotment of the exemptions allowed by law, it is further ordered that 
the trustée sell the residue of the said stock for cash to the highest 
bidder, at Winston, N. C, after givlng 10 days' notice of time and 
place of sale, and file his report with the clerk of this court. 



In re BAUDOUINE. 

(District Court, S. D. New York. September 14, 1899.) 

Bankrdptcy— AasKTB OF Bbtatb— Surplus Income of Trust. 

Whgre trustées under a will are thèreby dlrected to pay to a ceit&In 
beneficiary, during his life, one-fourtli of the income of the trust estate, 
with no direction for accumulation, and no discrétion in the trustées as 
to such payment, and the law of the state (New Yorlt) provides that the 
surplus of an Income so settled, beyond what is necessai-y for the support 
of the beneficiary, shall be liable In equity to the cla)fi.s of his creditors, 
such surplus income, on the banlîniptcy of the beneficiary, may be 
claimed by the trustée in bankruptcy as assets of the estate, although 
it is not within the classes of property enumerated In Bankruptcy i et, 
i 70, as vesting in the trustée, for that section is not to be cohstrued a» 
exclusive of other kinds of assets not therein describeô. 

8ame— AFT?iR-AcQUiRED Phopbrtt— AccuuiNa Income. 

Such surplus Income, though it accrues after the adjudication in bank- . 
iTiptcy, is not after-acquired property in such sensé that it will not pass 
to the trustée in bankruptcy, the bankrupt's interest in the income of the 
trust estate being a vested interest at the time of the adjudication, and a 
présent property right then existing. 
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3. SaME— ASCERTAINMEKT OF SuRPLUf — SuMMART PrOCEEDIKOS. 

The amount of such surplus income of the bankrupt inay be ascer- 
tained and made available to creditors by a summai-y proeeediug in the 
court of bankruptcy, on pétition of the trustée. Tbere beiug no adverse 
claim of title by any third person as respects the income payable to the 
bankrupt, resort to a plenary suit in equity is not necessary. 

4. Same— Parties. 

In proeeedings in a court of bankruptcy to détermine the amount of 
the surplus income accruing to a bankrupt under the trusts created by a 
will, whereby the trustées therein named are directed to pay to him a 
flxed share of the income of the trust estate during his life, in order that 
such surplus may be made available for creditors in the bankruptcy pro- 
eeedings, the testamentary trustées may be made parties by pétition, so 
as to he bound by the decree, in the exercise of the jurisdiction conferred 
on the courts of bankruptcy by Bankruptcy Act, § 2 (6), to "bring in ad- 
ditional parties in proeeedings in bankruptcy, when necessary for the 
complète détermination of the matter in controversy." 

5. Same — Effect of State Statdte. 

Though the state statute provides that surplus income accruing to a 
beneflciary under a will, above what is necessary for his support, shall be 
"llable in equity" to the claims of his creditors, this does not oblige a 
trustée in bankruptcy, veho seeks to make such surplus income of the 
bankrupt available for creditors, to brlng a bill In equity, nor prevent the 
court of bankruptcy from ascertaining the amount of such surplus, and 
subjecting it to administration in summary proeeedings; as state laws 
regulating practice hâve no référence to proeeedings in bankruptcy. 

In Bankruptcy. On motion of the trustée in bankruptcy for an or- 
der directing the référée to ascertain and report the amount of the 
surplus income accruing to the bankrupt from a certain trust estate. 

Edward Van Ingen, for the motion. 

Shearman & Sterling, Charles F. Halsted, and John A. Garver, 
opposed. 

BEOWN, District Judge. By a codicil to the will of Charles A. 
Baudouine, executed in September, 1893, a large amount of real estate 
situated in the state of New York was left to his executors in trust 
to apply one-quarter of the rents, issues, profits and income thereof to 
the use of his grandson John F. Baudouine, the bankrupt above 
named, during his life. One other quarter was given to his grandson 
Charles A. Baudouine, and those two grandsons were also made 
executors and trustées of the will. Subséquent to the death of his 
grandfather, the above-named John F. Baudouine flied his voluntary 
pétition in bankruptcy in this court on March 31, 1899, and on the 
25th of April following was adjudged a bankrupt. A trustée in bank- 
ruptcy was subsequently appointed on June 5th. In his schedules 
the bankrupt states that he "is a beneflciary under the will of his 
grandfather and entitled to one-quarter of the income of the trust 
estate created by said will, and has a contingent interest in other 
shares of said income now vested in other beneflciaries, but as he is 
advised by counsel and verily believes both said vested and contin- 
gent interest are inaliénable and cannot be affected by this proceed- 
ing." 

By section 60, art. 2, tit. 2, c. 1, pt. 2, Eev. St. N. Y., concerning uses 
and trusts (page 72!)), a trust like that created by this will, vests the 
whole estate in the lands "in the trustées in law and in equity, sub- 
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ject only to the exécution of the trust." The persons for wliose bene- 
flt the trust is created, it is declared, "shall talvé no estate or interest 
in the lands, but may enf orce tlie performance of the trust in equity." 
Section 63 déclares: 

"Xo person beneflcially interested in a trust for the receipt of the rents and 
profits of lands can asslgn or in any manner dispose of such interest." 

Section 57 déclares : 

"Where a trust is created to rêceive the rents and profits of lands and 
no Talid direction for aceuihulation is given, the sui-plus of such rents and 
profits ' beyond the sum th£tt may be neeessary for the éducation and support 
of the pérson for whose beneflt the trust is created, shall be liable in equity 
to the èlaims of the creditors of siich person in the same manner as other 
Personal property -v^hich cannot be reached by an exécution at law." 

The trust under the above will is of the simple character referred 
to in the sections abore quoted. There is no direction for any ac- 
cumulation, nor is there any provision making the payment of the in- 
come to the beneôciary dépendent upon any discrétion of the trustées, 
nor any provision for any différent application of the income in case 
of the insolvency or bankruptcy of the beneficiary, such as is some- 
tim'ës associated with similar trusts. Kumerous décisions of the 
court of appeals and of other courts of the state of ÎJew York, leave 
no question that though the interest in such trust is inaliénable by 
the beneficiary, the surplus beyond what is neeessary for his support 
may be appropriated to the claimsof creditors. Williams v. Thorn, 
70 N. Y. 270; Schenck v. Barnes, 156 N. Y. 316, 50 N. E. 967; Moore 
V. Hegeman, 72 N. Y. 376; Toiles t. Wood, 99 N. Y. 616, 1 N. E. 251; 
Id., 16 Abb. N. C. 1; Schuler v. Post, 18 App. Div. 374, 46 N. Y. Supp. 
18. 

Upon the examination of the bankrupt it appeared that his income 
from his vested one-quarter interest in the estate during the year 
préviens was about Î30,000, or f 2,500 per month, and that he had 
additional income in his receiptsfrom commissions on the estate and 
otherwise; and that he is a widpwer and has a family of three chil- 
dren, the oldest of whom is 8 years of âge. Upon a pétition setting 
forth thèse and other facts, the ti^ustee applies for an order directing 
the référée in charge to inquire and report what is the amount of the 
incoipe of the bankrupt from said estate, and what portion thereof 
is neeessary for his support, with a yiew to having the surplus applied 
to the claims of creditors through the trustée in bankruptcy. 

Several objections are raised both to the right to the surplus income 
in bajikruptcy, and to the proceeding by pétition to reach it. 

1. The income sought to be reached is that accruing since the flling 
of the bankrupt's pétition and the adjudication in bankruptcy; and it 
is urged that such income is after-acquired property, not available in 
bankruptcy. But under this will the bankrupt's interest in the in- 
come during his life is a vested interest; as such it was a présent 
property right,existing at the time when the adjudication was made, 
although the amounts due under it beeome payable to him from time 
to time afterwards. Except for the provision of the statute making 
this interest inaliénable by the bankrupt's own acts, it eould hâve 
been assigned and transferred by him like any other species of proper- 
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ty; and such an assignment would hâve carried ail future payments. 
The objection, therefore, that the bankrupt's interest was not a prés- 
ent property right at the time of the adjudication and that the subsé- 
quent payments of income would be after-acquired property, cannot 
be sustained. Future payments are available to pay présent debts. 
Wetmore v. Wetmore, 149 N. Y. 520, 530, 44 N. E. 1G9; Williams v. 
Thorn, supra. In the language of Mr. Justice Swayne in Kichols v. 
Levy, 5 WaU. 433, 441: 

"It is a settled raie of law that the bénéficiai interest of tlie eestui que 
trust, whateyer it may be, is liable for the payment of his debts." 

2. It is further objected that a bénéficiai interest of this nature 
is not such a property interest as is authorized to be taken by the 
trustée in bankruptcy under the provisions of the bankrupt law of 
1898, inasmueh as it is not literally included in any of the clauses of 
section 70 stating what property shall vest in the trustée. By that 
section, the trustée is vested by opération of law with the title of the 
baukrupt as of the date he was adjudged a bankrupt, (1) to documents 
lelating to his property; (2) to interest in patents, etc.; (3) to béné- 
ficiai powers; (4) to property transferred in fraud of creditors; (5) 
to property which the bankrupt could by any means hâve transferred, 
or which might hâve been levied upon and sold under judicial process 
iigainst him; (6) to rights of action arising upon contracts or from 
Ihe unlawful taking of property; with the further right (e) to avoid 
any transfer by the bankrupt which any créditer might hâve avoided. 
The above clause 5 manifestly does not literally embrace this trust 
interest, inasmueh as by the law of this state the trust income could 
not be transferred by the bankrupt nor levied on or sold under judicial 
process. 

The bankruptcy act, however, cannot be construed so narrowly as 
to exclude any vested interest constituting an asset available to 
creditors, merely on the ground that this asset is not expressly 
enumerated in section 70. Other provisions of the bankrupt act 
sîiow that the act is designed to cover ail the property and estate of 
the bankrupt and ail assets that can in any manner be legally ihade 
available for the payment of his debts, and to distribute ail those 
assets equally among his creditors. As an incident to this complète 
distribution of assets, it further provides for the bankrupt's discharge 
from his debts. A discharge in bankruptcy upon any other condi- 
tion than the complète appropriation of every known asset legally 
available to creditors, would be not only a glaring wrong to creditors 
but contrary to every conception of a just System of bankruptcy. 
Ileie there is presumably a considérable surplus income, which under 
the will and the law of this state is expressly made available to credit- 
ors for the payment of their claims. If the bankrupt is discharged, 
as lie presumably may be, and this surplus is not appropriated in 
bankruptcy, the creditors will be deprived of any resource against 
this asset, though by law entitled to it; because their claims will 
be canceled by the discharge; and even if any redress remained to 
tliem, any one creditor flrst obtaining a decree in the state court 
against the surplus, would be entitled to priority over others. 
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It is manifest, therefore, that thé bankrupt act cannot be justly 
administered, nor the rights of creditors be secured against certain 
loss, unless this important asset is reduced to the possession and 
administration of the bankruptcy court. Section 70 in no way pro- 
hibits this. Its provisions are not exclusive of other assets not 
therein described; and it should not be made exclusive by unnecessary 
construction, when that construction would evidently thwart the pur- 
pose of the act, and worli a manifest wrong to creditors and an advant- 
age to the debtor to which he is not entitled. By section 2, the court 
of bankruptcy is authorized (7) to cause the estâtes of banlvrupts to be 
collected, reduced to money and distributed. By section 47, trustées 
are required (2) to coUect and reduce to money the property of the 
estâtes for which they are trustées. There can be no doubt that 
the terms "property" and "estâtes of bankrupts" are hère used in the 
broadest sensé, and intended to include every species of property not 
legally exempt, that can be made available for the beneflt of credit- 
ors. Sections 14 and 29 make a willful concealment of assets a 
grotind for refusing a discharge. It would be absurd for the law to 
deny a discharge for concealment of assets, and then to refuse to take 
them when made known. The penalty for concealment is the highest 
évidence of the intent to appropriate every available asset. 

Section 70 cannot be so construed as to defeat this intent merely 
because a certain asset may not happen to fall within the literal 
words of this affirmative section. It is not a case in which the 
maxim "Expressio unius exclusio alterius" applies. In some states, 
moreover, équitable interests may be sold upon exécution. It can- 
not hâve been the intent of the bankrupt act to make the creditor's 
right to hâve the debtor's property belonging to creditors distributed 
in bankruptcy or not distributed at ail dépendent in the différent 
states upon a mère question of state practice as to the mode of get- 
ting at the debtor's property. 

I flnd, therefore, that the surplus income, if any, when ascertained, 
will be an asset vesting in the trustée as the représentative of credit- 
ors and distributable in bankruptcy. 

3. It is further objected that the surplus income, even if liable to 
creditors in bankruptcy, "cannot be reached upon pétition in the bank- 
ruptcy proceeding, but only by suit in equity in the state court under 
section 23, cl. b. 

It was settled under the bankruptcy act of 1867 (Smith v. Mason, 14 
Wall. 419), and the same may possibly be the gênerai rule under the 
présent act (In re Abraham, 35 C. C. A. 592, 93 Fed. 767), that contro- 
versies in référence to the title to property claimed adversely by third 
persons and in their possession prier to the proceedings in bank- 
ruptcy, should be determined by plenary suit rather than by summary 
proceedings upon pétition in bankruptcy. The right of trial by jury 
in many cases requires this rule. In the présent case, however, there 
is no adverse claim of title by any third person as respects the income 
payable to the bankrupt. The trustées under the will hâve no color 
of claim to any bénéficiai interest in the income; while the trustée 
in bankruptcy makes no prêteuse of claim to the principal of the 
trust estate. By the terms of the will and the légal eflect of the New 



IN KE BAUDOUINE. 541 

York statutes above cited, the trustées hold the income coUected in 
trust to pay to the bankrupt so much of it as may be needed for bis 
support, and to pay the surplus, as duly adjudged, to his creditors. 
The trustées hâve no more interest adverse to creditors than they 
hâve adverse to the beneficiarj'. The présent case does not come, 
therefore, within the authorities cited, which, as I understand, re- 
quire a plenary suit only where some substantial right or title of a 
third party in possession of the assets would be invaded by a more 
summary proceeding. See Beach v. Hobbs, 82 Fed. 916, 919; In re 
Smith, 92 Fed. 135; In re Buntrock Clothing Co., Id. 886. The 
only adverse interest or claim is by the bankrupt, and he is estopped 
from raising any such objection; since by his own application in 
bankruptcy he has voluntarily submitted himself and every asset 
available to creditors, to the jurisdiction and ordinary proceedings of 
this court, so far as he himself is concerned; while the trustées, hav- 
jng no adverse interest, may properly be made parties to the proceed- 
ing by pétition, so as to be bound by the decree, under the provisions 
of section 2 of the bankrupt act, which expressly gives this court juris- 
diction in bankruptcy proceedings, not only (7) to cause the estâtes 
of bankrupts to be coUected, but (6) "to bring in and substitute addi- 
tional persons or parties in proceedings in bankruptcy when neces- 
sary for the complète détermination of the matter in controversy"; 
and still further (11) "to détermine ail claims of bankrupts to their 
exemptions." 

Under the latter clause I see no reason to limit the word "exemp- 
tions" to real estate or chattels exempted by state laws from levy and 
sale on exécution. It is not thus limited in the above clause, nor in 
section 6, which provides that "this act shall not affect the allowance 
to bankrupts of the exemptions which are prescribed by the state 
laws." 

The bankrupt states this trust income in his pétition, and claims 
that it is exempt under the state law. It certainly is exempt whoUy, 
or in part; and it is solely under the state law that this exemption 
exists. By the state law, this exemption is a conditional or qualifled 
exemption; and under the above provisions, it appears to be within 
the express grant of jurisdiction, and the duty of the court "in bank- 
ruptcy proceedings" to détermine the amount of this exemption in 
order that whatever surplus is left mav not be lost to creditors. In 
the case of Spindle v. Shreve, 111 U. S. 542, 546, 4 Sup. Ct. 522, 524, 
Mr. Justice Matthews, in referring to a trust interest of this char- 
acter, speaks of it in terms as an "exemption." "The bankrupt act 
(Kev. St. § 5045)," he observes, "expressly adopts the local law of the 
state as to such exemptions." 

4. The provision of the state statute, that the surplus "shall be lia- 
ble in equity to the claims of creditors in the same manner as other 
Personal property which cannot be reached by an exécution at law," 
so far from distinguishing such a surplus from any other équitable 
assets, as respects the mode of reaching it, déclares that it shall be 
liable in the same manner. By the gênerai law of debtor and credit- 
or, no équitable assets could be reached except by bill in equity. In 
a court of bankruptcy, however, which in its principles of administra- 
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tioQ is in the highest sease a court of equity, more expeditious pro- 
ceiediiigs by pétition or on order to stow cause are allôwed in many 
cases! for the purpose ôf , recovéring; assèts and settlîng disputed 
clEiims, ijtliough Ayithout any saçrîÊlcë oî substantial rights. Pro- 
visiipnsof the, state law rélating to practice merely, yhether as re- 
spects légal or équitable, assets, hâve no référence to a fédéral eystem 
of bankruptcy or to tlxe practice under it, as respects the collection 
of such assets or the détermination of their amouht. In bankruptcy 
it is immaterial what mây be the praçticé of the staté courts, for the 
time bejjag, in that regard.. Section 57 of the New York gtatute 
above çited, was enaç,t9d while ihe old comihon law and chancery 
practice cçinaiiied unchahged. The effect of that provision was to 
make this assçt colieetible in the same manner as any bthèr équitable 
asset. In bankruptcy,, therefore, it would be sùbjeét tb the ordinary 
ruie of practice in courts, of bankruptcy; a.nd whëreas hère there are 
no hostile claims of titl^Vto the fundby tliird persons, a plenary suit 
is unnecessary. Though changes ip the state practice hâve hère been 
made as to the mode of cbllectihgniost équitable a^séts, a bill in 
eqiiity is,still required tp reàch a surplus trust incbme. , Its relations 
to:;the practice in bankruptcy, howeyer, remàiû precisely as feefore. 
On the hearing of a bill,in equity in the state court thé incôme neces- 
sary to the debtor for the support of hinisèlf and of those dépendent 
upon him, açeording tp their station in life, i? d^tërmined upon the 
proof submitted by the parties. The same inquiry will be made upon 
the pétition hère presented; ail the proof s th^t could be presented 
in a plenary suit may be presented hère; the trustées may be cited 
to answef; and to offer such proof s as they ihay be adVised; and there 
is the same opportunity for a hearing befôre the court and for a re- 
view by appeal as in a plenary suit. Nô substantial right Will be lost 
or abridged by the proceeding on pétition, and the motion: is therefort; 
granted. 



In re DUNAVANT. 

(District Court, W. D. North OaroUna. ■ September 15, 18900 

1. BANKRurTcy— LiBNS— Time qf Attaching. 

The lien of a mbrtgagë or deed of iirUst of realty, made and recorded 
more than four months bef ore the fllihg of a pétition in banltruptcy by or 
• agâlnst the mortgagor or grantor, là nbt affected.by Ws, adjudication as a 
baûkrupt ;'i' 

3. Same— Lien of Judoment. 

Where, by the law of the state, the lien of a jùdgment attaches to ail 
the real property of the debtor wlthin the county where it Is • docketed, 
from the date of such docketing, such a lien, attacWng more than four 
months bef ore the flling of a pétition in bankruptcy against the debtor, 
is not afEected by his adjudication as a bankrupt. , , , 

8. SaMB — AÇSBTS — RB8UI-.TIKG TRUST. , ■ , . 

Where a trust deed of land was given to secure the payment of a debt, 
and the trustée, in pùrsuànce of the directions of thé ' deed, made sale 
of the property on default of payment, and it was bld ofE by the créditer 
secured, for a price exceeding the aggregate amount of his own and a 
superior lien on the property, but no money was ever pald, and the trus- 
tée conveyed the property by deed to such purchaser, without coUecting 
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the priée bid, Md, that such deed was unauthorized, and did not devest 
the title of the original owner of tlie property, but the latter bad a re- 
sulting trust therein, such as might be subjected, under a decree in equity, 
to the payment of his debts, and which therefore would pass to his trus- 
tée in banlvruptcy as assets of his estate. 

4. Same. 

An interest in the nature of a resulting trust in realty owned by the 
bankrupt will pass to his trustée in banliruptcy for the beneflt of his cred- 
itors, notwithstanding a previous levy of an exécution on such interest 
and a sale thereunder, when by the law of the state a resulting trust Is 
not such property as can be sold on exécution. 

5. Same— AssKTS— EARNixas op MiNOR Son. 

Where a father, although himself insolvent, bas expressly emancipated 
bis minor son, the earnings of the latter theneeforward and during the 
remainder of his minorlty, or property purchased with the same, do not 
belong to the father, and cannot be claimed by his creditors as assets 
of his estate in, bankruptey. 

6. Same — Fraudulbnt Convhyances— Statute of Limitations. 

Where, in proceedings In banlîruptey, creditors impeach a deed of land 
made to a son of the banlirupt, alleging that it was procured by the banls- 
rupt as a means of defrauding his creditors, but an action to set aside 
such deed would bave been barred by the statute of limitations in the 
courts of the state, before the adjudication in banljruptcy, the banljrupt 
niay plead the statute In bar of the pétition of such creditors. 

7 Same— Notice Imputable to Crepitor. 

Whére the state statute provides that an équitable action founded on 
fraud or mistalie shall be baiTed within three years, but that the cause 
of action sliall not be deemed to hâve acerued until discovery by the 
nggrieved party of the facts constituting such fraiid or mistalîe, proceed- 
ings by creditors of a bankrupt to avoid a deed alleged to hâve been pro- 
cured by the bankrupt as a means of defrauding his creditors will be 
barred by the statute, when the facts of the transaction were ail known to 
their attorney more than three years before the flling of the pétition In 
bankruptey, the knovvledge of the attorney being in this case imputable 
to his client. 

In Bankruptey. 

The above-entitled cause having been referred to W. S. Pearson, a référée 
in bankruptey in this district, to investigate, and to pass upon ail matters in 
controversy between certain judgment creditors of S. D. Dunavant, bankrupt, 
and the bankrupt, and especially to report what, if any, interest the said bank- 
rupt had at the date of his adjudication in bankruptey (December 24, l&i)8) 
in certain lands (Jescribed in the answers of the respondents, the référée, on due 
notice to ail parties interested, examined the bankrupt and a number of wit- 
nesses at his office, in Morganton, N. C, on the 2d day of June, 1899, and 
froni the évidence, duly recorded and herewith made a part of this record, found 
the following facts, to wit: 

"That prior to the year 1890 the bankrupt, S. D. Dunavant, was the owner 
of a considérable amount of property, and, among other pièces of real prop- 
erty, he was the owner of the land in controversy, known as the farm on the 
Catawba river, situate in Burke county, consisting of 184 acres, and worth 
not more than $0,500 (sixty-five hundred dollars). That during said year of 
1890 the said S. D. Dunavant borrowed Ç3,000, and In order to secure the said 
debt he executed a trust deed on said land to one Charles Root, and that the 
f^aid debt, wlth a considérable amount of interest, Is still due to the party to 
whom said trust deed bas been assigned, and constitutes a first lien on said 
farm, and is no way afCected by this proceeding in bankruptey. That on tl^ 
Ist day of .Tune, 1891, the said S. D. Dunavant executed a deed conveylng this 
fand to S. T. Pearson In trust to secure certain indebtedness due the Piedmont 
Bank, and on the 5th day of September, 1892, he executed a second trust 
deed or mortgage to S. T. Pearson and W. G. Ervin on ail his property, real 
and Personal, except a homestead which had been assigned him in his Ufe 
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estate jn a house. and lot In Morganton, and hls Personal property exemption, 
of less tliari $500 In value. Xhis last-mentioned trust deed' or mortgage was 
given for the beneflt of the Piedmont Bank, the First iSfaticnal Bank of Jolin- 
son Citj', and ottiers, and included tlxe farm in controversy. 

"I flnd that on the 7th day of August, 1893, the trustées, S. T. Pearson and 
W. G. Ervin, having âi'st sold the other property conveyed in the trust deed 
to them, proceeded, under the power given them in said deed, to expose to 
sale the farm in controversy, subjeet to the Hoot mortgage of $3,000, and the 
same veas bid ofE in the name of the Piedmont Bank at the sum of $6,000; 
that at the time of the sale of sald farm the said S. D. Dunavant only owed 
the said Piedmont Bank the sum of $2,002, leaving a balance of $3,998 
due on its said bid of $6,000, which should hâve extinguished the Root mort- 
gage, according to the testimony of S. D. Dunavant; that the said trustées 
did not colleet from the said Piedmont Bank the said sum of $3,998 due on 
its said bid as aforesald, but chose to treat the transaction as if only $2,002 
had been bid for said land, subjeet to the Uoot mortgage, and undertook on 
the day of said sale, to wit, the 7th day of August, 1893, to exécute a deed to 
the said Piedmont Bank for said farm, reciting. a considération of $6,000, the 
exact amount bid for said land, but no part of vyhlch was paid in cash, as 
requlred by the terms of the sale and by the express terms of the trust deed 
Tinder which the power was glven; that a judgment was rendered in the 
superior court of Burke county, at term, on the 20th day of March, 1893, in 
favor of the respondent, S. M. Rice, and against the said S. D. Dun- 
avant, for the sum of $1,878.70, wlthlnterest on $1,592.12 from said 20th 
day of March, 1898, till paid, and costs, and the same, having been there- 
upon docljeted in the ofiBce of the clerk of said court, from thenceforth be- 
came and was a lien on ail the real property of said bankrupt sltuate in sald 
county, subjeet to a crédit of $585.90 paid thereon August 5, 1896, and that 
the rendition and docketing of said judgment is prior in point of time to any 
judgment now subsisting against the said S. D. Dimavant. 

"I flnd: That on the SOth day of Decembar, 1893, S. T. Pfearson contracted 
with H. J. Dunavant, then a minor, to take hls notes, wlth father, S, D. Dun- 
avant, as surety, for the sum of $2,002, as the purchase priée of the land in 
dispute, subjeet to Root's mortgage, and Mr. Pearson, also acting as secretary, 
and G. P. Ervin, as président, of the Piedmont Bank, attempted to convey 
the farm in controversy, in the name of the said bank, to the said S. T. Pear- 
son, upon the foUowing trusts, to wit: 'That is to say, H. J. Dunavant, as 
principal, and S. D. Dunavant, as seeurity, are indebted to the Piedmont Bank 
of Morganton in the smn of $2,002, evideneed by the two notes under seal, 
one note for $1,058, due on thé flrst day of March, and one note for $944, due 
on the SOth day of June, 1894, both of said notes bearing 8% interest after 
maturity, and are, moreover, Indebted to Bessle P. Hunt in the sum of $3,000, 
as evideneed by note of èven date herewith, due one day after date, and 
bearing 8% interest from date. Now, therefore, this Indenture further wlt- 
nesseth that the said S. T. Pearson, trustée, may at any time sell any part 
of the tract above described, subjeet to the exception of 9i^ acres as afore- 
sald, at either public or prlvate sale, upon such terms and for such priées as 
to him may seem équitable and just, and apply the proceeds to the payment 
of sald note and interest In such order as to the trustée may seern just, or to 
the payment of any note, prifacipal and interest, given in renewal of said note, 
or any part thereof , after' dedUcting costs of sale, Including advertisement, sur- 
veyor and attorney's fées, together with 21,^ % commission to said trustée, 
and continue to make sale of said property from time to time, in the exercise 
of hls discrétion as aforesaid, xmtil ail said notes and interest are paid off 
and fuUy discharged, and, after the payment of ail of the said debts and in- 
terest, shall hold the portion of said tract which he has hot sold as afore- 
said in trust for H. J. Dunavant, S. L. Dunavant, S. Dewltt Dunavant, Jr., 
and M. V. Dunavant, until such time as the said M. "V. Dunavant shall attain 
the âge of 21 years, at which time the part of said tract remaining unsold 
shall be conveyed by said trustée to said H. J. Dunavant, S. L. Dunavant, S. 
Dewltt Dunavant, Jr., and M. V. Dunavant, in fee simple, as tenants in com- 
mon, with such warrants as under this eonveyance he can give.' That the 
two notes signed by H. J. Dunavant as principal and S. D. Dunavant as surety, 
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specifled in the said trust deed to S. T. Pearson, represented the exact 
amount which would hâve been due from S. D. Dunavant to the said Piedmont 
Banli, had there never been any sale of said farm under the trust deed ex- 
ecuted by S. D. Dunavant to S. ï. Pearson and W. C. Brvin as trustées. ïhat 
on 30th of December, 1893, when said banlj contracted with said H. J. Duna- 
vant to sell farm to him for $2,002, and the Root mortgage, and convey the 
same to S. ï. Peai-sou in trust as aforesaid, the said H. J. Dunavant was a 
minor under the âge of 21 years, and that since that date the said H. J. 
Dunavant and S. D. Dunavant, as guardian for his children, hâve been in 
possession of said land as tenants of said trustée, and are uovv' in possession 
imder the said deed of December 30, 1893. That exécutions were issued from 
the superior court of Burlie county, on certain judgments against said S. D. 
Dunavant in favor of S. M. Rice, T. I. Glllam, Smith, Courtney & Co., J. Allen 

Smith, and Slater, Myers & Co., on the day of , 1890, and levied 

upon the alleged interest of said S. D. Dunavant in the lands descrlbed, and 
the same was sold by the sheriff of Buriie county on the 8th day of Septem- 
ber, 1S9G, and said creditors procured .T. T. Perkins, as trustée for them, to 
purchase the same for $500, and the said sherifE eonveyed said land in fee 
simple to said Perliins by deed dated 17th of September, 1890. and registered 
ISth of September, 1887, in BooIj V, No. 2, page 467. That on the 18th day 
of September, 1897, the Morganton Land & Improvement Company eonveyed 
to S. T. Pearson, trustée for H. J., S. L., S. D., Jr., and M. V. Dunavant, in 
considération of $440, tvs^o tracts of land in Burke county, one tract containing 
12% acres, and the other tract containing 9% acres, which deed is duly regis- 
tered in Burke county, in Boolc E No. 2, page 379, February 9, 1898; and I 
find from the testimony of S. D. Dunavant that thèse tracts of land were pur- 
chased and paid for by H. J. Dunavant, then an adult, having attained his 
majority in July, 189C. 

"I find from the testimony of S. D. Dunavant, H. J. Dunavant, and B. S. 
Gaither that in the year 1891 H. J. Dunavant was then sixteen years old, 
and, desiring to engage in business in Morganton on his own account, in 
buying and selling ice, he went to his father. S, D. Dunavant, and borrowed 
flfty dollars from him, and that his father said to him, 'You ean hâve ail 
from now on that you can make;' that he continued the business in 1892, 
with John Presnell as his partner, in the same manner; that in 1893 he 
worked as a commissary clerk on a railroad in Pennsylvania, at a salary of 
$50 per month, his name being on the pay roU, and he received and used his 
own wages. as other employés, with his father's knowledge and assent; that 
in 1893 and 1894 he worked as a commissary clerk for Dunavant, Corpening 
& Miller, on a railroad contraet in Caldwell county, at a salary of $50 per 
month; that his name was on the pay roU, and he received and used his 
own wages, with the fuU knowledge of his father. 

"1 find that during the year 1894 S. D. Dunavant, who was a railroad eon- 
tractor of long expérience, obtained a contraet for work on a railroad in 
Janiaica in the name of Dunavant & Co., and that he was insolvent at the 
time he took said contraet; that he told H. J. Dunavant, who was then a 
minor, and up to that time had been working at $50 per month, that he 
would give him one-fourth of the profits on said work if he would accompany 
him to .Jamaica, and accordingly the said H. J. Dunavant went with him to 
Jamaica, and did practically the same work there that he had been doing at 
other points for $50 per mouth; that within about six months H. ,T. Dunavant 
returned to the United States, leaving the said S. D. Dunavant in Jamaica; 
that when the said S. D. Dunavant returned, after seven or eight months' 
absence, he brought with him a draft for $7,000 on the New York Equipment 
Company, payable to himself Individually, being one-half of the profits for the 
work done in .Tamaica by Dunavant & Co., and that the said S. D. Dunavant 
indorsed said draft, and placed the same in the Piedmont Bank for collec- 
tion, and that the same was collected, and he gave H. J. Dunavant a eheck 
for $3,246, which said H. J. Dunavant used in paying his notes given by him 
to the Piedmont Bank for the purchase money of the land described, and In 
part payment on the interest due on the Root mortgage. 

"I find tliat said S. D. Dunavant was oontinuously insolvent from the time 
he took tlie contraet for work in Jamaica, and hefore, up to and including thp 
90 F.— 35 
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tlme when the profits of the eaifl work, or a part thereof, were used for 
the purchâse or relief of sald land as aforesaid, and has continued insolvent 
ever since, and that ail during thèse times the said H. J. Dimavant was a 
ininor Uving with his father, and incapable of making any eontract which 
would bindhim, or of earning a legitimate salary of more than $50 per month. 

"I flnd that the trust deed to S. T. Pearson, purporting to be for the beneflt 
of the children of S. D. Dunavant, was not registered until the 17th day of 
December, 1897, more than four years after its attempted exécution, and that 
the attempted acknowledgment of the said deed by the officers of said bank 
was made after the sald bank falled, and a reeeiver had been appointed and 
taken charge of the affairs of sald bank. 

"I ftnd' as a fact f rom the testimony of S. D. Dun.avant, and f rom the rec- 
ords on file In this proceeding, that immedlâtely upon the appointment of his 
trustée in bankruptcy, on the 14th day of January, 1899, said bankrupt in- 
formed said trustée of the substantlal facts in regard to said transaction, 
and of the convéyances, sales, etc., connected therewith, and caused his 
attorney to exhibit to sald trustée sald deed and convéyances connected with 
said transaction, and sald trustée embodled said facts in a pétition to the 
court, andasked for instructions as to his duties in the matter, and stated 
that he had Investigated the matter f uUy, and was satlsfled that said bank- 
rupt had turned over ail his property and had concealed nothing from him, 
the said trustée. 

"I flnd that J. L. Andérson has agreed to bld as much as $50 for the Inter- 
est of sald S. D. Dunavant in sald farm, vs^hatever It may be, and that he Is 
able to secure his said bld, and to Indemnify the trustée, Manly McDowell, 
for the eosts of making sale of the same; that the Intestate of the respondent, 
.T. L. Andérson, obtained judgments agalnst the sald S. D. Dunavant for the 
amounts set out In his pétition and proof of claim, and the same were docketed 
in the superlor court as set out hereln; that the respondents hâve made due 
proof of thelr sald clalms before me as référée In bankruptcy, in the amounts 
set out in the scheâule of sald bankrupt, and as hereinbefore stated. 

"I flnd as a fact that S. T. Pearson, trustée, and H. J. Dunavant knew of 
the price bld by the Pledmont Bank for the farm, and of the way the trustées, 
W. C. Ervln and S. ï. Pearson, treated sald bld, and what was done in regard 
thereto, and that they had notice of the f allure of the bank to pay the price 
bid by it for the land, subject to the Koot mortgage." 

A. C. Avery and S. T. Pearson, for bankrupt. 
Isaac T. Avery and W. C. Ervin, for creditors. 

EWAR'T, District Judge. Upon the above statement of facts as 
found, the référée concludes; 

(1) "That, as a matter of law, a proceeding in bankruptcy does not afCect 
liens accnilng four months prlor to pétition flled, and that the trust-deed mort- 
gage from Dunavant to Charles Root Is a valld mortgage and first lien on the 
farm In controversy, In f avor of the first holder thereof." 

I approve this finding. 

(2) "The référée further flnds, as a matter of law, that a flduclary making 
a sale imder an Instrument providlng for such sale is only authorized to make 
title upon the pàyment of the priée bid. I conclude, on the flndlngs of fact, 
that the deed made by S. T. Pearson and W. 0. Ervin to the Pledmont Bank 
on the 7th day of August, 1893, was unauthorized and invalid, and, the gran- 
tee having taken with notice of the f allure of the Pledmont Bank to pay the 
price bid, the sald deed dld not operate to devest the title and interest of S. D. 
Dunavant In sald farm, but the status theretofore exlstlng between sald Pied- 
mont Bank and S. D. Dunavant still subslsts, so far as sald farm is concerned, 
and that S. D. Dunavant has a resulting trust therein, subject to the Eoot 
mortgage, Uable to be subjected, Under a decree, to the payment of his debts." 

I approve this finding. Ex parte Macay, 84 N. C. 59; 16 Am. & 
Eng. Enc. Law, p. 805. 
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(3) "I flnd, as a matter o£ law, that the docketlng of a judgment constitutes a 
lien on ail real property of the judgment debtor in the county where the same 
is docketed, from the date of its doeketing. I therefore conclude, on the ûnd- 
ing of facts, that the judgment of S. M. Rice Is a valid, subsisting, and flrst 
lien on the Interest of the said S. D. Dunavant in the farm on the Catawba 
river, to the estent of his said interest as hereinbefore found, to wit, on hls 
resulting trust thereln." 

I approve this flnding. Code N. 0. § 435. 

(4) "I flnd that exécutions issued on the judgments of respondents, and the 
same were levied on the interest of said S. D. Dunavant in said farm, and at 
a sale under said exécution on the 5th day of September, 1896, the interest of 
said S. D. Dunavant in said farm was sold by the sherifC of Burke county, 
and purchased by one J. T. Perkins as trustée for respondents. I iind that, 
as a matter of law, that a resulting trust cannot be sold under exécution 
under the laws of North Carolina, and that J. T. Perkins, trustée, took no 
estate under his deed from T. M. Webb, sheriff." 

I approve this findiug. Hardin v. Ray, 94 N. G. 456; Olaïk's Code 
(N. C.) § 450, subsec. 4. 

(5) "I find, as a conclusion of law, that the services and earnings of ^ 
minor son, until he arrives at the âge of 21 years, belong to his father, and, 
it having been shown that the purchase money, to wit, $2,673.36, paid for said 
land to said bank by H. J. Dunavant, was received by him from the profits of 
the work of Dunavant & Co. In Jamaica in 1896, before he had attained his 
majority; that by virtue of the law this money became the property of the 
father, and, being invested in said land, the land became the land of S. D. 
Dunavant, and the said S. D. Dunavant now owns said land, subject to the 
incumbrance of $3,000, and accrued interest, to Mary Sheafer, assignée of the 
Root mortgage; that the attempted émancipation of the son, H. J. Dunavant, 
by S. D. Dunavant, was not of sufficient notoriety to put creditors of S. D. 
Dunavant on notice that his earnings and profits were hls own." 

This conclusion of law I do not concur in. It appears from the 
évidence taken by the référée — not only of the bankrupt, but his son, 
H. J. Dunavant, and of other witnesses — that Dunavant, the bank- 
rupt, had in the year 1891 emancipated his son, and bas never since 
that date in any way interfered with his business, or received any 
beneflt, profit, or share of his earnings. It further appears that the 
son, H. J. Dunavant, an active and energetic youug man, had not 
onîy had the entire conduct and management of his own business, 
but was very often consulted by his father in the business affairs of 
the latter. At an early âge as 20 he was a partner with his father 
in a railroad contract in Jamaica, out of which he made a large sum 
of money, and which, it appears from the évidence, he controlled abso- 
lutely, without any interférence whatever on the part of his father. 
Browne, Dom. Rel. (a text prescribed by the suprême court of North 
Carolina) p. 79, says: 

"The right of action for a minor's services is presumed to be in the father. 
But the father may voluntarily relinquish this right to the child. This Is 
called 'émancipation.' Tliis agreement may be expressed or implied from the 
circumstances. The father may do this although insolvent. In such case 
payment by a third person of a minor's wages to him is valid." 

In this case it appears that the émancipation was express. H. J. 
Dunavant testifled as foUows: 

"I hâve made a lot of contracts, both good and bad, before I was twenty- 
one years of âge. When I flrst started into business my father told me that 
I could hâve ail I made." 
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This statement 6f Dunavant, Jr., is corroborated by the father, S. 
D. Dunavant, and other witnesses. 

"Emancipation gives the child a right to his own time and wages, 
and the eontrol of his own person, and discharges a parent f rom obli- 
gation to support, unless the child becomes unable to support himself. 
It may be in writing or by paroi, for the whole minority or part of the 
time." Browne, Dom. Rel. p. 85. "The child's earnings cannot, 
after émancipation, be recovered by the father, although he has noti- 
fled' the employer not to pay the child. Nor can the father's credit- 
ors attach them, although he is insolvent; and after émancipation 
the father may deal with the child as a stranger." Id. p. 86; Camp- 
beU.v. Oampbell, 11 N. J. Eq. 268; McGloskey v. Cyphert, 27 Pa. St. 
220; Stanley v. Bank, 115 N. Y. 122, 22 N. E. 29; Bray v. Wheeler, 
29 Vt. 514; Chase v. Elkins, 2 Vt. 290; Lackman v. Wood, 25 Cal. 
14T. The émancipation may be implied from circumstances. See 
Beaver v. Bare, 104 Pa. St. 58; Eeam v. Watkins, 27 Mo. 516. The 
émancipation may be complète, although the child continues to réside 
with parents. Rush v. Vought, 55 Pa. St. 437; Beaver v. Bare, 104 
Pa. St. 58. "A minor who Works for his father after his time has 
been given to him may recover for his wages." Gen. Dig. p. 788. 

In Halliday v. Miller, 29 W. Va. 426, 1 S. E. 829, the court says: 

"It is universally agreed that the father may voluntarily relinqulsh his 
child's earnings, though he be a minor, and allow him to earn. for himself, 
and receive and appropriate his own earnings at his pleasure. Such an ar- 
rangeifleiit between the father and his minor son is an émancipation of the 
son. By such an agreement the son is put, as to his services, on the same foot- 
ing as if he liad attained the âge of twenty-one years, when the law would 
emancipate him. Sueh émancipation by the father may be by paroi or in 
writing, and it may be proved by circumstantial évidence or it may be im- 
plied; The right of the father to emancipate his minor son is unquestionable, 
and this right exists though the father be insolvent." Campbell v. Cooper, 
34 N. H. 49; Oloud v. Hamilton, 11 Humph. 104; Armstrong v. McDonald, 10 
Barb. 300; Atwood v. Holcomb, 39 Conn. 270; Lackman v. Wood, 25 Cal. 
147; McGloskey v. Cyphert, 27 Pa. St. 225; Dierker v. Hess, 54 Mo. 250; 
Hall V. Hall, 44 N. H. 293; Chase v. Elkins, 2 Vt. 290. 

"The father may emancipate his child whenever he chooses to do 
so. That right is not within the eontrol of his créditer s, and they 
cannot prevent an insolvent father from relinquishing ail right to the 
future services or earnings of his child." Penn v. Whitehead, 17 Grat. 
503; Bobo v. Bryson, 21 Ark. 387; Wilson v. McMillan, 62 Ga. 16; 
Penn v. Whitehead, 94 Am. Dec. 478; Bobo v. Bryson, 76 Am. Dec. 
406; Trapnell v. Conklyn (W. Va.) 16 S. E. 570. "The father of a 
minor whom he has emancipated is not entitled to his earnings dur- 
ing his infancy, nor damages recoverable by the infant after majority 
for a tortious act committed during his infancy." Blumenthal v. 
Shaw, 23 G. G. A. 590, 77 Fed. 954. It appears from the évidence in 
this case that the money invested in the purchase of the land in con- 
troversy -vvas the money of young Dunavant, and was used by him in 
good faith, and with no purpose or intention of defrauding the credit- 
ors of S. D. Dunavant. Having been fuUy emancipated by his father, 
the profits accruing to him as a partner (receiving one-fourtli fiom the 
Jamaica contract) belonged to him, and could be used in any manner 
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he saw fit. The émancipation appears to me to hâve been amply 
sufflcient to put creditors on notice that his earnings and profits wèrè 
his own. 

The référée further reports, "The plea of the statute of limitations, 
interpôsed bj' the banlirupt, is respectfully referred to your honor." 

Code N. C. § 155, subsec. 9, reads as follows: 

"An action for relief, on the ground of fraud or mistalie, in cases wliich 
heretofore were solely cognlzable by courts of equity (the cause of action in 
such cases not to be deemed to hâve accrued, until discovery by aggrieved 
party of the facts constituting such fraud or mistake), is barred within three 
years." 

"If, by matter appearing on the face of the pleadings, the plaintifl 
either has no equity, or his remedy therefor is barred by force of a 
public statute, the objection is valid at the hearing, though not in- 
sisted on by plea or demurrer, nor relied on in the answer." Robin- 
son V. Lewis, 45 N. C. 58. "Where the statute of limitations applies, 
it may be pleaded, or is ground for a demurrer to a bill in equity." 
Palis V. Torrence, 11 N. O. 412. "If it appears on the face of the bill 
that the plaintiff's case is barred by the statute of limitations, ad- 
vantage may be talien of it by motion on the trial." Whitfield v. 
Hill, 58 N. C. 316, approved in Isler v. Dewey, 84 N. C. 345. If the 
bill alleged no matters to' avoid the bar apparent on its face, it would 
be considered as stating no cause of action. 6 Enc. PI. & Prac. 201. 

The deed which is attacked in this case by Rice and Anderson, ad- 
ministrator, judgment creditors of Dunavant, bankrupt, as being in- 
valid, and as having been procured by the bankrupt to defraud his 
creditors, bears date December 30, 1893. The subscribing witness 
to the said deed is Mr. I. T. Avery, who was the attorney of record for 
S. M. Rice, and took the judgment against Dunavant and in favor of 
Rice in the superior court of Burke county March 20, 1893. It is in- 
sisted by creditors that the statute can only begin to run from the 
date of the discovery of such fraud or mistake. Code N. C. § 155, 
subsec. 9, above quoted. Conceding that to be true, it appears from 
the évidence that ail the material facts in this matter were known to 
the judgment creditors and their attorney of record more than three 
years before the filing of the pétition in bankruptcy by Dunavant. 
"Where the créditer employs an attorney to collect his debt by suit, 
and ail the facts made necessary by the bankrupt law to invalidate a 
préférence gained by such suit are known to the attorney after he 
enters on such employment, the knowledge of the attorney is the 
knowledge of the créditer." Black, Bankr. 201; Ma ver v. Hermann, 
10 Blatchf. 256, Fed. Cas. No. 9,344; Rogers v. Palmèr, 102 U. S. 263. 
It appears in this case that Mr. Avery's partner, Mr. W. C. Ervin, 
was attorney for the Piedmont Bank, and that the interlineation 
made in the deed drafted December 20, 1893, is in the handwriting of 
Mr. Ervin. Clearly, he must hâve known of the contract and the 
provisions of the said deed. The deeds of trust drawn on the Ist of 
June, 1891, and 5th of September, 1892, were drawn by one or the 
other of thèse attorneys. In the answers filed in this case by re- 
spondents Rice and Anderson, administrator, it is alleged that exécu- 
tions had been issued on their jndgments in i896, and a sale of Dunia- 
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vant's interest made in Septernber, 1896, so that it is manifest that ail 
the material facts in this mâtter must hâve been within tbe knowl- 
edgé 6f thesè respondents for more than three years bèfore tbe ad- 
judication in banliruptcy of S, D. Dunavapt. The plea of the statute 
of linlit'ations in this ,càse interposed by the bankrupt is sustained. 
Thé pétition on the pai*t of the judgmept creditors, S. M. Eice and 
Anderson, administrator of T. I. Gillam, to sell the interest of the 
bankrupt, S. î). Dunavant, in the Catawba, tract of land, is refused. 



In re WALKBB. 
(District Court, D. North Dalsota. Septernber 19, 1899.) 

BANKHUPTCY— EXAMINATION OF BaNKRDPT— RiBHT DP CBEDITOB TO REQUIKE. 

At the firat meeting of creditors in a proceeding In bankruptcy, any 
perSon who Is actually a creUitor of tïie banlirupt, and whose debt is 
provable under tlie act, Js eatitled to exainine the banljrupt, although he 
has not made formai proof of hls claim; and the fact that bis name is 
inçluded in the banlirupt' s list of créditons will be pïima facle sutficlent 
évidence of bis having a provable debt. 

In Bankruptcy. On revièw of décision of référée in bankruptcy. 

Cowah & McClory, for bankrupt. 

E. A. Maglone, and Phelps & Phelps, for creditors. 

AMIDON, District Judge. This is a proceeding in bankruptcy. 
At the flrst meeting of creditors, W. N. Abbott, a credltor mentioned 
in the bahkrupt's list, but who had not yet madè proof of his claim, 
appéàréd specially by coupsel for the purpose of examining the bank- 
rupt under oath, in order, as was then stated, to détermine whether 
it was worth while to prove his claim. Gounsel for the bankrupt ob- 
jected to any examination, by this creditor, for the feason that his 
claim had not been provèd. The refereé sustained the objection, and 
at the request of counsel for the creditor now certifies the question 
thus raised to the court foi? its détermination. 

Subdivision (b) of section 55 of the bankruptcy act provides as fol- 
lows: "At the flrst meeting of creditors the judge or référée shall 
préside, and before proceeding with the other business may allow or 
disallow the clailns of creditors there presented, and may publicly ex- 
amine the bankrupt or cause him to be éxamined, at the instance of 
any creditor." Section 21 of the act also provides that a court of 
bankruptcy may, upon application of aiiy creditor, require the bank- 
rupt to appear in court to be éxamined cbncerning his acts, conduct, 
or property; The question raised before the référée dépends upon 
the meaning of the term "creditor," as employed in thèse sections. By 
section 1 of the act it is provided that, unless the same be inconsistent 
with the context, the word "creditor" shàll be construed to include 
"any one Who owns a demand or claim provable in bankruptcy." 
There is nbthing in the context which requires a restricted meaning 
of the term as employed in the sections above quoted. Tliroughout 
the act, whenever the word is used in a narrow sensé, àpt language 
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is employed to indicate such an intention. For example, only those 
whose claims hâve been allowed are permitted to vote for the trustée 
(section 56), or share in the dividends (section 65), or détermine 
whether a composition shall be accepted (section 12b). Thèse are 
some of the cases in which the context shows that the term "creditor" 
is used in a narrower sensé than that indicated by the définition in 
section 1, and, when no such restriction is declared by the context, 
the gênerai terms of the définition must be held to apply. Under the 
act of 1867, after much conflict, it was flnally settled that a creditor 
who had not proved his claim was entitled to oppose the discharge 
of the bankrupt. In re Smith, Fed. Cas. No. 12,977 ; In re Murdock, 
Fed. Cas. No. 9,939. If he is entitled to oppose the discharge with- 
out proving his claim, he ought likewise to be allowed to examine the 
bankrupt for the purpose of establishing the grounds of his objec- 
tions ; and it has been expressly decided that a creditor is entitled to 
makç such examination without first flling sijeciflcations of his objec- 
tions to the discharge. In re Price, 91 Fed. 635. The gênerai prin- 
ciple to be deduced from the entire act would seem to be that only 
those creditors whose claims hâve been proved and allowed can par- 
ticipate either in the management of the estate or in the dividends 
derived therefrom, but as to ail other matters any person having a 
provable claim is entitled to be heard. 

Was there sufficient évidence before the référée to show that the 
creditor had a provable claim against the estate? I think there was. 
The claim was listed by the bankrupt as a debt which he was owing, 
and he was required by section 7 of the act to state under oath the 
amount of the claim, and the considération out of which it arose. 
This, of course, would not establish the claim, nor the right of the 
creditor to share in dividends; but as to such matters as the examina- 
tion of the bankrupt, and as against Mm, it certainly makes out at 
least a prima facie case that the claim exists and is provable against 
the estate. The ruling of the référée was therefore erroneous, and 
is reversed, and he is directed to permit the creditor to examine the 
bankrupt, if he shall so désire. 



In re SANBORN. 

(District Court, D. Yermont. September 11, 1899.) 

No. 131. 

1. Bankruptct— SAr,F, op Propekty Fkee op Incdmbrance. 

A reforee in bankruptey, sitting as a court of banliruptcy, has power to 
onler tlie trustée of a bankrupt to sell free of incunibrances Personal prop- 
erty of the bankrupt in his possession, but covered by a chattel mortgage, 
on notice to the incumbrancer, and to approve the sale when made. 

2. Same— AiTROVAL OP Salb by Repérée. 

Where a creditor of the bankrupt was secured both by a mortgage of 
personalty and a mortgage of realty, and there was sonie doubt as to the 
property covered by the chattel mortgage, and the référée ordered the 
trustée to sell the Personal property free of incumbrances, which was done, 
for a price found to be its fair cash value, though this was less than the 
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amount of the mortgage debt, hchl, that the referee's approval o' the sale 
tbus made was within the falr exercise of his discrétion. 

In Bankruptcy. 

John L. Spring, for petitioner. 

George A. Weston, for trustée in bankruptcy. 

-"WHEELER, District Judge. This is a pétition for re 'iew of tlie 
approval by tlie référée of a sale by the trustée of mortgaf 5d personal 
property, free of incumbrance, for less than the amount of the mort- 
gage debt, which was large in proportion to this property, and was 
further secured by a mortgage of real estate being f oreclosed by 
possession under a judgment on a writ of entry. That the référée, 
sitting as a court in bankruptcy, has power to order and to approve a 
salé, free of incumbrance, of property in possession by the trustée, on 
notice to the incumbrancer, seems to be clear. This was deduced by 
the suprême court of the United States from similar provisions in this 
respect to the présent act in the act of 1841. In re Christy, 3 How. 
292; Houston v. Bank, 6 How. 486. The same conclusion was an- 
nounced on the corresponding provisions of the act of 1867 in Eay v. 
Norseworthy, 23 Wall. 128. In the lattér case Mr. Justice Clifford, 
in delivering the opinion of the court, said, "Beyond ail doubt the 
property of a bankrupt may, in a proper case, be spld, by order of the 
bankrupt court, free of incumbrance." What would be a proper case 
is a matter of discrétion. Loveland, Bankr. 574. There appears to 
hâve been some confusion as to what property was covered by the 
mortgage, and a sale free of incumbrance might be advantageous as 
to that in question. The whole amount of the sales of that found to 
be covered by this mortgage is only |65.40, which is found to be the 
fair cash value. Setting aside the sale would hâve required the 
trustée to gather back numerous articles and animais of small and 
changeable value, and to return the priées paid to the purchasers, and 
would give the mortgagee the right only to hâve them sold again in 
the same way. The approval of the sale under thèse cireumstances 
seems to be within the scope of the fair exercise of the discrétion in- 
volved, Proceedings afflrmed. 



In re COMIXGORE, Collecter. 
(District Court, D. Kentucliy. July 5, 1899.) 

1 Evidence — Rkquibing Peoduotion of Documents — Records dp Collectob 
DP Intehnal Revenue. 

The reports made by a distiller, or by storelveepers or other ofllcers, 
to a collector under the Internai revenue laws, are in no sensé public 
records, but are executive documents which the United States, in its 
sovereign capacity, has acquired for the sole purpose of administering Its 
own governmental affairs, and are its private property, the custody and 
use of which the secretary of the treasury has the lawful authority to 
control by proper régulations. 

3. Same — Power op State Courts. 

Under Rev. St. ii 161, 251, 321, a régulation promulgated by the coin- 
inissioner of internai revenue, under the direction of the secretary of 'be 
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treasury, prohibiting coUectors from producing tlie records of their offi- 
ces, or furnishing copies thereof, for the use of tliird persous, or for use 
r.s évidence in belialf of litigaiits in any court, is a valid and biuding régu- 
lation; and neitlier a state nor a state court lias authority to require a 
coUector to violate it, or to punish liim for contempt bo^cause of bis re- 
fusai to produce such records, or to testify to tlieir contents. 
3. Samb— Certifibd Copies of Collector's Kbcords. 

There is no statute of the L'nited States requiring or permitting a col- 
lector of internai revenue to make or certify copies of reports on file in 
his office, and a state bas no autbority, eitber in its sovereign capacity or 
as a litigant, to impose sucb duty upon him. 

This was an application by David ]s'. Comingore, collector, for a writ 
of habeas corpus. 

R. p. Hill, U. S. Dist. Atty., for petitioner. 
Winslow & Winslow, respondent. 

EVANS, District Judge. The petitioner for the writ of habeas 
corpus in this case is the collector of in+ernal revenue for the Sixth 
district of Kentucky, duly appointed and commissioned by the prési- 
dent of the United States. Previous to March 1, 1899, the auditor's 
agent, claiming that Elias Block & Sons, distillers, had failed to list 
for state taxation certain distilled spirits in their warehouse in Car- 
roll county, Ky., instituted civil proceedings against thein in the 
name of the commonwealth of Kentucky, under the provisions of sec- 
tion 424:1 of the Kentucky Statutes, to compel an assessment of the 
spirits for taxation. On that day the petitioner, in obédience to a 
subpœna, appeared as a witness to give his déposition in the case be- 
fore W. A. Price, a notary public. After being duly sworn, he was 
asked several questions, to which he made answers as follows: 

"(3) Did the défendants, Block & Sons, owners of sald distillery, make, 
under the provisions of the laws of tbe United States, reports to your offlce as 
to the amount of liquor which they manufactured and deposited in the bonded 
warehouses located on said distillery premises from the year 1887 down to 
the présent time? If so, how often, under the provisions of the law, do they 
make such reports? A. They make reports monthly. (4) Did they, under the 
provisions of said law, also make applications to your office durlng said tlme 
for permission to withdraw such liquors from bond? If so, how often? A. 
They make applications whenever withdrawals are made,— daily, if they 
choose. (5) Are thèse reports of deposits and requests foi; privilège to with- 
draw, or officiai records made therefrom, now in your office, or under your 
contrpl in any way, for the period commencing October 1, 1885, and ending 
July i, 1897? A. They are on the files of this office, Vmt not under my con- 
trol, except as collector. (6) Please file officiai copies of tbem, and make them 
a part of your déposition. A. I will bave to décline to do tins, under section 
3167 of the Eevised Statutes of the United States, and the rulings of the de- 
partment. (7) What rulings of the department do you refer to, other tban 
section 3167 of the statutes? A. The rullng of the department is as follows: 
'The department does not permit the giving out of anything contained In 
internai revenue returns or documents by a collector, storekeeper, or any other 
offlcer of a collection district, for purposes other than those which tbe stat- 
utes of the United States contemplate.' (8) Who made the ruling of the de- 
partment? A. It is made by the secretary of the treasury, througb the In- 
ternai revenue commlssioner." 

For failing to answer some of the questions in the manner desired, 
and for failing to furnish the officiai copies demanded, the notary 
public then adjudged that the petitioner should pay a fine of f &, and 
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be cohflned in the county jail for six hours, or until he was willing 
fally to answer the questions and furnisli tlie copies. This judgment 
of the notary public was, per se, ineffective, under section 538 of the 
K.entucky Code of Practice, and had to he reported to the court in 
which the litigation is pending; the Code requiring that the court 
shall render judgment for the fine imposed, to the extent it is ap- 
proved. The notary reported this action to the county court, by 
which it was approved, and judgment entered in the f ollowing f orm : 

"It is therefore ordered and adjudged by the court that the plaintiff's mo- 
tions be sustained, and that plaintif!! is entitled to use as évidence tlie facts 
stated in the reports and papers filed by any or ail of the défendants in the 
office of the eoUector of internai revenue for the Sixth district of Kentucliy, 
and al^o such facts as are stated in the reports made to said office by certain 
offlcers known as 'United States storelieepers,' and any other similar records, 
papers, documents, or exempliflcations in said office tending to show the 
amount of liquors on hand at the distillery of the défendants on the 15th day 
of September, 1889, 1890, 1891, 1893, 1894, 1895, 1896, and on the 15th day 
of Novèmber, 1892. It is further ordered that the witness D. N. Oomingore 
make or cause to be made, or permit the plalntiff, its agent or attorneys, to 
make, tnie copies of such of said papers as the plaintiff or its attorneys may 
demand, and that said Oomingore, as coUector, attest the same and attach 
his seal of office thereto, if he bas such seal, and that he permit the plaintiff 
or its agent or attorneys to cbmipare said copies with the originals and verify 
the same, ftnd that he also testify further In regard to same, if démand be 
made; and leave is liereby given to complète the taking of said déposition on 
giving proper notice, and for this purpose the clerk is directed, upon request 
of plaintiff's attorneys, to transmit said déposition as now on file to W. A. 
Priée, notary public, Covingtôn, Ky. It iS further adjudged that the action 
of the notary public, W. A. Priée, in adjudging the witness D. N. Oomingore 
to be in contempt for f allure to flle copies of reports, papers, documents, and 
exempliflcations, or to testify as to their contents as requested, be sustained 
and afflj-med, and that the cqmmonwealth of Kentucky recoyer of said D. N. 
Oomingore the sum of iive dollars as a fine, and that he be taken by the 
sheriflC of Kénton county, Ky., and eonflned in the jail of said county for the 
space of six hours, or until he signifies his willingness to comply with the 
request rnade in the dépositioni atterripted to be taken, as follows: 'Please 
file officiai copies of the reports made to your office by Block & Sons as to the 
amount of liquor which they manuf aetured and deposited in the bonded ware- 
houses located on their distillery premises tr&m the year 1887 down to the 
présent time, and also officiai copies of applications made by them to your 
office, during said time for permission to withdraw such liquors from bond.' 
Also with thé foUowing request: 'Please file- officiai copies of such reports 
of the United States storekeepets as show the liquors on hand at the ware- 
houses on the distillery premises of the défendants in OarroU county on Sep- 
tember 15, 1890, September 15, 1891, Novèmber 15, 1892, September 15, 1893, 
1894, 1895, and 1896:' " - 

Afterwards, on June 27, 1899, the said notary public and plaintifPs 
attorney appeared at petitioner's office to continue his déposition, and 
the f ollowing colloquy took place: / 

"I call your attention to the opinion of the court rendered April 8, 1899, 
copy of which has been furnished you, and as to which you hâve had ample 
thne to be advised fully, and now ask If you wiU flle officiai copies of such 
reports of the United States storekeepers, spoken of at the time of the former 
taking of your déposition, as show the amount of liquor on hand at the ware- 
houses of the défendants on their distillery premises in Carroll county, Ky., 
on September 15, 1890, September 15, 1891, Novèmber 15, 1892, September 15, 
1893, September 15, 1894, September 15, 1895, and September 15, 1896, or 
allow us, oii behalf of the plalntift in this action, access to and inspection of 
such records or papers for the purposes of takkig copies for use on behalf 
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of the plaintiff as évidence in this action? Answer. I will hâve to décline, 
just as I did in the other case, and for the same reason as given in the other 
case. Q. 24. Please examine the records and reports under your control and 
in your custody as collector, and state wliat amounts of liquors were contained 
in the warehouses ownçd by the défendants in Carroll county on the foliowing 
dates: Septeml)er 15, 1890, September 15, 1891, Xovember 1.5, 1892, Septem- 
ber 15, 1893, September 15, 1894, September 13, 1895, and September 15, 
1806. Answer. I décline to answer, for the same reasons as stated before." 

Thereupon the notary public, and not the court nor the clerk there- 
of, issued an order for committing the petitioner to jail. The order 
was placed in the hands of the respondent, the sheriff of the county, 
who tobk the petitioner into custody, and the writ of habeas corpus 
was applied for and issued. 

There is no dispute about the facts, though it may be doubted 
whether the pétitioner's imprisonment was not whoUy unauthorized 
upon the ground that the notary public had no power, under the Ken- 
tucky Code, to issue the process under which the arrest was actually 
made. Sections 535, 538, Civ. Gode Prac. But the court will not 
pass upon that point, inasmuch as ail parties désire that there shall 
be a judicial détermination of the very important and interesting 
questions involved, namely: Was it the duty of the collector of in- 
ternai revenue to answer the questions propounded, and to give the 
information or furnish the officiai copies demanded of him? And has 
the state of Kentucky, as a litigant in a civil action in her own court, 
the right to exact it of that ofHcer in such a case? 

A question somewhat kindred to thèse has been passed upon by 
three différent fédéral courts. Ail of the cases, however, were différ- 
ent from this in two important particulars : First, that the informa- 
tion in each of them was desired in aid of the criminal laws of the 
States in regard to the occupation of retailing distilled spirits, as to 
which some of the facts are required to be made public by section 
3240 of the Eevised Statutes of the United States; and, second, the 
latest régulation bearing on the subject had not then been promul- 
gated. In the case In re Hirsch, 74 Fed. 928, Circuit Judge Ship- 
man, of Connecticut, in an elaborate opinion, held that the collector 
should be compelled to testify. His opinion seems even to go to the 
extent of holding that the treasury department has no authority of 
law for making a régulation that would prevent it. The leamed 
judge, iii aid of the state court proceeding, seems to hâve held that the 
spirit of section 3240 of the Eevised Statutes required a construction 
that would compel internai revenue ofificers to testify in ail cases 
where information was sought by the state as to who were retail deal- , 
ers in distilled spirits. If that be correct, it would seem to foUow 
that the same liberality of construction would, on the other hand, re- 
quire it to be held that the spirit of section 3167 forbids any collector 
to give the information demanded of the petitioner in cases like this; 
and, indeed, the public policy of the United States might seem also 
to require this construction. That section prohibits the collector 
and other internai revenue offlcers from disclosing certain informa- 
tion they acquire from visita to distilleries, etc. In a somewhat 
earlier case (In re Huttman, 70 Fed. 701), Judge Williams, of the dis- 
trict of Arkansas, sitting by désignation in Kansas, had expressed 
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views exactly contrary to the Hirsch Case, though this fact does not 
seem at that time to hare corne to the notice of Judge Shipman. In 
the latest case (In re Weeks, 82 Ped. 729), Judge Wheeler, of the dis- 
trict of Vermont, held, with Judge Williams, that the collector was 
not requiced to answer. This conflict of authority fieems to make 
necessary, or at least appropriate, a further examination of the whole 
subject. 

It should not be, and I think never is, the purpose or désire of the 
fédéral tribunals to interfère with any of the legitimate functions of 
the state courts w offlcers. Indeed, the leaning will be in the other 
direction. Judicial proceedings, fédéral and state, are essential to 
the good order of society, and to the protection of the rights of the in- 
dividual citizen. Those proceedings would often prove abortive, if 
Ihe courts had not the most extensive powers, as well as full authprity 
to compel witnesses to testify to facts within their knowledge, and, 
indeed, to produce papers under their individual control in proper 
cases, This gênerai proposition is certainly true, notwithstanding 
theré are many exceptions to it, notably such as pertain to privileged 
communications, incompétent testimony, testimony that would tend 
to dégrade the witness or subject him to criminal prosecution, and 
such as is forbidden by public policy. In this case, if the petitioner 
had been called to testify ônly as to facts within his personal knowl- 
edge, no law would exempt him from that duty, if what he knew was 
compétent testimony, and its admission was not forbidden by other 
rules. It is not claimed that any of the information desired at his 
hands is within his personal knowledge. It is ail contained in cer- 
tain reports made to him by the distillers and by other United States 
ofHeers, and which are in his possession in his officiai capacity as an 
offlcer of thé United States. As it is clear that they are not his 
private property, it is essential to accurately ascertain the nature of 
those reports, and his relations to them and his duties respecting 
them. 

In order to obtain money for the support of the government, 
congress has passed laws for the collection of the revenue to be de- 
rived from internai sources. A complète system has been estab- 
lished. It is placed under the treasury department. The secretary 
of the treasury is its head. It is operated through the bureau of 
internai revenue, at the head of which is the commissioner. The 
entire system is under his supervision, but subject to the control of 
the secretary of the treasury. Section 3301, Eev. St., provides that 
every storekeeper shall on the first Monday of every month make a 
report to the collector of the quantity of distilled spirits in- the ware- 
house in his charge; and section 3307 requires that the distiller shall, 
monthly, make and swear to a report substantially similar. Thèse 
reports thus made to the collector in the course of administering the 
laws of the United States, and for this executive purpose alone, are 
now demanded of him by the state officiais in the manner before 
shown. Under the law, in the exceptional instance of a distiller, the 
property of the citisien is arbitrarily laid hold of by the United States 
as soon as it is manufactured, and is kept under its control until the 
tax is paid, possibly eight years afterwards. Meantime thèse reports 
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must be made. So far as the information contained in the reports 
is obtained from the distiller, it is extorted for the sole purpose of 
enabling the United States to ascertain and collect from him its reve- 
nues. This purpose is ail that relieves both this act and that of so 
long holding ïiis property from being mère tyranny. The information 
derived from thèse reports is not obtained for publication in any man- 
ner. It is entirely ofiflcial. Under this state of fact, it does not 
seem to the court that thèse reports are in any sensé records open 
to the use of the public. They are the property of the United States, 
in the custody of its oiïicers. They were exacted for the sole purpose 
of coUecting revenue. It is true that they are property of a peeuliar 
character, but that does not alter the fact. Property is deflned as 
being the exclusive right of control and dominion over a thing, and 
may include anything that is subject to ownership. Public records 
and documents are such as are placed on the public files for the use or 
information of the public, to which the public has access, and of which 
the public has the right, usually upon payment of certain fées, to de- 
mand copies. They are not property, in any ordinary sensé. In 
many cases copies of the public records of the United States may be 
authenticated by the head of the department or other ultimate custo- 
dian. Familiar instances of such public records are those in judicial 
proceedings, and where documents are required to be reglstered or 
recorded, patents for land, and many others. See Boyden v. Burke, 
14 How. 575. But there is no statute or law of the United States 
which authorizes or permits the collector of internai revenue to make 
or to certify for use by any one else copies of the reports which hâve 
been gathered for particular governmental purposes. The United 
States has not authorized the use of thèse executive documents by 
anybody for any purpose, except the officiai one for which the reports 
were made. No statute is shown which gives the litigant in this 
case any right to claim the use of this property — the private property 
of the United States — for any purpose whatever. The petitioner is 
the immédiate custodian thereof, under the control of his superior 
officers. They hâve f orbidden him to put this property of the United 
States to the uses required by the litigant in the state court, and yet 
the petitioner is arrested for obeying the orders of his superior ofiicers 
respecting private papers of the government, in which the state of 
Kentucky has no interest whatever, and over which it has no more 
lawful control than it has over any other property of the United 
States. The purpose for which the litigant desires this property 
cannot affect the question of its right to it. It would not be con- 
tended that the state of Kentucky had any right to claim this property 
or its use, except for the single quality it is supposed to hâve of 
silently testifying upon the issues involved in the case against Elias 
Block & Sons. No logic is perceived in the possible suggestion that 
that makes a différence in right, though it may make the use more dé- 
sirable in fact. The state, except so far as it may be given by stat- 
ute, has no right over the property or the archives oif the United 
States government. No statute is shown to justify the claim now 
made, though a statute is necessary to make the claim good. No 
sovereign can claim or obtain the right to demand the use of the 
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archives on quasi private documents of another sovereign withiout its 
conseatj expressly given, and public policy forbids tliat any attempt 
to extort such use should be encouraged. Most unseemly, not to say 
dangerous, conséquences might otherwise ensue. Theistate, while 
it may compel tlie petitioner, as a mère individual, to tell wMt hemay 
know in that capacity, bas no power to control him as an offlcer, nor 
to regulate the conduct of his ofiScial dutiès witb référence to thèse 
reports nor their contents, aq those duties can only be flxed by the 
laws of the United States and the orders and régulations of his su- 
perior officers. Among the ofiScial duties thus prescribed for the pe- 
titioner in the conduct of his office, and respecting the care of the 
property of the United States committed to his custody, is that which 
requiresthat he shall not do with it what is demanded at his hands 
in this casé. 

It may be assumed to b& dear that a state statute cannot im- 
pose duties upon a fédéral officer as such. Much less can a state 
court do so. The attempt to do it in this case through the médium 
of a process of contempt must fail, beoause the state shows no 
statutory right thus to appropriate the property of the United 
States, nor to impose a duty upon its officers. If it were otherwise, 
and if the officers of the United States, in the discharge of their duties, 
could be interfered with by state courts or officers, it might soon pro- 
duce a state of affairs that would be intolérable. It might, for ex- 
ample, taliè much of their time, or put them to great expense. If the 
state courts could for this purpose appropriate this property, or could 
compel officiai copies to be made or officiai information to be com- 
piled, where would the line be drawn ? And, vice versa, if the fédéral 
authorities or courts could interfère with the duties of state officers, 
except in those cases expressly authorized by the suprême law of the 
land, or necessary to carry into effect the laws of the United States 
or to enforce the judgmentsof her tribunals. There is no law of the 
United States which would give the fédéral authorities power over 
the property of a state, except occasionally through the writ of ad 
quod damnum, and through the exercise of the right of eminent do- 
main. 

While thèse views are believed to be correct as to mère property, as 
distinguished from true public records, as above deflned, it probably 
might not be held that fédéral courts, on the one hand, and state 
courts, upon the other, were incompétent to compel custodians of 
public records either to give copies lawfuUy demanded upon payment 
of fées, or elsè to attend with the records, in proper cases, under a 
subpœna duces tecum. But this would be upon the ground that they 
are records to which ail the public has the right of access. The 
right, however, if held to exist, would not extend to another class of 
papers which the state might own, and which pertained to the con- 
duct of its govemment, and which its policy has not opened to the 
public. For example, in the early case of Morris v. Creel, 2 Va. Cas. 49, 
it was held that a paper submitted to the executive council of Virginia 
for the purpose of enabling it to perform its executive functions 
ought not to be withdrawn by the clerk without the order of the coun- 
cil, and therefore no attachment should be awarded against the clerk 
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for refusing to obey a subpœna duces tecum oommanding hiin to pro- 
duce tlie paper to be read in évidence. Every paper in the custody of 
public officers is not a public record. Some, as in this case, may be 
mère papers belonging to the United States, as documents pertaining 
to the administrative alïairs of the United States, and as mère prop- 
erty which the United States has obtained for its mère executive pur- 
poses, and over which, through its proper agents and offlcers, it has 
exclusive control, and which the state cannot demand, for purposes of 
testimony or otherwise, contrary to régulations made under authority 
of the fédéral statutes. 

It is altogether correct to say that neither the secretary of the 
treasury alone, nor the commissioner of internai revenue, with his 
approval, can make régulations having the force of law, unless author- 
ized to do so by congressional enactment; but it is also believed to be 
true that sections 161, 251, and 321, together, are ample to authorize 
the making of the régulations hereinafter set forth. They contain 
provisions as follows: 

By section 101 : 

"The bead of each department is authorized to prescrlbe régulations, not 
inconsistent with law, for the government of his department, the conduct of 
its otflcers and clerlcs, the distribution and performance of its business, and 
tiie eustody, use and préservation of the records, papers, and property apper- 
taining to it." 

It is provided by section 251: 

"The secretary of the treasury * ♦ » shall preseribe rules and régula- 
tions not inconsistent with law, to be used under and in the exécution and 
enforcement of the varions provisions of the internal-re venue laws; * * * 
he shall give such directions to coUectors and preseribe such rules and forms 
to be observed by them as may be necessary for the proper exécution of the 
law," etc. 

And by section 321 that: 

"The commissioner of internai revenue, under the direction of the secretary 
of the treasury, shall bave gênerai superintendence of the assessment and 
collection of ail duties and taxes now or hereafter imposed by any law pro- 
viding internai revenue and shall prépare and dlstrlbute ail the instructions, 
régulations, directions, forms, blanks, stamps, and other matters pertaining 
to the assessment and collection of internai revenue." 

At allevents, the following régulations were made, namely: 
"Treasury Department. 
"Office of Commissioner of Internai Revenue. 

"Washington, D. 0., April 15, 1898. 

"The following régulations are issued as supplementary to the instructions 
and suggestions contained on pages 41 and 42 of the régulations, séries 7, 
No. 12, revised August 3, 1896: AU records in the offices of coUectors of in- 
ternai revenue or of any of their deputies are in their custody and control 
l'or purposes relating to the collection of the revenues of the United States 
only. They hâve no control of them, and no discrétion with regard to per- 
mitting the use of them for any other purpose. CoUectors are hereby pro- 
hibited from giving ont any spécial tax records, or any copies thereof, to prl- 
vate persons or to local offlcers, or to produce such records, or copies thereof in 
a State court, whether In answer to subpœnas duces tecum or otherwise. 
Whenever such subpœnas shall hâve been served upon them, they will appear 
in court in answer thereto, and respectfuUy décline to produce the records 
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cslled.fçf, ,on the groiind of being prohiblted therefrom by, the régulations 
6f tHlé dèpartment. Tbe Information contained in the records relating to 
Bp^cià!-tàic payers, in the coUector's office; is furnished by thèse persons uuder 
compulsion of law for the purpose of raising revenue for the United States; 
and there is no provision of law authorizirig the sending out of thèse records, 
or of any copies thereof, for use agalnst the special-tax payers in cases not 
arising under the la.ws of the United States. The givlng out of such records, 
or any copies thereof, by a coUector in such cases, is held to be contrary to 
public policy, and not to be permitted. As to any other records than those 
relating to special-tax payers, coUectors are also forbidden to furnish theiu, 
or any copies thereof, at the request of any person. Where copies thereof 
are desired for the use of parties to a suit, whether in a state court or in a 
court of the United States, collectors should refer the persons interested to 
the following paragraph in rule X of the rules and régulations of the treas- 
ury dèpartment, namely: 'In ail cases where copies of documents or records 
are desired by, or on behalf of, parties to a suit, whether in a court of the 
United States or any other, such copies shall be furnished to the court only, 
and on a rule of the court upon the seeretary of the treasury requesting 
the samè;' Whenever such rule of court shaU hâve been obtained, collectors 
are directed to carefuUy prépare a copy of the record or document containing 
the information called for, and send it to this office, whereupon it will be 
transmitted to the seeretary of the treasury with a request for its authentica- 
tlon under the seal of the dèpartment and transmission to the judge o£ the 
court calling for it, unless it should be found that circumstances or conditions 
exist which make it necessary to décline, in the interest of the public service, 
to furnish such copy. N. B. Scott, Commissioner. 

"Approved: 

"h. J. Gage, Seeretary of the Treasury." 

Now, as against persons desiring to use the property of the United 
States, thèse statu tes should be liberally construed to préserve that 
property, and no third person has any right to gainsay it. He has 
no interest in the property. At ail events, it is believed that the 
statutes and régulations constitute a binding rule for collectors of in- 
ternai revenue in their control of the governmental property intrusted 
to their care suflflcient to justify them in rendering obédience to their 
chief, especially as against ail outside persons, and also suflScient to 
excuse them for refusing to permit anybody to use or get the benefit 
of that property who does not show some positive law of the United 
States as a basis of a demand for it. Hère the state of Kentucky is 
a litigant only in a civil suit, and it may well be supposed that the gên- 
erai principle that, when a government abandons its sovereignty and 
becomes a private litigant, it is subject to ordinary rules, should hâve 
some application; but, whether se or not, the court is convinced that 
the state can manifest no right to the papers asked for, except by 
means of some statutory enactment bestowing it, or through some act 
of courtesy, as distinguished from a right on the part of the lawfnl 
custodian. It is an old rule that one government will not aid another 
in enforcing its revenue laws. Whether it should be applied to the 
opérations of Our state and national governments need not, in the 
abstract, be considered. Certain it is; however, that no law of the 
state can be found which is intended to aid the national government 
in the collection of its revenue, nor can any be found in the statutes 
of the United States which was intended to assist the states. Wheth- 
er comity would require such enactment on the part of both need not 
be considered. The fact remains that such législation has not been 
regarded as at aU needful or désirable. The United States has a com- 
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plete revenue System of its own, and equally so lias the state. They 
are, and must necessariiy be, entirely independent of each other, 
though in some respects (notably in the matter of taxing the occupa- 
tion of a retail dealer in distilled spirits) the statutes of the United 
States make it plain that by taxing the occupation it is by no means 
meant to authorize such occupation contrary to local laws. It only 
intends to tax the occupation if it is in fact carried on, but does not 
authorize it to be carried on. This is the basis of the provisions of 
section 3240, as well as section 3243, of the Revised Statutes. And 
it shôuld not be overlooked that while, by the régulations above 
given, the treasury officiais undertake to control the use of the reports 
referred to, they do not undertake altogether to deprive litigants of 
their use as testimony, except so far as the lawful custodian thereof 
regards it as incompatible with the public interest. While he has 
the right and the power altogether to exclude others from ail use of 
such property, yet, under certain circumstances, as matter of courtesy, 
copies of the papers will be furnished. Surely the owner of property 
or his sole agent may annex conditions to a grant of the use of it. 
Indeed, there might he many considérations of public policy to sup- 
port that course in case of merely executive or administrative paper» 
like thèse, — considérations affecting both the amount and safety of 
the revenue. Nor is the state of Kentucky powerless. It has its 
own independent and complète System for taxing distilled spirits. 
True, the power of the United States is suprême, to the extent of hav- 
ing the first right; but the statutes of the state (sections 4105 to 4114, 
inclusive, Ky. St.) provide ample machinery for compelling reports 
from distillers, and, indeed, everything else necessary for the purpose. 
The state has neither occasion nor right to call upon the United State» 
nor her offlcers for reports made under the administration of its 
laws in order to enforce the collection of the state revenue. Nor 
would the United States hâve the right to call upon the state. Each 
government must take care of its own concerns in such matters, and 
it is much doubted by the court whether the commonwealth of Ken- 
tucky or the government thereof in any way really makes or désire» 
to make this claim, although her name is used in the suit in the Car- 
roll county court by the auditor's agent. 

It may be added that the court has been influenced somewhat by 
the conviction that, if the copies of the reports and the desired in- 
formation were obtained from the collector, they would be altogether 
inadmissible and incompétent as évidence, and that it would ultimate- 
ly be so held by the state court. While the collector was practically 
ordered by the state court to furnish or permit to be taken copies of 
the reports, or else to compile therefrom the data demanded, there i» 
no law authorizing the collector to authenticate copies of papers, 
nor to compile figures from them so as to make them admissible a» 
évidence, and the state court cannot impose the duty upon him. He 
should not be imprisoned because the head of the department will 
refuse to authenticate them, and a statement by him of what the 
papers contain, without producing the originals or authenticated cop- 
ies, would probably be mère hearsay, and by no means the best évi- 
dence of their contenta. And, if there has been a flshing expédition 
96 F.— 36 
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merely to get information upon wMch to base ulterior movements by 
the plaintifE in tlie suit, surely the commitment of the petitioner would 
then be altogether inexcusable 

To sum up the whole matter, the court has reached the conclusion : 
First, that the reports are executive documents, which the United 
States, in its sovereign capacity, has acquired for the sole purpose of 
administering its own governmental affairs; second, that thte ofdcers 
of the national government cannot be compelled by another sov- 
ereignty to put those documents at its disposai, without some express 
law of the United States authorizing it; third, that such documents 
are privileged, and to a certain extent quasi confldential, communi- 
cations, the use of which is limited to the purposes for which they 
are made, uniess the parties interested consent to a more extensive 
use (this proposition more especiaJly applies to the reports of the 
storekeeper) ; fourth, that any demand for their use by any outside 
party mtist dépend for success upon the courtesy of the government, 
and upon its notion as to the public policy of complying with the re- 
quest; fifth, that no litigant has any right to their use in any other 
way or upon any other basis than such as may be flxed by the United 
States or under its authority; sixth, that the reports are property, 
and their ownership rests in the United States; beventh, that the 
state of Kentucky, either as a litigant or otherwise, has no right to 
exercise any control over them, through its courts or otherwise, ex- 
cept as the right may be given by congressional enactment or the 
courtesy of the government; eighth, that the secretary of the treas- 
ury has lawful authority to control or to make régulations for con- 
trolling that property and its custody; ninth, that the régulations 
made were within his authority, and show the only way in which the 
courtesy of the government respecting the matter in hand will, in the 
absence of législation, be exercised, and the courts hâve no power to 
overrule it; tenth, that the stàte court had no lawful jurisdiction, 
right, or power to impose upon the coUector; an offlcer of another sov- 
ereignty, the duty of making copies of the reports, or that of per- 
mittirig others to take them, or that of compiling information from 
their contents; eleventh, that the reports are partS' 6f the govern- 
mental archives, accumulated through mère executive and adminis- 
trative proeesses, and as such are privileged, at least to the extent 
that no other sovereignty in its own interest can seize or control them 
for any purpose whatever without the consent of the sovereign owner, 
lawfuUymànifested; and, twelfth, that the effort to make the col- 
lecter testify to their contents is virtually an atterapt to compel the 
United States to produce them. The proposition underlying ail the 
others is that nobody can acquire any control over or right in this 
class of papers belonging to the United States in any manner, except 
by its authority. Thèse conclusions seem to be supported by 1 Greenl. 
Ev. §§ 250, 251; Jones, Ev. § 780; U. S. v. Eliason, 16 Pet. 291; Ha- 
good V. Southern, 117 U. S. 52, 6 Sup. Ct. 608; Ableman v. Booth, 21 
How. 506; Cunningham v. Railroad Co., 109 U. S., 451, 452, 3 Sup. Ot. 
292, 609; Electoral Collège Case, 8 Fed. Cas. 427; Boyd v. U. S., 
116 U. S. 616, 6 Sup. Ct. 524; Black, Oonst. Law, 441; Ex parte Eeed. 
100 U. S. 13; Carr v. U. S., 98 U. S. 433; Virginia Coupon Cases, 114 U. 
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S. 286, 5 Kiip. et. 911 ; In re Ayers, 123 U. S. 443, 8 Sup. Ct. 164. And, 
to illustiate further, it may be added, upon the authority of Ex parte 
Kowland, 104 U. S. 612, tliat, if a mandamus sliould be sought in this 
case, it would not lie, because no statute bas ever made it the duty of 
the collector to do as required by the state. Of course, it bas not 
been f orgotten nor overlooked that there are cases where the produc- 
tion of private papers in the possession of third persons not parties 
to the litigation can be exacted, but this is generally where the litigant 
bas a rightful interest in them. The rule bas no application hère. 
1 Greenl. Ev. § 559; Am. & Eng. Enc. Law (Ist Ed.) p. 257. Other- 
wise, the party is left to his own resources to obtain the paper, or to 
lay the foundation for secondary évidence of its contents. If the liti- 
gant bas no right in or to the papers in the hands of the third per- 
son, nor any légal interest in them, it might possibly violatë the fourth 
amendment of the constitution to force the latter to produce them by 
an unwarrantable seizure, actual or constructive. And in another 
connection, so far as the distillera' reports are concerned, Boyd t. XJ. 
S. might again apply. 

It seems to the court, upon thèse considérations, that in refusing 
the demand made upon him, and for which be is now in custody, the 
petitioner, an offlcer of the national government, is discharging a duty 
imposed upon him by the laws of the United States and by his lawful 
superior ofScer, concerning the custody of the executive papers and 
private property of the United States committed to his officiai cus- 
tody; that there is no law making it his duty to do otherwise than 
he did; and, therefore, that he is in the custody of the respondent in 
violation of the laws of the United States and of his rights thereunder. 
and should be discharged therefrom. 

An offer was made to prove that it had been the custom of collect- 
ors, with the consent of the distillers, to give the desired information. 
The court held that such testimony, being objected to, was wholly im- 
material, and conld in no wise affect a case where neither the col- 
lecter nor the distiller consented, and where the secretary and com- 
missioner forbade. The petitioner is discharged. 



GENERAL ELECTRIC CO. v. RAHWAY ELECTRIC LIGHT & POWER CO. 

(Circuit Court, D. New Jersey. August 1, 1899.) 

Patents — Vaijditt and Infeinuembnt— Ei.ectkic Railway Contact Devices. 
The Anderson patent, No. 412,155, for an improvement in electric rail- 
way contact devicea, consisting substantially In interposing metalllc 
spring brushes between the forks of the trolley arm and the hub of the 
contact wheel, so as to enclrcle the splndle and bear upon the end of the 
hub, for the purpose of transmitting the eurrent from the wheel to the 
trolley arm, construed, and held to show meritorlous and patentable in- 
vention over the prior devices of the Heysinger patent, No. .359,607, and 
the Vandepoele patents, Nos. 396,310, 397,451, and 408,638; and also 
held infringed. 

This was a suit in equity by the General Electric Company against 
the Eahway Electric Light & Power Company for alleged infringe- 
ment of a patent for ùnprovements in electric railway contact devices. 
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F. H. Betts and L. F. H. Betts, for complainant. 
Charles E. Mitchell and E. C. Mitchell, for défendant. 

KIEKPATEICK, District Judge. This is a suit in equity for an 
infringement of letters patent of the United States, No. 412,155, grant- 
ed to, Albert Anderson, and dated October 1, 1889. Tlie bill prays 
for an injunction and accounting. The invention relates to that type 
of electric railways where the current is supplied to the car from a 
«ouducting wire suspended above the roadway, the electrical connec- 
tion between the orerhead wire and the car being maintained by 
means of a traveling coatact device generally known as a "trolley." 
The trolley In gênerai use consists of a long arm reaching upward 
from the car, upon which it is hinged or pivoted, to the overhead 
conducting wire, with the under side of which it makes contact by 
means of a wheel or roller journaléd between forks on the outer end 
of the trolley arm. The invention of the patent in suit more particu- 
larly relates to certain naetallic conducting brushes intervening be- 
tween the end of the trolley wheel and the frame or fork in which 
the wheel is journaléd for the purpose of maintaining a good elec- 
trical connection against them. Thèse brushes are strips of spring 
copper, or other good electrical conductor, attached at one end to the 
trolley fork. At the other end, which is free, they bear with spring 
pressure on the end of the trolley wheel hub at a point between the 
said hub and the embracing frame or fork, and are so constructed 
. that they embrace the shaft or spindle on which the trolley wheel 
revolves, and thus make contact against the entire end section of 
the wheel hub. This contact brushing device, which takes the elec- 
tric current from the end face of the trolley hub, and furnishes a 
means of passage through thé trolley pôle, and eventually to the car 
motor, is the spécifie part of the invention in suit. It is set out in 
the eighth claim of the patent in suit as foUows : "The combination 
with a trolley frame and trolley wheel of metallic conducting brushes, 
g^, between the hubs of the trolley wheel and the said frame, to op- 
erate substantially as described," The défenses set up by the an- 
swer are lack of invention and complète anticipation, lack of patent- 
able novelty in view of the prier art, and noninfringement on the 
part of the défendant. 

An examination of the drawings, spécifications, and claims of the 
patents cited by the défendant as being anticipatory of complainant's 
device reveals little that is pertinent to this suit. For the most part 
they hâve no relation to electric trolley contact devices, but deal in 
gênerai with mechanisms for making electric contact between any 
rotating and stationary bodies by means of metallic spring conduct- 
ors extending from the one to the other. Of those relating to trolley 
devices for electric railways it will only be necessary to consider the 
patent granted to Heysinger, No. 359,607, dated lyiarch 22, 1887, and 
those to Vandepoele, numbered 396,310, 397,451, 408,638, and dated, 
respectively, January 15, 1889, February 5, 1889, and August 6, 1889. 
The Heysinger patent is for a trolley running in an underground con- 
duit, while those to Vandepoele relate to devices for trolleys run- 
ning overhead in contact with electrically charged conductors. The 
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Heysinger device, shown in drawing 5 attached to the patent, con- 
sists of a trolley arm terminating in a forked frame, between the 
ends of which on the pin or shaft, W, the trolley wheel revolvesi This 
wheel is so arrangea as to engage and make contact with the under- 
ground conductor. The particular form of trolley wheel or roller 
claimed and shown is made in two parts. Each part is a disk of 
métal perforated in the middle, and with flanges to form a hub 
around thèse perforations, whereby to insure sTeady running on a 
small shaft inserted through them. The outward edges of thèse disks 
or roUers are also flanged, one upwardly and the other downwardly, 
so that they will form a grooved periphery and contact surface, in 
which the conductor may lie. The two sections of this split trolley 
are held together and are kept in pressing contact with the conductor 
by means of a light spiral spring inserted between one side of the 
trolley fork and the surface of one of the loose revolving halves of the 
trolley wheel. The only function of this spring, V, is to keep the 
two contact disks together, and give them gentle pressure upon the 
conducting cable. This aloue is what is specified for it in the patent. 
There is nothing similar either in the purpose, construction, or use 
of the complainant's spring contact, g ^, and the Heysinger spring, 
y. They are only alike in that they are springs. In the Vandepoele 
patent, No. 396,310, the means employed for coUecting the current 
from the roUing trolley contact wheel and conducting it to the trolley 
frame and arm, so that it may efflciently pass to and actuate the 
motor below, is relied upon as an anticipation. To collect and con- 
duet the electric current, Vandepoele in this patent provides me- 
tallic spring Angers, one end being in contact with either the periph- 
ery or exterior latéral surface of the rolling contact wheel, and the 
other in metallic connection with the side plates or frame carrying 
the trolley wheel. By this means he seeks to obtain ample continu- 
ons conducting surface without necessitating its passage through the 
bearing of the contact wheel. This he no doubt accomplishes, but 
in so doing he has not anticipated the Anderson device. It is true, 
his object was to make electrical contact between a rotating and sta- 
tionary body, but that alone was not the object of the Anderson 
patent. Devices accomplishing this broad purpose had been patent- 
ed long before Vandepoele's attempt. There were particular re- 
sults accomplished in and by the Anderson device that the Vande- 
poele design neither meant to nor could do. Apparently Vandepoele 
did not recognize the importance of certain peculiarities necessary to 
be observed in order to hâve a proper construction and placing of this 
contact spring on a trolley, and in failing to recognize them made 
no provision for improvements which such knowledge might hâve 
suggested. This is wherein Anderson differed from his predecessors. 
He observed certain defects, and successfully tried to remedy them. 
He made v&luable improvements in the art as it then existed. Thèse 
improvements are not anticipated by this Vandepoele device, as can 
be clearly seen by an examination of the drawings describing it. 
What has just been said in regard to this Vandepoele device is 
equally applicable to the devices set out in the other two patents to 
which référence has been made. In the patent No. 397,451 nothing 
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wilâtevéï is said conçerning a s^ring contact for carrying electrie 
curfent froiû tUe trolley wheel' to tlië trolley arm. The only sug- 
gestion givén that such might haVebéen intended in tliis dévice is 
that in Fig. 3 of the drawings a diàgf^m 'oî à spring i^ shown, which 
mightj jjerhaps, be used for such à purposé. B[owe^èr, this is only 
conjecture, a,!nd no évidence is giveri that such a spring was so used. 
But, WhateV^er the use Of the spring stibi^'n in the diag^âih may hâve 
been, it is ïiôt sô placed or constructèd thât it can for an^ reason 
be considè'reii an anticipation of the Ànderson device. It is not in 
any partieùlar an embodiment of Anderson's intended improvement 
to the art, and is therefore without wèight in considering the patent- 
ability of Anderson's déViee. It needs but a careful observation of 
the apparatus set ont in the remainirig Vandepbele patent, No. 408,- 
038, combined with a khôwledge of v^hat the requisites for a success- 
ful. contact devicè are; ând an uhderstandîng of the improvements 
soughtby Anderson and 'allowed b^ his invention, to ha,ve it apparent 
that thére is much différence between Vandepoele^s contact device 
and the Anderson combination. There are différences in structure 
and arrangement of the two devices. The spring force is differently 
applièd, the shape of thié Contacts différent, as yvell as the point of 
contact between the trolley wheel and the contact devices. The 
want of sjmilarity beconies more évident when wé understand the 
needs of the art, what Anderson by his peculiar construction and im- 
proved contact arrangement did, and vvherein the Vandepoele device 
failed. 

Let us cônsider some of the requireinents of a satisfaCtory trolley 
spring contact device. For proper wofking, thé spring brush must 
transmit without the slightest interruption a current of electricity 
of great power, without occasioning any arc between the wheel or 
spring contact or trolley f rame or shaft. If the contact device be so 
constructèd that there are any small or exposed projecting parts, thèse 
parts are certain to be hit by the arc, and fused or damaged, or be 
stripped ofl by the wire when the wheel becomes derailed and Aies up 
beyond the conductor under the influence of the force exerted by its 
operating spring. The brush must also bear on the wheel with suf- 
flcient pressure to maintain the electrical contact, and keep the sur- 
face clear of dirt and corrosion, while it shall not hâve sufflcient 
pressure to become heated by friction, or interfère with the free, 
smooth moveinent of the wheel. It must hâve a sufflcient area of 
contact to transmit the current under ail possible conditions of serv- 
ice. It must be fully protected against stray arcs and against me- 
chanical injury during shipment, during its running through switches, 
or when the wheel is derailed. It must also be maintained in posi- 
tion against the hub of the wheel despite any drag or twisting tend- 
ency. The protection of the brUshes is of partieùlar importance. 
To illustrate : In an ice storm there is a continuons play of the arc 
around thê wheel, and, if it strikes the spring of the brush, it at 
once draws its temper, and rendors it useless. The location of the 
brush is not only important for their protection, but also for the pur- 
pose of contact without causing frictional injury to the spring or 
wheel under the high speed of o]()ération. It must not retard the 
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wheel movemeat. In thèse respects the trolley contact devices prier 
to Anderson's were of unsatisfactory construction. Heated journals, 
melted and untempered springs, broken contact devices, inefflcient 
contact surface, and gênerai lack of adaptability to the work required 
were some of the problems to be solved by Anderson in his effort to 
produce a successful contact. How does Anderson's apparatus élim- 
ina te thèse defects in prior machines? First, the spring, g ^, is held 
in place by the rivet at one end and by the eye embracing the spindle 
at the other. Hence there is no danger of thèse springs being bent 
outwardly, and thereby fail to bear on the hub of the trolley, or so as 
to corne in contact with a switch box or any external object. It is 
conflned simply and securely in its proper position between the hub 
of the trolley and the frame. Moreover, the spring contact does not 
bear on the periphery of the wheel, nor yet on the periphery of the 
hub, but on the end of the hub, whereby there is a minimum of speed 
of the wheel on the brush, and a minimum degree of retarding action 
of the brush on the wheel. Likewise the area of contact is a flat 
surface, not a cylindrical one with a tangential brush thereon. The 
brush adjusts itself constantly to this surface, and the range of play 
of the extremity of the brush is very small. The contact surface can- 
not be roughened by arcs, as would be the case of a spring bearing on 
or near the periphery of the wheel. By reason of its location be- 
tween the hub of the wheel and the frame, the springs are protected 
against ail mechanical or electrical injury. The springs, not being 
exposed, do not get bent back or stripped o£E. Tliey cannot be in- 
jured by striking the sides of the svvitch or crossing boxes, nor by com- 
ing in contact with cross wires when the trolley is derailed. Elec- 
trically speaking, they are absolutely ijrotected against injury by 
arcs, since no arc generated around the trolley would take the path. 
of the contact springs. It follows from what bas been said that the 
spécifie combination devised by Anderson and set out in the claim in 
suit is both novel and possessed of great utility. There was nothing 
in the teaching of the prior art that rendered this combination ob- 
vious to one skilled therein. The prior patents do not teach that the 
spring should be located and arranged in a protected position be- 
tween the frame and the end of the wheel hub. It was rather the 
obvious thing to locate the conducting brushes or springs upon the 
outside of the trolley frame, and be so arranged that they should not 
bear against the end of the hub of the trolley wheel. Anderson, by 
the combination of the claim of the patent in suit, departed from the 
teachings of the prior art, and did exactly what was not the obvious 
thing. The fact that his combination was so successful, and so well 
overcame the difficulties which had stood in the way of making a sat- 
isfactory contact device, while yet so at variance with the ideas em- 
bodied in previous patents, and that the principle has been followed 
by late inventors, seems to be satisfactory évidence that it required 
invention. In rby opinion, the claim of the patent is valid. Does 
the défendant infringe? The defendant's device consists of a Y- 
shaped trolley head connected at the end by a small shaft or spindle. 
On this shaft or spindle, and between the ends of the trolley arm, a 
trolley wheel or roller rotâtes to collect current from an overhead 
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conductor. For the purpose of carpying the electric current from 
the wheel or roUer to the trolley arm, there are two metallie contact 
springs loeated between the ends of the roller and the trolley arm, 
pressing one agalnst each end section of the roller, and embracing 
the shaft on which the roller revolveS. Thèse springs hâve one end 
in metallie connection with the sidès of the trolley frame and the 
other in electrical contact with the end or face of the hub of the roller 
or contact wheel. It will be perceived that the defendant's device 
embodies the éléments and combination of claim 8 of the Anderson 
patent in suit, No. 412,155. 

Elément for élément, the defendant's âpparatus and eomplainanfs 
deviee are alike. Each has the rotating trolley wheel or roller, both 
having the same function. Each has the forked trolley arm support- 
ing on a shaft between their ends the rotating trolley wheel or 
roller. Each has the metallie spring contact electrically Connecting 
the rotating wheel and the trolley arm, and in each this spring con- 
tact is loeated between the ends of the wheel hub and the trolley 
fork making contact against the hub face or end section of the trolley 
or roller, and embracing the shaft or spindle in which the roller ro- 
tâtes. The defendant's device offers the same relative parts of its 
roller as a contact surface to the spring contact as does the eom- 
plainanfs device, and it has the same kind of spring contact-making 
connection with said surface, and similarly carrying entrent to the 
trolley arm. In my opinion, the contact devices are alike in pur- 
pose and construction, and the éléments and combination of the one 
are the éléments and combinations of the other. There should be a 
decree for complainant. 



COVEKT V. TRAVERS BROS. CO. 
(Circuit Court, S. D. New York. August 9, 1899.) 

1. Patents — Dépenses — Lâches. 

A delay of 14 years in bringing suit, while the owner of the patent linew 
that the défendant was continuaJly engaged in manufaeturing and selling 
an inf ringing deviee, is a bar to a decree for an accounting. 

2. Same— Ropi; Clamps. :; , 

The Covert patent, No. 208,157, for an improvement in rope clamps, con- 
slstiug in Connecting the ends of two ropes by elamping them, under ex- 
trême pressure, with one or Inore open rings of métal, is void beoause of 
anticipation and laclt of novelty and Invention. 

This was a suit in equity by James C. Covert against the Travers 
Bros. Company for alleged infringement of a patent for an improve- 
ment in rope clamps. 

Charles G. Coe, for complainant. 
Briesen & Knauth, for défendant. 

TOWNSEND, District Judge. To the bill of complaint herein, 
alleging infringement of the flrst claim of patent No. 208,157, issued 
to complainant geptember 18, 1878, for an improvement in rope 
clamps, défendant, at final hearing, has interposed nine défenses,, 
which will be considered and disposed of in their order. 
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Said claim is as follows: 

"The herein-described method of Connecting one part of a rope adjacent to 
another part, or the ends of two ropes, by clamplng the same witli one or 
more open rings of métal, under extrême pressure, as set fortli." 

On demurrer, Judge Coxe held that the second daim was mani- 
festly invalid on its face, by reason of want of patentable novelty. 
Covert V. Travers Bros. Co., 70 Fed. 788. The patent covers the 
method of holding two pièces of rope by pressing them together with 
a ring of stiff métal wire. The patent expired in 1895, two months 
after this suit was brought. 

The flrst défense, of lâches, is established by the testimony of the 
complainant himself, who admits that he knew défendant was manu- 
facturing the alleged infringjng device for 14 years before he brought 
suit. Such lâches are a bar to a decree for an accounting, and there 
can be no injunction, because the patent has expired. McLean v. 
Fleming, 96 U. S. 245; Kittle v. Hall, 29 Fed. 508. 

The second défense, that the patent has already been held invalid, 
is both admitted and proved. In 1888, upon final hearing before 
Judge Wallace, a bill alleging infringement of the patent in suit was 
dismissed for want of novelty; and it is not claimed that there is 
any material différence as to the facts in the présent case, or that 
the learned judge made any mistake of fact or law. 

The third défense, of anticipation, is proved by various prier patents 
and printed publications showing métal eyelets, wire or flat strips, 
and clasps and clamps which embody substantially the means covered 
by said second claim. 

The fourth défense, of déniai of invention, is necessarily established 
by the foregoing facts; and the court may take judicial notice that 
the alleged invention is nothing more than the application to a rope 
or cord bf the devices from time immémorial applied to garters, sus- 
penders, curtain cords, and tag strings. 

It is unnecessary to discuss the further défenses of insuffldent 
spécification, nonpatentability for other reasons, noninfringement, 
and abandonment. 

The writer has recently had occasion to condemn the practice of 
speculating on chances in patent causes after an adverse décision, 
by a new suit before a new judge, instead of by a disposition of the 
flrst suit by appeal. It is not «ecessary to point out the application 
of those remarks to this patent for a mère mechanical device utterly 
devoid of merit and of inventive ingenuity. Let the bill be dismissed. 
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(District Court, E. D. Pennsylvania. September 14, 1899.) 

Nos. 29, 30. 

ShIPPING— LiBEL FOR BrEACII OF ChARTER. 

ïhe master of a Britislr vessel, under a time cliarter expiring Aprll 26, 
1898, by instruction of tlie owner, refused to load a cargo at Pliiladelpliia 
for Matanzas, Cuba, on tlie ground ttiat tlie voyage could not be made be- 
fore tlie expiration of the cliarter. Before the vessel could hâve been 
loaded war was declared between the United States and Spain, the port of 
Matanzas was bloekaded, and the vessel would not hâve been, cleared 
for that port. Held that, inasmuch as no actual damage was sustained 
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by the charterer, a libel agaiust the vessel for breach of the charter would 
not lie, and the ground on which the raaster's refusai to load was based 
beeame immaterial. , 

In Admiralty. Thèse were suits in rem agairist the British steam- 
ship Willowdene for breach of charter. 

Biddle & Ward and J. Eodman Paul, for lîbdants. 
Convers & Kirlin and Henry E. Edmunds, for respondents, 

McPHERSON, District Judge. The Willowdene is a British steam- 
er, owned in Newcastle. On January 18, 1898, her New York agents 
chartered the vessel iri thàt city to Daniel Bacon, under a contract 
whdsé tëtms need not bé set ont in détail. It is enough to say, in 
gênerai,' that the charter required the vessel to be delivered to Mr. 
Bacon at a port in the United States north of Hatteras, and that the 
term of hiring was three çalendar months f rom the date of delivery. 
She was thus delivered upon Januaïy 26th, and thereupon began to 
carry cargo to' and from the West Indies. Two voyages were made 
between January 26th and April 13th, and upon the last-mentioned 
date the vessel arrived at New York with an in ward cargo of sugar. 
Upon the second outward voyage she had carried coal from Phila- 
delphiâ to Matan^as andiHavana under a subcharter to the American 
Export Goal Company, and' ûpoh Mareh 16th a second subcharter to 
the coal cpmpany was mâde by Mr. Bacon, providing for the carriage 
of another cal*go to Hàvaïra or MatanzaS oiily, or to both ports, at the 
company's option. The master of the steamer learned of this sec- 
ond subcharter before he left Matanzas on the return voyage to New 
York, and no dtitlbt commuîiicated the fact to the owners in England. 
At ail évents, shortly af ter the ship had returned to New York, prob- 
ably on April i4th or 15th, the ownerS dàbled their New York agents 
that they wbulâ not allow another trip tinder the charter for less than 
£950 per month, this sum being an advahce upOn 'the rate of hiring 
originally agreed upon. It will perhaps explain the présent dispute 
more clearly iï the cbrrespondence between the parties be quoted in 
some détail. 

On April 15th, Benhett, Walsh & Co., the steamship's agents in 
New York, wrotè the foUowing letter to Mt. Bacon: 

"April 15, '98. 

"Daniel Bacon, Esq., New York— Dear Sir: 'We hâve to-day received the 
foUowlng cable from owner lOf Steamship 'Pl'illowdene, reading; 'Willowdene 
expires within ten days. Owner will not allow anotlier trlp under £950 per 
month, présent charter. What are y ou going tb do about it?' We take this 
to mean that the owner wants £950 after expiration o( présent charter. 
Kindly let us hâve your opinion on this matter, so we may cable owners im- 
mediately, and oblige. 

"Youps, truly, Bennett, Walsh & Co." 

To this letter Mr. Bacon replied on the same day: 

"New York, April 15, 1898. 

"Messrs. Bennett, Walsh & Oo., Agents, Br. S. S. Willowdene, City— Dear 
Sirs: Duly replying to your favor of even date, re charter of S. S. Willow- 
dene, I hâve to say that the charter of this vessel expires on the 26th Inst., 
at 9 a. m. You are quite aware that the question of when a charter ter- 
minâtes, under such clrcumstances, has been brought up several times, and it 
has invariably been decided that the time charterer has the right to dispatch 
a boat on any reasonable voyage, up to the time of expiration of the char- 
ter. I calculate to hâve the vessel leave Philadelphia on the 18th Inst. for 
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a quick trip to Cuba and return, and when I flxed her for that voyage I con- 
sidered tbat I had a perfect right to send the boat on such a trip as wm 
necessary to flll out my original time on the boat. I must take exception to 
the owners' right to change the rate of hire money, under any circumstances. 
Either I hâve no right to send the boat at ail, which contention I dispute 
flatly, and cannot entertain, or else the original rate of hire governs any over- 
run of the original charter. 

"Yours, truly, Daniel Bacon." 

The agents responded as foUows: 

"April 15, 1898. 

"Daniel Bacon, Bsq.— Dear Sir: As agents of the owner of the steamship 
Willowdene, and in behalf of owners, and in compliance with their Instruc- 
tions, we notify you that the charter party of this steamer expires April 26, 
and the owners protest against your sending the steamer to Philadelphia 
to-morrow to load coal for Cuba, as you cannot complète the voyage at that 
time, and they hold you liable to the extent of damages, and refuse to con- 
sent to a breach of charter unless rate is made £950 per month for the extra 
time over what the vessel is chartered for. 

"Yours, truly, Bennett, Walsh & Co." 

Upon April IGth, Mr. Bacon repeated the contention of bis previous 
letter: 

"April 16, 1898. 

"Messrs. Bennett, Walsh & Co.— Dear Sirs: Replying to your favor of yes- 
terday, in vfhich, on behalf of the owners of the S. S. Willowdene, you protest 
against my sending the vessel to Philadelphia to load coal for Cuba. I would 
say that It is absurd for the owners to contend that I hâve not this right, 
as the vessel is certainly under my charter, at least until the 20th inst. You 
will, of course, acknowledge that on a low or falling market, were I to at- 
tenipt to redeliver the ship one day before the expiration of the 3 months, 
that owners wotild, of course, refuse to accept my plea that time was aJmost 
up. I can onîy further say that, if the owners in any way préjudice my 
interests, I will hold them, and the ship, strlctly accountable for any damage 
which I sustain, and, of course, I expect to be responsible to the owners for 
any liability I may incur of any kind, under our présent charter. 

"Yours, truly, Dauiel Bacon." 

Upon the same day the master wrote the following letter to Mr. 
Bacon : 

"Dear Sir: Replying to your letter of the 15th inst., to my agents, I beg 
to advlse that I am not informed of any case in which it has been declded 
tliat the time cliarterer has the right to dispatch a boat on a voyage on 
which she cannot be at least on the way back to her port of return delivery 
at the time «f the expiration of the original term. You hâve advised me by 
téléphone to-day that you do not thinl; the diseharge of the ship will be com- 
pieted before Monday, the ISth inst. She could not, therefore, reach Phila- 
delphia before the 19th, and, judging by my expérience on the two previous 
voyages on wliich I hâve loaded coal under yoor charter, I could not leave 
Philadelphia before the 21st or 22d. By leaving on the 21st or 22d, we 
would reach Matanzas about the 27th, as six day s must be allowed for the 
passage. On my previous voyages, it has takrn 11 days to rlischarge a fuU 
targo of about 3,100 tons in Havana, and 8 days to discharge 2,000 tons iu 
Matanzas. Basing the probable despatch for this voyage on the expérience 
of the previous voyages, the discharge in Matanzas would not be flnished 
before the 8th or 9th day of May, and, if the ship returned in ballast, she 
would probably reach New York about the 14th or 15th of May. If we 
brought a return cargo of sugar, from seven to ten days would be used in 
the loading of it, at the rate of the previous voyage, which would retard our 
arrivai hère until about the 22d to 25t!i of May, or nearly a month beyond 
the period of yoiir présent charter. On the last round voyage, you will re- 
call that we sailed from New York on the 8th of March, and from Philadelphia 
on the lOth, and only arrived back in New Y'ork on the 13th of April. If this 
length of time were consumed on another voyage, our return hère, assumlng 
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that we left on the 18th of April, Tirould be about the 24th of May^ My own^ 
ers conslder It would be unreasonable tov you to detatei the shlp so long be- 
yond April 26thj at 9 a. m., the date on which the charter party dated 18th 
of January, 1898, WiU expire. I am instructed, therefore, to décline to enter 
upon another voyage to Cuba under the existing contract. 

"Yours, very truly, Wm. Anderson, Master." 

Meanwhile the cargo was being discharged, and, in anticipation of 
the completion of this worli, Mr. Bacon gave the master of the vessel 
the following instructions on Friday, April 15th: 

"April 15, 1898. 

"Capt. Anderson, S. S. WlUowdene— Dear Sir: I expect to get the Willow- 
dene under way for Philadelphia, Monday, and you should therefore be up to 
Philadelphia, and alongside of the coal wharf, If possible, by Wednesday 
morning early, The vessel wlU load at Greenwich, as before. If the AVillow- 
dene gets a ,falr start Wednesday morning, shippers expect to finish her 
loading in tlme for her to sail Wednesday. Considering the possibility of 
trouble between the governmenta of Spain and the TJnited States, before your 
shlp can get away from Cuba, I wish to lay ont the foUowing plans, in the 
event of communication belng eut off between myself and you after you hâve 
left Philadelphia: First, as to collection of freight: As before, we cannot, 
of course, demand payment of freight until after the shlp flnlshes discharglng, 
under ordinary circiunstances; but if fhere is any way of getting it, or any 
part of it, In advance, I will trust you to take the necessary steps. If upon 
the vessel's dlseharge, should war hâve brol^en out previously, the only way 
to do, I suppose^ )S to try and get the cash In hand, and keep It on board the 
ship until you rieturn. I will write Messrs. D'Costa on the subject, so that 
they will work with you. Xhen, should the ship be unflxed for homeward 
cargo, after trouble had commenced, I will leave the chartering in the banda 
of yourself and Messrs. D'Costa. ïhe last rate paid on sugar was 13 cents 
per 100 pounds; 10 cents per 100 pounds would give me a small profit on the 
ship. Of course, you would do ihe best you could as regards- getting a good 
freight. If it should be impossible to get any homeward cargo, you will, of 
course, get clear of Cuba as soon as possible, and I would suggest your toucli- 
ing at the nearest port, say Key West, for orders, wiring me your arrivai im- 
mediately. With nothing further to mention, I am, 

"Yours, truly, Daniel Bacon. 

"Please mail or dellver letters herewith upon arrivai in Matauzas." 

The dispute having reached this stage, counsel were consulted by 
both parties, — indeed, the consultation may hâve been somewhat 
earlier, but the précise date is not important, — and the probability 
of an appeal to the courts became évident. Counsel for the vessel 
prepared to enter security in case a libel should be flied, ànd agreed 
that she should not leave New York until security was given. On. 
April 18th, the f ollowing letters were exchanged : 

"Api. 18, '98. 

''Daniel Bacon, Esq.— Dear Sir: S. S. Willowdene: I hâve cabled my owh^ 
ers in pursuance with my letter to you of the IGth, and, although the boat is 
chartered until the 26th, they are willing (so you do not pay dead hlre) to 
take the boat as soon as she has flnished discharglng her cargo. But, as I 
notified you on the 16th, they will not allow the boat to proceed on another 
voyage to Cuba, as it would be In violation of charter party, for reasons stated. 
The charter party expires on the 26th; to-day is the 18th, which leaves but 
eight days between to-day and the expiration of présent charter to proceed 
to Philadelphia and load for Cuba; and, practically speaking, the charter 
party would be about finished before I left the Untted States. 

"Yours, truly, Wm. Anderson, Master." 

"April 18. 1808. 
"Çapt. Anderson, Br. S. S. Willowdene— Dear Sir: Replying to your variou» 
favors re withdrawal of your vessel from my time charter, please note that I 
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eunnot allow any of your contentions. Kindly repair to this offloe promptly, 
to enable me to clear your vessel for Philadelpliia. She will be diseharged 
this evenlng, and I want to get lier ofC to sea. If you violate our cliarter in 
any way, such as witlidrawing the sliip, I will sustain damages, and the ship 
will also be liable for any damage sustained by the subeharterers (tbe ship- 
pers of lier coal cargo), and I must hère reiterate that ship and owners will 
be held strictly accountable for ail losses to me of any Isind whatsoever. 

"Yours, truly, Daniel Bacon." 

"April 18, 1898. 
"Capt. Anderson, Br. S. S. Willowdene— Dear Sir: As you bave declined to 
clear the ship for Philadelphia this afternoon, as requested by me, I beg to 
advise you that, shouid any loss of time resuit through this refusai, I shall 
hold the ship responsible, and deduct the time iost. 

"Yours, truly, Daniel Bacon." 

"April 18, 1898, 
"Daniel Bacon, Bsq., Messrs. Aiexander & Ash, 1 Broadway, New York— 
Dear Sirs: S. S. Willowdene. We hâve just been informed by Messrs. Aiexan- 
der & Ash that they propose to file a libel forthwith against this vessel, and 
stating that the master has to-day refused to go to Philadelphia under the 
pending charter party. This is to inform you that no such refusai has been 
made, and that the captain is now and has at ail times been ready to pro- 
ceed in due course to Philadelphia or to any other port within the proper 
terms of the charter party. He has been in consultation with us on this 
subject, with the understanding that we were to furnish security to a libel 
that would be filed by your proctor, Mr. Mackiin, for a refusai of the vessel 
to proceed to Cuba, and there never has been any issue between us with 
respect to her proceeding to Philadelphia. We are prepared to furnish you 
security to a libel demanding that the ship shall proceed on the voyage to 
Cuba heretofore contemplated by you, and the only reason the vessel has not 
cleared to-day is that it was understood tliat proper security must flrst be 
given, before she would be permitted to leave this port, and it has been in 
satisfaction of this understanding that she has remained. Under thèse cir- 
cumstances, the master is quite willing and hereby tenders his ship for a 
voyage from hère to Philadelphia, and will clear and proceed for that port at 
the earliest opportunity, upon your instructions and waiver of the require- 
ments for security before departure, which has heretofore been the under- 
standing between the attorneys for the respective sides. You will take notice 
that Mr. Bacon's letter of this date was not received by the master until it 
was too late to hâve cleared, as, aithough the custom house remained open 
until 4 o'clock, the British consul's otïice closed at 3 p. m., to which fact 
the master directed the attention of Mr. Stoddard on his conversation witii 
him after 3 p. m. to-day. 

"Yours, very truly, Convers & Kirlin, Proctors for Willowdene." 

To the last letter Mr. Bacon replied on April 19th: 
"Messrs. Convers & Kirlin, g. S. Willowdene— Dear Sirs: I hâve duly to 
acknowledge the receipt of your vaiued favor of the ISth inst., directed to 
myself and my attorneys, and the contents of same hâve my most careful atten- 
tion. In regard to your varions little légal excuses regardiug the clearing of 
the ship, allow me to say that I had no use for them whatever, and, in fact, 
do not take them seriously. The real state of the case, in my opinion, is as 
follows: ïhe owners of the vessel, on account of the increased value of time- 
chartered beats, are trying to extort an additional £100 hire from me, in a 
case in which they must know well they are morally and technieally in the 
wTong, and I was surprised at your entertaining the case. I présume I hâve 
been selected as the party to which a test case is to be applied, and I, on my 
part, shall use my best efforts to make the owners of the vessel pay for 
their unwarrantable interférence. Probably you do not intend to make mis- 
statements, but I am quite ready to produce my witnesses to show that the 
captain did actually décline yesterday, and, furthermore, would state that on 
8aturday he understood fully that he was to clear on Monday morning, and 
would lîave done so had owners attended to their own business. Tiie ship is 
aow cleared, and ready to sail for Philadelphia, and wiil load there and sail 
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according tomy oh^rter party, unless I learn meanwhile of some better reason 
for her Dot so doirig than tas, as yet, been presented to me. 

"Yours, tmly, Daniel Bacon." 

There bas been some controversy doncerning the delay of the vessel 
in leaVing New York. I do not think tbat such delay as may bave 
occurred, sbould bave any influence in tbe décision, but, in any case, I 
see no fault in tbe vessel. Her cargo was not discbarged until 5 
o'clock in ihs afternoon of tbe 18th. Sbe did not receive ber papers 
f rom tbe Britisb consul until 10 or 11 o'clock in the morning of tbe 
19tb, and sbe sailed between 2 and 3 o'clock on the same day. Sbe 
reached Philadelphia about balf past 7 on the morning of tbe 21st, 
and, in obédience to tbe instructions of Mr. Bacon's agents in tbat 
city, proceeded to pier 4, at Greenwicb. Thereupon tbe master ad- 
dressed tbe follovi'ing inquiry to the agents, and also to the American 
Export Ooal Company: 

"Geritlemen: In view of the fact that the charter party between the 
steamer and Daniel Bacon will expire by limitation at 9 a. m. on the 26th 
of April, I désire to know before taking any cargo on board what port it is 
destined for. Yours,; vely truly, Wm. Anderson, Master." 

To this letter of tbe master thèse replies were sent upon tbe same 
day: 

"International Coal-Mlning Co. 

"Philadelphia, April 21, 1898. 
"Mr. William Anderson, Master Steamer Willowdene, Phila.— Dear Sir: 
Eeplying to your favor of date, the coal to be loaded Into the steamer Willow- 
dene Is destined for Matanzas, Cuba. 

"Respectfully yours, Henry W. Lambirth, Président." 

"Philadelphia, April 21, 1898. 
"Captain Anderson, Br. S. S. Willowdene— Dear Sir: In reply to your com- 
munication of even date, we would state that the time charterer, Daniel Ba- 
con, of New Yorli, bas given us instructions to hâve your vessel load a full 
cargQ of, coal, which is ready and waiting, and that we are to clear the vessel 
for Matanzas, Cuba. We hand you herewith eopy of charter under which 
said cargo is to be loaded, and inslst upon your commencing to load at 
once, or your steamer will be held liable for ail losses, damages, etc., arising 
from your refusai to carry out contract. 

"Yours, truly, I. Westergaard & Co., Agents for Daniel Biieon." 

Wbereupon the master rejoined to the agents and tbe company as 
folio ws : 

"Philadelphia, 21 April, 1898. 
"Gentlemen: Having received notice from you that the cargo ordered to be 
laden où board my steamer is bound for a port in Cuba, I beg leave to refer 
to my letter of April 16th, to Mr. Daniel Bacon, the charterer of this steamer, 
and to inform you that I décline to load any cargo of coal for a port in Cuba, 
upon the grounds stated in that letter. 

"Yom-s, very truly, Wm. Anderson, Master." 

The coal company answered, insisting that the vessel sbould pro- 
ceedtoload: '.]S:ew York, Aprll 21, 1898. 

"Captain S. S. Willowdene, Mr. Wm. Anderson, Philadelphia— Dear Sir: We 
beg leave to advise you that we shall hold your steamship and owTiers liable 
for any damage Incurred because of noncompliance with the conditions of 
contract entered into between the American Export Coal Co. and Mr. Daniel 
Bacon, the chartered owner of your steamer, and we shall take such steps as 
are necessary to enforce our rights. You will please proceed to load at once, ' 
as the coal is standing at the piers. 

"Yours, truly, American Export Coal Company, 

"Henry W. Lambirth, Vice Président" 
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This closed the correspondence, except that Mr. Bacon telegraphed 
to his agents during the day, inquiring whether the master objected 
to ail West India ports, or only to Cuba, and in reply to the inquiry 
the master wrote the following letter : 

"S. S. Willowdene, Philadelphia, 21 April, 189S. 
"Messrs. I. Westergaard & Co.— Gentlemen: Keferring to telegram read 
to me by Mr. Butler inquiring whether I object only to Cuba or to ail West 
ludia ports, I beg leave to say that if you will notify me whieh port you wish 
to Bend the ship to in West Indies I will then give you a reply. 
"I r«main, gentlemen, yours, respeetfuUy, 

"Wm. Anderson, Master." 

No answer was given to this communication, and nothing further 
seems to hâve passed between the parties. On April 22d, Mr. Bacon 
attached the vessel, and on April 23d the coal company took similar 
proceedings. The marshal's custody continued until noon of April 
2Gth, when security was entered, and the ship was released. 

The libelants' position is clearly indicated by the foregoing cor- 
respondence. In brief, itmay be stated thus: Under a time charter, 
the vessel may be sent upon a voyage to any port permitted by the 
contract, at any date before the expiration of the charter, although 
it is certain that the voyage cannot be flnished lintU after the charter 
expires; or, at least, she may be sent upon a voyage to the same ports 
at which she bas been previously trading under the charter, or upon 
a voyage not longer than those which she has previously completed, 
although it is certain that the voyage cannot be ânished untU after 
the charter expires. The claimant disputes this position, and con- 
tends that under such a charter the vessel cannot be sent upon a voy- 
age from which it is certain she cannot return until after the term of 
hiring has expired. The question is important, and not easy to an- 
swer. It is rendered more difficult in the présent case, because the 
charter now before the court contains conflicting provisions, which no 
construction can fully harmonize. There is a question also concern- 
ing the existence of a custom in the port of New York, that may aflect 
the rights of the parties under a time charter; and a third question 
concerning the right of the coal company to file a libel in rem, no 
cargo having been received under the subcharter. But I pass thèse 
questions Tvithout deciding them. They may arise hereafter before 
the circuit court of appeals, but it seems to me to be useless for the 
district court to consider and décide them, if I am right in believing 
that both libels must be dismissed for a reason that is alone suflBcient. 

This reason is the breaking out of war between Spain and the 
United States on April 21st, followed immediately by the blockading 
of the ports of Havana and Matanzas, whereby it becarae impossible 
to undertake the voyage upon which the libelants were insisting. 
The facts are well known. On AprU 20th, congress passed a resolu- 
tion demanding that Spain should at once relinquish its authority 
and government in the island of Cuba, and withdraw its land and 
naval forces theref rom ; and the président was directed and empowered 
to use the entire land and naval forces of the United States, incl jding 
the militia of the several states, to carry the demand into effect. 
This resolution was communicated to the Spanish government on the 
same day, and diplomatie relations between the two countries wf re 
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immediately broken off. This breach was recognized by both nations 
as a state of war, and accordinglj when congress, on April 25th, made 
the formai déclaration, tlie statute announced "that war bas existed 
since the 21st day of April, A. D. 1898, including said day." On April 
22d, the président proclaimed a blockade of the north coast of Cuba, 
l)etween Cardenas and Bahia Hoûda, thus including Havana and 
Matanzas; and the blockade was at once inade effective, and contin- 
ued for several months. The coUector of the port of Philadelphia 
would hâve ref used to clear the Willowdene for Havana or Matanzas 
on April 21st, if a clearance had been applied for on that day, and of 
course there would hâve been a similar refusai afterwards, as long 
as the blockade remained in force. Thèse facts, I think, faH within 
the clause of the charter concerning "restraint of princes, rulers, 
and people," and excused the ship from undertaking the voyage in con- 
troversy. By the déclaration of war, it became unlawful for an 
American citizen, whether an individual or a corporation, to trade 
with the enemy, even in a neutral ship; and, even if the trade had 
been lawful, the charter could no longer be carried out, because the 
ship cquld not enter the blockaded ports. There was no alternative 
order to go elsewhere. The master was directed to sail for Cuba, — 
a particular port of that island being specifled, — and when he declined 
to undertake such a voyage no further instructions were given. 

I do not understand the libelants to deny the gênerai propositions 
just stated. Their answer is that this défense cannot now be taken, be- 
cause the master's refusai to go to Cuba was put distinctly upon a dif- 
férent ground, and to this ground they insist that the ship must now 
be conflned. The answer might be sound enough in many cases, but 
I do not think it is sufiicient in the présent controversy. Assuming 
that the contract between the parties was broken by the refusai of 
the master to sail for Cuba, upon what theory are the libelants to 
recover damages? Manifestly, upon the theory that the voyage could 
hâve been made, save for the master's wrongful conduct, and there- 
f ore that the charterers hâve been deprived of the profits that would 
otherwise hâve come into their pockets. But this theory breaks 
down entirely in the face of the, facts. Even if the captain had 
agreed to go, the voyage could not hâve been made, and, of course, no 
profit would hâve accrued theref rom to either charterer. To allow 
a recovery of profits that could never hâve been realized, merely be- 
cause the Hiiaster put his refusai upon one ground rather than upon 
another, seems to me impossible. In the situation now bef ore the 
court, it is the fact of refusai that is important, and not the master's 
reason therefor. When he refused, a state of war existed, and the 
contemplated voyage was unlawful, the charterers being American 
citizens; and, bef ore the cargo could hâve been taken on board, the 
unlawful voyage had also become impossible, an effective blockade 
having been established. The refusai had abundant support, there- 
f ore, and I see no légal' or équitable reason to estop the ship from set- 
ting up now the complète justification that actually existed, although 
another ground for the refusai was theu pelied on. The libelants 
were not injured in any degree by the master's ignorance that war 
existed, and by his conséquent silence upon this point. 

In each case the libel will be dismissed, with costs. 
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GRIFFIXG V. A. A. GRIFFING IRON CO. 

(arcuit Court, D. New Jersey. September 18, 1899.) 

Corporations — Suit bt Stockholder — Ghounds for Appointment of Re- 

CEIVER. 

Proof of usurpation, ultra vires, fraud, or gross négligence on the part 
of the clirectors will alone justlfy a court in appointing a reeeiver for a 
solvent corporation at suit of a stockholder. The fears of the complainant 
that a suit brought by the corporation against an officer will not be dill- 
gently prosecuted, owing to the relations of the parties, will not warrant 
the appointaient of a reeeiver to take charge of such suit, where no 
lâches on the part of the corporation is shovvn. 

This was a suit in equity by a stockholder in a corporation for the 
appointment of a reeeiver, and to wind up the business of the défend- 
ant. On rule to show cause against the appointment of a reeeiver 
pendente lite. 

Théodore F. Hamilton and Edward S. Griffing, for complainant. 
William L. Edwards and Clifford W. Hartridge, for défendant. 

KIKKPATRICK, District Judge. The complainant in this cause 
is a stockholder in the défendant corporation, and as such asks the 
court to appoint a reeeiver to close its business, because it is in- 
solvent. The charge of insolveney not only is denied under oath 
by the ofScers of the company, but an inspection of the figures set ont 
in the complaint fails to substantiate the charge. The allégation in 
the bill is fhat, after the payment of ail its just indebtedness, there 
will remain |60 per share to be distributed to shareholders. The bill 
aiso sets out that there is a certain suit i>ending in the courts of the 
State of New Jersey, which has been brought by direction of the board 
of directors against the présent vice président and gênerai manager of 
the company, to recover certain moneys which hâve been, as is 
charged, fraudulently appropriated. The complainant says that, on 
aceount of the relation of the parties, he fears this suit will not be 
diligently prosecuted, and he therefore asks the appointment of a re- 
eeiver to take charge of the same. The answering afîSdavits show 
no lâches on the part of the company's solicitors in the prosecution of 
the suit. No term of court at which it could be heard has beén al- 
lowed to pass by. The pleadings hâve been promptly iiled, and no 
extension of time asked for or given by eitlier party. There is no 
déniai of facts. The questions raised are purely légal, and the inter- 
férence of officers not probable. So far as appears, the case is pro- 
gressing regularly to anal hearing. No need is shown for the inter- 
position of the court to protect the interests of creditors or stock- 
holders from any breach of trust by the directors. Such necessity 
should clearly appear to warrant the court in assuming the manage- 
ment of a solvent corporation, and take the conduct of its business out 
of the hands of the directors, to whom it has been intrusted by a ma- 
jority in interest of the stockholders. Proof of usurpation, ultra vires, 
fraud, or gross négligence alone would justify such action. The pre- 
sumption is that the directors will act in good faith, an^ for the best 
interest of the company, and this presumption is not overcome bv the 
00 F.— 37 
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fears of a stockholder, unsupported by facts, that a contrary course 
of conduct will be pursued by them. There is no proof of disbonest 
purpose on the part of directors in the conduct of the suit already be- 
gun, and no sufHcient reason sbown why a receiver should be appoint- 
ed pendente lite. The rule to show cause will be discharged. 



JACK V. WALKER et al. 

(Circuit Court, S. D. Ohlo, W. D. June 8, 1899.) 

Taxation— MoBTGAGBs Ownbd by Nonrbsident — Ohio Statuts. 

Debts owned by a nonresident of the stàte of Ohilo, evidenced by notes 
andmortgages on real estate withinthe state, are flot taxable there, imder 
Kev. St. Ohlo, §§ 2731, 2734, 2735, unless the possession and control of 
the securities for the purpose of Inyestment and reinvestment hâve been 
surrendered by the owner to a resldeiit agent, i 

In Equity. 

On the 28th day of February, 1895, the appellee, John V. Jack, flled hls blll 
in chaneerj^ In the United States circuit court within and for the Southern 
district of Ohio against the appellants, Isaac'N. Wallier, audltor, and Charles 
H. Eula-sp, treasurer, of Warren county, Ohio, In hls blll, Jack averred that 
the matter and amount in dispute, exclusive! of Interest and costs, exceeds 
the sum Or Value of $2,000; that he is and hàs been a résident of the state 
of New York for more than elght years làst past; and that the défendants, 
Isaae Ni Walker and Charles H. Eulass, are résidents and eiiJfeens of the 
state of Ohioi that he is the i owner of certain moneys and crédits evidenced 
by promissory notes securedby mortgages upon real estate in Warren county, 
Ohio; that Isaac N. Walker is audltor, and Charles H. Eulass is treasurer, of 
said county; that the audltor is about to place on the tax duplicate of said 
county attd assess against Jack the taxes about to be levied on hls moneys 
and crédits to the amount of $297,794. He further averred that the auditor 
is about to assess illegally against Jack taxes on the above-described moneys 
and crédits, and to certify the same to the treasurer for collection, and that 
the treasuïer is about to coUect the same, without authorlty of law. A re- 
strainlng brder was prayed for and allowed. Défendants flled a gênerai de- 
murrer to the blll, which was overruled, and they thereupon flled their answer 
to the blll. In their answer, défendants admltted the averments regarding 
the citlzenship of défendants, the nonresidenee of Jack, and officiai capacity 
of défendants, as set forth in the blll; that Jack owned the moneys and 
crédits described in the blll, and that thé same were evidenced by notes se- 
cured by mortgages on real estate in Warren county, Ohio; that défendants 
were about to list for taxation the moneys and crédits above described, and 
that they were about to levy and collect such taxes as should be assessed 
against the same. Défendants denieii that the taxes so about to be assessed, 
levied, and collected by them were illégal, and they further denied ail man- 
Der of unlawful acts and proceedings chargea in said blll. They further aver- 
red in their answer that said moneys and crédits specifled in complainant's 
bill during said years were invested, loaned, and controUed within the county 
of Warren, and state of Ohio, by one George W. Carey, the agent of eom- 
plainant, vpho was during ail said years a résident of said county and state. 
Complainant flled the usual replication. The case was tried upon the évidence 
introduced by the parties. For former reports, see 79 Eed. 138; 31 G. O. A. 
462, 88 Fed. 576. 

1 As to taxa'tion of Intangible property of nonresidents in gênerai, see note 
to Walker v. Jack, 31 C. C. A. 467. 
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Faxton, Warrington & Boutet and Wm. F. Eltzroth, for complain- 
ant. 

Wm. McDonald and George Burr, for défendants. 

OLAEK, District Judge (after stating the facts as above). Only 
a single narrow question is open as the case cornes back hère. Up- 
on the whole case I conclude that the money and crédits hâve not been 
surrendered to the control of Oarey so far as to give a situs for taxa- 
tion in Ohio. It is not necessary to r efer to the cases examined. 
Carey's connection with the loans was rather in the way of clérical 
aid than as agent in possession and control for investment and rein- 
vestment. Jack does not at any time appear to hâve surrendered 
control or the right to possession, such as an agent must hâve to give 
the crédits a tax situs. It is not to be doubted. I think that the 
législature of Ohio might flx the situs of an investment like thèse 
raortgages in Ohio for the purpose of taxation. But even under the 
dictum which the court of appeals feels disposed to respect, it is not 
crédits in the hands of Carey, or under his control. The truth is that 
the législature has never attempted in terms, nor by any fair implica- 
tion, t» tax securities like thèse at ail, and I hâve no doubt that sur- 
prise would be felt at such a construction of the statute if ever adopted 
when the point calls for a décision. I décide no question except the 
single one left open by the court of appeals, and that is decided in 
plaintiff's favor. Whether plaintiff is a citizen of Ohio or New York 
is, of course, not touched, but it is apparently a far more serious ques- 
tion than the one now disposed of . Decree for complainant. 



SINSHEIMBR et al. v. SIMONSON et al. 

(District Court, D. Kentucky. September 20, 1899.) 

No. 108. 

BaNKRUPTCT— PeTITIONINO CbEDITOKS— ESTOPPEI,. 

Where a debtor made a gênerai assignment for the benefit of hls cred- 
Itors, and the assignée qualifled and brougbt a suit in the proper state 
court for the settlement of the trust under the direction of the court, and 
wlthln four montbs thereafter certain creditors filed a pétition in involun- 
tary banliruptcy against the assigner, alleging such assignment as an act 
of bankruptcy, held, that they were not estopped to maintain such pétition 
on any or ail of the folio wing grounds: (1) ïhat, havlng knowledge of 
the assignment and of the acts of the assignée thereunder in conductlng 
the business and selling the stock on hand, they delayed instituting pro- 
ceedings for two months; (2) that, pending a proposition for compromise, 
they sold to such assignée for cash sœall bills of goods to replenlsh the 
stock and make it more salable; (3) that they submitted to the assignée, 
at his request, unverified statements of their claims, for the spécifie pur- 
pose of comparing the same with the entries in the insolvent's books; 
(4) that an order made by the state court for the sale of the assignor's 
goods was submitted to the attomeys for the sald creditors, and by them 
Indorsed "Seen." 

In Bankruptcy. Pétition for adjudication in involuntary bank- 
ruptcy. 
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feohn, Baird & Spindle, for pétitioning creditors. 
M. A., D. A. & J. G. Sachs, Humphrey & Davie, and A. E. Wilson, 
for respondents. 

EVANS, District Judge. Tliis court in March last, for reasons 
stated in the opinion then announced (92 Fed. 90''), refused to permit 
tlie flling of the answer then tendered by the défendants. The time 
for answering had previously expired, and the court, upon that as 
one of the grounds and in the exercise of its discrétion, thought the 
answer should not be flled. This discrétion was largely influenced 
by the view that the answer did not state a défense, and possibly by 
some suspicion that its averments were exaggerated. Overruling 
this exercise of discrétion upon appeal by one only of the alleged 
banlfrupts, namely, D. G. Simonson, the circuit court of appeals re- 
versed this judgment. 95 Fed. 948. In its opinion the court said: 

""Ooming to apply our conclusions to the case at bar, we cannot doubt that 
the answer tendered made a case of estoppel against the petitloners. Thej 
are alleged to hâve become parties to the assignment proceedings, to ha^e 
filed thelr claims under the assignment, and to hâve requested a réfère; 'j 
to pass upon their claims, the accounts of the assignée, and the questions of 
distribution. The.T walted three months and a half before fillng thelr peti- 
tloh. By their acquiescence, they certainly induced the assignors, the as- 
signée, and the purchasers of the assets from the assignée, to believe that 
they would not seels to set aslde the assignment. Were the assignment to be 
set aslde now, it would avold every sale the assignée has made, and revest 
in the trustée In bankniptcy tlie title of the assignors. It Is conceded that 
the distribution, under the assignment, would be exactly the sanie as under 
the bankniptcy proceedings. The bankniptcy proceedings will only increase 
the costs, and possibly defeat the payment of the costs already earned in the 
State court proceedings. Had thèse creditors filed their pétition soou ;. Jer 
the assignment, ail the unjust résulta of their deiay pointed out would liave 
been avoided; for then the assignée would not hâve sold the assets ul the 
State offlcers woùld not hâve rendered the services, and the credito- would 
not hâve distribution delayed by four months." 

Since the return of the case issues hâve been formed, and upon the 
trial the évidence was heard orally before the court, and much lati- 
tude was purposely allowed. It took a somewhat Wîde range, but the 
hearing gave the court good opportunities for weighing it, and form- 
ing some conclusion as to its value and credibihty. It did not escape 
attention that only one of the alleged bankrupts testified,althoughthe 
others were présent in court, and he seemed to hâve less interest 
in it than might hâve been expected. He alone had taken the appeal, 
he alone had sworn to the original answer, and he alone, by the later 
pleadings, has raised the issues now to be determined. 

In passing upon the questions involved, the circuit court of appeals 
had necessarily assumed that the averments of the answei" were true, 
and, being so, it was held that the facts stated would estop the peti- 
tloners from claiming the relief prayed for in the pétition. But in 
an amended answer, filed by D. G-. Simonson since the return of the 
case, one, at least, of the material averments upon which the circuit 
court of appeals had acted was withdrawn, and on the trial there was 
not evèn an offer to prove either that the petitioners had become 
parties to the assignment proceedings in the state court, or had filed 
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their claims under thé assignment in any légal or statutory sensé, or 
had requested a référence to pass upon the claims, the accounts of 
the assignée, or the questions of distribution. The allégations of 
the answer on thèse points were entirely abandoned, and in lieu of 
the claims set up originally others hâve been substituted, thus mak- 
ing practically an entirely new défense. The court might comment 
with some plainness upon the new situation thus developed, particu- 
larly in view of the utter failure of proof upon the facts assumed to 
be true in passing upon the case in the circuit court of appeals, by 
reason of the unfounded assertion of which considérable damage has 
probably resulted to the estate in the way of continued rentals, and 
to the creditors in the way of interest and delay. But, passing this 
phase of the case, stated in gênerai terms the claims now set up by 
the défendant D. G. Simonson are — ^First, that the petitioners are 
estopped because they knew of the assignment, and of the acts of the 
assignée thereunder, in conducting the business and selling the mer- 
chandise on hand, and yet, with this knowledge, delayed instituting 
the proceedings for over two months; second, that soon after the 
assignment, and with knowledge of it, the assignée purchased of one 
of the petitioners $287.04, and of another |250.25, worth of goods to 
replenish the stock, and make it more salable, and paid the cash 
therefor; third, that the assignée, soon after accepting the position, 
notiiied the petitioners of the assignment, and requested them to send 
to him a statement of their claims, which they did; and, fourth, that, 
after the assignée had instituted an action in the Jefferson circuit 
court, an application to that court was made by his counsel for direc- 
tions to sell the remuant of the stock of merchandise on hand, flx- 
tures, etc., and upon the order entered in the case respecting this 
matter the following words, before its entry, were written, namely, 
"Seen. Kohn, Baird & Spindle ;" and it is also claimed that the costs 
and expenses of administering the estate in this court will be as great 
as in the state court. 

Upon this substituted contention of the défendant D. G. Simonson, 
the issues were formed, and the court has been in some doubt as to 
the proper practice,— whether to make findings of f act, or whether to 
iile a full sténographie report of the évidence, and, treating it as the 
dépositions of the witnesses, make it part of the record. As being 
best in tbis particular instance, the doubt will be solved by doing 
both. 

First, nowever, it may be well to dispose of one phase of the case. 
On February 14, 1899, this proceeding was brought by Sinsheimer, 
Levenson & Co., Freeman Bros., and N. Snellenburg & Co., three 
creditors whose claims aggregated about |10,000. On April 1, 1899, 
the Louisville Banking Company, A. Meinecke & Son, the Kenton 
Hardware Manufacturing Company, the Scotland Xeck Cotton-Mills 
Company, and Rowe & Cronin, flve creditors whose debts aggregated 
about f20,00(l, flled another pétition, having for its object the same 
relief as was asked in the flrst proceeding, and based upon the same 
alleged act of bankruptcy. Before the hearing, the court directed 
that tiie iive last-named creditors should be added as petitioners in 
this case, and then entered an order consolidating the two proceed- 
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ings into one. At tlie hearing it vvas clearly shown that the flve 
last-namted parties liad "éîtlièï"provêd and flled theiréialnis in the 
àtatèi fcotiit proèeeding, ot' liad Voluntai'ily becômë parties to it. Up- 
OB tUis' stûté of fact, n'ndër 't&te' rufe' esfablisliêd. in tMs case by tlie 
eiïtflri»! éouf t ot âppèàfe; ' • thoSë ' 'flté 'petitioneifs' are estopped f rom 
cïaiming the relief sôught.'- Th^ will'flot herëafter 'be regarded as 
petitiën-èré.' Gnl;^' the three 'ctéditors %ho joihed in thë pétition 
flrst fllèd^will be treateid as istlMi:' " ■ ' - 

Limiting its considération të them, tlie court, npbn the évidence, 
flnds the material îacts tb 'be as follows, namely: On December 5, 
1808, thë' co-partnership firtil of SimotiSon, Whiteson & Co., com- 
posed 6f D;'G-. Simonson, l'Whiteson, and Léo Stèrn, being then in- 
solvent^ éxëcuted and delivè'red to L. Comingor, their head book- 
keeper, a gênerai àssignmeht for the beneflt of their cfeditors, which, 
being rècôî'ded, was aëceptëd by said Comingor, Who, pursuant to 
law, lq[ualified and entefed upoù the dischàrge of his duties. On De- 
cember Tth; the assignée mailëd tb creditdrs of the assigned flrm a 
requëst that they send a stàtement of àccount, so that he could see 
if it àgréëd tvith the firm's books. Purèuànt to this request, two of 
the petitiôners mailed Stàteiiieiits, but did net prbve their claims, 
nop make the afladavit'upon them required by Ky. St. §§ &0, 3870. 
On Dëcemijei*! 8, 1898, the assignée instituted an a,ction' against the 
debtors in the Jeffersoh circuit court, common pléas division, for the 
purpose of having his trust administered aiad feêttled Under the di- 
rection of that court. Thé triistëe's conûsel in thât action were the 
firm of M. A., D. A, & J, Cr. Sachs, whb were= also the counsel of 
the firm of Sîmonson, Whitëson & Co. Subseqtiently an application 
was made to the court iû that case by the said firm's attorneys for 
an ordër dirëcting the sale ^f'thë rémaining portions of the mer- 
chandise and the flxtures in the store^ and, pursuant to a promise 
made under the circunistançes detàiled in the évidence, the judge of 
that court wouldnot enter the ordér until the law firm of Kohn, 
Baird & Spindle had been informed of it. The proposed order was 
shown to D. *W. Baird, a mèiiiber of the latter firm, by D. A. Sachs, 
but ail conceï-ri in the matter, and allpurpose to interfère in it, were 
then disclaimed by Mr. Baird, who at flrst refused to hâve anything 
to do w;ith it. ' Hôwevet; at the earnest request of Mr. Sachs, he 
flnally wrotë upon it the #ords, "Seen. Kohn, Baird & Spindle." 
This was dohë for the accommodation of Mr. Sachs, and upôn his 
assurance that otherwise he would hâve more trouble in getting the 
order. On the 9th day of December, 1898, a committeë of the East- 
ern créditer s of the firm reached Louisville, and, after looking over 
the ground and the books of the firm, agreed to ad vise creditors to 
accept ah offer of settlehient at 50 cents on the dollar. A writing 
was drawn for'ëreditors to sign, agreeing accordingly, but it was, 
by its terms, not to be binding unless 90 per cent, in value signed it. 
A large number signed, but not 90 per cent, of'them. The whole in- 
debtedness wa s about 1110^000, the gross assets something over $90,- 
000, withoilt excludlng the ëxpense of teducing them to cash, and 
one of the largest creditors was thè Louisville Banking Company, 
whose claim was about $19,000. It failëd to enter into the agrée- 
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ment. Tending tlie effort to eflfect tliis settlement, the assignée con- 
tinued to sell the merchandise without objection froui the petitiop- 
ers, who knew of it, and wlio lioped to see enough realized there- 
froni to pay the 50 cents in cash, if the creditors agreed to that plan 
of s-ettlement, and he ultimately sold the remainder of the stocli and 
the fixtures under the order referred to. Soon after the assignaient, 
and while the effort to efle^t a settlement was in progress, the as- 
signée, in order to replenish stock and make it more salable, found 
it wise to purchase certain new goods. For that purpose lie pur- 
chased of Sinsheimer, Levenson & Co. |287.04 worth, and in like 
manner purchased of N. Snellenburg |250.25 worth, and paid cash 
to both. When the committee visited Louisville, in December, 1898, 
they were intent upon effecting the settlement, and concerned them- 
selves but little, if at ail, about the assignée or his work; but in the 
meantime the petitioners directed their counsel to prépare, and about 
IJecember lOth they did prépare, the pétition in bankruptcy ulti- 
mately flied in this proceeding. The défendants and their counsel 
were notifled of this fact, and of the purpose of the petitioners to in- 
stitute this proceeding, unies® the proposed settlement was accom- 
plished. The pétition was not flled at an earlier date than February 
14, 1899, because of the repeated assurances of the défendants' coun- 
sel that they would be able to get the requisite 90 per cent, of the 
creditors, and because the petitioners' counsel were repeatedly re- 
quested by the défendants and their then counsel to delay flling it to 
see if the compromise could not be effected. The petitioners had 
agreed to the terms of compromise, upon the conditions stated in it. 
The petitioners were not parties to the assignee's suit in the state 
court. They did not file their claims under the assignment. They 
did not request a référence to pass upon the claims, nor the accounts 
of the assignée, nor the question of distribution. They did not, nov 
did either of them, prove their claims, nor make affidavits to them, as 
required by the Kentucky Statutes, but, at tue request of the as- 
signée and for his accommodation, two of them sent a mère state- 
ment, for the express and only purpose of enabling the assigne* to 
see if their claims agreed with the company's books. What the peti- 
tioners in fkct did was to delay action in this court until it could be 
seen whether there could be a settlement, not through the assign- 
ment, but independently of it and outside of it. They did nothing 
showing active, positive, or other consent to the assignment. Their 
efforts were to secure a settlement independently of it. Failing in 
this. they sued within four months after the assignment was made. 
The défendants' then counsel were, at the outset, confident of getting 
the Louisville Banking Company to agrée to the proposed compro- 
mise, but there is more than a suspicion that the stonn center in this 
whole trouble was around the effort of the défendants' then counsel 
to secure a large fee for themselves. Indeed, when listening to the 
testimony, it was impossible to resist the conviction that those at- 
torneys were the real litigants, using the name of one, but only one. 
of the alkged bankrupts. The expenses and costs of winding up the 
estate in the state court, outside of those necessary to reduce the as- 
sets to cash, which would probably be the same under each jurisdi*^ 
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tion, will grcatly exceed tliose incident to winding it up in bank- 
riiptcy. f nder the bankruptcy act, tlie fées and expenses, except 
attorney's fées, are plainly flxed, and in the aggregate, including 
counsel fées, w'ould probabïy be less tlian |3,000. In the state court, 
iiowever, besides considérable court fées and costs, they would in- 
clude a large fee, probabïy |3,500, to the assignee's attorneys, an- 
other |3,5(W to the assignée hilnself, at least 1250' to the commis- 
sioner of the court for passing upbn the claims and Computing divi- 
dends, and a much larger sum for rentals, after allowing for the 
14,000 realizëd by the assignée. The rent of the premises in which 
the défendants did business was ôfer $13,000 per annum. It is net 
shown how long a lease they still hold, but their term had not ex- 
pired. If it be true, as this court has held in Re Jefferson, 93 Fed. 
î)48, that the adjudication in bankruptcy dissolves the relation of 
landlord and tenant, the last itena above ehumerated would not 
hâve been a charge upon the estate in this court, as it must nec- 
essarily be in the state court, unléss a new tenant can be found. 

Thèse being the material facts, the question for the court to dé- 
termine is, are they, together or separately, suflBcient to estop the 
petitioners from insisting upon the right given to them as creditors 
by the express provisions of the bankruptcy act? It seems to the 
court that Sound judgment and just principles of law demand a 
négative answer, unless the opinion and judgment of the circuit 
court of appeals in this case require otherwise. But, as we hâve 
seen, the case now under consideùation is not the one passed upon 
by the appellate tribunal, but an entirely différent one. And it may 
bé well to observe that, when this Case -wns. flrst before the court, 
the question of estoppel was not argued. Counsel laid the stress of 
their case upon other grounds, and in passing upon it the court, 
probabïy unfortunately, treated the question somewhat after the 
manner of counsel. And, indeed, the question of estoppel has turned 
ont to hâve been altogether a moot question in the case untU now. 
However, in considering it, we are to be guided by the ratio deci- 
dendi of the court's opinion. If correctly apprehended, this was that 
a creditor of an alleged bankrupt, who made a gênerai assignment 
for the beneât of his creditors, could not flrst claim uader the as- 
signment, and then against it ; that if he procured the making of the 
assignment, or if, after it was made without his procurement, he 
consented to it, by prpving his claim under it, or if he asserted his 
claim in a suit for a Settlement brought by the assignée, or if he 
éntered his appearance in such a suit, or if in any manner he ac- 
tively asserted his claim under the assignment, he was estopped from 
aiA'ailing himself of the right of action given him by the bankrupt 
law. It must be conceded that thèse gênerai principles are cor- 
rect, but the court is clearly of opinion that the facts of this case 
do not bring it within them. 

While, upon princiDles entirely correct, it can be held that a 
parfy has estopped himself from asserting a right against another, 
wliether it be founded upbn a contract or a statute, yet in passing 
upon the question the court sliould not exclude any jjerson from a 
right given by congress, except upon the strongest reason, nor in 
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cousideriiig tlie subject should certain essential propositions be dis- 
regarded or overlooked. The constitution gives to congress thê 
exclusive power to establish a uniform system of bankruptcy. Con- 
gress has donc so by the existing stâtute upon tlie subject. The 
courts may interpret that statute, and ascertain the meaning of its 
language, and may, in proper cases, enforce estoppels, but they are 
without power to add to its provisions. By section 3 it is provided, 
absolutely and without qualification or condition, that "acts of banli- 
ruptcy by a p«rson shall consist of his having * * * (4) made a 
gênerai assignment for the beneflt of his creditors"; and, further, 
that "a pétition may be flled against a person who is insolvent, and 
who has committed an act of bankruptcy, within four months after 
the commission of such act." By section 59, cl. B, it is further en- 
acted that "three or more creditors who hâve provable claims against 
any person which amount in the aggregate, in excess of the value of 
securities held by them, if any, to flve hundred dollars or over, or if 
ail of the creditors of such person are less than twelve in number, 
then one of such creditors whose claim equals such amount may 
file a pétition to hâve him adjudged a bankrupt." Thèse provisions 
giving rights are not to be disregarded upon light or trivial grounds, 
nor has the circuit court of appeals so intimated. If the doctrine 
of estoppel is to be applied and enforced upon any but the most 
urgent principles of equity, then, instead of having a uniform System 
of bankruptcy based upon plain and unequivocal statutory provi- 
sions, we shall hâve those provisions frittered away or not, accord- 
ing to the varions or varying notions of the judges as to what should 
estop a party from the assertion of rights explicitly given by a légis- 
lative power, over which the courts hâve no rightful control. 

Granting that, upon the facts as they appeared to the circuit 
court of appeals, it would be unconscionable for thèse creditors to 
throw thèse debtors into bankruptcy, and that they may, for that 
reason, be held to be estopped from doing it, still it seems to me 
it would be entirely inexcusable for the court to say that the peti- 
tioners in this case shall be denied their plainly-given statutory 
right, either because of the insigniflcant matter of their counsel, 
at the request of the alleged bankrupts and their attorneys, writing 
the Word "Seen" upon an order in a case to which they were not 
parties, and with respect to which they had given their counsel 
neither authority nor instructions, and in which their counsel claim- 
ed neither ; or because, under the circumstances detailed in the évi- 
dence and pending a proposition of compromise, the assignée pur- 
chased a small quantity of merchandise from them ; or because they 
sent to the assignée, at his request and for a spécifie purpose, an 
unproved and unverifled statement of their debts, in order to see 
if they agreed with the firm's books; or because they delayed, not 
three and a half months, as suggested in the opinion of the circuit 
court of appeals, but two months and nine days, to institute pro- 
ceedings, when the statute, in plain and unambiguous terms, un- 
conditionally gave them four months within which to do it, and 
extended no power to the courts to curtail or abridge the period; 
or because the administration of the estate would be more or less 
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expensive in; tjie statç court; or because of ail thèse tliings com- 
bined. 

llpon the subject of the costs and exjienses, it may be remarked 
that congress in no way made tbe rigjit of the créditer dépendent 
upon the relative éxpensivéness of the two proceédings, nor upon 
the fact, that the assignée tad incurred expenses. Logically, that 
should not, ppr se, affect the question, and it is not believed that 
what was said in that connection by the circuit court of appeals in 
its opinion in thîs case was meant to be more than an illustration 
to enforce the views it had expressed upon the other facts appearing 
to be true when the case was before it. That this is the correct 
vîew may be assumed from the circumstance that the remarks in 
that connection of the learned judge who delivered the opinion 
were probably not necessary to a décision of the question of estop- 
pei based uppn the allégations of the pleadings before the court. 
Otherwise, we should hâve to assume that the appellate court meant 
to assert the power of the courts to sày that, when congress de- 
clared the créditera should bave four months in which to get others 
to act with them, and then elect whether they would sue in bank- 
ruptcy, it only meant that they shouM hâve this right provided no 
expenses bail been incurred in. the statë court,- or that the expenses 
in this court did not exçeed those of the stàte court. The court 
could not,haYe so thought, beçause, wjiile petitioners in cases like 
this may, be .estopped by some act of their own, the doctrine of 
estoppel côiild not be made to rest upon the question of the costs 
of the proceédings hère or elsewhere; and especially should the peti- 
tioners not t^e; estopped from doing what would cleàrïy decrease the 
cost and .ejspenses, of winding up the bankrdpt's estate, which is 
known to iàve Jjeen one of the objecta congress intended to achieve. 

Coming to the question pf acquiescence, it seéms to the court 
that the cre^itor bas the ç ight to "ascèrtain ail the facts, and con- 
sider theip. for the statutorj' period, before lie is bound to act, or 
lose any right by mère npnaction, and iie may at any time.Svithin 
four months, sue, unless meanwhile he has done.spme positivé act 
(such. as th'qse which, witbLQÙt warrant, 'were inipùted, to petitioners 
by the original apsiiver) which would make it incon'sistent with good 
îaith fpr hiiff to daim thé, right the law gave him.' If he did this, 
the four-nipnths period would no longer concern him, ^s the estoppel 
would wprkfrôm, the time he did the things which, estopped him. 
Otherwise, ithe la^ expre^sly gives him the right to remain silent 
for four months, and thep, ,to sue wjtjiin that period- This bèing 
s«, his meje pilence, eyéû with full.lsjipwledge of ail that the as- 
signée is doing, cîinnot defeat hini. ,Tlié law gives ïiim the right to 
acquire infQrmatiOp, aiid to silently,;àCQuiesce fpur months, and he 
should not !)3e estopped by exerçising ttiis statutory privilège. 

It seems to,,tie court tjiat the doctrine of estoppel in this con- 
nection .niust be based upôh the idea that thè çreditor has iii some 
positive way j ratifled . the assignment. Eatiûcation, or some act 
which is équivalent to it, mùst be the basis for applying the doctrine. 
It would rarely be fair or just to impute ratification to a créditer 
in a case of this character unless he had, shown some intention to 
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agrée to tlie assignment, or had done some act which. the court 
could fairiy hold should require tliat such an intention sliould be 
imputed. Instead of that, in this case the intention of the petition- 
ers was always clearly manifested never to claim under the assign- 
ment, but to iile their pétition in this court, unless there was a 
settlement independent of the assignment. Surely, it is fair to as- 
sume thatj when the bankrupt act was passed, congress had it in its 
contemplation that assignments would be made; that assignées 
would accept the trust, and enter promptly upon the discharge of 
tlieir duties; that they would preliminarily ask for a statement of 
(tlaims against the estate; that they would sell assets; that cred- 
itors would look into their conduct, and consider what was beat 
to be done; that there would be purchasers of the assets; that 
there would be expenses of administration incurred; that assignées 
would meanwhile act upon the assumption that the assignment was 
valid; and that ail the usual things would take place,-^yet in plain 
ternis that body enacted the bankruptcy législation, which the courts 
(■an only interpret when doubts arise as to its meaning, but to 
which they can properly add nothing. With ail thèse matters in 
its contemplation, congress did not add any proviso or condition to 
(;over the contention in this case. And so we say again that, while 
the doctrine of estoppel should be applied to litigants in bankruptcy 
in proper cases, it should not be done upon slight or trivial grounds,, 
juid only that sort are believed to exist in this case. If it be other- 
wise, where will the line be drawn which will save creditors any of 
Ihe rights given by the statutory provisions we hâve cited? The 
siatute gives the creditor four months within which to elect in- 
telligently, and his silence, even with that perfect knowledge of ail 
îh«* facts which he is given four months to acquire, cannot lawfully 
deprive him of his statutory right. Nothing can do that, unless 
he does some positive act of claiming under the assignment, or as- 
serting a right under it, or in some way actualiy ratifies its pro- 
visions, or does some act which, upon équitable principles and in 
good conscience, would make it wrong for liim to overthrow an in- 
wtiument he had thus actualiy agreed to. Hence it will be found 
Uiat in ail the cases there were acts of positive consent or of as- 
sertion of rights under the assignment, — something more than a 
Hilent failure, even with perfect knowledge of ail that had been 
done, to take any position during the period given by express law 
for considération and élection. The statute does not say that time 
Khall be shortened by an earlier acquirement of knowledge of ail 
the facts in the case. Congress fixed the period at four months. 
It recognized that the creditor during that period may be in more or 
kss of a dilemma, and it recognized that it would be harsh, unjust, 
and unwarranted to .say that slight acts, even of mère précaution, 
while this dilemma lasted, should estop him. Indeed, in this case it 
seems to the court that, if there is any ground for estoppel, it works 
against the défendants, and not the petitioners. It was the then 
counsel of the défendants who requested the writing of the word 
"8een" upon the proposed order in the state court, by Kohn, Baird 
& Spindle, and it should not be overlooked that this was in no 
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sensé an appearanoe, nor did it purport to be an appearance, of 
anybody, much less that of the petitioners, who are in no way 
named in it. It was the same counsel who repeàtedly requested the 
delay in fliing the pétition in bankruptcy. The delay was the re- 
suit of that request, and not of any ratification by petitioners of the 
assignment. It was by the request of the assignée that two of the 
petitioners sent statements of their claims for the information of 
the assignée, and upon which nothing else could bave been done in 
that condition, as they were neitiier proved nor verifled, as the law 
required. This was an inconsequential act, done for a particular 
purpose, at the assignee's request, while the proposition of compro- 
mise was pending, and without the slightest intention of consent- 
ing to anything except the request. In maldng the request, the as- 
signée was in no sensé complying, or meaning to comply, witb 
section 90 of the Kentucky Statutes, nor were the créditons in any 
just or légal sensé proving or âling their claims. It was upon the 
application of the assignée that the state court authorized the pur- 
chase of the small bills of goods to replenish stock, and make it more 
salable, and it was also upon the request 'of the assignée that the 
two petitioners sold him the goods, when it was expected that a 
compromise would soon be obtained. It is a familiar rule that "the 
assertion of: an estoppel may be prevented by the existence of an 
estoppel by deed or by matter in pais against its use," and also that 
"an estoppel against an estoppel sets the matter at large." Branson 
V. Wirth, 17 Wall. 42; 7 Am. & Eng. Enc. Law (Ist Ed.) pp. o, 21, 
Herm. , Estop. § 578. Setting the matter at large would mean, in 
this case, that no just obstacle has been interposed to the granting 
ofthe relief sought. It seems to the court that it would be grossly 
unjust and unfair, at the demand of the défendants together, or of 
the défendant Simonson alone, if he is the only litigar^, to hold 
that the petitioners are estopped in this case for doing wliat they 
had been irequested to do by those now insisting upon the estoppel; 
and the court has no doubt that granting the prayer of the pétition 
will greatly redound to the interest alike of the alleged bankrupts 
and their çfeditors (for whom alone the bankrupt act concerns it- 
self), however much it may disappoint others. 

It may be proper to observe that, whatever may bave been the 
praçtice elsewhere under the old bankrupt act, in this district there 
was never any difficulty in adjusting, upon a fair and équitable 
basis, the accounts between the trustée in bankruptcy and the as- 
signée in the state court. And it should not be forgotten in such 
cases that the state assignée, and ail who deal with him, liave full 
notice of the provisions of the bankrupt aw and of the rights of 
creditors thereunder. To entirely exemji them from the consé- 
quences of this notice would be to repeal v-oad hoc the bankrupt 
act itself. And it would be a most strai led conclusion which a*"- 
tributed the costs of the state court pro- eeding instituted withia 
tirée days after the assignment, or the expenses of the assignée, to 
any act of the petitioners. The assignmen! ^'as made without their 
consent, and the suit was brought wholly wUhout their aid. At ail 
events, in the opinion of the court, the évidence has developed no 
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( ase for- depriving thèse creditors of their right to insist that the 
gênerai assignment of the défendants was an act of . bankruptcy. 
The court thinks it was an act of bankruptcy, aud an adjudication 
will be made accordingly. 



In re LAUGHLIN. 
(District Court, N. D, lowa, Cedar Kapids Division. September 30, 1899.) 

1. BANKRnPTCT — Bppect op Dischargk — Partkership Dkbts. 

Wiiere one member of a partnership flles liis voluntary pétition in bank- 
ruptcy, seelfing a discharge from botli individual and firm debts, and is 
adjudged banlcrupt, but no adjudication is made against the partnership 
as such, the creditors of the firm may prove their debts against the bank- 
rupt, and cause his interest in the flrm property to be subjected to the 
payment thereof, under Bankruptcy Act 1898, | 5, cl. h; and, if a proper 
foundation is laid in the pleadings and notices to creditors, the discharge 
granted to the bankrupt will release him from both classes of debts. 

2. Same — Pétition — Notices to CREDiTons. 

Where one member of a partnership flles his pétition in bankruptcy. 
with the objeet of obtaining a discharge from debts of the flrm, as well 
as his individual debts, the pétition should set forth the names of the 
partners, and pray for a discharge from partnership debts; the schedules 
should list both the petitioner's individual property and debts, and the 
property and debts of the firm; notices to creditors should inform them 
that firm creditors are afCected, and that the bankrupt seeks a discharge 
from their debts; and notice of the Jiling of the pétition and of creditors' 
meetings should be sent to the partners -v^ho hâve not joined. 

3. Samb— Amendmekt of Pétition. 

If the pétition and schedule as originally filed do not conform to thèse 
requirements, they should be amended before an adjudication is made. 
If adjudication bas already passed, it may be set aside, and leave granted 
the petitioner to amend; and thereupon an adjudication should be again 
entered, aud the case proceeded with de novo. 

In Bankruptcy. Submitted on pétition for discharge, and ref- 
eree's record of proceedings thereon. 

John C. Léonard, for bankrupt. 

SHIEAS, District Judge. This case is now before the court upon 
the pétition for discharge; and the record of the proceedings had 
before the référée shows that the pétition upon which the adjudica- 
tion was entered was, in form, a pétition on behalf of the bankrupt 
individually, no référence being made therein to any partnership re- 
lation between the petitioner and any third party, nor is it averred 
therein that the petitioner seeks a discharge from the debts due from 
any partnership of which the petitioner was at any time a member. 
In the schedule attached to the pétition, and containing the names 
of the creditors, it is stated at the foot thereof that "ail the above 
debts were contracted by the flrm of Laughlin & Hassel, Walker, 
lowa, a firm composed of Charles H. Laughlin and Robert L. Hassel, 
etc.," and it thus appears that ail the debts existing against the 
bankrupt are firm debts. In no other part of the. record is there any 
référence made to the partnership, ail the proceedings having réf- 
érence only to the bankrupt in his individual cai>acity, It thus ap- 
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pears on tlie face 6f tlié record that tlie only debts existing against 
the bankrupf are those due frorb ttè jàrm of LaugMin & Hassel, 
and yet the procéédirigs hàd afféct* thé baiikrupt only in his indi- 
vidual capacity. Thus the notice sent to the creditors of the flrst 
meeting is addressed to the creditors of Charles H. Laughlin, and the 
same is true of the notice upon the hearing for the discharge. There 
is therefore nothing in the record sh<îwing that the creditors of the 
flrm of Laughlin & Hassel were notifled of the pendency of any pro- 
ceedings affecting their interests, and it is difflcult to see upon what 
ground it could be claimed that the flrm creditors would be barred 
by a discharge founded upon the record as it now stands. Under 
the provisions of the act no# in f orc0^ I hold that one partner may 
institute proceedings looking to a di^iîharge from the partner ship, 
as well as his individual debts, and, : the proper foundation being 
laid, that he may obtain a discharge effectuai against both classes 
of claims. Thus, in the last clause of Section 5 of the act it is pro- 
vided that: , 

"In the event of one or nior«, but not allof the members of a partnership 
being adjudged banbrupt, the partnership property shall not be administered 
in bankriiptey, unless by consent of the partner or partners not adjudged 
bankrupt; but such partner or partners not adjudged bankrupt shall settle 
the partnership business as expeditiously aâ its nature will permit, and ac- 
Rount for the Interest of the partner or partners adjudged bankrupt." 

This clause, read in connection with the preceding parts of the 
section, clearly shows that although ail the partners may not be ad- 
judged bankrupt in a giyen case, and therefore the flrm and its prop- 
erty do not become subject to the jurigdiction of the court, unless by 
consent of ail the partners, yet the partners not adjudged to be bank- 
rupt are required to accouïit for the interest of the bankrupt partner 
in the flrm business. Therefore, if bne partner only is adjudged a 
bankrupt, but the other partners agrée that the partnership prop- 
erty may be administered in the bankruptcy proceedings, or, not con- 
senting thereto, they in obédience to the act, account to the trustée 
for the interest of the bankrupt in the flrm property, the flrm cred- 
itors will receive the beneflt thereof; and certainly it is not the in- 
tent of the act that the flrm creditors shall be enabled to reach 
and subject to the payment of their claims the flrm property, or the 
bankrupt partner's interest and share in the flrm property, but that 
the bankrupt partner cannot obtain à discharge against the flrm 
debts, because the flrm was not adjudged bankrupt. 

It niay be urged that the correct procédure, if ail the partners 
will not j'oin in a pétition to hâve the flrm adjudged to be bankrupt, 
is to flle a pétition for an adjudication, inaking the nonconsenting , 
partner a défendant thereto, which, under the rule laid down by the 
suprême court in Medsker v. Bonebrake, 108 U. S. 66, 3 Sup, Ct. 351, 
may be donc, and, unless cause be shown,.the flrm may be adjudged, 
a bankrupt; but under the décision ,of the suprême court in that; 
case, and nnder the express proyisîops of gênerai order No. 8 (18; 
Sup. et. V.), it is qpen to the nonconsenting partner to defeat thei 
adjudication against the flrm by showing that the flrm is not in-' 
solvent, or that it has not committed an act of bankruptcy, and in 



IN EE LAUGHLIN. 591 

tliat event the adjudication can only be had against the petitioning 
partner or partners; and then the last clause of section 5, already 
quoted, becomes applicable, and under its provisions the trustée can 
subject the interest of the bankrupt partner in the firm property to 
the payment of the debts provable in the bankruptcy proceedings. 
Oertainly, if the interest of the bankrupt partner in the ârm prop- 
erty can thus be reached by the trustée for the purposes of admin- 
istration, the firm creditors are entitled to prove up their claims 
against the bankrupt estate; and under the provisions of section 17 
of the act a discharge releases the bankrupt from ail provable debts, 
save such as come within the exceptions provided for in the section. 
If it were held that a debtor cannot obtain a discharge from part- 
ner ship debts unless the flrm be adjudged a bankrupt, then the be- 
neficent purposes of the act might be defeated in a large proportion 
of the cases to which it was undoubtedly intended to apply. It is a 
matter of common knowledge that the indebtedness from which re- 
lief is now being sought under the bankrupt act has in a great num- 
ber of instances been incurred by persons associated as partners. 
The fact that in the majority of thèse cases the flrms hâve ceased 
to do business, perhaps years ago, has not, however, changed the in- 
debtedness from that of the firm to that of the individual members. 
If, therefore, no relief from the firm debts can be had unless the 
firm be adjudged a bankrupt, then in many cases it would be im- 
possible for a debtor to obtain a release from the flrm debts, if one 
of the partners objected to the proceedings; for, under the provi- 
sions of gênerai order No. 8, it is open to any one of the partners 
to contest the adjudication against the firm, and to defeat it by 
showing that the flrm is not insolvent, or, if insolvent, that it has 
not committed an act of bankruptcy. To avoid this resuit, provi- 
sion is made in the last clause of section 5 for adjudging a part only 
of the members of a flrm to be bankrupt, and a mode is provided 
for reaching their interest in the partnership property and subject- 
ing it to administration by the bankruptcy court; and, as the act has 
thus made provision for giving to the creditors the benefit of the 
bankrupt's interest in the flrm property and business, the bankrupt 
partners will be entitled tb a discharge effectuai against the flrm 
creditors. To become entitled, however, to a discharge barring the 
flrm creditors, under such circumstances, the proper foundation inust 
be laid in the proceedings instituted on behalf of the bankrupt part- 
ner. In the pétition originally flled it should be averred that the 
petitioner is indebted in his individual capacity, if such be the fact, 
and also as a member of a flrm, naming it, and giving the names 
of the several partners; and the pétition should pray for a discharge 
from the flrm as well as his individual debts. To this pétition 
should be attached the proper schedules, setting forth the flrm debts, 
the flrm property, if any, and ail other matters, the same as is re- 
quired in the case of a proceeding brought by ail the partners. 
Schedules of the individual property and debts should also be at- 
tached to the pétition. In the notice to the creditors to attend the 
flrst meeting, it should be stated that the flrm, as well as the indi- 
vidual creditors, are notifled to attend, as the bankrupt is seeking a 
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dischyrge ffoiii both claSsés ôf claîms; and also în the pétition for a 
dischargë a release from thié firm as well as the individual debts 
should be asked; and in tàe notice to creditors of the filing and 
hearing opon the pétition for discharge the fact that a release from 
the firm debts is prayed for should be specificallj set forth. Notice 
of the flling of the pétition and of the creditors' meetings should be 
sent to the nonjoining partner or partners, in order that, if neces- 
saryj they may appear and protect their rights and interests in the 
proceedings. The attention of the référées in this district is called 
to this matter, and they are instructed that it is their duty to ex- 
amine ail pétitions referred to them, and, if it appears that the bank- 
rupt is seeking a discharge from firm as well as individual debts, 
then, if necessary, the pétition and schedules must be amended so as 
to comply with the foregoing requirements before the adjudication i 
entered thereon; and care must be taken, in framing the notices to 
creditors, that they conform to the views herein expressed. 

In the particular case now before me, as already stated, the only 
debts owing by the bankrupt are those due from the firm of Laugh- 
lin & Hassel; but the proceedings are in such form that a discharge 
would not bar them, and therefore it would be useless to grant a dis- 
charge which would be one in form only. The case is therefore re- 
turned to the référée, with instructions to set aside the orders by 
him entered, and to grant leave to the petitioner to amènd his péti- 
tion and schedules so as to conform the same to the requirements of 
this opinion, and, upon this being done, to enter the adjudication and 
proceed with the case anew in the mode herein pointed eut 



In re McFAUN. 
(District Court, N. D. lowa, Cedar Baplds Division. October 2, 1899.) 

1. Baiîkhuptct^Effecït ov Discharoe— Partnbrship Dbbts. 

Where a member of a flrm flles Ms voluntary pétition, and is adjudged 
bankrupt thereon, but no adjudication is made against the flrm, and the 
scheduie ihcludes debts creatèd by the partnershlp, but nelther the pétition 
for adjudication, the notice to creditors, nor the application for discharge 
malles any référence to flrm UablUties or aslca relief against flrm debts, 
Bucb debts wiU not be affected by the dischargë. 

2. Same— Amendmknt op Pétition. 

Where a niëniber of a partnershlp flles his pétition In bankruptcy, 
with the pbjeet of obtaliilng a discharge from debts of the flrm as well 
as bis indivldtiai debts, and Is àdjndged bankrupt thereon, no adjudication 
passlng agalnet the flrm, but the pétition, schedules, and notices to cred- 
itors do not contain the avçrments and information necessary to lay the 
foundation for a discharge effectuai as against flrm creditors, the adjudica- 
tion may be set aside on motion of the bankrupt, and leavé granted him 
to file an amënded pétition, and thereupbn an adjudication may be agaia 
entfired, and -the case proceeded with de novo. 

In Bankruptcy. Submitted on pétition for discharge, and veîeree'B 
record of proceedings thereon. 

J. M. Bower, for bankrupt. 
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SiSiRAS* District Judge. The schedules attached to the pétition 
show that a large part of the indebtedness of the bankrupt consists 
of debts created by the flrm of McFaun Bros. The pétition for ad- 
judication, the notice to creditors, and the pétition for discharge 
inake no référence to any ârm liability, and do not asli any relief 
against firm debts. A discharge granted on this record will not, in 
my opinion, operate to bar the firm debts, but will only affect the 
debts owing by the bankrupt individually. See opinion ûled in case 
of In re Laughlin, 96 Fed. 589, in which the proper mode of procédure 
in this class of cases is pointed out. The record is returned to the 
référée, with instructions to call attention of counsel to the views of 
the court in the case. If bankrupt does not wish to amend, a dis- 
charge will be granted on the présent record, but it will be at risk of 
bankrupt, so far as the flrm debts are concerned. If bankrupt wishes 
to amend, the référée can enter an order setting aside the adjudica- 
tion heretofore entered by him, and ail proceedings based thereon, 
and allowing an amended pétition for adjudication to be filed in the 
form pointed out in the Case of Laughlin; the further proceedings to 
be in the mode therein indicated. 



In re HARTMAN. 
(Diistrict Court, N. D. lowa, C. D. October 2, 1809.) 

1. Bankroptcy— DiscirARGE FROM Partnership Debts— Pkactice. 

Wliere one member of a partnershlp files his pétition in bankruptcy, 
with the object of obtaining a discharge from debts of the firm as well 
as his individual debts, the pétition should set forth the names of the 
partners, and pray for a discharge from partnership debts; the schedules 
should list both the petitioner's individual property and debts, and the 
property and debts of the firm; notices to creditors should Inform them 
that flrm creditors are affected, and that the bankrupt seeks a discharge 
from their debts; and notice of the fillng of the pétition and of creditors' 
meetings should be sent to the partners who hâve not joined. 

2. Samb — Amendmknt of Pétition. 

If the pétition and schedule as originally filed do not conform to thèse 
requirements, they should be amended. If an adjudication bas already 
been made, it may be set aside, and leave granted to the petitioner to 
amend; and thereupon an adjudication should be again entered, and the 
case proceeded with de novo. 

In Bankruptcy. On bankrupt's application for discharge, and ref- 
eree's record of proceedings thereon. 

E. P. Hudson, for bankrupt. 



SHIRAS, District Judge. The record shows that Hartman owes 
debts as an individual, as well as a member of the firm of McClintock 
& Hartman. The amended pétition shows that Hartman is seeking 
a discharge from both flrm and individual debts. The proper mode 
of procédure in this class of cases is set forth in opinion filed in Laugh- 
lin's Case, 96 Fed. 589, which see. The notices to creditors do not 
inform them that Hartman is seeking a discharge from firm debts, 
96 F.— 38 
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nor are there attached fo tlie pétition schedules of the fir* property. 
Record is returned to référée, with instructions to call attention of 
attorney to the matter. If a discharge is now granted, it will bar 
individual debts, but would not bar ârm debts. The proper course 
would be to set aside adjudication and ail proceedings since had 
thereon. The schedules to pétition should be amended. Then enter 
adjudication showing that it is based on a pétition asking relief 
against debts of flrm of McClintock & Hartman. Notice to creditors 
of flrst meeting and of pétition for discharge must notify them that 
Hartman asks relief against firm as well as individual debts. 



In re 0ARMICHAB3L. 
(District Court, N. D. lowa, W. D. September 27, 1899.) 

1. Bankrtjptct— Provablk Debts— Partner' s Claim for Conthibution. 

Where judgments against a flrm. In favor of certain of Its creditors, 
were bought up by one of the partners, wlio took asslgnments of the judg- 
ments to hlmself, held, that he thereby became a créditer of eaeh of his 
co-partners for thelr respective shares of the money advanced by him In 
purchaslng the Judgments, and was entltled to prove a clalm for such 
share against the individual estate of one of the co-partners in banli- 
ruptcy. 

2. Samb— Opposition to Dischabge— Failukb to Keep Books. 

TJnder BankruptCy Act 1898, § 14, in order to deféat a bankrupt's péti- 
tion for discharge on the ground of his having falled to keep proper books 
of açcount, it must be sho'^vn that such f allure waS wlth a fraudulent 
Intent on thé part of thç bankrUiit t^ conceal his true flnanclal condition, 
, and ih èoptemplatlon of bfûkrupt(iy. 

3. Samb— "Contemplation 0F;B,ANKiiiiPTCY." 

The words "eontemplatioi)[i;ot;bankruptcy," as used in the bankruptcy 
I act In relation to the bankrnpt'a right tobe discharged, mean contempla- 
tion: on, hi8 part of bec»mlng a banlinipt on his voluntary petitloUii or of 
doing an act or acts whieh wlll enable his creditors to obtaln an adjudica- 
tion against him; and eontemplation merely of a condition of Insolvency 
is not enough. 

4. ■■Samb; ^.i^ ■ ■ . ■■•■'• ■ ;:' •■■- ■ •' ■' 

'.A failure to keep proper books of aceount, In a business In which the 
bankmpt had been engaged as a partner with others, but which terminat- 
ed «eVeral years beforie the enactment of the bankruptcy law, is no ground 
of opposition to his discharge, since sucb fallure coùld not hâve been "in 
contemplation of bankruptcy," within the meaning of section 14 of the 
: act (30 Stat; 550). . .:.,r . ■ 

5. Samb— Grounds for Rbpdsing Djscharge. 

It is no ground for refusing a bankrupt's application for discharge that 
the credltor objecting thereto holds a judgment against him for willful 
and malidous Injui-y to property, or a claim founded upon the fraud of 
the bankrupt or his misfeasance as a fiduciary. Such debts wlU not be 
a,ffected by:the discharge whep granted, but theyido not defeat the bank- 
rupt'p rlg^t to' be discharged. 

In Bankruptcy. Submitted on objections to pétition for discharge 
and the évidence in support thereof . 

P. B. Baiiéy, for bankrupt. 

0. H. Montsheimer, for opposing credltor. 
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SHIRAS, District Judge. The pétition upon wliich the adjudica- 
tion of bankruptcy was entered in this case '(vas voluntarily flled by 
John A. Cal-micliael, and in form is liis individual pétition, no référ- 
ence being ruade therein to any partnership relation having existed 
between the petitloner and any third party, and the adjudication was 
entered against Carmichael only. In the progrès» of the case before 
tlie référée, it was developed that some 15 years ago the bankrupt was 
a meniber of a flrm composed of Robert Jones, George W. Schee, 
and the bankrupt, and the bulk, if not ail, of the indebtedness set forth 
in the schedules attached to the pétition was created for goods pur- 
cluised by the firm, which failed and went ont of business some 15 
years ago, but it does not appear that any formai settlement of the 
partnership affairs has ever been had. At the first meeting of the 
creditors, George W. Schee appeared as a creditor, setting up the fact 
that he had bought the judgments entered against the firm in favor of 
the creditors thereof; and, upon a hearing subsequently had, the 
référée found and adjudged that he was a creditor of the bankrupt in 
îlie sum of 11,282.67, as evidenced by judgments against the partners, 
but assigned to Schee. Upon the filing of the pétition for discharge, 
Schee filed objections thereto, and the case is now before the court 
upon the question whether the bankrupt is entitled to a discharge, 
i înder the form of the pétition and the adjudication, the bankrupt 
is only entitled to ask a discharge against his individual creditors, as 
there has been no foundation laid in the proceedings for a discharge 
against the partnership creditors, if any such now exist. So far, 
however, as the opposing creditor is concerned, he is but a creditor 
individually of the bankrupt. By the purchases made by him of the 
judgments entered against the firm of which he was a member, he 
discharged the liability of the flrm to the judgment creditors, but be- 
came a creditor of his co-partners for their respective shares of the 
money by him advanced in the purchase and discharge of thèse judg- 
ments, and the mère fact that he procured assignments in writing 
to himself of the judgments in question does not change his position 
with respect to his co-partners. It was therefore open to Schee to 
appear as a creditor of Carmichael, his former partner, and to prove 
up his claim against him as an individual; but, having done so, he 
occupies merely the position of an individual creditor, against whom a 
discharge, if granted, wUl be effectuai, the same as though he had 
never been a partner with the bankrupt. 

Thus we are brought to a considération of the grounds relied upon 
to defeat the granting the discharge prayed for, the first of which is 
that the bankrupt, prior to his failure, with fraudulent intent, and in 
contemplation of insolvency and bankruptcy, failed to keep proper 
books of account, from which his true condition might be ascertained. 
The only évidence offered in support of this spécification is the testi- 
mony of the bankrupt with respect to the books of account kept by 
the fii-m prior to its failure, some 15 years ago. Under the présent 
act, to defeat the right to a discharge it must be shown that the fail- 
ure to keep proper books of account was with the fraudulent intent 
on part of the bankrupt to conceal his true financial condition, and in 
contemplation of bankruptcy. The évidence fails to show that the 
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mode in which the books were kept was adopted for any fraudulent 
purpose whatever, or in contemj^ation of bankrjiptcy. Under the 
décision of tlie suprême court in Buckingham v. McLean, 13 How. 151, 
it must be held that the words "in contemplation of bankruptcy" 
mean that the debtor has in view going into bankruptcy on bis own 
pétition, or the doing of an act or acts which will enable bis creditors 
to obtain an adjudication against him, and therefore proof merely of 
a condition of insolvency will not meet this requirement of section 14 
of the bahkrupt act. If this construction of this clause is the proper 
one, it f ollows that the failure to keep proper books of account in con- 
nection with a business which terminated some 15 years ago "ould not 
bave happehed with a view to, or in contemplation of, bankruptcy; 
for at that time the act was not in existence, and therefore there was 
no statute providing a method by which a debtor could procure a de- 
cree adjudging him to be bankrupt on bis own pétition, nor was there 
any statute deflning the acts either of omission or commission on part 
of the debtor that would enable his creditors to procure an adjudica- 
tion against him, and therefore it is impossible to show that the fail- 
ure of the bankrupt to keep proper books of account, which failure 
tooli place years before the enactment of the bankrupt act, was in 
contemplation of bankruptcy. 

The next spécification relied upon as a ground for defeating the 
granting a discharge is that the créditer, Schee, has a judgment 
against the bankrupt for willful and malicious injury to the property 
of said Schee, but the difficulty is that the évidence wholly fails to 
show that Schee holds a judgment of this character. The évidence 
does show that, when the property of the flrm was disposed of, Oar- 
michael consented to a sale of property inventoried at |600 for the 
sum of $200, in considération of reçéiving a year's board from the pur- 
chaser. It is doubtless true that Schee, as a partner of Carmichael, 
could hâve had this sale set aside, as in fraud of his rights, had he 
moved to that end in proper time, or possibly he might bave obtained 
a judgment for damages against his partner, based upon a charge of 
fraud in this sale of the flrm property; but he did not do so, and 
therefore he cannot claim that he has a judgment in any form against 
the bankrupt, based upon this transaction, and, if he had, it would 
not in fact be based upon a willful and malicious injury to his property 
committed by the bankrupt, and, furthermore, if he had a judgment 
against the bankrupt for wiÙful and malicious injury to his property, 
that fact would not defeat the granting the discharge, but would only 
except the judgment from the effect of the discharge under the pro- 
\ision of section 17 of the act. 

This latter fact is also applicable to the remaining ground ©f ob- 
jection to the discharge, to wit, that Schee has a claim for fraud and 
misappropriation of the flrm property by the bankrupt, in that he 
connived at a sale thereof for much less than its value, he holding it 
in a flduciàry capacity. If the creditor has such a claim, he has 
never proved it as a debt in thèse proceedings, nor has he established 
it by judgment; but, if he had, it would not be a bar to the granting 
thé discharge, but would only constitute a claim which would be ex- 
■cepted out from the effect of the discliarge when granted. 
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Finding no substantial merit in the objections interposed to the 
pétition for discliarge, the same are overruled, and the pétition for a 
discharge is granted. 



» In re RHUTASSEL. 

(District Court, N. D. lowa, 0. D. September 23, 1899.) 

1. Bankruptct— Qrounds of Opposition to Discharoe. 

To defeat the bankrupt's application for a discharge, it is necessary 
that the spécifications In opposition thereto should allège, and the object- 
ing creditors prove, the commission by the bankrupt of one or other of the 
tvvo acts which the bankruptcy law (section 14b) denounces as grounds for 
refusing a discliarge. 

2. Same^Issl'es — Effbct of Dischauge. 

The question whether or not the debt of a particular creditor is such 
as to be excepted from the opération of a discharge in bankruptcy cannot 
properly be raised or tried upon the banlirupt's application for discharge, 
and creditors' opposition thereto; the only proper issue being the bank- 
rupt's right to a discharge. The efCect of the discharge, if granted, upon 
any particular claim, Is to be determined when the discharge is pleaded or 
relied on as a défense to the enforcement of such claim. 

3. Same — Dbbts Afpectbd — Judgmekt in Action for Fraud. 

If the bankrupt obtained a loan of money from a bank by means of 
false représentations as to the amount of property he owned, and gave 
his promissory note for the amount of the loan, a judgment on such note 
Is not a "judgment in an action for fraud or obtaining property by false 
prêteuses or false représentations," within the meaning of Bankruptcy 
Act, § 17, providing that such judgments shall not be released by a dis- 
charge in bankruptcy. 

In Banlîruptcy. Submitted on report and certiflcate of référée, 
with pétition for discharge and objections thereto. 

F. H. Harriman, for banlirupt. 
John M. Hemmingway, for creditors. 

SHIRAS, District Judge. Upon the filing of the pétition for dis- 
charge in this case, the Banli of Hampton objected to the grant- 
ing a discharge to the bankrupt upon the ground that the debt due 
the bank, and which now exists in tlie form of a judgment, was 
created by false pretenses and fraudulent représentations with re- 
spect to his property on the part of the debtor; and it is further 
prayed that the court, if a discharge is granted, will find and ad- 
judge that the discharge is not effective as against the claim of the 
bank, because of its fraudulent origin; and the creditors further ask 
that the testimony in support of the objections to the discharge be 
taken before the référée, or some other proper party residing in the 
county wherein the debts were created. 

Under the provisions of the bankrupt act, there are certain mat- 
ters inhering in the conduct of a bankrupt which will defeat the 
granting of a discharge; and there are other matters inhering in or 
connected with the character of certain claims which except them 
from the effect of a discharge, if granted. To defeat the right to a 
discharge, it must be shown that the bankrupt has committed an 
offense punishable by imprisonment under the provisions of the act, 
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or, with fraudulent iiitgpl: ip çpnceal his true flnancial condition, 
and in contemplation of bariliruptcy, destroyed, concealed, or failed 
to keep books of account or records from wliicli his true condition 
might be ascertained. Section 14 of bankrupt act. The effect of a 
discharge, when granted, is declared in section 17 of the act, which 
provides that a discharge Shall release a bankrupt from aB his prova- 
ble debts, escept taxes;' judgments in autions for fraudy or obtain- 
ing property by false pretenses or false représentations, or for will- 
ful and malicious injuries to the person or property ôf ahother; 
daims not duly scheduled by the bankrupt, onless the creditors had 
notice 6r actual knowledge of the peùdency of the proceedings; and 
debts créàted by fraud, embezzlement, misappropriation, or défalca- 
tion of the debtor while acting as an çfflcer or in a flduciary ca- 
pacity. The facts set forth in the spécifications flled in opposition 
to the pétition for discharge do -not show that the bankrupt has 
comrditted an offense punishabîe by impriëonment, under the pro- 
visions of section 39 of the âçt, or that with fraudiilentintent, and 
in contemplation of bankrnptcy, he has destroyed or concealed, or 
failed to keep, books of account or records from wMch his flnancial 
condition might be ascertained. The spécifications therefore fail to 
show a reaspn for refusiû^ the discharge, and the only remaining 
question isl whether the court will hear and détermine the proposi- 
tion touching the effect of the discharge upon the debt due the bank, 
upon the hearing of the pétition for discharge. As a matter of 
pleading, the pétition présents only the question 'whetber the bank 
rupt is entitled to a discharge, and does not tender any issue touch- 
ing the effect of the discharge, if granted, upon particular debts 
or claims. In opposition to ,tbe pétition, creditors are entitled to 
aver and prove any matter which the act déclares shall bar the 
granting of a discharge, but it would certainly be no ground for re- 
fusing a discharge if it appeared that there were claims in existence 
which a discharge would not bar or release. The right to a dis 
charge is one thing, and the effect of it, when granted, is another, 
and wholly distinct, proposition. The only issue tendered by the 
pétition is the right to a discharge, and the only facts properly 
pleadable in opposition thereto are those which show that under the 
provisions of section 14 the bankrupt is not entitled^ to a discharge. 
The issue upon the effect of a discharge will arise when a créditer 
seeks to enforce a judgment or claim, and the debtor pleads his dis- 
charge in bar thereof. This question "^^^ ^ery fully and carefuUy 
considered by Judge Woolson in Be Thomas, 92 Fed. 912 ; and I con- 
cur in the conclusion reached by him, that the proper place and 
time for the détermination of the effect of the discharge is when 
the same is pleaded or relied upon as a défense to the enforcement 
of the particular claim. 

Furthenno,re,;, the record: présents the question whether the claim 
of the bank cornes within any of the exceptions named in section 
17, which enumerates the seyeral classes of claims which are not 
released by a discharge upder the act. The bank now hoids a judg- 
ment entered upon twoproin^gsory notes executed by the banl^nipt, 
and, in the objections set forth to the pétition for discharge, it is 
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avened tliat the bankrupt obtained a loan of money from the bank 
by certain false statements respecting the property he then owned. 
The judginent, however, which now constitutes the évidence of the 
(Uaims held by the bank, Is not a judgment rendered in an action 
for fraud, or for obtaining property by false pretenses or false rep- 
résentations, but is founded on the express promise to repay the 
money loaned by the bank, as evidenced by the notes executed by the 
bankrupt, and therefore the judgment does not show that the debt 
upon which it is based was created by fraud or by false statements. 
If the bankrupt act provided that claims created by fraud, false 
statements, or false pretenses were excepted out from the bar of a 
diseharge, then the mère fact that the claim had been put Into judg- 
ment might not preclude the holder thereof from proving its orig- 
inal and essential nature, in order to enable the court to détermine 
whether it came within the exceptions of the statute. Wisconsin 
Y. Pélican Ins. Co., 127 U. S. 265, 8 Sup, Ct. 1370. Thus, if the 
bankrupt, while acting in an oiBcial or fiduciary capacity, had mis- 
Jippropriated or embezzled money coming into his hands, and a judg- 
ment for the amount misappropriated or embezzled had been ren- 
dered against him in an action for money had and received, the 
uierger of the claim into a judgment of that form would not debar 
tlie owner of the claim from showing, as against a plea of a dis- 
(■liarge undér the bankrupt act, that the claim or debt now evi- 
(îenced by the judgment was one created by the fraud, embezzlement, 
misappropriation, or défalcation of the bankrupt while acting in 
an officiai or fiduciary capacity, because the last clause of section 
17 of the act excepts from the opération of a discharge provable 
debts created by the fraud, misappropriation, or embezzlement of 
one acting in an officiai or flduciaz*y capacity. The point of in- 
quiry under this clause of the act is, how was the debt created? not 
in what form is it now evidenced? Under the second clause of sec- 
tion 17, the question of the form of the debt, as well as of its orig- 
inal nature, is an essential in determining whether the particular 
debt will be barred by a discharge, or whether it is protected against 
the bar of the discharge by coming within the exceptions created 
by this clause of the section. The second clause of this section does 
not except out from the effect of the discharge claims created by 
fraud, or by obtaining property by false statements, or by willful 
and malicious injuries to the person or property of another, but does 
except out judgments rendered upon causes of action of the named 
nature; and therefore, to corne within the exception, it must appear 
that the créditer holds a judgment which was rendered in an action 
for fraud, or for obtaining property by false pretenses or by false 
représentations, or for willful and malicious injury to the person 
or property of the créditer. In other words, the judgment, read 
in connection with the pleadings upon which it is based, must es- 
tablish the fact that the claim sued on and merged in the judgment 
was created through fraud or by false pretenses, or by willful and 
malicious injury to the person or property of another. For illustra- 
tion, suppose the bankrupt by false représentations purchased goods 
on crédit from A. In such a case it would be optional with A. to 
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waive tlie fràud and to sue lïpôn thé contract of purchase, or to sue 
for dainages, basing the action on the fraud. In the former case 
the question of fraud or false prêteuse^ or représentations would 
not be involved, and would nbt be lieard nor adjudicated, whereas 
in the latter case the question of fraud would be heard anid adjudged, 
and it is only judgments of the latter character that corne within 
the exceptions contained in the second clause of section 17. It is 
apparent that, if it had been enacted that a discharge should not 
bar claims or debts created by false prêteuses 6v false stateinents, 
such a provision would hâve been a fruitfui source of litigation in 
the future, and would hâve subjected the bankrupt to constant worry 
and pressure from creditors claiming that the debts due them had 
in f act been created by false statements with respect to the flnancial 
condition Of the debtor, and were therefore not within the bar of 
the discharge, and heuce thé wisdom of'the provision that limits 
the exception to judgments which show on their face that the claim 
merged therein was based on the fraud of the bankrupt. But, what- 
ever the reasbn for the enactment may hâve been, the f act remains 
that the second clause of section 17 embraces only judgments for 
frauds, or for obtaining property by false prêteuses or statements, 
or for willful injuries to person or property, and cannot be extended 
to include claims not in judgment, or judgments based on the con- 
tract, express or implied, of the bankrupt, and not upon a fraud or 
wrong of the nature of those described in tlie clause in question. 

As already stated, in the spécifications ûled in opposition to the 
pétition for a discharge it is shown that the judgment held by the 
bank is not based upon any fraud proven to hâve been committed 
by the bankrupt, but is founded upon the promissory notes executed 
by him ; and, therefore, in the vlew taken of the law by the court, it 
would be a useless expenditure of time and money to make an order 
for the taking of testimony in support of the spécifications, as is now 
asked on behalf of the opposing creditors. The application for a 
discharge will come bef ore the court on the flrst Monday in October, 
and counsel will then be heard, if ground exists for opposing the dis- 
charge. 



In re MUÈRAY et al. 
(District Court, N. D. lowa, W. D. September 26, 1899.) 

1. BANKRtrPTCr— VOLUNTABY AND INVOI.UKTART— PARTNKBSHIP pETITrON. 

Where ^ome of the members of a partnershlp flle thelr pétition In 
bankniptqy asking for an adjudication against the flrm, the other part- 
ners not joining, the proceedlng is, in Its Ineeption, ' a ^oluntary proceed- 
ing in banliruptcy; and it Will so remain in its entirety unless the other 
partners, on dne notice, dissent' from the pétition and contest the adjudi- 
cation, In whieh case the proceeding becomes, as to those partners, an 
involuntary one. 

2. Same— Ohdbb op Reperbnce. 

Where a pétition in bankruptcy is flled by certain of the members of a 
partnei-ship, praying an adjudication against the firm, and averring that 
the partner who has not jcrined In the pétition is not a résident of the 
district, and that his résidence is unknown to the petitioners, if the judge 
of the court of bankniptcy is absent from the district, or the division of 
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the district in which the pétition is filed, at the time of its flling, the cleric 
should forthwith refer tlie case to the proper référée. 

8. Same— Notice to Pastnbhs not Joining. 

Where a pétition In banjiruptey is filed by one or more o£ tlie mem- 
bers of a partnersliip, aslîing an adjudication against the firm, but there 
are other partners wlio do not join in such pétition, no adjudication can 
be made until the nonjoining partners hâve had notice of the pendency 
of the pétition, and of the time flxed for hearing thereon. 

4. Same — Service of Notice— Publication. 

If the partners who hâve not joined in such pétition can be found, 
whether within the dlS'trict or witliout it, Personal service of such notice 
must be made upon them. But, if personaJ service cannot be had, then, 
upon the flling of an afHdavit showing that fact, the court will order pub- 
lication of the notice in the same manner as in equity cases. 

5. Same— CoNTEST of Pétition — Hearing. 

Where a pétition praying an adjudication in bankruptcy against a flrm 
ha s been presented by a part only of the partners, and referred to the 
proper refei'ee, if the partners who did not join in the pétition shall, 
upon notice, enter their appearance, and contest the adjudication of the 
firm, the référée cannot act on the pétition, but must certify the case to 
the judge, before whom the issue will be heard and determined. 

In Bankruptcy. Submitted on rei)Oft of référée. 
P. R. Bailey, for petitioners. 

SHIRAS, District Judge. This case is now before the court upon 
a report from the référée, which présents the question of the proper 
practice to be pursued in cases wherein a pétition in bankruptcy is 
filed by one or more of the partners in a firm, asking that the flrm 
be adjudged a bankrupt, and that the individuals be discharged from 
the partnership, as well as the individual, debts; it being averred 
in the pétition filed that one of the partners does not réside in the 
district, and that his présent résidence is unknown to the petition- 
ers. 

In section 5 of the banlirupt act, it is provided that the court of 
bankruptcy which has jurisdiction of one of the partners may hâve 
jurisdiction of ail the partners, and of the administration of the 
partnership and individual esta te; and, as the petitioning partners 
in this case are résidents of the Northern district of lowa, there is 
no question that the bankruptcy court of this district has full ju- 
risdiction over the case, although one of the partners may not ré- 
side therein. It is also well settled that, in a proceeding of this 
character, it is open to the partner who has not joined in the péti- 
tion to contest the same, and to defeat an adjudication against the 
flrm, by showing that the partnership is not insolvent or has not 
committed an act of bankruptcy; the gênerai mode of procédure in 
such case being set forth in gênerai order No. 8, as promulgated by 
the suprême court. 18 Sup. Ot. v. 

The flrst question left in doubt, however, under this rule, is wheth- 
er, in case the judge is absent from the division of the district in 
which the pétition is flled, the clerk must send the case to the réf- 
érée; or can it only be proceeded with before the judge up to the 
time when the adjudication is had upon the pétition? Under the 
provisions of section 18 of the act, in voluntary cases, if the judge! 
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is absent from the district or itke division thereof wherein the péti- 
tion is flled, the clerk must forthwith refer the case to tke proper 
référée; but, in cases of ititoluntary bankruptcy, the same remains 
for hearing before the judge iintil the adjudication is had, but, if 
no contest is entered against tte pétition within the time fixed in 
the aet, then, in the event;of the absence of the judge from the 
district or from the division of the district wherein the proceedings 
were flled, the clerk must refôr the case to the référée. Thus, it ap- 
pears that the référée, in the absence of thè judge from the district 
or the division thereof wlierein, the proceedings are flled, can enter 
the adjudication, except in tbose cases wherein, by proper pleading, 
an issue is made upon the question of bankruptcy. In the class of 
caseslike that now before the; court, it is not the creditors who, 
in the flrst instance, are setting the machinery of the act in opér- 
ation, but the pétition is flled by the debtors; and therefore, so far 
as the proceedings hâve yet progressed, the proceeding is a vol- 
untary one, and will always remain so, so fax as the petitioners are 
interested. 

It appears, however, thât there is one member of the partner ship 
who has not, up to this time, joined in the pétition asking to hâve 
the flrm adjudged to be bankrupt, and it is apparent that it can- 
uot yet be known whether tlie proceeding will become an inyol- 
untary ope against him or not. If, upon being notifled of the pend- 
ency of tïie case, he shoujd joiii with his co-partners in asking that 
the flirm be adjudged bankrup^ then it would be clear that the pro- 
ceedings wouid be wholly voluntfiry. If, however, upon being noti- 
fled of thé proceedings, he sHoutd, under the provisions of gênerai 
order î^o. 8, make défense totl^e pétition, then the proceeding would 
become, as to him, an involijntary one, to be deqJt with accordingly; 
for, as is said by the suprême court in Medsker v. Bonebrake, 108 
U. S. 66, 71, 2 Sup. et. 351, 353: "It is not a voluntary bankruptcy 
if the man is forced into it against his will by his partner, any more 
than by any one else ; a^d it isf compulsory and involuntary if he 
refused to join in such case, ànd is forced |nto it, as much as in any 
other enforced bankruptcy.'* , A proceeding brought by a part of the 
members of; the flrm is, in its initiation, a voluntary one, and will 
remain so in its entirety, if, upop notice, the other member or mem- 
bers of the flrm actively join with the petitioners, or by acquiesence 
consent to the adjudication of the partnership; but, if the nonpeti- 
tioning member refuses to join jn the proceedings, and contests the 
adjudication, then the proceeding becomes, as to him, an involuntary 
one. 

It follows, therefore, that, when a pétition on behalf of a part of 
the members of a flrm is flled in the clerk's oifice, it cannot then be 
classed as an involuntary proceeding, because it may never beoome 
such, and, in the absence of tbe judge from the district or division,^ 
it is the duty of the clerk to refer the case to the proper référée. 
The case, however, whether coming before the judge or a référée, 
cannot be properly proceeded with until notice of the pendency of 
the proceeding has been given to the member or members of the flrm 
who hâve not joined in the pétition as flled, and, under the provi- 
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«ions of gênerai order No. 8, a time must be fixed for a bearing upon 
tlie pétition, of which due notice must be given. 

If the nonjoiningmemberor membersof the flrm can be f ound, in the 
district or out of it,personal service of the notice must bemade; but, if 
Personal service caunot be had, then, upon filing before the judge 
(or the référée, if the case has been referred by the clerk) an aiïidavit 
showing that personal serviceof notice cannot bemade, an order of pub- 
lication of notice will be made, as provided for in section 18 of the act, 
which enacts that notice by publication shall begiven in the sameman- 
ner, and for the same time, as in cases in equity in courts of the 
United States, which are governed by the provisions of section 8 of 
the judiciary act of March 3, 1875 (18 Stat. 472), which requires the 
court to make an order requiring the named party to appear and 
jilead to the pétition by a named day, and to direct the publication 
of such order, if personal service thereof cannot be made, in such a 
manner as the court may direct, not less than once a week for six 
consécutive weeks. If, upon the hearing thus provided for, the non- 
petitioning member or members of the flrm join with their co-part- 
ners in the prayer of the pétition, or, by failing to enter an appear- 
anee, show that they do not purpose to contest the adjudication, 
then the référée will enter the adjudication, and the case will be 
proceeded with as in other voluntary proceedings. 

If, however, the nonpetitioning members of the flrm should appear 
at the hearing, and, by proper pleading, should make défense to the 
proceedings, as provided for in gênerai order No. 8, then the réf- 
érée must certify the case to the judge, before whom the issue will 
be heard, a jury trial being had if the party has demanded the same 
under the provisions of section 19 of the act; that is, by filing with 
the référée a written demand for a jury at or before the time fixed 
for the hearing before him. 

NOTE. 
[Form of Order to be Entered and Published.] 

In United States District Court, Northern District of lowa, Division. 

In Banlcruptcy. 

In matter of — — , Alleged Banlcrupt: 

It appearing in the above case, now pending before , référée in bank- 

ruptey for tlie district of county, lowa, that It is the pui'pose of the 

proceedings to adjudicate the firin of — to be banlîrupt, as well as the In-' 

dividnals composing said tirm, and it further appearing that -, a 

member (or members) of the flrm, has not joined iu the iietition of his co- 
partuers herein flled: 

It is therefore ordered that this case be set down for liearing before , 

référée in banliruptcy, at his office in , on the day of , at 

o'cloclj, — m, and the said — is hereby ordered to appear at that 

time and place, before the said refereé, and then and tbere to plead to or 
.inswer the pétition now on file, in case he desired to contest the same, or, in 
default of such appearance and pleading, the prayer of the pétition will be 
granted. 

It is further ordered that a copy of this order be personally served upon the. 

said at least fifteen days before the time for siiid hearing, if personal' 

service can be had, but, if such service cannot be made, then, upon filing 
with the référée an atfldavit showing that fact, this order may be served by 
publishing the same once a week t'or six consécutive weeks in the . 
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In re CAEÔLINA COOPERAGB CO. 
(District Court, B. D. North Carolina. September 14, 1890.) 

1. Bankbdptct— CosTS— IntbbvEntioit. 

Under Bankmptcy Act 1898, § 2, Subsec. 18, provlding ttiat courts of 
banliruptcy may "tax costs, whenever they are allowed by law, and ren- 
der judgments therefor against the unsuccessful party, in proceedings in 
bankruptcy," where a pétition in involuntary banUruptcy is flled against 
a corporation, and an exécution creditor Intervenes, and opposes the ad- 
judication, denying the insolvency of tlie respondent, but liis contention 
lails, and the adjudication Is made, the costs of the proceeding, in so far 
as the sanie were rendered necessary by his opposition, may be ".s.xed 
against such intervener. 

2. Bamb; — WiTNEss Fees. , 

A pétition in involuntary banliruptcy being flled against a corporation, 
one oi" its creditors, who had levied an exécution on its property, ip.ter- 
vened, and contested the pétition, on the ground tliat the corporatlou <V'as 
not insolveut, aud claimed a prior lien on the property. Thèse issues were 
determined against him, and the adjudication was made. Held, that the 
fees of the wituesses summoned by him should be taxed as costs against 
him, and also the fees of any witnesses summoned by the petitioniiig 
creditors, wliose exanlination would not bave been necessary but for the 
intervention. 

8. Sa ME— Compensation of Experts. 

Extra compensation to expert witnesses above the statutory witness 
fee of $1.50 per day and mileage cannot be taxed as costs, or aliowed 
against a losing party, iii à court of banljruptcy; and the court w'il not 
be bound to malîe such an allowance because counsel hâve so agreed, 
espéeially where the agreèment is not In writing. 

4. SaME— COST OF PRE8EHVING PhOPERTY. 

Where a creditor who has levied an exécution on property of his 
debtor interpleads to ; a pétition ia involuntary banliruptcy against the 
latter, and opposes (unsuceéssfully) an adjudication thereon, and the 
property is surrendered by the sheriff, under order of the court of banli- 
ruptcy, and sold, the expense of preserving and caring for the property 
in tlie intérim, should not be taxed as costs against such intervener, if it 
does not appear that his intervention and contest delayed the sale. 

5. Samb — Revibw of Referee's Décision— Exceptions. 

On review by the judge in bankruptcy of a décision of the référée, 
counsel desirlng to be heard by the court must flle exceptions to the flud- 
ings of the référée, as required by the rule of the court. 

In Bankruptcy. On a pétition in involuntary bankruptcy against 
the Carolina Cooperage Company, one Tyner, a creditor, who had re- 
covered judgment against the corporation, and caused exécution to be 
levied on its property, intervened, and opposed the adjudication, alleg- 
ing that the corporation was solvent, and claiming a prior lien on its 
property. The défense failing, and the adjudication being made, the 
court ordered that there should bè taxed against the intervener such 
part of the costs of the proceeding as were rendered necessary by his 
intervention and claim of priority. Tyner excepted to the K]] of 
costs as taxed by the clerk, and moved before the référée for a retp^ja- 
tion, and now brings a pétition for review of the decisijon of the référée 
on said motion. 

John D. Bellamy, for petitioning creditors. 
Iredell Meares, ifor intervening creditor. 
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PURNELL, District Judge. The report of tlie référée, after heax- 
ing counsel on motion to retax costs in compliance with a former or- 
(1er in this behalf against the interpleader, Tyner, of such costs as 
were rendered necessary by said Tyner's resisting the adjudication 
and his claim of priority, having been duly flled and considered, it is 
ordered and adjudged: 

1. "That the recommendation of the référée that the costs taxed 
against said Tyner for 'entering and fliing the report of the référée 
on priority of claim,' recording the same, and serving original papers, 
be stricken ont," is afflrmed. 

2. The réduction of the aUowance for witnesses before the commis- 
sioner from |10 to |3, as charged in the bill of costs, is approved as 
far as it goes, but it does not go far enough to comply with the law. 
The witness fées are allowed in the bill of costs as "expert witnesses." 
Extra allowance to expert witnesses cannot be allowed or taxed 
against a losing party in a United States district court sitting in ad- 
miralty or bankruptcy, but must be paid, according to the statute, 
|1.50 per day for actual attendance, and mileage. Rev. St. § 848; 
The William Branfoot, 3 C. C. A. 155, 52 Fed. 390, and 8 U. S. App. 
129. Any extra allowance to "experts" is a matter of personal or 
private contract between the parties, — the one summoning the ex- 
pert and the witness so summoned and used. The witness fées will 
therefore be reduced to the amount allowed by statute, — 11.50 per 
day for actual attendance, — and- no more. And for this amount wit- 
nesses must prove their attendance, as provided by statute, before 
any fee can be taxed in a bill of costs. It is said, but does not appear 
in the report, that counsel agreed on this amount. Agreements of 
counsel cannot bind the court when deciding a question of law, and 
such agreements are disregarded entirely, and under ail circumstan- 
ces, unless in writing, and signed by the parties. Counsel who as- 
sume to do acts ont of the ordinary course of practice, and bind their 
constituents or estâtes, should be willing to put such agreements in 
writing, and make them a part of the record. This rule is inviolate 
in this district. In the bill of costs as taxed by the clerk, it appears 
seven witnesses were examined before the commissioner. Four of 
them attended one day. Thèse four witnesses were summoned, it 
appears, on behalf of T^ner, and he should be taxed with their fées at 
f 1.50 per day. The other three were summoned in behalf of petition- 
ing creditors, but their examination would not hâve been necessary 
but for the action of Tyner, and under the former order of court their 
fées, if they hâve regularly proved attendance, should be taxed against 
Tj'ner, the intervening creditor, claiming priority, which claim has 
not been sustained. 

3. "That the item 'actual expense of taking care of property — 
1247.73'— be taxed, one-third, to wit, $82.54, against Tyner, and the 
balance be paid out of the estate." Was this taking care of the prop- 
erty in conséquence of Tyner's interpleader or contest of the adjudica- 
tion? Tj'ner had recovered judgment in an action of tort, exécution 
issued, and the property of the bankrupt levied on, when the pétition 
in bankruptcy was flled. Tyner — it is presumed, under advice of 
counsel — contested the adjudication, and then contended that this 
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gave; h.iin| priprity over other creditors. Adjudication was made, and 
the.cl^m^î flp,ority decidè^^^^ bis contention. But suppose 

he b.a^,!nqt'(^4l;enàed for w^t; fie^^w^ advised wa^ riglit; that the 
cbrpomtioii.Tivai^ solventj and hé S^às entitled to a pribrity in the pay- 
rnènt of hi^judginent, — still i,t Would hâve been necessary to care for 
tbe propérty. I)id his coritenfeoh delay the sale of thè property? 
The property j?as in the bands of the sherifE, and when taken there- 
from hy qrder of this court it waâ necessary to talie care of it, eveu 
if Tj'ner tad immediately abàndoned his claira, and taken no furtber 
steps to préserve his rights. Under the provisions of the act, which 
are ample for tbe purpose, and were invoked in tbis case, tbe prop- 
erty couldbe, and was actually, sôld before tbe détermination of the 
claim of prio,rity. If the petitjoning créditer delayed in making ap- 
plication to ithe court for tbe opdér of sale, tbe contention of Tyner 
was in no way tbe cause of tbe jprocrastination, and the court, acting 
under equity rules, would nôt be justified in taxing bim witb àny part 
of tbe costs tbus incurred. Bankrupt Act, § 64. provides, too, that 
the cost of preserving tbe property shall be paid out of tbe estate. 
Tbis is not a part of tbe cost contemplated in tbe former order, and 
tbe recommendation of thei référée in this behalf is not approved. No 
part of tbis item will \}e taxed against Tyner, but will be paid by the 
estate. The former order of court was under and in accordance witb 
the provisions piE the bankrupt act (section 2), wbich provides tbat tbe 
courts of ba9l;rupt.cy ^ball be invested witb such jurisdiction in law 
and equity àssb^ll enable tbem to^ (subsection 18) "tax costs when- 
ever they are allowed by law, and render judgments tberefor against 
tbe unsuccessfui party, or tbe s\iccessful party foi" cause, or in part 
against eaçb of tbe parties, and against estâtes, in prôceedings in 
bankmptcy." ,. 

Except as herein modifled, thé recommendation of the référée and 
the bill of costs taxed by tbe clerk are afQrméd. It is furtber consid- 
ered and adjudged. that,, no exceptîpns to, tbe flnding of tbe référée 
being filed as required by the rule of tbis court, only, a note in tbe re- 
port saying counsel request to beiiirtber heard, counsel baving been 
heard before the référée, a furtber bearing is deemed unnecessary. 
The rules were made for tbe guidance and convenience of parties and 
their solicitors, and tbe court will enforce tbem, even if offlcers and 
solicitors seemingly regard tbem as matters of form only. Rules are, 
or should be, of record in every court in this district, bave been print- 
ed and distributed, anid must be foUowed in prôceedings in bank- 
ruptcy. Solicitors practicing in tbe courts of bankruptcy frequently 
jeopardize tbe rigbts of tbeir clients by disregarding thèse rules. 



In re YOUNG. 

(District Court, E. D. New. Yorli. August 9, 1899.) 

Bankkttptcy— Pbes and Costs— Disborsemehïs ov Attaching Crkditor. 

Wlierethe lien of an attachaient is dissolved by the adjudication of the 
debtor as a banlirupt, the eredltor has no lien upon thé property of the bank- 
rupt for the costs and dlsbursements incurred by him in such suit, and 
is not entitled to an p-rder requiring the trustée to pay him the amount of 
Buch costs out of the estate. 
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Iii Baukiuptcy. On pétition of Francis Dolierty & Co., creditors of 
tlie banknipt, for an order directing the trustée in bankruptcy to pay 
to them the suni of |236, being the amount of costs and disbursements 
incurred by them in an attachaient suit which they had been prose- 
cuting against the bankrupt, but which was terminated, and the lien 
of the attachment dissolved, by the adjudication following within four 
months after the commencement of such suit. 

BaggQtt & Eyall, for petitioners. 

Edward K. Humerwell, for trustée in bankruptcy. 

THOMAS, District Judge. The motion herein is denied. The 
fées are an incident of the lien. When the lien fails, the incident 
fails also. It is not apparent that the estate bas been benefited by 
an expense of |2.36, made in an attachment proceeding in an action 
to collect the sum of $392.50. However, the main question passed 
upon is the nonexistence of a lien. If the petitioners désire to review 
the question, the trustée will retain, a suiHcient sum to meet the claim, 
if the appellate court should consider the demand or any part thereof 
justly payable. 



In re SCOTT. 

(District Court, N. D. Texas. May 23, 1899.) 

No. 13. 

1. Bankhoptcy — DiviDKNDS — Prefbkred Ci,atms. 

Wbere, npon the déclaration of a dividend in a bankruptcy proceeding, 
a certain amount of money is reserved, sufflcient to pay a like dividend 
upon claims wliicli had previously been disallowed for insutHcient proof, 
but with leave to claimants to amend, such claimants bave no lien upon 
the money so reserved, nor is the référée bound to distribute it to them; 
and If thereafter a claim for an attorney's fee is presented, which is entl- 
tled to priorlty of payment as part of the costs of administration, it must 
be paid out of such reserved fund, in préférence to the gênerai creditors. 

2. Samb— Attokney'8 Fbk. 

The claim of the banlsrupt's attomey for a fee, payable as part of the 

costs of administration, does not lose its right to priorlty of payment out 

of the funds on hand at the time it is presented, merely because it was 

not presented until after the déclaration and payment of a flrst dividend. 

a. Samb— Dividend— Settino Aside. 

A dividend in banliruptey, once declared and paid, cannot be set aside, 
notwlthstanding it was erroneously made so large as not to leave suffl- 
cient money In the trustee's hands for an equal dividend to creditors 
afterwards perfeeting thelr proofs, In addition to the costs of administra- 
tion. 

In Bankruptcy. On review of ruling of référée in bankruptcy. 
Baker & Ross, pro se. 

MEEK, District Judge. It appears from the certiiicate of the 
référée herein that on the 17th day of February, 1899, W. T. Kobin- 
Bon, trustée -for the bankrupt estate, having reported funds in his 
hands more than sufificient to pay a 5 per cent, dividend, the référée 
declared a dividend of 24 per cent, on ail claims which had been al- 
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lowed up to Ihat date, reserving from the amount shown to be in the 
hands of the trustée a sum sufflcient to pay a like dividend upon the 
claiuis gf Habbeler & Co., bf Chicago, 111., for |88.84, and B. F. 
Avery & gons, of Louisville, Ky., |87,I0, which. claims had been pre- 
sented prior to the date of déclaration of the dividend, but had been 
disallowed on account of not having been properly proven, and leave 
liaving been asked and granted to thèse creditors to amend the proof s 
of their claims. It further appears that, after the déclaration of 
said dividend, on, to wit, February 18, 1899, the Saunders Duck & 
Eubber Company, of St. Louis, Mo., proved and had allowed their 
claim of |43.60, and that on March 2, 1899, Habbeler & Co. and B. 
F. Avery & Sons presented amended proofs of their claims, and same 
were allowed by the référée. It further appears that on March 3, 
1899, Messrs. l^ker & Ross, attorneys for the bankrupt, A. L. Scott, 
having tiled their pétition and daim for services in representing the 
bankrupt, were allovi'ed an attorneys' fee in the sum of $150, to be 
paid as costs of administering the estate. It further appears that 
the trustée reported to the référée that he had not sufflcient money 
remaining in his hands to pay said attorneys' fées and also to pay 
anything on the claims of B. F. Avery & Sons and Habbeler & Co., and 
that thereupon the référée ordered that the balance of the funds in 
the hands of the trustée be applied to the claim of Baker & Ross. 
B. F. Averj' & Sons and Habbeler & Co. excepted to the ruling of the 
refereé in this respect, and the question is certiûed to me by the 
référée for my opinion thereon. 

I am of the opinion that the action of the référée should be sus- 
tained. The claim of Messrs. Baker & Ross for attorneys' fées for 
services rendered the bankrupt, which was allowed by the référée, is 
entitled to priority of payment, under section 64, par. b, Bankruptcy 
Act. At the time of the déclaration of the dividend, the claims of 
Habbeler & Co. and B. F. Avery & Sons had been presented, but had 
not been allowed, because of imperfect proofs of claim. Only those 
claims which hâve been properly proven and allowed by the référée 
before the déclaration of a dividend are permitted to participate in 
the distribution under it. Permission having been obtained by Hab- 
beler & Co. and B. F. Avery & Sons to amend their proofs of claim, 
the référée had sufflcient grounds for concluding that those claims 
would probably be presented and allowed, and therefore held back 
fromdistribution under the dividend a sufflcient sum to pay an equally 
large dividend upon thèse claims. Yet the référée is not bound to 
use the funds so held back in payment of this dividend upon them. 
Indeed, he cannot pa^ any part of them until another dividend is de- 
clared, in which dividend such claims must take their pro rata with 
other claims which, by the time of the déclaration of another dividend, 
may hâve been properly proven. Claims enjoying the first dividend 
are not allowed to share in the second distribution until those that 
were çredited with no part of the flrst dividend shall, be paid a sum 
equal in amount to that received by Oither creditors. Section 65, par. 
c. The holding back of any amount by the référée from distribution, 
gives claimants, whose debts are not properly proven, no lien of any 
kind upon said amount. The fact that the claim for an attorneys' 
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fee was not presented until after the déclaration of the flrst dividend 
woukl not, in niy opinion, destroy its right to priority of payment 
out of the f unds on liand at the time it was properly presented. The 
référée should hâve withheld from distribution upon the déclaration 
of the dividend sufficient funds to cover ail expenses of administration 
and priorities. He is only required to hold back sufficient funds to 
cover claims that will probably be allowed, and I am of the opinion 
this includes those claims conceming which he has information such 
as justifies Mm in the conclusion that they will be allowed when pre- 
sented. With thèse exceptions, he should dévote the whole sum in 
the hands of the trustée to the dividend. In my judgment, under the 
circumstances existing in this case at the time of the déclaration of 
the dividend, the dividend declared was too large; but it is not 
sought in this action to disturb the dividend already declared and 
paid, and, if it were sought to disturb this dividend, it could not be 
done simply by showing that the référée, in exercising his discrétion, 
had made it too large. The dividend, when made pursuant to proper 
notice, and flled in court, virtually became the judgment of the court. 
Those creditors who failed to make proper proof of their claims must 
suffer with those who failed to make any proof before the time of 
the déclaration of the flrst dividend. 

It is therefore ordered that the action of the référée, in ordering 
the trustée to appropriate the balance of the funds in his hands to 
the payment of the claim of Messrs. Baker & Koss for attorney's fées, 
be, and the same is hereby, approved and conflrmed. 



In re RUSSIE. 

(District Court, D. Oregon. September 14, 1899.) 

No. 36. 

Bankrdptct— Exempt Psopbety— Indian Lands. 

Au act of congress providing for ttie allotment in severalty of the agri- 
cultural lands of an Indian réservation, declared that the United States 
would hold the lands for 25 years in trust for the sole use and benefit of 
the several Indian allottees, who were not allowed to convey or incumber 
the lands during that time, and that at the expiration of that period the 
United States would convey the lands to the allottees, or their heirs, dis- 
charged of the trust, and free from ail charges and incumbrances. During 
the time named, an Indian, one of the allottees under the act, became 
a voluntary banlirupt. Held, that the lands allotted to him did not vest 
in his trustée in bankruptcy, not being property which he cohld hâve 
alienated or incumbered, but being exempt under a law which was not 
repealed or aJïected by the banl^ruptcy act. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Carter & Raley, for bankrupt. 

Balleray & Hailey, for objecting creditors. 

BELLINGER, District Judge. This is a case of voluntary bank- 
ruptcy. The bankrupt is an Indian, and an allottee of lands under 
an act of congress approved March 3, 1885 (23 Stat. 340). The act 
provides for the allotment in severalty of agricultural lands com- 

90 F.— ,39 
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prised within the Ùmàtilla réservation, in this state, to the Indians 
residing on subh réservation. In addition to the allotment in sev- 
eralty of âgricultural liands, the act reserves a reasonable amount of 
paëtiiré and timbér lands for thé uSë ôf the Indian allottees in com- 
ihoii, and provides for à sélection Ôî 640 acres for an industrial farm 
and school, the vpholè'to bè in as compact à form as possible. The 
act furtherpro Vidés ^ât: ! 

"The Dvesident sbali cause patenté to issiië to ail pfrsons to -whom allot- 
ment^ 'or lands slîall be ruade under the prbtlsibnsijf tfars âct, •wbich shall be 
of the légal effect, ànd deelftre that the United' States 'floés iahd will hold the 
land thtJS! allotted, for the period of tweiity-ftve years, lijitriist foç the sole use 
ajid benefit ofthe Indien to whom|Such allgtment shiff^;have been made, or 
in case o( his decease, of hls helrs ax;cording to the Kvys "^ the state of Ore- 
gon; and that at the expiration ht said perlpd the tinlt(^(i' States will eonvey the 
sarûe by "patent to said Indian, or hia helrs as aforèèalfl,! In. fee, dlscharged of . 
said trust and free of ail charge or Incumbrance whatesoever:. provided, that 
the ;law pf alieHation and descent ii?. .fcwqcêi.in the sta^e pf Qregon shall apply 
thereto after patents havç been execijted, çkcept as herèln otherwise pro>ided. 
* * ** "And If any convèyanèe Is inade of thé lands'sét ajpàrt and allotted 
as hei^ln provided, or any contraCt madè tPùching the sames or any lien 
thereon created: béfore the issulng of the patent hereln provided, such convey- 
ance, contract, or lien shaU be absolutely null and vpid/' . 

The creditors of the banlirupt coritënd that thé allotted lands of 
Russie are'Subject to bè takenas a î>àrt of his estate for distribution 
amoiig creditorà. Their contention is that the bankrtpi law ôpèrat- 
ed to repëal the provisiôhs of the aJlotmétit act. By Section 70 of the 
bankrupt act the trustée is vested ''tvith' the titlé bf the bankrûpt as 
of the date he was adjudged a bankrupt, except in so far as it is to 
property whijch is exempt, to ail (1) documents relating to property; 

(2) interest in patents, patent rights, copy rights and trade marks; 

(3) powers which he might hâve exercised for his own benefit, but not 
those which he might havé exercised for somè other person; (4) prop- 
erty transferred by him in fraudof creditors; (5) property which, prior 
to the flling of the pétition, he coulii by any means hâve transferred, 
or which might hâve been levied upon and sold under Judicial process 
against Mm; and (6) rights of action arising upon contracts or from 
unlawful taking' or rétention of or injury to his property." The bank- 
rupt açt recbgriizes aÙ exemptions, wliether stiate or fédéral, as they 
existed at the time of the passage of the act; and the section quoted, 
descriptive of the property with which the trustée is vested, does not 
include siich property as tbat in controversy. This property is ex- 
cluded from the description of property givén in subdivision 5 of, sec- 
tion 70 of the bankrupt act, which describes as one of the classes of 
property to be taken by the trustée property whichj prior to the filing 
of the pétition, the bankrupt could by any means hâve transferred, 
or which might hâve been levied upoh and sbld under judicial process 
against him. This is not such property, and it is clearly the inten- 
tion of congress that property should not pass to the trustée which 
could not be the subject of conveyance or disposition by the bankrupt 
at the time the baùkruptey proceedings wéré înaugurated. It is not 
the policy of thé bankruptCy act to interfère with the acts of congress 
relating to the disposition and control of property set apart for the 
benefit ôf members of the Indian tribes. Obviously, the policy of 
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cqngress is to préserve what may be termed "Indian lands" intact, 
for the benefit of the individuais composing the tribe to whom allot- 
ments bave been or may be made; and therefore the right of disposi- 
tion by the Indian allottees upon thèse réservations, is expressly with- 
lield. If the Indian cannot dispose of thèse lands by deed, or by suf- 
fering an exécution to be levied upon them under judicial process, he 
cannot dispose of them by the method of a pétition in bankruptcy. 
The policy which préserves the land from disposition in the one case 
opérâtes in the other; otherwise, the providence which the govem- 
ment exercises over thèse Indians will be defeated, and the industrial 
Indian community vs^hich has been set up on the réservation, with its 
adjuncts of an agricultural fann and school, will be intruded upon by 
white men, who will succeed to the Indian title and privilèges through 
the opération of the bankrupt law. It is argued that an Indian who 
voluntarily goes into bankruptcy should at least forfeit to his credit- 
ors the property interest which he holds under the allotment act. 
But the debts of such an Indian are Jiot created upon the crédit of the 
land allotted to him. Theman who deals with such au Indian does 
so with knowledge of his disability to dispose of or incumber the land 
held under the allotment act. He expected nôthing from this source, 
and has no reason to complain that he gets nothing. The décision 
of the refereç, holding that the allotted lands in question are not 
liable for the bankrupt's debts, is affirmed. 



In re FKICE. 
(District Court, S. D. lowa, W. D. August 9, 1899.) 
No. 180. 

1. Bankrcptct— Opposition to Dischargb— Time of Filing Spécifications. 
Under gênerai order No. 32 in bankruptcy (32 0. C. A. xxxi., 89 Ped. 
xiil.), providing that crçditors opposing a bankrupt's application for dis- 
charge must enter their appearance, and within 10 days thereaiiter file 
spécifications in opposition, unless tlie time shall be enlarged by spécial 
order of the judge, held that, where appearances are entered for the pur- 
pose of opposing the discharge, but the spécifications are not Jlled within 
the next 10 days, it is discretionary with the judge to permit them there- 
after to be presented, and to enlarge the time for filing by a nunc pro 
tune order. 

3. Samb — Who May Oppose. 

Under Bankruptcy Act 1898, § 14 (b), providing that opposition to a 
bankrupt's application for discharge may be made by "parties in interest," 
persons who assert themselves to be oreditors of the bankrupt, atid who 
are named as such in his schedule, are entitled to oppose his discharge, 
although they hâve not proved their claims in the bankruptcy proceediugs. 

3. Samb — Requisitbs of Spécifications. 

Spécifications in opposition to a bankrupt's application for discharge 
must be clear, spécifie, and drcumstantial, and must distinctly allège one 
or other of the statutory grounds for refusing a discharge. 

In Bankruptcy. On objections to bankrupt's application for dis- 
charge. 
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WÔOL^ÏT. iJistrict Judge. Application having beefl made by 
said bankrupt for Lis discharge, the same, under the rûlea of tbis 
district, ivas referred to S. C. French, Esq., référée iù bankniptcy at 
Red Dai, lowa. wbo duly fixed and gave due noti* QÏtîniefor appear- 
ing, e'tc, of parties objecting to discbarge. No appdarance was made 
by any creditors who had proven their claims. But Certain persons, 
assérting themselves td be creditors, did appear and file written an- 
nouncfelnent of tlieir intention to resist discbarge; i -Bût said persons 
did not flJe, within the 10 flays allowed by général brdër (32 O. C. A. 
xxxi,,. 89 Fed. xiii.), spécifications of grounds of Objection. Sucb 
were flled with said référée witbin two days thereaftér, and while tbe 
référée had ail the papers yet in his possession. ' ' Tbié; présentation, 
though ont of time, it is discretionàry with the judge to permit, since 
by nunc pro tune order Ijé may enlarge the time oi'flHng, under said 
gênerai order,' as he mightofl application bave enlarged it before time 
for flling had expired. ïbi^^ objectbrs a,ppear to baye been included 
as creditors oii the schèduïëfe flled by the bankrupt as a part of his 
pétition. The right to ôbjéct is not reStrîcted to creditors who bave 
proven up their claims. By section 14 (b) of the bknkruptcy act the 
judge is to hear the prôof s and pleas in opposition' to discharge, as 
presented by "parties in iii|erèst-" Says Ijovelànd, in his admirable 
treatise oh BankruptcJ''(pfigë 599|* . "To entitle a'parïy to oppose a 
discharge, he must hâve a pecuMâry interest in the matter." The 
bankrupt having scbeduled thèse objecting parties as creditors, they 
may well be assumed to bave an interest in resisting discharge of the 
bankrupt from the debts they had against him, even though they re- 
garded the amounts they would probably receive from the estate as 
not sufflcieht ito induce the expense, etc.-, of flling and proving up their 
claims. The spécifications filed are peculiar in the facts stated, and 
a brief from counsel preparing same would ha^eproyen highly in- 
terestingj if not instructive, and would well havegustifled being en- 
titled "Much ado about nothing," as relating to the présent matter. 
It is averrecl thaît "a few ye^rs ago"^why not the equally spécifie 
statement, "once upon a tinie"^''the bankrupt married a clerk, having 
no property"; he afterwards failed in business in Omaha, with debts 
outstanding "aggregating 110,000 tO $20,000"; that neither himself 
nor wiîe'at that time "had any money or property frokn which claims 
could be eollected"; that the wife then "claimed to bave neither 
money nor property out of which she could pay or secure claims for 
whicb sbe was personally liable." Said bankrupt thereaftér "came to 
Shenandoah, and bought a business bouse, paying for it f 4,200, tak- 
îng the title théreto in, his wife's name." And thereupon "your re- 
lators object to the discharge of said bankrupt for the reasons above 
set forth, because from , said facts it appears that the money that 
went into the Shenandoah building and business must hâve been 
saved out of the Omaha business, and belongs to the bankrupt, and 
should go towards paying his del)ts,; ainountii^g to a, fraud on his 
creditors if said monèy came out of the Otnalia business." Therefore 
"your relators ask that said bankrupt be not discharged until he 
shows where the money that went into said building and business 
came from." No dates are given to the transactions, which we must 
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assume tlie attorney drafting the papers attempted to state. Ho.w 
stale the occurrences are we must ônly infer f rom "a few years ago." 
The debts held by the objectors are in no way shown to hâve grown 
ont of, or in any wise to hâve been connected with, "the Omaha busi- 
ness." How they are related to the matter, the paper is silent; no 
charge of fraud practiced or attempted; only the inference indulged 
in that there "mtist hâve been saved out of the Omaha business" the 
purchase priée of the Shenandoah property, which "amounted to a 
fraud on his creditors, if said money came out of the Omaha busi- 
ness"! And therefore the court is asked to refuse discharge until 
the bankrupt shall show "where the money that went into that build- 
ing and business came from." This, too, in the absence of any direct 
averment of fraud in the matter ! The case présents a parallel, if not 
a superior, to that wherein it is said the prosecuting counsel demand- 
ed the prisoner on trial be declared guilty unless he proved himself 
innocent of the charge under which he had been placed on trial ! If 
counsel preparing thèse objections had read the bankruptcy statute, 
or only consulted the section relating to discharges, he could not hâve 
failed to note that this section points out only two grounds as justify; 
ing withholding discharge, and cominands the court to grant dis- 
charge unless one of thèse two grounds is proven. He could scarcely 
fail to notice, if that section be now consulted by him, that the mat- 
ters attempted (as we assume) to be stated by him are not embraced 
within either of thèse grounds. Occasionally it appears surprising 
that counsel will attempt to take action in matters committed to their 
charge without consulting the statute under which they act, or care- 
fully examining the papers drawn up by them, for the purpose of ascer- 
taining whether thèse présent a basis upon which they can properly 
ask the action of the court. Due considération of the attitude in 
which otherwise they présent themselves should induce careful ex- 
amination after the papers hâve been drawn up, even if they hâve 
lost sight of their client's best interests, and hâve no considération 
whatever for the whoUy useless burden they impose, and the almost 
trespass which they commit, upon the court, in consumption of judi- 
cial time and energy, in the attempt to extract from such papers, and 
to détermine, if possible, whether back of it ail there may not be some 
fact existing or some right existing to the client, which, in justice to 
him, should receive further action in the case. 

With what lack of care for his clients' interests, and lack of con- 
sidération of the statutes, counsel for opposing creditors has attend- 
ed, or failed to attend, to this case, is apparent from the fact that 
counsel has made no effort to avail himself of the varions provisions 
of the statute, and the opportunities alforded at the différent meet- 
ings of creditors, for placing the bankrupt under close and searching 
examination, whereby he might hâve probed to the very bottom the 
circumstances to which he has so indeflnitely referred in the so- 
called "spécification of grounds of objection" flled by him herein. 

I désire that the clerk of this court shall very strictly observe the 
provisions of this statute requiring that counsel appearing for parties 
in bankruptcy proceedings must hâve been admitted to practice in. 
this court. In some degree the observance of this requirement may 
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resuit in excludipg those attempting to practice a^, attorneys, who 
fio not eihplo^' knowledge of th^ ïàWyOr give attentijqin to ma^ters in- 
tpàstecl to theitn to sucïi a degfeé'aîs to justify tjxe èxpectation that 
thé interests of their clients are rèàsonably safe in their hands. In 
th;è présent çàsè,, as presented bj^ipounsel, there .appears no ground, 
lier ,sliadow of^gpôund, under thetslfesent statute,ip whicb t?ie court 
coriïd ]bè jùstifled in refùsing discharge. Accorçlinglj, discîiarge 
ordereâ,' ' "'' ' ■ V,' \ ''\ ' ."/:', ''"'' ,', 



;'" '■^; 'In ré BfîLlCNÂP ct^al. ""■' ■ ^.:, ,;„..:, 

i (District Court, D. Keutueky. September 23, 1899.) ;, 

1, CBiMiNAii tiV— RbmOvai. op Pbbson t6 Anotheïi district 'Fok Tri al. 

On an application, under Ber. Sti § 1614, for a warrant tor the removal 
to anpthçr. district for trial of a iperson arrepted on a conimissloner's 
warrant baged op an , ij^âiçtmerit found in sucli other district, or on the 
hèarlng on a writ 6f tiatieas corpus stied out by sucli përson, the cinly 
■qiiestiftli t» be cohsldéred Is whethër the Indlctment on its face charges 
the commission of an offense -wltMni the jurisdictlon of the court In 
whlcb It w^s returned. ■ . , in; 

3. [ijrTERSHATB COMMBiRCB ACT— OFF^NB^BS BT ShIPPBBt-tJuRISDICTION. 

Ùnder the provisions of the Intçrstate comnierpe act (25 Stat. 838), mak- 
Ing It an offense to sçctire the tràrisportation of property by any carrier 
subject to the act at less than the rëgular rates by means of faiSe billing, 
welghts, or représentations as to the «ontents of any package delivered to 
the carrier for transportatlon, wblch shaU subject the offender to a 
fine and Imprlsonment on conriotion in any côiirt of the IJntted States 
of compétent jurisdictlon "within the district in which stich offense was 
comiôiiftéd," the oifen^e is fùUy cdmmitted by a cdnsignor at the place 
where the. property is delivered fo|" transportatlon, thé false billing made, 
and the illégal rate s^cured; and a court of another district, where the 
property Is delivered to the consignçp, has no jùrlsdiction of auch offense. 

Hearing on Pétition for Writ of Habeas Corpus. 

Humpllirey & Davie and W. M. Smitli, for petitioners. 
E. D. Hill, U. S. fiist. Atty., for respondent. 

EVANS, District Judgei ; The petitioners were indicted in the dis- 
trict court of the United States for the Eastern district of Texas for 
alleged •^'iolations of the interstate commerce law. Being résidents of 
the district of Kentucky, a copy of the indlctment was transmitted 
hère, and, thereupori a warrant was issuéd for their arrest, and, having 
been executed, the United States made, application to the judge of this 
court, undér section 1014 of the Revised Statu tes, for a warrant for 
their removal by the marshàl to the Eastern district of Texas for 
trial. Mëantime, howéver, they petjtioued the court for a writ of 
habeas èWpus, alleging, among other things: That they were citi- 
zens of tiâe! United States, and domiciled in the state of Kentucky. 
That they Werè held in custody by the marshal of the district of Ken- 
tucky under' and by color of authority of the United States. That 
they werfe arreçted and held in the state of Kentucky under a writ 
issued by a cbmmissioner of the district court, of the United States 
for the district of Kentucky for an offense alleged to hâve been com- 
mitted in the Eastern district of Texas, and for which there had been 
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returned in the last-named district an îndictment for violation of the 
interstate commerce law. Tliat the commissioner's writ under 
which they were arrested was issued upon a copy of the indictment 
for the purpose of removing them to the Eastern district of Texas for 
trial on said charge. That they were uniawfully held in custody, 
and could not he lawfully removed to the Eastern district of Texas, 
because — First, the said indictment fails to charge an offense against 
the United States, or otherwise; second, because the district court of 
the United States for the Eastern district of Texas has no jurisdic- 
tion of the offense charged in said indictment. The petitioners also 
allège that they are members and offlcers of a corporation, and that 
they are not guilty of the offense charged; but thèse allégations do 
not appear to the court to be material, nor is their considération 
proper upon the questions involved in this hearing. The retura of 
the marshal to the writ of habeas corpus makes it appear that the 
petitioners are held in custody under the writ issued by the com- 
missioner of the court upon the copy of the indictment, and not other- 
wise. 

While the application to the judge for a warrant for the removal of 
the petitioners is before him as an offlcer, and not before the court, 
still the same questions arise upon it as upon the writ of habeas cor- 
pus. If the indictment, upon its face, charges the commission of 
any public offense against the United States within the jurisdiction 
of the court in which the iûdictment is pending, it is the plain duty of 
the judge to make an order for the removal to that district of the per- 
sons indicted. Doubts should not be solved against the indictment 
in such cases. On the contrary, it seems to me that they should be 
solved in favor of the removal of the accused, for the reason that the 
court in which the indictment is pending is entirely compétent to dé- 
termine ail questions involved, and can be implicitly relied upon to 
détermine them according to the law and the justice of the case; but, 
whether so or not, it is the exclusive right of that court to do it sub- 
ject only to the duty of this court and of the judge thereof upon an 
application like this, and before he will make any order to send the 
accused to Texas to inquire whether, on the face of the indictment, a 
public offense against the United States has been charged, of which 
the court in which the indictment is pending has lawfal jurisdiction. 
Obviously it would be a hardship and injustice to remove the accused 
persons to a distant state, or compel them to give bond for their ap- 
pearance there, if it is apparent that the court there must itself hold 
that it has no jurisdiction of the indictment, or of the offense charged 
in it. That thèse are questions to be decided at the threshold of 
every case of this character seems to be clearly established by the 
opinions in the cases In re Greene, 52 Fed. 104, and U. S. t. Powkes, 
^5 C. O. A. 394, 53 Fed. 13. 

The provision of the interstate commerce act under which the in- 
dictment was found, as amended, reads asfollows: 

"Any person and any offlcer or agent of any corporation or any Company 
who sliall deliver property for transportatlon to any common carrier, subject 
to the provisions of this act, or for whom as conslgnor or consignée, any 
such carrier shall transport property, who shall knowingly and wilIfuUy, by 
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false billing, false classification, fa,Ise weigliing, false représentation of the 
cèntelits of the package, or f alsè report of weight, or by any other device or 
méans, whether wlth or without the consent or connlTaiice of the carrier, Its 
agent or agents; ohtain transportation:for sueh property ât less than the regu- 
lar rates, then established and in force, on the Une of Ôie transportation, shall 
be deemed guilty of fraud, wliich is hereby declared to be a mlsdemeanor, and 
shall, upon conviction thereof in any 'court of the United States of compétent 
jurisdiction withln the district in which such offense waa eommltted, be sub- 
Ject for each offense to a fine of not eiGeeding flve thoùsand dollars or imprls- 
onment In the penltentiary for a ternçi.oî not exceeding two years, or both, in 
the discrétion of the court." 25 St^^, S58. 

Thç indictmènt contains four counts, the first of which seems to 
be an accusalion,that the défendants, after a false billing, false classi- 
Ûcation, and false représentation of contents, evidently made in Ken- 
tucky, delivered the merchandise, ;0r caused it to be delivered, to the 
consignée in Texas. This accusatjo^ij by no means appears to be a 
public flflense under the clause of the statute above quoted. No- 
where does that statute make it an offense to deliver the goods to the 
consignée under any circumstances. Taken together and stated 
brbadly, the remaining count« may be fairly said, in différent forms, 
to charge the défendants witb having, by means of willfully false bill- 
ing, false classiâcation, and false représentation of the character 
of the goods delivered to the common carrier in Kentucky, obtained 
or caused to be obtained transportation of the merchandise at a less 
raté than the regular schedule and established rates over the common 
carriers included in the route from Louisville, Ky., to Beauraont, Tex. 
The false billing, classification, and représentation referred to con- 
sist'ed, as allège in the indictmènt, in falsely representing the mer- 
chandise as wagon material in the rough, instead of fine hardware, 
such as guns, etc., which in f act made up. the shipment. In the opin- 
ion of the court, it manifestly appears from the indictmènt that ail 
thèse açts were performed in Kentucky, that the rates of transporta- 
tion werethereby obtained in that state, and that the merchandise 
was delivered for transportation to the carriers in that state. The 
statute provides that persons doing such acts shall be guilty of a mls- 
demeanor, "and shall, upon conviction thereof in any court of the 
United States of compétent jurisdiction within the district in which 
such offense was committed, be subject to a fine," etc. The court is 
clearly ot opinion that, upon a fair construction of the language of 
the indictmènt, the offense was necessarily committed in Kentucky 
alone; that it was completed in that state; and that the statute does 
not give jurisdiction to any court of the L^nited States except the one 
in the district in which the offense jwas committed. If this be the 
correct construction of the language of the indictmènt in connection 
«vith the statute, it must necessarily follow that the district court of 
Jhe United States for the Eastern district of Texas has no jurisdiction 
of the offense charged in this case, and that it would so hold if the 
accused persons were sent there. If this be true, it would be unjust, 
as well as useless, to send them. 

There was some contention that this was a continuing offense, 
which began in Kentucky, and was flnàlly ended by the delivery of 
the goods to the consignée in Texas; but the court is of opinion that 
the offense charged was committed, and fully committed, in Ken- 
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tucky, where the défendants, according to the charge in tlie indict- 
ment, ail resided and did business, and where ail the acts were done 
which, under the law, together constituted the offense. It seems to 
the court, indeed, that there is only one offense chargea in the indict- 
ment, and it is probable that this one offense is ail that could be 
charged under the statute, se far as a shipper is concerned. To con- 
stitute the offense, there must be — First, a willfully false billing, 
classification, or misrepresentation of the character of the property 
to be shipped; second, the obtaining by that means of a lower rate 
of transporta tion than the regular rate; and, third, either the de- 
livery of the property to the common carrier for transportation, or 
its actual transportation by it. AU thèse éléments appear from the 
indictment to exist in this case, but each one arises out of acts done 
in Kentucky, and not in Texas. It therefore inevitably follows that 
the offense they constitute was committed in Kentucky, and can, un- 
der the statute, only be punished hère. For thèse reasons it seems 
to the court that the warrant for the removal of the défendants to 
Texas ought not to be granted, but, on the contrary, under the writ 
of habeas corpus, that the défendants should be discharged. They 
are discharged accordingly. 



GTJTTNER et al. v. PACIFIC STEAM WHALING OO. 

(District Court, N. D. Callfornia. August 29, 1899.) 

No. 11,730. 

1. Shipping— CoNVEnsioN OF Ship's Stores— Possession Which wit.l Suppobt 

Action. 

Seamen who remained on board an ice-bound vessel after she had been 
abandoned by the master and others of the crew were lawfuUy in posses- 
sion of the stores and other property on board belonging to the owners, 
and may niaintain trespass therefor against the owners of another vessel, 
which tooli such stores and property offi the vessel without their consent. 

2. Samb — Wrongful Taking. 

The taliing of such stores was none the less a trespass because no ré- 
sistance was ofCered, and no force used, where it was without the consent 
of those in possession; nor is it any défense to the action that they were 
talien to préserve the lives of .the crew of the vessel taking them. 

8. Same— Measube of Damages— Interest dp Plaintiff. 

In an action to recover for the wrongful talilng and conversion, by a 
Etranger to the title, of property which was in the rightfnl possession of 
plaintiff, the measure of damages is the full value of the property con- 
verted, and défendant cannot llmit the recovery to the value of the plain- 
tiff' s Interest therein. 

4 Samb — Torts of Master — Liabilitt op Owners. 

The masters of two whaling ships, together with natives living on shore, 
toolî from an ice-bound vessel, without the consent of those in charge, 
certain provisions, which were divided t)€tween the ships, and also whaling 
gear, and other articles, which were kept by the natives. Held, that the 
owners of one of the ships could only be held llable for the value of sucli 
of the stores talcen as were applied to the use and benefit of their vessel, 
and which it would hâve been within the scope of fhe master's employ- 
ment to procure. ïhe fact that the master consented to the taking of the 
other property by the natives cannot render hls principals liable tiievcfov. 
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•D. if. SuUivap, fop libelantsv , 
Page, McCutchen & Eells, for respondent. 

DE HAVEN, District Jtidge. TMs is an action for a marine 
trespa,S8 and conversion. The libel charges that in the month of 
pctober^ 1897, one Leavitt, master of the whaling bark Newport, 
oWned by the défendant, took by force from the bark Natarch, then 
on the high seas, certain provisions, ship's gear, whaling gear, tools, 
and other articles of which the libelants tvere then lawfuUy possessed 
as of tbeir own property. The défendant, in its answer, admits the 
taldng of certain provisions at the time iànd place stated in the libel, 
• but dénies that the libelants, Or any of them, were lawfully possessed 
ôf thfe property so takéli, and also puts in issue the allégation of the 
libel tltât any provisions. Stores, or other articles of pérsonal prop- 
erty were taken by fbrCe and against the will and, consent of the 
libelants; and for a sepàrate défense ît is alleged that it was neces- 
sary fot the master of thé bark Newport to take the provisions men- 
tioned in the libel for the use of the crews of the Newport and other 
whàling tessels ice-bound in thé ArCtie Océan at that time, and for 
the préservation of human life. 

1. The facts of the case may be vesy briefly stated as f oUows : The 
libelants were seamen oh bôard the steam whaling bark Navarch, 
and on August 5, 1897, that vessel was ice-bound in the Arctic Océan, 
and, though stâùnch and strong, wàs then abandoned by her master 
and ail of her crew, it being thought that ,she was in the Northwest 
current, and such action hecessary for the safety bf thdSe on board. 
They were unable to make land, and, after being flve days upon the 
ice, returned to the ship, and there remained four days, when her 
master aM ail of the crew except the libelants and three other per- 
sons again abandoned her, and started fpr the United States steamer 
Beari then in sight, and only a f ew miles distant. The : libelants 
ïefuséd to lea,ve the Navârch at this timé, for the reason that in tbeir 
opinion i^ .was more dàngerdus to go upbn the ice than to remain; 
and it is possible they may hâve tbought, or some of them, at least, 
that, if tUesFesfiel was flnally saved, they wbuld bè éntitled to compen- 
sation als salvors if they continued withi her. None of them, how- 
évér, kiïe^'^nything abbut navigation, nor were they ever called upon 
to exercise àûy'skill àà iiàvi'èa;tôt's, as'the Navareh driftéd with the 
ice ufltil^he .flatter pa^'bf:Septetnber,w^ sîghted about 

12 mileat'îÉBflDiiiiJPoîpit ,^apgënt^ the, Néwport and the Fearless. 
Thèse lastînaméâ vessels were.iying jce-bound in a position bf safety, 
abbut bheiquaf ter of ' a mile from shorè, and out of the current. They 
were only provisioned for six weeks, and thereforé innéed of addi- 
tional supPi^es 1;o subSlst' ;their' cre.tvs until they could be released 
ifrbm the'ii(^fj^e;fbll<;)Wi,&éibttD[ip;^ep; and when the Nàyârçh was sight- 
ed an oificepilropfea^, land, a iymber of natives with çleds, were at 
once sent but to her, ïot the purpose of obtaining such stores and 
j!i'ovisibns as;cbilid"bë Wii^red, and al^ô to assist her crew in coming 
!0 (ise vèssel^ in shore, if they deBÎréd'so to do. This party succèeded 
it) ie.iehinf; the Navarch, and the sleds were, with the consent of the 
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libelants, loaded with supplies, ail of which were lost upon tbe, retuni 
trip on the içe; and the masters of the Newport and Fearless then 
determined to bring in ail of the stores remaining upon the Iv[avarch. 
This action was deemed necessary by them, because their. vessels did 
not hâve sufflcient provisions for the winter, and also because the 
jSTavarch was in a position of extrême péril and already abandoned by 
her master and most of the crew. In order to bring in the provisions, 
it was necessary to secure the assistance of natives with their sleds, 
and, for the purpose of inducing them to assist in this work, the 
natives were told that they might keep for themselves ail of the whal- 
ing gear, sails, and tools which they might save from the Navarch. 
This was satisfactory to them ; and under the direction of two offlcers, 
one from the îîewport and one from the Fearless, they proceeded with 
sleds to the îvavarch, and bronght in ail of her provisions, some whal- 
ing gear, a number of sails, and other articles. The provisions were 
placed on board the NewportJ and less than one-half was retained by 
Capt. Leavitt for the use of that vessel, and the remainder divided be- 
tween the Fearless and the steamer Jennie. The other articles were 
taken by the natives, with the exception of one hawser and two 
lengths of hose, which were retained on the Newport, and a steami 
pump and two sails, purchased by the master of the Fearless from 
one of the crew of the Navarch, who is not a libelant. The pro- 
visions divided between the Newport, Fearless, and Jennie were of 
the value of $871, and it is claimed by the libelants that the whaling 
gear and other articles kept by the natives were of the value of |2,900, 
or thereabouts. Whether this property was taken from the Navarch 
with the consent of the libelants will be considered in another part 
of this opinion. 

2. It will be seen from the facts stated that the stores and other 
property taken from the Navarch belonged to the owners of that 
vessel. The libelants were, however, in lawful possession of the 
property at the time it was taken, and had the right to so continue 
as against every one except the true owner. The possession thus 
had was not the possession of servants, merely, and is sufflcient 
to entitle the libelants to maintain this action as against the défend- 
ant, who bas not shown a better title, if, in fact, the property was 
taken from them against their will and consent. Jefferies v. Eail- 
way Co., 5 El & Bl. 802; Wheeler v. Lawson, 103 N. Y. 40, 8 N. E. 
360; Stowell v. Otis, 71 N. Y. 36. In the case last cited it was said: 
"The peace and good order of society require that persons thus in 
possession of property, even without any title, should be enabled to 
protect such possession by appropriate remédies against mère naked 
wrongdoers." As already stated, the présent case falls within this 
rule, if the property mentioned in the libel was taken by the master 
of the Newport from the libelants against their consent Upon this 
question Of fact the évidence is sharply conflicting, and it is not 
deemed npcessary to attempt in this opinion any analysis of the tes- 
timony of the différent witnesses, or to do more than state the con- 
cliiaon reachçd upon this point. I think it sufficiently appears from 
the évidence that the libelants were not willing to let the stores on 
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the Navarch be taken from their possession, except upon condition 
Ofii»èceiTîng a writteû aCknowIedgment to thé efifect that payment 
therèfor should be made to whomsoevçr might thereaftèr be shown 
to be entitled to the property or its proceeds. They made a request 
for sùch_a writing, and it was not given. In vievt of the fact that 
the provisions were necessary to supt)Iy those on board the impris- 
oned whalihg ships with food dùritog the appi^oaching Arrtic winter, 
and also because the Navarch was in a position of extrême péril, and 
everything on her almost certain to bé lost unless removed, the libel- 
ants would hâve been justifled ' in giving up the provisions upon 
the conditiôii named, while a sale made by them upon their own ac- 
count, with the intention of appropriating the proceeds to their own 
lise, would havé been an act of conversion. It is diflâcult to under- 
stand wliy this request was not complied with, except upon the sup- 
position that the masters of the Newport and Fearless were of the 
opinion that the libelants had no interest in the property, and were 
not entitled to demand such a receipt ; but, whatever may hâve been 
the reasoh for such action, the provisions were taken from the libel- 
ants without giving the acknowledgment or receipt requested. No 
aotual violence was used, and no résistance offered by the libelants 
to make a resort to violence necessary to eflect the taking. In my 
opinion, the facts which hâve been stated jlistify a flnding that the 
property was taken without the consent of the libelants. The mas- 
ters of the NeWport and the Fearless had no right to take the provi- 
sions without giving the receipt requested, and their action, although 
the protest against it may hâve been feeble, was a trespass, a wrong- 
ful interférence with the property, an unwarranted assumption of au- 
thority td take and deal with it upon terms not consented to by the 
libelants, who were lawfully in possession. Any unlawful interfér- 
ence by dne with the property of another, or with property in the 
rightful possession of another, is a trespass upon such property, 
and the degree of force used, is immaterial so long as what is done 
amounts to an exercise of dominion over it, against the will of the 
owner, or other person in lawful possession. Miller v. Baker, 1 Metc. 
^Mass.) 27; Gribbs v. Chase, 10 Mass. 125; Reynolds v. Shuler, 5 
Cow. 32.3; Cooley, Torts, p. 448: Thus it has been held that, when a 
liorse is hitched where he has a right to be, it is a trespass upon the 
part of another to unhitch and remove him against the will of the 
owner to another position, however near. Bruch v. Carter, 32 N. J. 
Law, 554. Nor is it any défense in this case that the property was 
taken from the possession of the libelants for the purpose of saving 
Imman life. The motive or intention with which a trespass upon 
property may hâve been committed is immaterial except in resisting 
a claim for exemplary damages on account of the trespass. 

3. It having been shown that the libelants are entitled to maintain 
the action, the next question relates to the rule by which the dam- 
ages are to be measured. It is very earnestly insisted in behalf of 
the défendant, that under the broad and équitable principles which 
govern proceedings in courts of admiralty, the libelants ought not to 
recover more than the value of their interest in the property whicl: 
was taken by thé défendant; and the proposition is also advanced. 
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that the value of tbis interest cannot, in any event, exceed what 
M'ould Iiave beeii allowed them as salvors, if they had actually 
bi'ouglit the property to a place of safety and delivered it into the 
possession of the owners of the Nayarch. It is undoubtedly trué, as 
a gênerai proposition, that damages, to be just, should be precisely 
commensurate with the injury for which they are given, and upon 
this principle it has been held that, when one having a spécial or 
qualifled interest in property sues for its conversion, he can only 
recover, as against the gênerai owner, or a défendant in privity with 
such owner, the value of such spécial interest. 1 Suth. Dam. 210; 
Chamberlin v. Shaw, 18 Pick. 278. But it is only in such cases that 
the courts permit any inquiry as to the value of a plaintifE's spécial 
interest in property wrongfûlly taken from his possession and con- 
verted by a défendant. Such an inquiry will not be made at the in- 
stance of a stranger, and that is the position occupied by the de- 
fendant in this case. The défendant hère is not in privity with the 
ov\^ners of the Navarch or their successors în interest, and cannot 
justify the wrongful act of its agent, or mitigate the damages result- 
ing therefrom, by interposing the title of the owners of the Kavarch, 
or their successors, as a défense; and it results from this view that 
whether anything was done by the libelants for the préservation of 
the property converted by the défendant, of sufflcient merit to entitle 
them, as against the owners of the Navarch, or their successors, to 
any part of the judgment to be recovered in this action, is a question 
not before the court at this time. 

The measure of damages for the trespass and conversion complain- 
ed of hère is the same as that upon which courts act in awarding 
damages in oommon-law actions of trespass or trover, when property 
has been taken from the lawful possession of a plaintiflf by one who 
is unable to show a better title; and under that rule the libelants 
are entitled to recover the full value of the property converted by 
the défendant. 1 Suth. Dam. 210; Armory v. Delamirie, 1 Strange, 
505, 1 Smith, Lead. Cas. 636; Russell v. Butterfield, 21 Wend. 300; 
Harker v. Dément, 9 Gill, 7. This is the doctrine of the leading case 
of Armory v. Delamirie, just cited, in which it was held that the 
flnder of a Jewel was entitled to recover its full value in an action 
of trover against one who had taken it for examination, and refused 
to return it. It is not perceived that there is anything inéquitable 
in this rule, or in its application to the présent case, as the satis- 
faction of the decree herein will be a bar to another action by the 
true owner for the same conversion (Chesley v. St. Clair, 1 N. H. 
189; Bissell v. Huntington, 2 N. H. 143; Bac. Abr. Tit. '"Trover," 
par. 33) ; se that the défendant vv^ill only be required to pay the 
value of the property which it has converted, and, as a necessary 
resuit of giving such an effect to the decree, the libelants will 
be accountable to the owners of the Navarch for ail that may 
be recovered in this action over and above the value of their 
own spécial interest, if any they hâve ; and it will be provided 
in the decree that the money to satisfy the same shall be paid in- 
to court, so that the owners of the Navarch, or their successors 
in interest, may intervene in this proceeding for the protection 
of their rights at any time before the amount which the défendant 
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is fequîrèd to pctyihall' corne into thé hatids of the libelants. If 
tîiey do not chqose to'inierverie, aftd are satisfied tp allow the libel- 
ants to retain for their OT?n use the amount recovered iii this action, 
that is a matter^hich dqes not concern tlie défendant, and of whieh 
it bas no rigbt to compïain.. What,; thén, should be the extent of 
the recoyery agWnst déi^njiant upon the facts of this case? In my 
opinion, the libielants jài-e éntitled to recover the value of so much 
of the property t<^rtipnsly taken by the defendant's agent, Gapt. Leav- 
iityàs wasapprppfïated to the use àndbeneflt of the iîewport (The 
PJorence, 2 Flipi, 56, Féd. Cas. Np. 4,880), and no greater sum. The 
défendant is ooly liable for the tort of, the master of the Newport 
in^o far as he Vifàs engaged in accomplishiiig a purpose w^thin the 
gênerai sçope of his emplojment, and he was npt clothed by the de- 
feniiant with authority to securè whaling gear and pther property 
for! the natives, nor ^i;pplies for any other vessel thah the one pf 
which he was. ma^ter. In Cooley, Tprt^, p. 536, jn discussing the 
gênerai question as to wheh the màstér is responsible for the wrong- 
ful act or his Servant, it is said: '^Thi^ test of the 'master's responsi- 
bility is not thë motive of the servant,;b'ut whether that which he 
did was"spmèthing. his eriiplotiiient cphtemplated, and something 
which; if hë éhouW do it ià'wfully, ne "might do in the employer's 
nanie." Cërtaihly, uhder this rule the court woùld txëi be justifled 
in flndiii^ as a fact that the mâster of the îîewpprt was acting with- 
inihè scope of his emjiloyiiient in so fai* as he acted jointly with the 
natives, and with the niaster pf the Feàrless in taking from the Na- 
vàtch supplies and othél* pïopei ty not fpt the use pf thé Newport. 
If he hâ!d entered into a côittract with thé owners of the Navarch 
for'tïïè purchase of ail thé jroperty t^isen, they haVing notice that 
thép\irehase was madê by hiin npt onl^ fPr the use of the Newport, 
but aïst) for the Use Pf thé natives, and for the Fearless and the Jen- 
nie, suèh çontract could not hâve been enforced as against the de- 
fendant, excepting in sp far asit related to the property purchased 
for the NeWport, becausé Pf want of authority in the master to bind 
the défendant beyond this; and so, when he joined with the other 
tort feàsors in tsûiing ail tiie property frpm the Navarch, under the 
circumstances abpve stated, the défendant can no more be made lia- 
ble for that portipn of the property not taken for his use than if the 
maètêr had procured such property by çontract instead of tort. 
Thé' proposition is not disputed that, when several persons unité in 
an açt vvhich constitutes a wrong to anothèr, each one of them is lia- 
ble for th,e entire damage resulting from the act pf ail ; but this rule 
is npt applicable when it i^ sought tô hold a défendant responsible, 
not because of his actual participation in the wrong, but solely by 
virtué pf the relation of principal and agent existing between him and 
one pf thé wrongdoers, when, as in this case, that which was donc 
for the bénefit of the principal, and in f urtherance .<)f the business in- 
trusfed to thé agent, can be easily separated fPôin that which was 
dohe by the agent for the beneflt of bfhërs. Thè Wi<ong complained 
of hère was agaipst per^onal property, corisîstîng of différent articles, 
and What was dPné by 'Capt. Leavitt in tsÈking a Jffcrtion of this prop- 
erty for the use of thé Newport must,. in this attlPn àg'âinst the dé- 
fendant, bé regardéd as à' tort separate ànd distinct from his wrong- 
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ul act in assisting to take at the same time the other property men- 
ioned in the libel. 

4. The libelants contend that the property kept by the natives was 
;iven to them by the masters of the Newport and Fearless as a com- 
)ensation for services rendered to the défendant in bringing in the 
lupplies, and that the défendant is therefore liable for its value as 
woperty applied to its use. The argument in support of thls prop- 
)sition is plausible, but is based upon an erroneous view of the real 
lature of the transaction. The natives and the masters of the New- 
>ort and Fearless were joint wrongdoers, and the agreement be- 
;ween them was, in effect, that the property taken should be divided, 
:he provisions to be kept by the masters for the use of their vessels, 
md the whaling gear and other articles to be retained by the na- 
tives. The property retained by the natives under the division thus 
igreed upon cannot, in any légal sensé, be considered as having been 
.■eceived by them from the master of the Newport as compensation 
for services rendered to the défendant; on the contrary, it was kept 
oy them as their share of the property which they assisted in wrong- 
fuUy taking from the Navarch. The fact that the master of the 
Newport consented to this disposition of the property is not sufilcient 
to render the défendant liable for its value. The défendant was not 
an actual participant in the wrongful taking of any of the property 
Delonging to the Navarch, and, as we hâve seen, is only liable for 
such portion thereof as was taken for the use of the Newport; and 
under this rule the défendant can no more be required to respond 
for the property wrongfuUy taken and kept by the natives for their 
own use than JÉor the provisions taken for the use of the Fearless 
and the Jennie. I flnd the value of the property taken for the use 
of the défendant to be |450. Let a decree be entered in f avor of the 
libelants for this sum and costs, the money to satisfy the decree to 
be paid into court. 



THE PEGASUS. 

(District Court, D. Oregon, September 14, 18Ô9.) 

No. 4,464. 

Master and Servant — InJdrt dp Sbaman— Liabii,itt of Ship. 

A. seaman cannot recovèr damages from the ship for an injury rçcelved 
wliile obeying an otder which is shown to hâve been a proper and usual 
one under the éircumetances, and when the service required did not In- 
volve unusual risk. 

This was a suit against the British ship Pegasus to recover dam- 
ages for a Personal injury to a seaman. 

John Manning, for libelant. 
J. C. Flanders, for claimant. 

BELUNGEE, District Judge. This is a libel for damages. Short- 
ly after the ship Pegasus had left Port Townsend, and probably while 
still in tow of the tug, the boatswain gave the order, "Two men aloft!" 
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foi^'the piirpose of taking the turn out of the topgallant sail. Libel- 
ant and another went aïoft, and discharged this duty, and while so 
eû^Stgèd libelant clainis tô hâve sustained an in jury resulting in a 
rupture, which he attribtites tô the négligence of the master or officers 
of thé vessel in fâiling to hâve the' sail clued up before sending the 
menaloft; the claim being that, bnaccount of the shaking of the sail 
with the itvind, the libelant becânie jamnied somewhere between the 
sheaVë'aiia the sheet, and was injured as stated. TJae testimony 
shows tiie order to go alôft was given by the boatswain^ It was not 
spécifie as to the libeiaht. The order was, "Two hands aloft!" to 
which the libelant and another sailor responded. Upon the facts in 
the caèé it is not clear that there was any négligence on the part of 
the captain or of the offlcers in failing to due the sail before sending 
thèse nbtèn aloft. Klinger, one of libelant's witnesses, and the sailor 
who accompanied libelant in the work, testifies that there was quite 
a strong breeze at the time, but not a gale of wind. Meyerdiercks, 
another witness testifying for libelant, says he eannot tell whether he 
considèrs the place where libelant went a safe place toi go. This wit- 
ness says that, if he had been ordered to go, he would hâve gone, never 
thinking of the question of his safety; that he goes where orJcred, 
unless he can see plainly that he is in danger of his life. The boat- 
swain testifies that it was just an ordinary breeze, and the thing re- 
quired of the men was not a dangerous thing to do; that he has done 
the saine thing hundreds and thousands of times. Jeffrey, the sec- 
ond mate, says that what was done was a common thing; that there 
was no étorm of any sort; that the weather was showery; that the 
order given is such an order as is often given on board ship under cir- 
cumstances such as thèse. Elliott, the flrst mate, testifies to the same 
thing, — that- what was done was proper; that it is a thing that is 
done whenever it is needed, and done in the same manner; that, if 
libelant thought at the time that the sail should hâve been clued, he 
should hâve sung out to the deck, and that thereupon nobody ^ould 
hâve compelled him to go out until the sail was clued ; that the libel- 
ant went out of his own accord. This is ail the testimony in the 
case, and it fails to make a case of négligence. It does not appear 
from the testimony of any of thèse witnesses that the order was one 
improper to be given, or that it was an unusual order, or that the 
service involved unusual risk; and the majority of the witnesses 
testify that the order was one usually given under the circumstances, 
that it was proper, and is a common thing on shipboàrd. Under 
thèse circumstances there can be no recovery, and the order will be 
that the libel be dismissed. 
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JENKS T. BREWSTER et al. 

(Circuit Court, S. D. lowa, E. D. September 12, 1899.) 

Xo. 212. 

1. JURISDICTrON OP FEDERAL CODKTS— ClTIZENSHIP— ANCILLAKY SuIT. 

A suit in a fédéral court to obtain a construction and enforeement of a 
decree of tlie same court is ancillai-y to thé former suit, and the court 
bas Jurisdiction regardless of the citizensbip of tbe parties, i 

2. FEDERAL AND StATB COORTS — PrIORITY OF JDRISDICTION— PARTIES. 

After tbe filing of a mecbanic's lien on a pacliing-bouse property, tbe 
owners contraeted with a second party to erect a refrigerating plant 
tberein; tbe contract reserving title in the builder until the priée sbould 
be paid. ïbe lienholder brought suit to foreclose bis lien in a fédéral 
court, not maliing the second contracter a party. Such suit resulted in a 
decree and sale of tbe property, but prior to such decree or sale the sec- 
ond contracter had commenced suit, in a state court baving jurisdiction of 
the subject-matter, to establish his prior claim to the plant built by him, 
making the lienholder a party thereto. Tbe latter appeared, and subse- 
quently set up the decree of the fédéral court as a bar to tbe suit. After 
the sale of the property a decree was entered in such suit establishing 
the prior lien of the plaintiffi tberein on the refrigerating plant. Held, tbat 
tbe state court had full jurisdiction, and its decree was bindlng on the par- 
ties thereto, and on the purchaser of tbe property luider tbe decree of 
tbe fédéral court; public notice of the claim to the refrigerating plant 
havlng been given at the sale. 
8. JuDiciAL Sale— RiGHTS op Purchasbk — Taxes. 

The faet alone tbat purchasers of property at tax sale were stockbolders 
in a coriwration whieh then owned the légal title to the property is not 
Bufflcient to eonstitute such purchase a payment of the taxes, in fayor of 
a subséquent purchaser of the property at a foreclosure sale. 

This was a suit in equity for the construction and enforeement 
of a prior decree of the same court. 

James H. Andersen, for plaintiff. 
James C. Davis, for défendants. 

WOOLSON, District Judge. This action is submitted upon an 
agreed statement of facts. The pressure of officiai duties will not 
permit an extended statement of the grounds upon which I reach the 
conclusions hereinafter stated. The facts relating to actual oc- 
currences are not in dispute. Brieflj- stated as to each of the main 
questions involved, the findings and conclusions drawn therefrom 
are as follows : 

1. As to plea to the jurisdiction, I flnd: (1) That the présent bill 
is ancillary to the suit heretofore decided in this court, and here- 
inafter more particularly described, to wit, John Gubbins v. A. C. 
Lautenschlager and William Huttenlocher, No. , Equity; de- 
cree rendered July 16, 1896. 75 Fed. 615. (2) That under said de- 
cree the master commissioner therein named sold the real estate 
described in said decree, and as therein directed, and plaintiff, Jenks, 
is the grantee under deed of conveyance duly issued by said master, 
and brings this suit to hâve said decree construed and enforced as 

1 As to supplemenlary and ancillary proceedings and relief in fédéral courts, 
seenote to Toledo, St. L. & K. C. R. Oo. v. Cehtinental Trust Co., 36 C. O. A. 195. 

96 F.— 40 
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to his said rights as said grantee. (3) That in said principal suit 
this court had jurisdiction tb render said decree, because of diverse 
citi/ienship of the parties thereto: tlie plaintiff therein, John Gub- 
bins, being at date of commencement thereof a citizen and résident 
of the State of Illinois, and the défendants, A. C. Lautenschlager and 
William Huttenlocher, then being citizens and résidents of the state 
of lowa. (4) That at the commencement of the pending action plain- 
tiff, Jenks, was a citizen and résident of the state of Illinois, and 
défendants Lautenschlager and Huttenlocher were also citizens and 
résidents ôf said state ef Illinois. 

I conclude: (1) That, since the pending suit is ancillary to said 
principal suit, this court has jurisdiction to hear and détermine 
same, although said named défendants hâve become, since said de- 
cree was rendered in said principal suit, and were at institution of 
pending suit, citizens and résidents of the same state of which plain- 
tiff heréiû was then a citizen and résident. (2) Decree must pass 
against said plea to the jurisdiction of this court heréin. 

2. As to the effect on parties herein of the decree entered in the 
district court of Lee county, lowa, I flnd: (1) That in October, 1891, 
A. 0. Lautenschlager and William Huttenlocher purchased a 10- 
acre tract of land near Ft ,Madison, lowa,, intending to erect thereon 
an establishment for meàt-packlng purposes. In January, 1892, one 
John Gubbins contracted to furnish materials and work for a re- 
frigerating plant to be by said Gubbins placed in said establishment, 
which establishment ^aid Lautenschlager and said Huttenlocher 
erected oh said tract df'lâiifl'. Gnbbins placed such plant therein, 
and on July 8, 1892, diily flïéd, in accordance with the statutes o? 
lowa, his mepbanic's lien against said rëal estate and the improve- 
ments thereon for such material and labor. Upon August 8, 1892, 
said Gubbins began-suit in this court for foreclosure of such me- 
•hanic's lien. In that suit said Lauîèiischla^er syad, Huttenlocher 
were made sole défendants. Such suit was prosecutèd to decree, 
which was entered ther^n upon July 16, 1896. XJnder suçh decree 
the said premises were ,diily sold on September 3, 1896, and certif- 
ic^te pf sale isgued to^onp W. 0. Nevin^ who assigned said certiflcate 
to plaintiff, Jenks, who npiy is the holder.of deed duly issued to him 
upon said çertiflcate. At-^id sale, and beforç the property was 
sold, notice was publicly given that under the Fred.W. Wolf Com- 
pany contract:, hereinafter specially stated, ttie refrigerating plant 
then in said pa,cking establishment, and; which had ;be^ there placed 
by said Wolf Company, wàs claimçd to b.fe the property bf said Wolf 
Company,. afl.d did not pass under said sale to t^esipurehaeer thereat. 
(2) Upon July 12, 1892, said Lautenschlager f^ndHiittenlocher con- 
tracted witljL the Fred W..Woif Company for u refrigérating plant 
for çaid estaj^lisliment, tfl t>e placed in, said packjng establishment 
in place of the.s^id refrigera,ting plant theretofore plftped therein by 
said Gubbips, ! This Wolf & Cg. contr^ct , was made before any work 
was commepced on the plant therein contraoted for, and before any 
materials for such plant had been placed in said packing establish- 
ment. Such contract provided that, "until purchase priée is f ully 
paid in cash, the property rights of the plant" should remain la said 
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Fred W. Wolf Company. After the work provided for in this con- 
tract liad been performed by said Wolf Company, the contract was 
duly flled for record, to wit, on December 19, 1892. Upon September 
14, 1894, said Wolf Company brought suit in the district court in 
and for Lee county, lowa, wherein said Wolf Company claimed a 
large amount of contract price as yet unpaid; alleged that, under the 
contract last abore stated, the plant so by it placed in said establish- 
ment was and remained personal property, and the tltle thereto re- 
raained under said contract in said Wolf Company; and prayed a 
decree either awarding such plant to be returned to it, or that the 
same be sôld, and proceeds applied to payment of said unpaid con- 
tract price. To this suit said Lautenschlager and Huttenlocher, and 
also said Gubbins and others, were made défendants. In November, 
1804, said Gubbins filed his answer therein — First denying that said 
Wolf Company had any interest in said refrigerating plant, as the 
same then stood in said establishment; second, averring his me- 
clianic's lien (described in preceding paragraph) covered said plant, 
said plant having by said Wolf Company been attached to and made 
il part of said real estate after filing by said Gubbins of his said 
ineclianic's lien, and with fuU notice to said Wolf Company of said 
lien; third, setting up the pendency in this court of his said action 
to foreclose said mechanic's lien, and that this court had therein and 
thereby obtained, and then had, full and exclusive jurisdiction there- 
of. After decree had been rendered in this court in said Gubbins 
mechanic's lien foreclosure, said Gubbins, to wit, on August 2, 1896, 
filed in said State court an amendment to his said answer, wherein 
is set ont in îûU said decree, and averred that thereby plaintifiE, Wolf 
Company, was "barred and estopped having or maintaining any suit 
against said Gubbins as to said property," viz. said refrigerating 
plant. Pending said Wolf & Co. suit, James C. Brewster was, as 
trustée, substitùted as plaintiff. Decree was entqred therein upon 
May 26, 3897, a copy of which is set out in said agreed statement of 
facts. In said decree said court, after flnding the sum due to Wolf 
Company under their said contract, further finds as follows: 

"The court further finds that In and by virtue of the contract made and 
entered into on the said 12th day of July, A. D. 1892, the said Fred W. Wolf 
Company retained the title and right of possession in and to the said prop- 
erty hereinafter described, and that in and by virtue of the said contract the 
said property hereinafter described retained its eharacter as personal prop- 
erty; and the said plaintiff in this cause is entitled to a spécial exécution re- 
storing to him the possession of the personal property described in said con- 
tract of July 12, 1802, free and elear from the daim, right, title, and interest 
of any of the défendants herein. The court further flnds that the said plain- 
tiff, James C. Brewster, as trustée, is entitled to a first lien upon the said per- 
sonal property described in and set out in the said contract of date July 12, 
1892, in the said sum of $9,570.27, together with C% interest from the 4th day 
of September, A. D. 1894; said sum being decreed a first lien upon said prop- 
erty, prier, paramount, and superior to the right, elaim, or interest of each or 
any of the défendants herein. * * * It is further ordered and decreed that 
plaintiff is entitled to a spécial exécution to Issue to the sherifC of Lee county, 
lowa, authorizing and direeting the said sherifï to place the plaintiff in pos- 
session of said property, provided that the défendant John Gubbins may re- 
deem said property by paying to the plaintiff, or to the district coiu-t of Lee 
county, lowa, for his use ancJ beneflt, within ten days after the signing of this 
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decree, the sum of $9.576.27, with interest from the 4th day of September, A. 

D. 1894, and the costs of thls suit, taxed at dollars, and npon the pay- 

ment of sald sum by said défendant the lien of plaintiff shall be satisfied, as 
against said property." 

. — (3) That said decree as rendered by said state court stands in its 
original force, with no appellate proceedings pending. (4) That the 
district court within and for Lee county, lowa, as a court of equity, 
and under the constitution and statutes of said state, had jurisdiction 
of the général subject-màtter in the action above described, wherein 
the Fred W. Wolf Company was the original plaintiff, and subse- 
quently James 0. Brewster, as trustée, was substituted as plaintiff, 
and John Grubbins and others were défendants; being the action de- 
scribed in paragraph 2 of statement of facts found herein. (5) That 
said district court of Lee county, lowa, had acquired in said action 
jurisdiction over said John Gubbins; said Gubbins, by counsel, ap- 
pearing therein and pleading to said pétition. (6) Àt the date of the 
institution bf said action in said state court by said Fred W. Wolf 
Company, the suit was still pending and undetermined which said 
Cxubbins had instituted in this court for the foreclosure of his said 
mechanic's lien; that hearing in said action in said state court and 
décision therein were not had until after decree in this court had 
been enterèd in this court in said Gubbins foreclosure suit, and said 
realestatetad been sold under the provisions of said foreclosure de- 
cree. (7) "Nô attempt is shown to bave been made by said Gubbins, 
in his said foreclosure suit in this court, to hâve said Wolf Company 
or said Brewster, who, a,s trustée, was the substituted plaintiff in 
said action in said state court, brought as parties into said foreclo- 
sure suit, nor any of the issues tendered in said action in said state 
court actually litigated or decided in said foreclosure suit; and the 
decree entered in this court in said foreclosure suit does not expressly 
state or décide the matter so tendered and then at issue in the plead- 
ings flled in said action in said state court. 

I conclude: (1) That said district court of Lee county, lowa, at 
the date of the decree therein entered in said action then pending 
therein, wherein said Brewster, as trustée, was plaintiff, and said 
John Gubbins and others were défendants, had jurisdiction of the sub- 
ject-matters in issue therein, and of said John Gubbins, with référ- 
ence thereto, and said decree is binding on this court in this action, 
and upon plaintiff, Jenks, herein, and said plaintiff is bound thereby; 
and the question of priority of liens upon the property, to wit, the 
refrigerating plant in controversy in said action in said state court, 
and as between said Brewster, trustée, and said plaintiff, Jenks, is 
not open to inquiry in this action. (2) Upon such issue as tendered 
herein in pétition by said plaintiff, Jenks, and as to his prayer for 
injunction against said Brewster, trustée, to restrain removal of said 
refrigerating plant, decree must pass against said plaintiff, Jenks. 

3. As to said question of taxes, presented against défendants other 
Ihan said Brewster, I find: (1) That said real estate, to wit, said 
packing-house establishment, as described in decree by this court en- 
tered in said suit brought by said Gubbins for foreclosure of his said 
mechanic's lien, was sold for delinquent taxes of the year 1895, to 
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wit, for the sum of |737.57, upon December 7, 1896, and bid in by one 
J. W. Albright, to whom oertiflcate of sueh tax sale vvas issued; 
that said certificate bas been assigned to, and is now held by, George 
M. ïïanchett, as trustée for S. and J. C. Atlee and défendant Dennis 
A. Morrison; and that the money with which said Albriglit bought 
said real estate at said tax sale belonged in equal proportions to S. 
and J. C. Atlee and to Dennis A. Morrison. (2) That, the taxes on 
said real estate having become delinquent for the year 1896, said 
Hanchett, as trustée, and for the use and benefit of said S. and J. C. 
Atlee and said Dennis A. Morrison, and as the holder of said tax-sale 
certiûcate, and with money belonging in equal proportions to said 
S. and J. C. Atlee and said Dennis A. Morrison, paid such delinquent 
taxes, to wit, the sum of $608.40. (3) That défendant Samuel Atlee 
was in 1894 and still is, a member of the flrm of S. & J. C. Atlee. 
(4) That at the time of said purchase at said tax sale, and of said 
payment of said subséquent taxes, said Samuel Atlee and said Den- 
nis A. Morrison were, and ever since hâve been, stockholders and di- 
rectors in a corporation known as the Ft. Madison Stock- Yards Com- 
pany. (5) That on December 20, 1894, A. C. Lautenschlager & Co., 
to whom on November 25, 1892, said A. C. Lautenschlager and said 
William Huttenlocher had conveyed the said real estate, to wit, said 
packing-house property, conveyed to said Ft. Madison Stock- Yards 
Company said real estate above described. (6) I do not find that 
there existed any understanding, arrangement, or agreement between 
the said Ft. Madison Stock- Yards Company and said S. & J. C. Atlee, 
or the said Samuel Atlee, or said Dennis A. Morrison, that said pur- 
chase at said tax sale, or said subséquent purchase of taxes, was to 
inure to the benefit of, or was in any wise niade for or on behalf of, 
or at the instance or request of, said Ft. Madison Stock- Yards Com- 
pany, nor that said Ft. Madison Stock- Yards Company had any in- 
terest in the moneys so expended in said tax-sale purchase or subsé- 
quent payment, nor that said money, or any part thereof, was to be 
refunded to said S. & J. C. Atlee or said Morrison by or on behalf of 
said stock-yards eompany. 

I conclude: (1) That the fact that said Samuel Atlee and Dennis 
A. Morrison were at date of said tax-sale purchase and subséquent 
payment, and ever since hâve been, stoclcholders and directors in said 
Ft. Madison Stock-Yards Company, f urnishes no sufficient grounds to 
authorize decree, as prayed by plaintiff lierein, declaring said tax-sale 
purchase or said subséquent tax payment to hâve been made for or 
on behalf of, or that same inures to the benefit of, said stock-yards 
Company; thereby becoming, as to plaintiff herein, merely the pay- 
ment of taxes by the liolder of the légal title to said real estate. 
(2) As to the matter of said tax sale and subséquent payment, decree 
herein must pass against plaintiff. 

Decree ordered dismissing bill at costs of plaintiff. 
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BRAGG r. LAMPORT et al. 
(Circuit Coui^ of Appeals, Sevepith Circuit. October 3,. 1889.) 

:.■,;. No.' 565.: ■ :;.:■■. 

1. MAkftlÈD' W0M!Éi*7rCtiKTKACT8 OF ' SùKKTYSHTP— ÉSTOPPBL. ' 

- Ufider the lùàrried woman's stàtute of Indiana of 1881 (8 Burns' Eev. 
St. i§ 0960-6964), wliicli niaises roid contracts of suretyship, by a married 
woman, but provides that sbé shall be bound by an estoppel in pais, 
, , liliç any otiier person, a married woman wbo conveys her realty for the 
pui^ose of enabiing the graiitèd to malte a mortgage therCbii for hls own 
beneflt, wÈlich lie does to a psrBoh who bas nb kndwledge of such fact, 
aad accepts the mortgage on the faitb of the recorded titje, Is estopped 
(rom asserting tlje invalidity ;of j ;the transaction to defeat the mortgage. 
3. Samk-— Notice to MortgagbEt-Poss^ssion op Grantob. 

The fact that such a convéyahce by a inarried woman Bhows on Its 
■face thàt the grantee Is a son of the grantor does not change a subséquent 
•mortgagee from the son with notice of the iUegal purp<ise for whieh the 
^on^eyance wàs made, nor doès the f^ct that the grantor remained in 
possession pf the property.' 

3. S^MB. 

pfhe reconveyance of thè property by the son to bis mother after his 
éxecution dfthe mortgage thereôn, but bef ore its flnatl acceptance by the 
mottgagee and the payment of the considération, of which reconveyance 
the mortgagee had no actïfp,!; notice, although it was recorded, did not 
charge her with such knowledge of the facts as to relieve the grantor from 
the estoppel created by clothiûg her son with apparent ownership. 

■ 'i'iie deed of reconveyance belng ma;de éxpressly subjeCt to the mort- 
gage whieh was recited therein, and which the grantee assumed and 
agreed to pay as a part of ttie copslderatioil, did not operate to revest 
I Ijhe.dtle in the grantee free frotn the unaçeepted, mortgage; the assump- 
tibti 'clause bèing valld and binding, at least to thé citent of recognizlng 
the mortgage as an existing Incumbrance. 
5. MoRTGAQBs— Time op Taking Efpect-^Rblation. 

A ;mortgage signed, acknowledged, and delivered to an agent of the 
mortgagee, on Its subséquent acceptance by the mortgagee takes efCeet 
by relation as of the date of such delivery, as against an intervening 
conveyance, where the equlties of the parties require such application of 
the doctrine of relation. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Byron E. Elliott, for appellant. 

John W. Kern and John F. McHugh, for appellees. 

Before BROWN, Circuit Justice, and WOODS and JENKINS, 
Circuit Judges.,, 

WOODS, Circuit Judge. This case was submitted on the briefs, 
without oral argument. The appeal is by Margaret tJ„ Bragg, mar- 
ried, of Lebanon, Ind., from a decree of foreclosure of a mortgage 
on real estate in Lebanon conveyed to her by the mortgagor, Joseph 
G. Bragg, who is her son, by a deed of conveyance in the statutory 
short form of warranty deed, executed on the 15th and recorded on 
the 18th of March, 1889. The conveyance, by the terms of the deed, 
is "subject to a mortgage of |3,000, whieh the grantee assumes and 
agrées to pay, as so much of the purchase money." The mortgage 
was given by Joseph G, Bragg to secure his promissory note of even 
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date for ^3,000 to Adeline R. Lamport, of New York City, to whose 
riglits on her death her husband, the appellee, succeeded. It bore 
date the 8th, was acknowledged and delivered to the agent of the 
mortgagee, residing at Lafayette, Ind., on the llth, and was recorded 
on the 25th of March, 1889, but, as the évidence clearly shows, was 
not aceepted and the money that it was given to secure paid over 
before the last-named date, being held meanwhile to await an ex- 
amination by counsel of the abstract of title. In her answer, the 
substance of which was anticipated and denied or met by matter of 
estoppel alleged in the bill, the appellant set up that the mortgaged 
property was and long had been hers; that on January 19, 1889, «he 
and her husband, James Bragg, executed a conveyance of it to Jo- 
seph G-. Bragg, described in the deed as her son, to enable him to 
procure a loan by mortgaging it; that he paid and she receiyed no 
considération for the conveyance; and that an agent of the mort- 
gagee suggested and instigated the exécution of the conveyance for 
the purpose stated. One of the averments of the answer, it is to be 
observed, is that the mortgage "was executed on the 8th day of 
March, 1889," and there is no allégation of the fact, now insisted 
upon as controUïng, that the loan was not consummated and the 
mortgage aceepted until after the exécution and recording of the 
deed of reconveyance; the theory of the défense pleaded being that 
the conveyance by the appellant to her son was, and was known to 
the mortgagee to be, an attempt to évade the statute of the state, 
then and still in force, which forbids a contract of suretyship by a 
married woman. Each of the deeds (that conveying and that re- 
conveying the property) purported to be "for the sum of ten thousand 
dollars," but, other than as stated, there was no considération for 
either, and the appellant received no part of the money obtained 
upon the mortgage. , 

The législation of Indiana touching the disabilities of married 
women,, and their powers to acquire, own, and dispose of property 
and to make contracta, ending with the act of April 16, 1^1 (Eev. 
St. 1881, §§ 5115-5119; 3 Burns' Rev. St. §§ 6960-6964), is reviewed 
and explained in the opinion of Judge Mitchell in Vogçl v. Leichner, 
102 Ind. 55, 1 N. E. 554. Numerous earlier and later décisions upon 
one phase or another of the subject hâve been made, and the last 
cited (Grzesk v. Hibberd, 149 Ind. 354, 48 N. E. 361) is claimed to 
be much like the présent case; but the resemblance is only in 
particiilar features. In other respects there is a wide différence. 
The statute of 1881, after declaring abolished ail légal disabilities 
of married women, except as therein otherwise provided, says : 

"A married woman may take, acquire and hold property, real and Personal, 
by conveyance, gift, devise or descent, or by purcliase wltli her separate 
means or money; and the same, together with ail the rents, issues, Incomes, 
and profits thereof, shall be and remain her own separate property, aM onder 
her control, the same as If she were unmarrled." 

It also gives her complète power of disposition of her personal 
property, but forbids her to "enter into any executory contract to 
eell or convey or mortgage" or to "convey or mortgage" her real 
estate, "unless her husband join in such contract, oouveyanoe or 



G32 96 FEDERAL ÏIEPORTER. 

mortgag^e; provided, however, that she shall be bound by an estop- 
pel in pais, like any other person"; and flnally, so far as relevant 
hère, sle "shall not enter into any contract of suretyship, whether 
as iûdorsêr, guarantor, or in any other manner; and such contract 
as to her shall be void." , 

Underthis inhibition against contracts of suretyship, it is settled 
by nunierous décisions that a married woman may not part with 
her title to enable the grantee to mortgage the property to secure 
a loan not intended for the beneflt of herself or her property, and 
that, if the purpose of a conveyanee so mâde be known to the pro- 
posed mortgagee, the mortgage will be void. See cases cited supra. 
But in those and other cases cited ît is implied,and in Iiongv.Crosson, 
119 Ind. 3, 21 N. E. 450, it was decided, that equity'will not inter- 
fère to annul a mortgage which had been accepted by the mortgagee 
on the faith of the recorded title, without notice that thâ disputed 
conveyanee had been made by a marriçd woman for the purpose of 
evading the statute. In the opinion; in that Case it wae said that 
having purposely transferred her title to her husbftnd With the in- 
tention that he âiould thereafter, as he might llnd opportunity, mort- 
gage it as his own property for his own beneflt, "as against one who 
subsequently made the antlcipated loan, and who is not shown by 
clear and satisfactory évidence to hâve had knowledge that the con- 
veyances were a mère contrivànce to évade the statute, she is now 
estopped from asserting that the transaction was of a character 
différent from what it appeared to be." "The statute," it was said 
in Vogel v. Leichner, supra, "affords ample means for the protection 
of the person who becomes a créditer. It provides that she shall be 
subject to an estoppel in pais, as any other person. This does not 
mean that she is to be estopped by the mère foi"m of the contract, 
without more. She is to be estopped as any other person, by caus- 
ing the lender to believe that a state of facts exists which does not, 
or that the transaction is one thing, while in fact it is another." 
The évidence in this record establishes such an estoppel against the 
appellant, unless that conclusion is averted by the exécution and 
regifetration of the deed of reconveyance of the property to her be- 
fore the acceptance of the mortgage. That the loan was made and 
the mortgage accepted without liotice to the mortgagee or her agent 
in the transaction of any inflrmity In the title of the mortgagor is 
beyond doubt, and is not understood to be seriously questioned in 
the briefs, , 

Gomment is made on tiie fact that it appeared on the face of the 
appellant's déèd that she was conveying to a son, but, if of any sig- 
niflcance, that circumstance tended to establish rather than to Im- 
peach the conveyanee. One unacquainted with légal reflnements 
might well hâve supposed that what the mother had doue for a son 
— in this instance an only child — she might be deemed to hâve done 
for herself. In some of the décisions it is implied that, if she had 
intended an outright gift of the property, it was compétent for her 
to make the conveyanee, no matter what her motive may hâve been. 

It is said that the décision in Long v. Crosson, supra, does not 
touch the merits of the controversy, for flve reasons : 
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"(1) Because bere tliere was no mortgage when the appellant's deed was 
recorded. Ci) Because the appellant's deed was of record before there was 
even a contract to make a loan,— certainly before any money was paid or any 
mortgage accepted. (3) Because there was no trlck or artifice on the part of 
the appellant, for she was in aetual possession, and she placed her deed on rec- 
ord before any mortgage was executed. (4) Because the mortgagee had no- 
tice by the records and from possession, before she parted with any money, 
that the appellant owned the property. (5) Because the mortgagee's agent 
at Lebanon had fuU knowledge of ail the facts." 

By "appellant's deed" in the first and second propositions and "her 
deed" in the third are understood to be meant the deed of reconvey- 
ance. Of the lifth proposition it is enough to say it is not true in 
fact. The mortgagee had no agent at Lebanon, and the supposed 
agent, who in fact represented the mortgagor in the transaction, 
denied the knowledge attributed to him. The continued possession 
of the appellant was of no signiflcance. A grantor's possession is 
not notice of any right or claim of right inconsistent with his re- 
corded deed. Tuttle v. Churchman, 74 Ind. 311, 314, and cases cited. 
This point eliminated, the several propositions are resolved into one, 
and présent simply the question of the eflfect of the exécution and 
recording of the deed of reconveyance upon the estoppel created by 
the exécution and recording of the lirst deed. That was an équitable 
estoppel, the appellant being responsible for the false appearance of 
title in her son. What is there in the reconveyance to atîect that 
appearance, or to give notice of the truth? Absolutely nothing. 
Besides, it is to be observed, the loan was consummated and the 
mortgage accepted without knowledge on the part of the mortgagee 
or her agent of the existence of the reconveyance. The record, of 
course, constituted constructive notice. Such notice is a créature of 
law, and cannot be denied its legitimate conséquences ; but it has in 
its composition no ingrédient or atom of equity, and, as we suppose, 
can never be the foundation or support for an équitable estoppel. 
If it could, it is not dilHcult to see that the laws which give the force 
of constructive notice to the registration of deeds or other instru- 
ments, instead of afîording the protection intended, may be easily 
turned, under supposable conditions, into a snare. This Vecord sup- 
plies an illustration. The appellant gave her son the appearance of 
ownership in order to enable him to procure this loan. If the mort- 
gagee had known the purpose for which she conveyed, she could say 
the deed was made in violation of law and is void; but, having given 
the mortgagee no notice that the facts were différent from what they 
seemed to be, she is estopped to deny the acts by which she created 
that appearance; and could estoppel be more righteous? She could 
liave escaped that resuit only by giving to the one about to act on 
the faith of her deed aetual notice of its invalidity. Estoppel may 
be destroyed by estoppel, but, if the flrst is équitable, the other, if 
not by contract, must be équitable too. In this case Adelj,ne Lam- 
port accepted the mortgage and parted with her money in'reliance 
upon the record, and upon aetual knowledge of the deed of the ap- 
pellant to the mortgagor, and without notice that its validity was 
for any reason questionable. As against her, therefore, its validity 
remained beyond challenge by the appellant, notwithstanding the 
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exécution and registration of the reconveyance, of which she had no 
actual knowledge. As to her, or the appellee, who bas her rights, 
the case is the same as if the conveyance by the appellant to her son 
was valid from the beginning, and the reconveyance an independent 
transaction, executed in pursuance of a new and distinct agreement, 
or, to put it in another way, as if by the deed of her son she flrst 
became the holder of the title. 

This brings us to the ultimate question, which from the appel- 
lant's standpoint is a purely légal one, but of a character to be con- 
troUed by équitable considérations. It is whether the conveyance to 
iier, executed as it wa& before the acceptance of the niortgage, gave 
her an unincumbered title. That would hâve been the eiïect, per- 
haps, but for the fact that the conveyance vpas made subject to the 
inortgage, which, by the terms of the deed, she assumed and agreed 
to pay, as part of the purchase pricé. It is said that she had no pow- 
f r to niake the contraet of assumption; but that does not seem to be so. 
By force of the statute of 1881 she was relieved pf ail disabilities, 
except as stated, and in the acquisition of property she had a right 
to assume personal obligations for the price. See Rinn v. Rhodes 
!)3 Ind. 389; Chandler v. Spencer, 109 Ind. 553, 10 Jî. E. 577; Ber- 
ridge v. Banks, 125 Ind. 561, 25 N. E. 803. But, if the assumption 
as a Personal contraet was invalid, it was certainly compétent for 
her to acquire or accept the title subject to an incuinbrance by mort- 
gage or otherwise; and the recital.in thç dçed to the effect that the 
(•onveyance was made subject to an ihcumbrance as a part of the pur- 
chase price binds her as a récital of fact, if not as a covenant to 
pay the incumbrance. If she could not charge herself with the mort- 
gage debt, she could accept the prpp^rty subject to the incumbrance; 
and to that extent, at least, the transaction was as if neither party 
had bëèn under légal disability. If the covenant was one which she 
had po^ver to make, thé suggestion that it was witliput considération 
can be ëâtablished only by Connecting this conyëyance with that of 
Janùary i9th, and showing its lack of considération and its exécu- 
tion for an unlawfui purpose; but that, as we haye seen, is forbid- 
den by the estoppel. On the face of the deed the considération for 
the covenant to assume is expressly stated, and, the mortgagee hav- 
ing had only constructive notice of the existence and contents of 
the deed, it is not compétent for the présent purpose to show aliunde 
that the character of thé instrument was différent from what it 
seemed to be, or that the facts recited were not tvue. Assuming that 
the covenant ^'as valid, she did not thereby bind herself, as surety, 
to pay the debt of another. She made the debt her own, and the 
original defetor became, in equity, only secondarily liable. 

The final contention is that when the appellant received the deed 
of March 15th there was no mortgage in existence, and that the sub- 
séquent acceptance of the mortgage cannot be carried back by rela- 
tion to the prior date of signing and acknowledgment, so as to eut 
off the intervening rights acquired by the appellant. The plain an- 
swer is that she acquired no right which was not understood and 
expressly dèclared to be subject to the mortgage as a subsisting lien. 
There can therefore be no injustice to her if the lien be made good 
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by relation. Before the exécution of lier deed the mortgage liad been 
deliyered to tiie agent of the mortgagee. If it was a conditional de- 
Hvery, or a delivery in eserow, the doctrine applies that on final 
delivery it beeame operative by relation froni the date of the first 
delivery. The cases in which the doctrine has been defined and ap- 
plied are numerous. The following are sonie of the Indiana cases: 
Goodsell y. Stinson, 7 Blackf. 437; Dearmond v. Dearmond, 10 Ind. 
Î.91; McFadden v. Koss, 14 Ind. App. 312, 41 N. E. 607; Oloud v. 
Moorman, 18 Ind. 40; Woodburv v. Fislier, 30 Ind. 387; Felton v. 
Bmith, 84 Ind. 485; Jones v. Loveless, 9!) Ind. 318; Owen v. Wil- 
liams, 114 Ind. 179, 15 N. E. 678; Siniley v. Siniley, 114 Ind. 258, 
16 N. E. 585; Goodpaster v. Leathers, 123 Ind. 121, 23 N. E. 1090; 
Farmers' Loan & Trust Co. v. Canada & St. L. Ky. Co., 127 Ind. 250, 
26 N. Ev 784. 

In Felton v. Smith it was said: 

"The fiction of relation is allowed force when oquity requires that the last 
of a séries of acts shall be carried back to the first or original act for the 
inirpose of shutting out intervenlng elaiiris. In no case is it allowed force 
where the party insisting upon it is endeavoring to secure an unconseiouable 
l'esult." 

In Smiley v. Smiley a deed of a father to his chiidren, put in'escrow 
for delivery after his death, was held good by relation against a sec- 
ond wife who before the marriage was informed of the deed. The 
gênerai ruie is everywhere recognized that the doctrine shall not 
be so applied as to do wrong to strangers ; but the appellant, instead 
of being a stranger to this mortgage, came into privity with the 
mortgagor by accepting from him a conveyance of the incumbered 
title. She can no more dispute the mortgage than could her grantor, 
the maker of it. To quota from the opinion in Leiter v. Pike, 127 
111. 287, 326, 20 N. E. 31: 

"A deed placed in escrow conveys nothing until the conditions are perfonned. 
'But,' says Shep. Toueh. (Cth Ed.) pp. 57, 59, 'when the conditions are per- 
formed, and the deed is delivered over, then the deed shall take as much effleet 
as if it were delivered immediately to the party to whom it is made, and no 
act of God or inan can hinder or prevent this efïect then.' And it needs no 
authority to prove that that which the grantor himself cannot do, In this 
respect, be cannot eniix>wer his grantee to do, for his grantee can but oecupy 
his position; assuming, of course, that his grantee is chargeable with notice 
of the deed in escrow." 

See, also, McDonald v. ïïufif, 77 Cal. 279, 19 Pac. 499; Jacobus v. 
Insurance Co., 27 N, J. Eq. 604. 

The appellant at no step of the transaction disclosed was deceived, 
or acted without full knowledge of the facts aiïecting her interests. 
She should not be allowed now to couvert her own acts and conduct, 
in which there was certainly no evil intention at the time, into 
agcîncies of deceit and of successful imjxisition upon another, who 
acted with innocent faith in appearances for which the appellant was 
responsible. The decree below is afflrmed. 
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FÀEImBES' LOAN & TRUST CO. et al. V. OENTRALIÂ & C. E. 00. et al. 

(CSrcult Court of.Appeals, Se venth Circuit. October 3, 1899.) 
No. 608 

1. RàILROADS— .JURi'sDICTION TO APPOINT ReCEITER. 

The jurlsdletlon of a court to appoint a receiver for a railroad, and the 
valldlty of préceedings taken tjiereunder, do not dépend' on the technical 
sufflciency of the biU under whjch the appointment Is made; and, if 
the bill was sufïicient to invoke the exercise of jurisdlction, the fact 
that It was subject to demurrer, or that the court acted erroneously in the 
premises, will not invalldate receiver's certificates Issued under orders of 
the court, 
'i. SAme— Valtditt OF RbceivEr'b Certificates— Consent of Bondholders. 

A committee appointed by the bondholders of a railroad Company, with 
power to act for them and in their stead in matters requlslte or necessary 
for the enforcement and protection of their légal rights in the premises, has 
no authority to consent in their behalf to the issuancé of receiver's cer- 
tificates, to constitute a lien prlor to the mortgage on the property of the 
Company; and the proceeds of wbieh are to be used in the payment of 
claims whlch are not entitled to préférence over the bonds. 
3. Same— RiGHT OF Bondholders to Attack Certificates — Notice to Trus- 
tée.. ■ 

The fact that the trustée in a mortgage securing railroad bonds was 
notifled of an application by a receiver, appointed in a suit in which the 
trustée had! not been served with process or appeared, for authority to is- 
sue receiver's certificates, d.oes not render au order authorizing the issu- 
ancé of such certificates, and maklng them a lien prior to that of the 
mortgage, blndîng on such trustée or the bondholders It représenta, and 
they bave the same right to attack the validity of such certificates, and to 
assert their t)rlority of lien, when^ubsequently brought before the court, as 
if such questions were then for the ûrst time presented for détermination. 

Appeal from the Circuit Court of the United States, for the South- 
ern District of Illinois. 

The appeliant, thé Farmers' L6an & Trust Company of New York, is the 
trustée in a deed of trust or mortgage executed on July 1, 1889, by the Centralia 
& Chester Railroad Company, to secùre the payment of bonds of the same date 
td the amount df $1,680,000. The question presented by the appeal is whether 
receiver's certificates issued in pursuance of orders of the circuit court were 
properly made a lien upon the corpus of the railroad prior in equity to the 
lien of the mortgage, which was prior in date. After entry of the decree, the 
JEtaa, Insurance Company, on Its own pétition, showing that it held and owned 
twenty-five of the mortgage bonds, was admitted a party for the purpose of 
praying an appeal, and accordlngiy joliied the trust company in taking the 
appeal and in assigning errors. The certificates in dispute were issued upon 
the authority of four orders entered on August 3 and December 16, 189", and 
March 10 and July 23, 1898; the amouhts authorized being in the order stated, 
respectively, $200,000, $175,000, $50,000, and $125,000. The validity of ail 
of the certificates is denied, on the ground that the bill upon which the receiver 
was appointed was so détective as to aflord the court no basis for the exercise 
of jurisdlction, and of a part thereof on the ground that there was no reason 
for their issue, and the proceeds were applied to the payment of demanda which 
were not entitled In equity to a préférence over the mortgage indebtedness. 

The receiver was appointed on motion of the Missouri Car & Foundry Com- 
pany, a corporation of Missouri, which on ,Tune 7, 1897, brought in the court 
below a bill against the Centralia & Chester Railroad Company, which was a 
corporation of Illinois. The Farmers' Loan & Tnist Company was also named 
a défendant, the fact was stated of its holding a trust deed to secure bonds to 
the amount of $1,080,000, and process was prayed against it; but until Novem- 
ber 4, 1898, no process was issued, and the subpœua then issued was directed 
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"*i thè Oentralia & Chester Eailroad Company, impleaded with the Farmers' 
Loari & Trust Company and others," and on the thlrd day thereafter was re- 
turned, "Net served by order et tbe complainant's sollcitors." Besldes the 
formai, a verments of the organization and eitizenship of the parties, the bill 
charged, In substance, that the railroad company was Indebted to the com- 
plainant in the sum of $4,736.21 for equipment of the road; that the railroad 
company was insolvent, and unable to pay debts and obligations due to Its 
employés and furnishers of supplies to the amount of $90,000; that suits in- 
volving more than $30,000 were pending against the company; that judgments 
to the amount of $10,000 had already been taken against the company, exécu- 
tions issued and levied on motive power, and that danger was imminent of a 
ségrégation of roUing stock f rom the railroad ; that $28,000 of eurrent earnlngs 
had been diverted and misapphed in the payment for construction and perma- 
nent betterments of the road; that the road was being opéra ted as a continuous 
Une, carrying passengers, freight, and mails, and that the interest of the 
public and of ail concerned required that it be kept in opération as a railroad; 
and to that end it was prayed that the court take the road into its custody and 
appoint a receiver. Upon the fil.ing of the bill, an appearance by attorney was 
entered for the railroad company, and thereupon an order was entered ap- 
pointing C. M. Forman receiver. On the ensuing llth, the receiver was 
granted leave to borrow $3,500. On the 16th, an order was made, which, 
after reciting the coming of the receiver by his attorneys, "and Jérôme D. 
GlUett, président and représentative of the bond and stockholders of said 
railroad," authorized the issue of receiver's certifleates to the amount of 
$200,000; but, the order containing no provision that the certificates should 
consfitute a lien on the road, an amendatory order, containing a like récital 
of the çomlng of Gillett, "président and représentative of the bondholders 
and stockholders of the said railroad company," was entered on August 3d, 
aùthorizing the issue and prescribing the form of certifleates to the amount 
specifled in the previous order, and decreeing that when issued they should be 
"the first and paramount lien on the entire Une," and upon other property and 
the earnings above operating expansés of the railroad. 

On Noyember 11, 1897, the receiver presented a pétition showing what had 
been done in the way of completing unflnished parts of the road. praying for 
leave to procure further equipment, and asking that notice of the application 
be given to the Farmers' Loan & Trust Company of New York City, trustée, 
and to "J. D. Gillett, of No. 66 Broadway, N. Y., président of this company"; 
and on Deeember 16, 1897, he flled a supplemental pétition, purporting to show 
to the covart that after flling the original pétition "he eaused notice of this 
application to be served upon the Farmers' Loan & Trust Company of New 
York City, trustée for the bondholders, and upon ,T. D. Gillett, of No. 66 
Broadway, New York, président of said C. & C. Company, and that action berein 
bas been deferred until a fuU and free conférence could be had with the par- 
ties in interest." It is further stated that since the flling of the original péti- 
tion it had been ascertained that the railroad company was indebted to parties 
in New York, Connecticut, Rhode Island, and New Jersey in the sum of $80,000, 
evidenced by promissory notes of the company, and in respect thereto it is said: 
"Your petitioner and the parties in interest bave concluded that this indebted- 
ness, with other indebtedness of said company, should be paid in préférence 
to the mortgage indebtedness, the bondholders having consented thereto." 
The pétition then explains the necessity therefor, and asks leave to issue cer- 
tifleates to the amount of $175,000 m addition to those before authorized. On 
the same day the f oUowing answer was flled : 

"To the Honorable Judge of said Court, in Chancery Sitting: The under- 
signed, Wayne Griswold, of the city of New York, for answer to the pétition 
of C. M. Forman, receiver of the Centralia & Chester Railroad Company, flled 
herein on this day, showeth unto your honor that at a meeting of the" bond- 
holders' committee, representing the bondholders of the Centralia & Chester 
Railroad Company, and owning and representing ninety-two per cent, of said 
bonds held in New York City on the Sth day of November, 1897, your respond- 
ent.was appointed as their représentative, with full power and authority to, 
rèpresent the bondholders herein. Kespondent, further answering, says that 
said bondholders, through him, admit the facts alleged in the supplemental peti- 
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tion of thesaid; recel ver filed her^in,! and consent totUe Issue of tlie one hun- 
dred aEd:S€T*n!t5Tfflv,e;ttiousand dollars ,($175,000) >worth of receiver's certiflcates 
as prayed,;for,"fiB:,!thQ purposes thp|:«!ln stated. Respopdent says, that, as the 
représentative afcffesaid, he bas carefuUy examined tbe, property df sald ciom- 
pany and its coffldiitipn^ and tUat the action prayed for Is iEor the good of ail 
concerned; : and furtljer your regpondent sayeth not. 

"[Signed] / Wayne (JFls^vold,. :Represeiita,tlve of Bondliolders." 

The court theréûpôti eiitéred the àrder prayed, It belng recited as "appearing 
to the court tiiat the Farmers' Loàii & Trust Company of New York City, 
trustée for thé bondholders of said railroad company, and J. D. GlUett, of 
No. 66 Broadway, New York City, président of said railroad company, had 
beeû duly notlfléd 'la wrlting of thls application," etc., and the certiflcates so 
ordered were dêciatéd a lien subordfnàte ohly to thosë flrst ordered. 

To the pétition 6f Pebruary 23, 18Ô8, whereby, aftér teporting the disposition 
of the proceeds of the certiflcateis 'Js^fore authorized, the receiver asked author- 
Ity to issue certiflcates to thë ainduiit ht $50,000, GrisWold agaiû answered, as 
attorney in faetfor the cornmlttee appolnted by the bohdholdei?s holding nlnety- 
flye per cent, of the bonds, to the efCect that, as représentative of thé bondhold- 
ers, he had "Investlgàted the présent actilal condition of the property" of the 
railroad compahj', and that In î^is JUdgriiéEt it would be neôessary. In the in- 
térest of the property, to expend $00,000 inare In the completlon of the road into 
Chester and In other work specifiéd- . 

On March 1, 1898, the clerk of the court malled to the Farmers' Loan & 
Trust Company àt New York a lettèr dver his officiai signature. In which he 
ga,id: '■ '^^-' "•' ■ ■,.: 

"Gentlemen: I herewith inclose yspii copy of a notice of applicatiori for the 
issue of receiver's certiflcates ,tp be Issued by receiver of the Oentralla & 
Chester Railroad Company. Wilï you hâve the kindness to acknowledge re- 
ceipt of the notice on the dupliçate copy herewith Incldsed, and mail It to me 
at Springfleld, lUinois. By so doing, you will greatly oblige, 
"Yours, truly." , j; V 

To that letter the followlng response was sent, and the letter and response 
were both marked "Flled," and wére flled In the clerk's office on March 10, 
1898: "■■■■■ • ,'^ 

"22 Williams Street, New York, March 7, 1898. 

"James T. Jones, Bsq., Clerk tïnltéd States Circuit Court, Sprlngfleld, lUs.— 
Dear Sir: The i'armers' Loan &Trust'C6mpany has recelved your letter of March 
Ist and Inclosmres. Although the Farmers' lioah & Trust Company appears 
tp be named as pârty défendant lii the suit pendih^ In. your court, brought 
by the Missouri Car & F'oundry tloinpany against the Centralla & Chester 
Railroad Company, nevertheleSs the Farmers' Loan & Trust Company has 
never been brought In as a party, aiid has never entered any appearance in the 
suit Please understand that ndthiiig contained in thls letter le to be con- 
strued as such api)earance. Wë 'tihderstand that the receiver has already 
obtained aUthorlty to Issue certiflcates, àhd proposes to ask for further author- 
ity in that Une, the trustée ndt appearing or being represénted in the case. 
Such being the situation, we suggest that the trust company is not at ail con- 
cluded in the rhàtter, and may at ahy time attack the yalidity of the certiflcates 
and question thé ^ropriety of thelr pàyment. 

"Very truly, Turner, McClùre & Rolston." 

Thereupon the order prayed was made, authorlzlng further certiflcates to th« 
amount of $50,000, to be a lien subordinate only to those theretofore ordered; 
it belng recited as "appearing to the court that Wàyne GrlswoId, attorney in 
f act for the commlttee appolnted by the bondholders holding ninety-flve per 
cent, of the bonds issued, * * ■* had flled an ans wer to the pétition hereln, 
admitting the tacts as therein alleged to be true, * * • and it further ap- 
pearing that due notice had been given to the Farmers' Loan & Trust Company 
of New York, trustée, of the fillng of said pétition and the application for thls 
order." 

The order of Juiy 23, based upon the receiver's pétition of July 13, 1898, 
contaits a récital of "it appearing to the court that Wayne GrlswoId, attorney 
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in fact for the committee appointée! by the bondliolders lioliling ninety-five 
lier t-ent. o( îlie bonds, * * * fijed an answer to the pétition herein, admit- 
ting the facts as therein alleged to be true, and also the necessity of securing 
an order for the issue of additional receiver's certifleates, » * * and it 
further appearing to the court that due notice bas been given to the Farmers' 
I/og,n & Trust Company, trustée, of the filing of said pétition and for the appli- 
cation for this order." The answer of Griswpld is not in the transcript, and it 
does not appear that the com-t, or the notice to the Farmers' Loan & Trust 
Company, named a time for the hearing of the pétition. 

The bondholders' agreement of October, 1897, contains, with others, the fol- 
lowing récitals and provisions: 

"Whereâs, on the îth day of June, 1897, a receiver was appolnted for the 
Centralia & Chester Hailroad Company, who is now In possession and control 
of said railroad, and engaged in finishing the same; and whereas, the nnder- 
signed, holders of the bonds of said road, are désirons of exereising, enforcing, 
and protëeting their légal rights in the premises, to the end that the money due 
therefrom mây be recovered: Now, therefore, we, the undersigned, who are 
holders to the amount of the said bonds set opposite our names respeetively 
liereunto subseribed, in considération of the advantagés which will resuit to 
us, respeetively, from concert of action in enforcing and protëeting our rights, 
and in preserving and protëeting the property of said railroad company, and 
of other goOd considérations, do hereby, each for himself, and not one for the 
<jther, or either of the others, agrée with each other, and with the committee 
Uureinafter méntloned, as foUows, that is to say: 

"First. That we will act together in concert in the endeavor to bring about 
such results as shall afford protection to the securlties now held by us, and to 
see that said receiver properly performs his duty in the premises, and that no 
unnecessary waste or disbursements of the f unds of the company shall be made 
in conducting the business, it being understood that whatever may he done 
under this agreement shall, subject to the stipulations herein contained, be 
for our equal benefit, according to the amount of said bonds held by us, re- 
speetively; and, in order to facilitate our proceedings under this agreement, 
W. S. Ingraham, Robert Eodman, WlUiam Fuller Tuf ts, and William T. Bolles, 
who are now the owners of a majority of the bonds of said Centralia & Ches- 
ter Railroad Company, be, and they are hereby, appointed a committee in our 
behalf, and they and their substitutes, selected as hereinafter provîded, are 
hereby authorized and empowered, as our attorneys and in our name, to take 
such proceedings, give such directions, exécute such papers, and do such aets 
as they may consider judicious and proper, in order to protect the rights of the 
bondholders who are subscribers to this agreement. 

"Third. That if, during the continuance of this agreement, and the existence 
of such committee, any question not herein provîded for shall arise in référence 
to any matter growing out of the duties hereby devolved upon the said com- 
mittee, it also shall be determined by a vote of the majority in interest, prés- 
ent or represented, at a gênerai meeting of the parties In interest under this 
agreement; and such détermination shall be binding as well upon the said 
committee as upon ail subscribers hereto, and their représentatives and as- 
signs. 

"Fourth. That we hereby give and grant imto our said committee fuU power 
and authority to do and perform ail and every act or thing requisite and neces- 
sary to be done in and about the premises, as fully, to ail intenta and purposes, 
as we might or eould do if personally présent; hereby ratifying and confirming 
ail that our said committee shall lawfuUy do, or cause to be done, by virtue 
hereof, Including the power and authority to attend ail bondholders' and stock- 
holders' meetings, and if not ourselves présent, either in person or by wrltten 
proxy, to vote in our names, and upon our bonds and stock, on ail questions 
that may corne up at such' meeting, and also to institute, maintain, and carry 
on any and ail actions and légal proceedings, in our name or otherwise, for 
the purpose of carrying out the object of this agreement 

"[Signed by forty-eight bondholders, with an aggregate holding of 966 bonds.]" 
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The commlttee so appointed, on November 8, 1897, appointed Wayne Grig- 
wold iheir agent, ànd executed to hlm the following power of attorney: "Know 
ail mon by thèse présents, that we, W. S. IngraUam, William F. Tuf ts, and 
W. T. BoUeSj and Robert Rodman, committee, representing ail of the bond- 
holders of the Otntralla & Chester Railroad Company, hâve made, constituted, 
and. appointed, ahd by thèse présents do make, constitute, and appoint, Wayne 
Grlswold onr agent, to represent ns under sald agreement, and do hereby 
make hlm onr true and lawful attorney, for and In our name, place, and stead, 
to prociie îrom the recelver of such road ail t' accounts of sueh receiver and 
of the Oentralla & Chester Eaiiro'ad Company, showihg the indebtedness of 
such railroad Company, the indebtedness of the receiver, also -vrhat debts of 
the railroad company and what debts of the recelver remain unpaid and what 
such indebtedness is for, also how ne^r such railroad is tç> completion and how 
much mouey has been expended in its construction by the receiver and the 
purposes for which It has been expended, and to procure full Information re- 
garding the game. We also hereby authorize him, if It becomes necessary, to 
retatn counsel,. and make such application to the court as counsel sliall advise, 
should the receiver refuse to give the Information voluntarily, and to do ail 
other acts necessary to protect the bondholders' interests; glvlng and grant- 
Ing unto our said attorney full power and authorlty to do and perform ail and 
every act and thlng whatsoever requlslte and necessary to be done in and 
about the premlses, as fuUy, to ail intents and purposes, as we might or could 
do if personally présent, wlth full power of substitution and revocation; hereby 
ratifying and confirming ail that our sald attorney or bis substitute shall law- 
fully do, or cause to ba done, by virtue hereof. In witness whereof," etc. 
This was duly slgned, sealed, and acknowledged by the subscribers before a 
notary public. 

The annual report of the recelver was filed on September 27, 1898, showing 
receipts and disbursements, including proceeds of receiver's certiflcates. The 
debt due the Missouri Car & Foundry Company had theretofOre been paid in 
full. Following this report, ou thé same day, the receiver filed a pétition for 
the sale of tne road, representing that, "In vlew of the facts herelnbefore 
stated, there Is no good or apparent reason why the recélvership should be 
further continued, but, on the contrary, the receiver fears that he will be 
embarrassed by the necesslty of creating indebtedness for the payment of 
which he can make no provision." It was further stated that the first, second, 
and third issues of certiflcates, amounting to $425.000, were sold to the 
Equitable Trust Company of Chicago, and "that ^1,000 of the last Issue was 
taken by the same company." Of the last Issue it was alleged that $23,000 
were held, and §7,000 contracted for, by the St. Charles Car Company, and 
$9,400 contracted for by the Plttsburg Liocomotlve Company. 

On October 8, 1898, the Farmers' Loan & Trust Company brought Its bill 
in the same court to foreclose its mortgage, making the railroad company and 
the Missouri Car & Foundry Company défendants, and on the same day 
subpœna was issued, and retummadè' showing service on the railroad com- 
pany and the other défendant not f onnd. On the ensuing October 21st, the 
court entered a rule against the Farmers' Loan & Trust Company "to appear, 
plead, answer, or demur" to the bill in the flrst case by the 7th day of Novem- 
ber next, and that the rule be served by the United States marshal for the 
Southern district of New York by copy. At the same tlme a like rule and 
order for the service thereof was entered requlring the trust company to plead, 
answer, or demur to the receiver's pétition for an ru-der of sale. On' November 
1, 1898, the recelver presented to the court a pétition for, an Injunction for- 
biddlng interférence wlth the receiver's possession by the Farmers' Loan & 
Trust Company, a further prosecutlon of the suit brought by that company, 
and the taklng of any action whatever under the deed of trust, without leave 
of the court flrst obtalned. The Equitable Trust Company, on November 14, 
1898, filed Its answer to the receiver's pétition for an order of sale, assertlng 
its purchase and ownershlp in good falth of the certiflcates in question, and 
on the faext day the Farmers' Loan & Trust Company -appeared, and filed an 
answer to the bill of complaint, also an answer to the receiver's pétition for 
an order of sale, and a separate answer to the pétition for an Injunction. 
The Equitable Trust Company also. filed an answer to the bill of the Farmers' 
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Loan & Trust Company, and, both cases baving been put at issue by replica- 
tion, they were, on Xovember 28, 1898, by. consent of solicitors, ordered Consol- 
idated, ïlie évidence was taken witbout a référence to a master, and on June 
2, 1899, the court entered its flnding and decree adjudging the receiver's cer- 
tiflcates valid, and the lien thereof prior in equity to the lien of the mortgage, 
and ordering payment aceordingly eut of the proceeds of the sale of the prop- 
erty, whicb is worth but little, if any, more than the amount of the certificates. 

Wm. Burry, lor appellants. 
A. F. Hatch, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 

The bill of the Missouri Car & Foundry Company, under which 
the receiver was appointed and the several orders made for the issue 
of receiver's certificates, was doubtless demurrable, because it did 
not show that the demand of the plaintifif had been reduced to judg- 
ment (Soott v, Neely, 140 U. S. 106, 11 Sup. Ct. 712; Gates v. Allen, 
149 U. S. 451, 13 Sup. Ct. 883, 977); and the defect was not cured by 
an admission of record of the existence and amount of the debt. 
There was no such admission. But it does not follow, as we con- 
ceive, that the court was wholly without jurisdiction of the cause, 
and ail its proceedings void; nor, in our opinion, was jurisdiction 
lost upon payment of the demand of the plaintiff in the bill. "A 
court which appoints a receiver," it was said in Kneeland v. Trust 
Co., 136 U. S. 89, 98, 10 Sup. Ct. 950, 953, "acquires, by virtue of that 
appointment, certain rights, and assumes certain obligations, and 
the expenses which the court créâtes in discharge of those obliga- 
tions are burdens necessarily on the property taken possession of ; 
and this, irrespective of the question who may be the ultimate owner, 
or who may hâve the preferred lien, or who may invoke the re- 
ceivership." It is true that in the next sentence the court proceeded 
to say : "So, if, at the instance of a party rightfully entitled thereto, 
the court should appoint a receiver of property, the same being a 
railroad property, and therefore under an obligation to the public 
of continuai opération, it, in the administration of such receivership, 
might rightfully contract debts necessary for the opération of the 
road, either for labor, supplies, or rentals, and make such expenses 
a prior lien on the property itself ;" but by the use of the expression, 
"at the instance of a party rightfully entitled thereto," it was not 
intended, we think, that the validity of a receivership, and every- 
thing done under it, should dépend absolutely upon the actual or the 
alleged right of the plaintiff in the bill to invoke the appointment 
of a receiver. Though no objection was interposed, it was doubtless 
erroneous on the part of the court to proceed as it did on the bill 
in this case, but to hold that the validity of the proceedings in such 
cases will dépend upon the exercise of an unerring judgment of the 
sufflciency of the bill to withstand demurrer would involve unen- 
durable mischiefs. This bill was not insufficient, we think, to in- 
voke the exercise of jurisdiction. In its gênerai character and scope 
96 P\— 41 
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it was of équitable cognizance, and the jurisdiction of tlie court dîd 
not dépend upon technical sufficiency or fullness of averment. Sage 
Y. Eailroad Oo., 125 U- S. 375, 8 Sup. Ct. 887; Brown v. Iron Co., 
134 U. S. 534, 10 8up. Ct. 604. A demurrer for lack of juridiction 
woiild hâve been irrelevant. 

Aside from the question of jurisdiction, there is no ground for 
serious objection to the certiflcates issued,texcept that to the extent 
of |176,0O0 there was no lawful reason for thejr: issue, and the pro- 
ceeds were applied to the payment of obligations which, without the 
consent o< the bondholders, should not hâve been paid in préférence 
to the mortgage debt. There is dispute whether the obligations so 
paid were incurred by the railroad company in the construction of 
its road, or by others under construction contracts; but whether 
that dispute be resolved one way or the other is not important The 
obligations were of long standing, and, though recently renewed, 
were entitled on no considération, without the consent ôf the bond- 
holders^ to priority over the mottgage lien. 

It is strenuously contended that the consent of the bondholders 
was obtained, both to the issiie of the certiûcates and to the use 
made of the proceeds, but in the main that is not shown to be true. 
Gillett, the président of the railroad company, had no authority to 
represent the bondholders, and Ms own testimony is that, except as 
président of the company, he never claimed to hâve such authority. 
If the clalm was made, it should not hâve been accepted without 
tangible proof capable of beingBet out in the record. In matters of 
such importance, there should be more than a récital in a docket 
entry^ which, if it be évidence, is not conclusive of the fact àgainst 
any but parties. The chief reliance, however, for proof of consent, is 
the bondholders' agreement, and the power of attorney given by the 
bondholders' committee to Griswold. But those writings neither dé- 
clare nor warrant an inference ôf such consent. Eather the con- 
trary. Thei bondholders, it is true, clothed their committee with "full 
power and authority to do and perform ail and every act or thing 
requisite or necessary to be donè in and about the premises, as 
fuHy, to ail intenta and purposes," as they might or oould do if 
personally présent. But what were the premises? The récitals and 
other clauses of the contract show plainly enough. The bondholders 
thereby declared thetnselves "désirons of exercising, enforcing, and 
protecting their légal rights in the premises," and the committee, ap- 
pointe! for that purpose, could not, under the gênerai words quoted, 
consent to the disregard and outright destruction of the rights which 
they were appointed to protect. They did not attempt to exceed, 
nor indeed direetly to exercise, their powers. If they were author- 
ized to appoint Griswold to represent them in the matter, they could 
not, and, bo f ar as appears, did not, attempt to give him powers 
greater than their own. They authorized him to represent them un- 
der the agreement, to do certain specified things, "and to do ail other 
acte necessary to protect the bondholders' interests"; which, of 
course, did not mean that those interests should be given away in 
favor of gênerai unsecured creditors, in whose favor there was no 
cognizable equity. 
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It is urged next that the bondholders are represented by the trus- 
tée named in the deed of trust, and are bound by what was doue, 
because notice was sent to tbe trustée, the Fanners' Loan & Trust 
Company. That company, however, though named a défendant in the 
case, was not in fact a party, and the notices sent to it, in our opin- 
ion, were not effective to preclude objection to the orders of the 
court by the trustée, when finally it appeared in the case in obédi- 
ence to formai notice. For the law of the case in this respect, we 
cannot do better than refer to the opinion of Mr. Justice Harlan in 
Hervey v. Railway Co., 28 Fed. 169, and to the opinion of the su- 
prême court in the same case on appeal, in Union Trust Co. \. mi- 
nois M. Ry. Co., 117 U. S. 434, 6 Sup. Ct. 809. We quote from the 
latter opinion at length : 

"In regard to the fact that neither the Paris & Decatur bondholders nor 
tàeir trustée were parties to the suit when the order of October 9, 18T6, was 
made, thé commissioner took the view, whlch the circuit court conflrmed, 
that, while they ought to be heard before the order was made coneluslve 
against them, yet, as the objections to the merit of the order would not hâve 
been avalling If made before it was entered, and the money bad been actually 
and faithfully applied, imder the order of the court, to the improvement of the 
mortgaged property, no équitable reason appeared why the bondholders should 
keep the beneflts and escape the burden. * * * Under thèse circumstances, 
the Paris & Becatur trustée and Its bondholders in court, through it, can be 
heard to make no other objections to the orders made, exeept such as arise 
as to the merits of the expenditures made under them. The view of the 
commissioner and the circuit court was that the bondholders should hâve such 
rights and equlties as they could hâve properly claimed as parties ab Initio, 
and that this view should apply against them as well as for them. In this 
we concur. The prineiples properly applicable to this branch of the case 
were well expressed by Mr. Justice Harlan in his opinion of February 29, 
1884, as follows: 'Those who take recel ver's certiflcates must be deemed to 
hâve taken them subject to the rights of parties who hâve prier liens upon 
the property, and who hâve not, but should hâve been, brought before the 
court. While the court, under some circumstances, and for some purposes, and 
in advanee of the prior lienholders being made parties, may bave jurlsdiction 
to charge the property with the amount of receiver's certiflcates issued by its 
authority, it cannot, without giving such parties their day in court, deprive 
them of their priority of lien. When such prior lienholders are brought before 
the court, they become entitled, upon the plainest prineiples of justice and 
equity, to contest the necessity, validity, effect, and amount of ail such cer- 
tiflcates, as fully as if such questions were then, for the first time, presented 
for détermination. If it appears that they ought not to hâve been made a 
charge upon the property, superlor to the lien created by the mortgages, then 
the contract rights of the prior lienholders must be protected. On the other 
hand, if it appears that the court did what ought to hâve been done, even bad 
the trustée and the bondholders been before it when the certiflcates were 
authorized to be issued, the property should not be relieved from the charge 
made upon it, in good faith, for its protection and préservation. Of thèse 
rules or prineiples the parties who inaugurated this litigation cannot justly 
complain.' " 

The amount expended in payment of objectionable daims, being 
1167,315.51, represents certiflcates sold at a discount of 5 per cent, 
to the amount of |17G,121.o9. It appears that W. S. Ingraham and 
Robert Rodman, who were members of the bondholders' committee, 
■»v'ere holders of demands upon wMch the improper payments were 
made, and received payment thereof knowing that the money was 
of the proceeds of receiver's certiflcates. There seems to be no ques- 
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tioii of thé fact, and to the extent of the bonds held by them the cer- 
tjflcates shotild be deemed valid. The decree below should be modi- 
fled so as tô déclare invaïid the certiâcates held by the Equitable 
Trust Company to the amount of fl76,000 face value, less the in- 
terest thetein of Ingraham and Eodman, to be determined according 
to the nùinber of bonds held by them in proportion to the whole 
number outstanding; they to that extent not sharing in the surplus 
fund to be distributed among bondholders. The decree is therefore 
reversed, and the cause remanded, with direction to enter a decree in 
conformity with this opinion. 
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(Circuit Court of AppeaJs, Seventh Circuit October 3, 1899.) 

No. 554. 

RecEivbbs— RiôHT OF Appeal — Administrative Obdeks. 

An ordèr directing a reCeiver for an insolvent railroad to eonstruet and 
maintain gâtes and otlier safeguards at tlie erossing of aiiother road, 
in accordancè with a contract by a predecessor Of tlie insolvent Com- 
pany, and niade on the pétition of the c6mpany owning the other road, 
setting forth that the erossing Was dangerous, is not a decree for spécifie 
performalièej adjudicating the rights of the respective compauies under 
the tioiatract; but merely an interioèutory order in tiie receivership, di- 
recting tlie recéiver In the admiiiistration of the estate, from which he can- 
not appeal. 

Appeal from the Circuit Court of the Ijnited States for the North- 
ern District of Illinois. 

This appeal is from an order or decree entered in the circuit court upon the 
hearing of matters which are presented under an intervening pétition filed 
by the Illinoig, Central Railroaa Company and an answer thereto by the 
recéiver, in an action pending in that court for the foreclosure of a mortgage 
against the Toledo, St. Louis & Kansas City Railroad Company (hereinaf ter 
called the "Toledo Company"), whereln the Continental Trust Company of 
New York and John M. Butler are complainants. The original appellant was 
Robert B. F. Peirce, aicting as recéiver under appointment by the court in 
the foreclosure action, and as such in possession of and operating the railroad 
of the Toledo Company. At the hearing of the appeal, suggestion being made 
of the résignation of such recéiver and the appointment. of Samuel Hunt in his 
place, an order was entered continiiing the appeal in the name of such new 
recéiver. The pétition of the interyener allèges that the défendant, Toledo 
Company, is the "légal successor and assign of the Charleston, Neoga & St. 
Louis Railroad Company (hereinafter called the 'Neoga Company'), and as 
such succeeds to and is legally bound to perform ail the obligations" of the 
Neoga Company; that on the 20th day of June, 1881, the Neoga Company, 
for the purpose of obtaining permission to cross the right of way and track 
of the petitioner, Illinois Central Railroad Company, entered into a written 
contract as foUows; "Mémorandum of agreement by and between the Illinois 
Central Railroad Company, party of the flrst part, and the Charleston, Neoga 
& St. Louis Railroad Company, party of the second part, witnesseth: The 
party of the second part desires to cross the right of way and traek of said 
Illinois Central Railroad Company at a point one thousand four hundred and 
eighty-eight (l.éSS'i feet south • of the center of the dépôt building o£ sald 
Company at Neoga station: Now, therefore, the consent of the party of the 
flrst part is hereby giveu to the party of the second part to make said eross- 
ing, on the following terms and conditions, to wit: In considération of the 
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foregoing grant and privilège, the party of the second part, its suceessors and 
assigns, hereby covenant and agrée to furnlsh good and suitable erossing 
ïrogs, and place the same In track In a substantial manner, free of ail cost 
to, and subject to the approval of, the party of the first part, and to keep said 
erossing frogs in good condition for the passage of trains of both parties 
hereto, and repair and renew the same when necessary, from time to time; 
ail of sala work to be at the expense of the party of the second part. And 
the party of the second part, its suceessors and assigns, also covenant and 
agrée to erect and malntaln erossing gâtes for ail tracks whicli are or may 
be bullt, and shall provide said gâtes wlth necessary signal lights at night; 
and when notified in writing, by the party of the tlrst part, the party of the 
second part, its suceessors and assigns, shall provide and pay compétent men 
to attend to and open and close said gâtes, as may be directed by said party 
of the first part, and to attend and to keep in order said signal lights. The 
party of the second part shall put In ou its track, at the points of intersection 
with the right of way of the Illinois Central Kailroad, cattle guards to pre- 
vent stock from getting upon the Illinois Central Bailroad Company's tracks. 
It Is further agreed, in considération of the rights and privilèges herein granted 
by the party of the second part, that if the party of the flrst part shall, at 
any future time, lay one or more additlonal tracks on its right of way, so as 
to intersect the track of the Charleston, Neoga & St. Louis Kailroad Company, 
the party of the second part, its suceessors and assigns, shall furnish and lay 
in its track, ready for use, the necessary erossing frogs, and shall keep the 
same in good condition and repair, and renew the same, when necessary, from 
time to time, in perpetuity; ail of said work to be done at the expense of the 
party of the second part. It is distinctly undeistood and agreed, by and be- 
tween the parties heretp, that the party of the flrst part shall be held free 
in perpetuity from ail expense and expenditures of every kind, on account of 
said crosslngs and gâtes and gâte tenders, as aforesaid." The pétition further 
allèges that the provision of the contract for the érection, maintenance, and 
opération of erossing gâtes "has not been complied with in any respect" by 
said Neoga Company, or by its suceessors, although "the détendant company 
and its receiver hâve been" requested and notifled in writing to do so, and 
that several collisions hâve resulted from sueh failure. ïhe prayer for relief 
is as foUows: "In view of the premises stated, your petitioner prays that a 
short rule may be entered against Itobert B. F. Peirce, the receiver appointed 
under the prayer in the original bill in this case, requiring him to show cause 
why he has not complied with said contract and built said erossing gâtes; 
and that on a full hearlng your honor will order the said Robert B. F. Peirce, 
receiver, to proceed without delay, and build said erossing gâtes, and maintaiu 
the same, according to the terms of said contract." ïhe answer of the re- 
ceiver, after stating the proceedings aud orders relating to his appointment 
and his possession thereunder, allèges certain acts of consolidation, a subsé- 
quent mortgage and a foreclosùre and sale, through whieh title passed to the 
Toledo Company, défendant, and in effeet dénies any obligation on either said 
défendant or the receiver to perform the undertaking respecting gâtes and 
signal lights. It also asserts the injustice of the provision, the inadequacy 
of the device, and other grounds for refusing to comply with the demand. The 
défendants in the foreclosùre action were not cited, and took no part in the 
hearing. The order or decree thereupon reads as follows: "And now, on this 
day, come the said petitioner, by William H. Green, its solicitor, and the said 
Robert B. F. Peirce, as aforesaid, by Clarence Brown, Esq., his solicitor, and 
this cause coming on to be heard, the court hears évidence and argument for 
both the petitioner and the receiver, and the court finds that ou the 20th day 
of June, 1881, the Charleston, Neoga & St. Louis liailroad Company made anîi 
entered Into a certain contract in writing with said petitioner concerning the 
erossing of the petitioner's railroad at Neoga station, in the state of Illinois, 
by the railroad of the said Charleston, Neoga & St. Louis Railroad Company, 
was made défendant in this court to answer a bill to foreclose a mortgage on 
its said railroad, and a decree was entered ordering that said railroad be sold, 
and it was sold, at public judieial sale, and by mesne conveyances from the 
purchaser at said sale the railroad of the said Charleston, Neoga & St. Louis 
Railroad Company became and Is the property of the Toledo, St. Louis & Kan- 
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sas City Eailroad Conipnny aforesçiid. ïhe court further flnds that the afore- 
said Côtiti^act Çpntainèd covenants which are obligatory upon tlie Toledo, St. 
libuIg/Ss KdDi^s'City Haliroad Company holding titleto said railroad under 
a! Jtidlciâr sale thereof, aiid wJjlciiïèquire tbe sald comp'any to erect and main- 
tain crossin^ gàtès for ail tracks 6f Illinois Central Railroad Company at the 
erosslnig bf sald' tracks at Neogâ; Illinois, aforesald, and providé skid gâtes 
wlth riébess'à^y ' ^ignar lights at îilètit, and prOvlde ànd pay compétent men 
to attend tb aiiâ ojen and clbsé' sald gâtes, and keep in order saià sigiïàl lights, 
in such 'vfaij^ afe ïùày be direçted liy thë' said Illinois Central Railroad Company. 
ïhe court ïuvtbpt flnds tliàt the railroad, and ail the property in the state of 
Illinois, of ttié 'Said Toledo, St. t^ouls & Kansas City Eailroad Company, con- 
neeted with the ■nirining 6f itssàjd' railroad, bas been by the' decree of this 
court placed lli the' hands tind control'of Robert Bi F. Peirce; as the receiver 
of tKis court; Uhdeï his • direction tfnd control. Therefore it là ordéred, ad- 
judged, and dècrefed that, at the'cost of tlie Toledo, St. Louïs &' Kahsas City 
Railroad Contti()aiiy, aforesald, crosslng gâtes be erëcted and mâintained for 
ail the tracks àt the crosslng ôf the Illinois Central Railroad tij* the Toledo, 
St. Louis & Kansas City Railroad at sald Neoga station, in thé "state of Illi- 
nois, and said gâtes be provided with necessary signal lightS at night, and com- 
pétent rhen bë enjployed to attend td and open and close said gâtes, and kèep 
in order sald Sigriai lights, as roay be direçted by the Illinois Central Railroad 
Opnipany. Aûd the court further iorders that the said Robert B. F. Peirce 
fbrthwith prbéëèd to carry this dècfee Into efCèct, and report his actions and 
doings in this bèJiâlfto' this court." ' 

Clarence Brown, for appellant. 
William H, Green, for appellee. 

Before WOODS and JENKBSrS, Circuit Judges, and SEAMAN, 
District Judge. 

SEAHAN, District Judge,af ter the foregoing statement, deliv- 
ered the opinion of the court. 

This appeal is by the receiver alone, and the argument on his be- 
haïf assumés that the decreè or order In question is one for spécifie 
performance of, the contraCt ôf the Neoga Company. It is there- 
. upon contenfled (1) that the contract was a mère paroi executory 
license; (2) that as such, bèing revocable and unrecorded, it was 
not bindii^ oh the défendant or the receiver; (3) that, being exec- 
utpry, the re'Ééiver could adoiit or reject at his option; (4) that Per- 
sonal services were required by the contract, for which there can be 
no decree for spécifie performance; (5) that petitioner had an adé- 
quate remedy at law; (6) that thé défendant company neither ap- 
peared nor -W^as cited, and thé decree was improper as one of spécifie 
performance aflecting such défendant. , 

If this assumption is well founded as to the nature of the decree 
or order,— that; it is an adjudieation of Spécifie performance of the 
CQvénants 'çf jthë'Çoîitract mâde by the original Neoga Company, as 
covenï^nts runhihg with the, railroad property and binding upon pur- 
shasers, — the objections to such decree are not without force, and 
should be considered. On the other hand, if the order is purely in- 
terlocutory ànd administrative, operating alone upon the manage- 
ment of thér^ççiver, it is not dépendent upon the obligations of the 
contracta but upon an exercise of judicial discrétion; and there is no 
adjudication of permanent liïtbility to run with the property, the 
cohtràét being tj-eated as évidence ,by which to àscertain the reason- 
ableness and measure of the duty jmposed by the order upon the re- 
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o-eiver. In the brief for the appellee it is said: "Tlie order is in- 
l'crlocutory in the fullest sensé of tlie temi. It is in no sensé a 'final 
décision.? It was not necessarily entered of record. Its validity 
did not dépend upon its belng in writing. It may be modified or 
clianged or canceled by the court which made it." And, so consid- 
ered, it Is not material to inquire whether the covenants are bind- 
ing beyond the original contractor, nor is the wisdom or propriety 
of the order open to review on behalf of the receiyer. 

We are of opinion that the so-called "decree" from which the ap- 
peal wasallowed is exclusively an order of the court directing the 
receiver "in the administration of the estate," such as the récent opin- 
ion of-Mr. Justice Brewer, for the suprême court, in Bosworth v, 
Association, 19 Sup. Ct. 625, clearly defines as one resting in "the 
Sound discrétion of the trial court," and not subject to appeal by 
the receiver. 

Possession of the railroad property in controversy is in the circuit 
court, operating through a receiver, and it is charged with the duty 
of providing means and measures for safe and efficient opération. 
The facts are undisputed that the crossing referred to is dangerous, 
and that means are both attainable and necessary to protect pass- 
ing trains. By the ]>etition of the intervener, action of the court 
was iïivoked to that end, calling attention to the danger, to the rieed 
of devices for protection, and to refusai on the part of the receiver 
to make provision therefor. The pétition further sets up the con- 
tract entered into by the Neoga Company as ground for requiring the 
receiver to furnish the appliances and services there mentioned; and 
the sole prayer is for a rule on the receiver to show cause, and that 
upon hearing he be ordered "to proceed without delay, and build 
said crossing gâtes, and maintain the same, açcording to the terms 
of said contra ct." The order, in effect, proceeds nô further thàn such 
direction to the receiver, the expense to be borne by the property in 
his hands. Whether the court, in exercising its undoubted discré- 
tion in that regard, treated the contract either as entitled to équita- 
ble considération in flxing this slight burden upon the estate, or as 
a légal charge, does not change the character of the order. The re^ 
citais which appear by way of flndings are mère reasons for exercis- 
ing the discrétion, and not essential to the order, and cannot serve 
to extend its scope into an adjudication respecting rights and inter 
ests which were neither before the court nor necessarily involvèd. 
Ko appeal from the order would extend beyond its final requirement, 
by which crossing gâtes and signais are adopted for protection, and 
the receiver directed to furnish and maintain such meatfs at the ex- 
pense of the estate. On this conclusion, in a matter witbjn the 
Sound discrétion of the court, the sole inquiry on review would be 
whether it constituted an abuse of discrétion ; and if it be assumed, 
by way of argument, that the means selected were not adéquate, and 
that good reason did not appear for charging the receivership alone 
with performance, the utmost of the assumption would involve mère 
error in judgment, and in no sensé an abuse of discrétion. As the 
question is clearly administrative, relating to provision for safety 
in the opération of the road, its détermination by the court and the 
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direction fpr performance are conclusive upon the receiver, and he 
eaniio|: appeal. See Bosworth v. Association, supra, reviewing and 
distingjiishing the décision of tliis court in the same case (53 U. S. 
Àpp. 302, 26 O. C. A. 279, and 80 Fed. 969). 
Xhe appeal is dismissed. i , 



CLBWS et al. v. JAMIESON et aL 

• (Glrcait Court of Appeals, Seventh Circuit Octobèr 8, 1899.) 
'■'■■' No.' 533. ' 

doHTtiACTs— Validitt— Sale op Stocks fob Future Delivbbt. 

A contract for the sale and purchase of stocks for future dellveiy, made 
on the Chicago Stock Bxcbange, by the rules of whlch such contracta can 
be dosed by the payment of the différence between the market and 
contract prlce on the day of dellvery, is Invalid, as an option contract, 
■ nnilel: the Illinois statut© (1 Starr & 0. Ànn. St. [2d Ed.] pp. 129a-1298), 
and à court of equlty ytllt not entèrtaln a suit based thereon. 

Appeal from the C5ircuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The appellants, comprlsing thç flnn of Henry Clews & Oo., of the city and 
Btate of New ïork, flled their bill In equity, naming as défendants (1) the 
taeJnbers of the 'flnn of Jainieson & Co., (2) the managing members of the 
Chicago Stock Exchange, and (3) the members of the firm of Schwartz, Dupée 
& Co., kll cltizôns of the State of Illinois. The theory of the blll and the 
relief praj^ for are thus stated In the îirlef of counsel for appellants: 'To 
hâve admliiistered and turned over to them $14,000, In the possession of the 
managers of the Chicago Stock Exchange, claimed by appellants to hâve been 
deposited in trust as security for the performance of a contract whereby the 
appellants agreed to sell ànd deliver, and the appellees Jamleson & Co. agreed 
to receive and pay for, on the 3lst day of August, 1896, seven himdred 
shares of Diamond Match Company stock, which contract It Is allèged Jamieson 
& Co. falled and refused tO perform;" aiso, to obtain "an accounting for the 
Ibss and damages mistalned by the appellants by reason of the breach of con- 
tract, aiid that Jamieson & Co. be decreed to pay to the appellants the 
amount aecertalned." Separate answers were flled by the défendants Jamie- 
son & Co. and Schwartz, Dupée & Go. The remalning défendants demurred 
to the bill ks not stating a cause of action cognieable in equity, but the de- 
inurrer was oièrrùled, and such défendants flled separate answers. On the 
issues thereupon the case was sent to a master, who heard the testimony 
and reported hlR flndings, which were In favor of the complalnants upon ail 
Issues, and that,, on the ftccountlng there vas due to them from Jamieson & 
Co. $64,400. The hearing before the court wàs upon exceptions to the 
master's reiiort, and upon certain stipulations of further facts, and resulted 
in a dlsmlssali 6t the blll for want of equity. 89 Fed. 63. From the opinion 
flled, this conclusion appears to hâve been bàsed on the vlew that the com- 
plalnants wejfe,;UOt privies to the transaction between Schwartz, Dupée & 
Co. and Jamieson & Co. This appeal is from the decree of dismissal so en- 
tèred. 

The facts are substantlally undisputed. The appellants, Henry Clews & 
Go., were opérators in stock» and b^ds at New York City; and Schwartz, 
Dupée, & Co. were like opeçators or brokers at Chicago, on the Chicago Stock 
Exchange, as members. Jamieson & Co. were also like opérators and mem- 
bers bf tlié Chicago Stock Exchange. The relation of the complalnants to any 
transaction In question appears In communications by Wire between them and 
Schwarfz, Duï>ee & Co., which are stipulated in the case as foUows: "On 
the ICth day of July, 1896,,at 11:19 a. m., Schwartz, Dupée & Co. received the 
following ordér from H. CÏews & Co., by telegram: 'Sell 500 Diamond Match 
àt 220i/2 for a/c. [Slgned] H. Clews & Co.' On the same day, at 11:35 a. m., 
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nchwarfe,' Diipee & Co. telegraplied Ilemy Clcws & Co. as follows: 'Sold 500 
Diamond Match at 221% for tlie account. [Signed] Schwartz, Dupée & Co.' 
On the 20th day of July, 1890, at 'J:2B a. m., Schwartz, Dupée & Co. received 
a telegram reading as follows: 'Sell 200 Diamond Match at 221 for the 
account at opening of market. They want put eut at openiug if possible, but 
it is good ail day. [Slgned] Clews.' On the same day, at 10:08 a. m., Schwartz, 
Dupée & Co. telegraphed Clews as follows: 'Sold 200 Diamond Match 221^^ 
for the account. [Signed] Schwartz, Dupée & Co.' On the 25th day of July, 
1896, at 11:41 a. m., Clews telegraphed Schwartz, Dupée & Co. as follows: 
'Change the Diamond Match over to Augtist account at 2% par cent. If 
you can do it, let us know at once. [Slgned] Clews.' And shortly after that, 
on the same day, at 11:48 a, m., Olews sent the foUowlng dispatch to Schwartz, 
Dupée & Co.: 'You sent us the différence this moming at 2%. At what dif- 
férence can you do it now? [Signed] Henry Clews & Co.' On the same day, 
at 11:58 a. m., Olews telegraphed Schwartz, Dupée & Oo. as follows: 'Change 
the 500 at two cents or better. [Signed] Clews.' On the same day, at 12:11 
p. m., Schwartz, Dupée & Co. telegraphed Clews as follows: 'Bought Diamond 
Match. 227 for the account. Sold 500 229 account 2nd. [Signed] Schwartz, 
Dupée & Co.' On July 27th, at 8:55 a. m., Clews telegraphed Schwartz, Dupée 
& Oo. as follows: 'Change 200 more Diamond Match 2 per cent, or better. 
[Signed] Clews.' On the same day at 10:53 a. m., Schwartz, Dupée & Co. 
telegraphed Clews as follows: 'We ehanged the 200 Match at 2% différence. 
Will give you priées later. [Signed] Schwartz, Dupée & Co.' On the same 
day, at 10:55 a. m., Schwartz, Dupée & Co. telegraphed Olews as follows: 
'Bought 200 Match 226% account. Sold 200 2nd account. [Signed] Schwartz, 
Dupée & Co.' And the stipulation further states "that the orders of Henry 
Clews & Co. to Schwartz, Dupée & Co., eontained in said messages, were, 
as a matter of fact, executed as set forth in the aforesaid messages from 
Schwartz, Dupée & Co., on the Chicago Stock Exchange." 

The word "account," as used in thèse telegrams, was understood, In the 
langùage of the stock exchange, to mean that the last day of the current 
month was the "day of delivery" on the proposed sale. The message of 
July 25th, so interpreted, was understood to mean that 500 shares of the stock 
previously sold for "account" should be carrled over to August account, or 
"account second," for whlch accommodation the seller allowed 2 cents on the 
dollar, maklng $2.29 per share. The final direction on July 27'th was to place 
200 more shares on the same terms for August account, making their offers 
on that account 700 shares, with ail prevlous offers canceled. By the rules 
of the stock exchange, each broker, as a member, was required to keep on 
deposit with the managers of the exchange, as a trust fund to secure per- 
formance, an amount equal to 10 per cent, par value, of the stocks bought or 
sold, and this deposit is readjusted at the close of each day's session. Under 
this rule. Schwartz. Dupée & Co. claim to hâve kept their deposits good; and 
this deposit, together with that made by the buyer, constitutes the aJleged 
trust funds referred to in the bill, for which administration is sought. 

The method of conductlng business in the stock exchange between the 
brokers Is thus fairly stated in the master's report, and in the opinion flled 
by the trial court: "At ten o'clock there is an offlcial call, at whlch the 
secretary and manager call ail the stocks, bonds, and securitles on the offlcial 
printed list; and, as this call progresses, any member wishing to buy or sell 
bids thereon, and the record is made of the transaction, after which there is 
an irregular call, which closes at half past one, when the manager of the 
clearing house announees the clearing-house or settlement price for the day, 
which are the closing priées on the exchange for the respective stocks and 
securities. That the manager then substitutes trades, and sends out cards 
to ail buylng or selling on account for the current month or for the next 
month. That on the 25th of the month, and thereafter until the second day 
before the end of the mohth, two calls are made, — one for the current month 
and one for the next enstnng month,— and this is done to allow those who 
wish to do so to change their accounts over to the next month. That this 
substitution was made by the clearing department by a system somewhat 
similar to that employed by the clearing house for banks; that Is, that, 
where a broker hàs purchased and sold during the day the same amount 
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of the same kind of stocks or bonds, his account is balanced by the clearing 
clepartment, and ail margins deposited by sueh broker may be withdrawn; 
that when sales and purchases 3.re made by différent brokers, one buying and 
tlie other selliiig the same Idnd of stocli or bonds, a substitution is made by 
the manager of the clearing department, by which it appears that the broker 
selling bas soldf such stock, not to tbe person to whom it was orlginally sold, 
but to a person or persons other thanthqse to whom such sales were originally 
made, and who originally bougbt, of some one else, and that a broker pur- 
ehaslng: stock bas, purchased from, some broker other than the broker from 
Whom he originally purchased the same. For Instance, if A. sold' 100 shares 
of stock to X., and B. bas bought' the s^me amount of the same stock from 
Y., aad X. and Y/s accounts are balanced by other transactions, the substi- 
tution :Would make it appear that À. had sold lOO' shares. to. B., and B. had 
bought 100 shares from A., and the names of the parties with whom the 
original transactions had actually been made by A. and B. would not appear 
on the clearing-house sheet. Tbat in the transaction on said exchange it is 
then customary for the parties, thus substltuted, >and broiight info, thé relation 
of buyer and seller with each, otlier byithe manager to asseht to the new 
relations thus foçmed, and to confirm the t^^nsajÇtions as thus adjusted by the 
manager, and to put up themt|,rgifls required Vthe rules, unlegs the margins 
are already on deBpslt in the exchange, in wbich case they are traiisfèrred by 
the manager toi the new account." 

The stipulation of f acts furthe;r shows ail deallngs of jbo.th Schwartz, Dupée 
& Oot and Jamieson & Co.: wlitch a,ppeared upontlie clearing-house sheets 
of the exchange for ail date§ ja .guestion,; , and although the former had orig- 
inal and substituted trades in Diamond; Match- stoqk with siwdry other brokers 
prior to 4ugust 3, 189j6, no jtrade appearç wll:h. Jamiesoii & iÇo. up to that 
date, except to the extent ^f lOOi shares, Q]i'.A,ugust àd, Jamieson & Oo. 
appear as taking by "substiïtijtion." fron}..Scltwartzi Dupée, &, Co.,, 1,15,0 shares 
of sueb stock at, $2.22, Of this, transaotion: W is asserted o» beb^-lf of com- 
plainants ifchat. 700 shares, were "substitution,, trades" fc(r the'. cômplainants' 
ordersi of .July 25th and July 27tb, altl^ough ,at lower prjce ithannamed In 
the order, land t.bat Jamiggon & Co. thereby. becàme tbe "îjltiniate purçhaser" 
of such sharieSi; in,f aecordanc^i with the rU|les of the exchaijge, and that "it 
ifl! seldom tbeijorJginai, purçbaser whp.is ul^lmately m^de,,responsible, but by 
a process-.of dftily noyçtipa?; tbe oiiigin^L purphàser and.many subséquent pur- 
chasers liqLuidate-itbeiïiiÇontrftCtSrand a,re disoharged from liabillty thereon be- 
fore the 'aecouRt: day,'> soaje aiïier ajembeç of the exchànge assuming thç 
new obligatiwv'.'ii !,■■■.: ■■■:i,,. 

The stipulation: lin refeiience ;to the trades by Schwartz, Dupée & Co. further 
States as follows:, "That the 500. shares sold July 25, 1896, by Schwartz, 
Dupée & Qq.: for the 'Augugt account' were sold for the account of Olews & 
Go., the «omidainants. : Thati20D shares of the 360 shares spld July 37, 1896, 
by'^hwantz, Diùpee & Qo.. (or the 'August .account' were also sold on account 
of complainaatsj .That. ail of the , other sales made by Schwartz, Dupée & Co,. 
for the .îAwgusJfjifljÇCpunt' were made on bshalf of other clients than thé 
.îçoBîplainants, , iThflttbe 750 shares sold i>y, Schwartz, Dupée & Oo. on July 
28i 1896, wejîe SQld>fW four différent clients, of Schwartz, Dupée & Company ,— 
;fon one to the anaonnt of 50 shares, for another to the amount of 300 shares, 
if or g^nother to the amonnt of 350 shares, and for anothér to.the amount of 
flOfthares. ïhe client for ,whom Schwartz, ÎDupee & Oo. bought the 350 shares 
■on Jjuly 27th te; ther isanje person for whom they sold 350 shaxea on July 28th, 
aad who sold- te j order, to. dose his. jpurchase ,of July,27th, That the client 
;foc whom Schwafitz, Dijipe^o^ Co.!,sold 300 shares on July 28th is the same 
■peison for wh^muSchwartzi Dupée & Company bought 300 shares on July 
:29Jh, and saidrpurohase of July 29th was made to co ver said person'a sale of 
July'28th. .That; the transactions heretpfore set out in this stipulation of pur- 
chase and salCvOf Schwartz,. p«;ipee & Co. and the other brokers whose names 
are stated, ,wltb the.ies:c«^tion of those transactions which are marked as 
snbstitution8ii,WieBe had byiith.© brokers on behalf of différent clients or prin- 
cipals whoioithjey Eepresented, and. thoee transactions, so far as the différent 
principal» Jîaffe ebacemed, were not settled or canceled by any of the substi- 
tutions, nor by any.Qf the settleœents between the, brokers, except so far as 
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whtre one client or principal of a brolcer was, througli smch broker, both a 
purchaser and a seller. In other words, the settlements by substitution or 
otlierwise tlirougîi tlie clearing bouse were merely settlements between tbe 
luenibers of tlie stock exebange, and were not settlements or oancellations of the 
contracts between the principals whom the bankers represented and the brokers 
themselves, except where the same broker had both purchased and sold for 
the same client." 

On August 3, 1896, the Chicago Stock Exchange was closed by order of the 
managei-s, and remained closed until November 5, 189C, so that there was no 
opportunity for further transactions on the exeliange in référence to the sub- 
ject-matter of this controversy af ter August 3d. On AugUst 31, 1896, Schwartz, 
Dupée & Co. made personal tender to Jamieson & Co. of 1,150 shares of Dia- 
mond Match stock, and the latter refused to accept or pay for the same. 

The following stipulation further appears: "It is admitted by the complain- 
ants that at the time complainants gave the several orders to Schwartz, Dupée 
& Co. to sell on the Chicago Stock Exchange the various amounts of Diamond 
Match Company stock, and at the tlme said Schwartz, Dupée & Co. executed 
said orders, said Schwartz, Dupée & Co. did not hâve In their hands any 
stock of said Diamond Match Company which was the property of the complain- 
ants, nor did said Schwartz, Dupée & Co. at any time thereafter hâve in their 
hands any of the stock of said Diamond Match Company which was the 
property of the complainants. It Is admitted by the complainants that the 
1,150 shares of the capital stock of vhe Diamond Match Company tendered to 
.famieson & Company by Schwartz, Dupée & Co. on August 31, 1896, were 
not the property of the complainants, nor any part thereof." 

No communication with, or appearance on the part of, Henry Olews & CO., 
is shown in référence to the transactions after July 27th and up to September 
lOth and llth, and any claim of their participation therein was unknown to 
.Tamieson & Co. prior to the latter date. On September llth Schwartz, Dupée 
& Co. delivered to Jamieson & Co. a letter of the former, dated September 9, 
1806, referring to their tender of the 700 shares, and statlng that the sale was 
made by them as agents for Henry Clews & Co., "who may rightfully take 
any steps to enforce the contracts" or make settlement, and also a letter of 
Henry Clews & Co., by their attorneys, dated September 10, 1896, claiming 
such interest in the transaction, and notlfylng that sale of the 700 shares 
would be made to the highest bidder at the rooms of the Chicago Real-Estate 
Board on September 15, 1896, etc. On September 22d and 23d notices were 
given, respectively, that the sale had been adjourned to, and was made on, 
September 22. On September 22, 1896, Schwartz, Dupée & Co. made pretend- 
ed sale of 700 shares of the stock (being the same transaction set up in the 
bill), by way of fixing the price for measuring damages, of which the following 
stipulation of facts is made: "It is further admitted: That the 700 shares of 
said stock alleged in the blll of complaint to hâve been sold on the 22d day 
of September, 1890, were not delivered to Frank N. Gage, but immediately 
after said shares of stock were delivered to Major J. W. Conley, one of the 
lirm of Schwartz, Dupée & Co., by H. .T. Davis, who conducted said sale on 
behalf of Henry Clews & Co., for safe-keeplng by said .1. W. Conley. That 
afterwards and on the same day said H. J. Davis delivered to said Frank N. 
Gage a mémorandum in words as follows: 'September 22, 1896. Sold to 
Frank N. Gage 700 shares of Diamond Match stock, numbered A680-686, in- 
clusive, at $130 per share. Henry Clews & Co., per Estabrook & Davis.' That 
thoreupon said Gage wrote below said mémorandum the following: 'Chicago, 
September 22, 1896. O. K. Please deliver to I. H. Waggoner, Esq., and ac- 
cept hls cheek in settlement. Frank M. Gage.' And thereupon said Gage re- 
dellvered said mémorandum and said order to said H. J. Davis, who thereupon 
delivered the same to Mr. I. H. Waggoner, together with an order on Schwartz, 
Dupée & Co. to deliver said certiflcates of shares to said Waggoner . upon 
being paid the amount of $130 per share. That said Gage was employed by 
said Waggoner to bid at said sale, and that said Waggoner was acting for 
and on behalf of the complainants in this suit, in the employment of said 
Gage. Complainants object to the foregoing admission being considered as 
évidence; for, while admltting that thèse are the facts, at the same time they 
claim they are immaterial to the issues in this case, and object on the grounfl 
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of immateriality." The pretended sale was so made, for the reason that tlio 
exchange was then elosed, pursuant to the rules, by order of the managers, 
Jttotwithstanding a rule of the «xchange which reads as foUows: "Should any 
member neglect to fulflU his Gontract on the day It becomes due, the party or 
parties contracting wlth him shall, after giviag notice as required by section 
2 of the preceding article, employ an offleer of the board to close the same 
forthwith in the exchange by purchase or sale, as the case may requlre, unless 
the priée of settlement has been agreed upon by the contracting parties. In 
case ; of a f allure of a creditor to cWse the contract as above, the price shall 
be flxed by the priée current at the time such contract olight to hâve been 
ciosed iinder the rule. In ail cases Where an offleer may be directed to buy 
or selli Seeuritles under thls rule, the name of the member defaulting, as 
well as that of the member giving the order, shall be announced. No order 
for the purchase or sale of securities under this rule shall be executed unless 
madeout in writing over the signature of thé party giving the order, who shall 
sta,.te the: reason therefor; and it shall be the duty of the offleer who exécutes 
the. order to indorse thereon the name of the purchaser or seller, the price and 
the liour at which the contract is ciosed, and hand the same to the secretary 
of the board, who shall withln twenty-four hours ascertain whether the party 
for whose aecount the order was given has paid the différence, if any, arising 
from the transaction. If not, the secretary shall report the default to the 
preside'nt. The duty devolved upon the offlcers of the exchànge under this 
rule shall be performed withoiit charge. No party shall be permitted to supply 
offers'to buy oriSell securities ciosed for his aecount under the rule; and, when 
a eontïactils elosed under this rule, any action of the defaulter, direct or in- 
direct, by which the prompt fulflUment of such contract is délayed, hindered, 
or eyaded, to the détriment, of. the other contracting party, shall subject the 
oflfending party to suspension for not less than thirty days, in the discrétion of 
the, governing committee, by a vote of two-thirds of the members présent at 
the meeting. When contracts are ciosed out under the rule, any member sup- 
plying the bid: or ofCer, and nôt duly receiving or delivering the stoelc, as the 
case may be, renders himself liable to prosecution under this article. Should 
any stwbithus sold not be deliVcred until the next day, the contract shall 
contijiue, but the defaulting party shall not be liable to pay such damage as 
may be assessed by the arbitration committee. The same rules as to notice, 
time, and places that govem defaults in other contracts shall apply to borrowed 
securities, which, on nondehvery or receipt, must be borrowed or loaned in 
opes market, except in case of actual default in receiving or delivering after 
notice to close the loan. Then the same are to be bought or sold as tlie case 
may be, for the aecount of the defaulter, in the manner provided in this article." 

H. D. Estabrook, for appellants. 
Samuel P. McConnell, for appellees. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMAN, District Judge, after tlie foregoing statement, delivered 
the opinion of the court. 

Except for the fund or deposit allegéd to constitute security for 
performance of the contract in question, a remedy for a breach rests 
at law, and équitable jurisdiction dépends upon the existence of such 
fund to be administered or charged. And to maintain the bill it is 
f urther indispensable for the complainants to establish : First, an 
executory contract of purchase by Jamieson & Co., bona fide and en- 
forceable in equity, secured by such fund; second, privity of the com- 
plainants in the contract and fund; and, third, actual injury eitlier 
siiffered or impending through the alleged breach. Failing proof or- 
admission of thèse requisites, or either of them, the bill is properly 
dismissed for want of equity. ■ 
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Fi'om tlie opinion flled in the trial court, it appears that dismissal 
was based on a finding of want of privity in the alleged contract; 
and the arguments at the bar and in the briefs of counsel upon both 
sides are mainly directed to that question in its varions phases, as 
presented by the peculiarities of the transactions. Other conten- 
tions relate to the measure of damages, — whether the rules of the 
exchange adopted by the parties furnish an exclusive method or 
measure to détermine the amount of damages for a breach, and 
whether, in any view, the pretended sale ofi'ered on behalf of the 
complainants can be recognized. Underlying thèse contentions, 
however, on the undisputed testimony, this paramount question ob- 
trudes itself: Is a valid contract shown, or one which equity will 
enforce even between proper parties? The importance of the in- 
quiry thus arising is recognized as one affecting a branch of opér- 
ations which appears to hâve countenance and extended practice in 
the commercial world, however infrequently its transactions are 
brought into courts of equity for adjustment. But it cannot be ig- 
nored when the purported contract is presented as the foundation for 
relief in equity, and neither silence nor acquiescence on the part of 
the litigants will excuse the court from its détermination. Other- 
wise stated, the question for solution is whether the contract in proof 
was one of bona flde purchase and sale of stock, or was either a 
mère wagering transaction or a contract in options. In Irwin v. 
Williar, 110 U. S. 499, 508, 4 Sup. Ct. 165, the gênerai rule govern- 
ing such transactions is thus declared: 

"The generally accepted doctrine in this country is, as stated by Mr. Ben- 
jamin, that a contract for the sale of goods to be delivered at a future day is 
valid, even though the seller has net the goods, aor any other means of getting 
them than to go into the marliet and buy them; but such a contract Is only 
valid when the parties really intend and agrée that the goods are to be deliv- 
ered by the seller and the price to be paid by the buyer, and, if under guise of 
such a contract, the real Intent be merely to speculate in the rise and fall of 
priées, and the goods are not to be delivered, but one party is to pay to the 
other the différence between the contract price and the market priée of 
the goods at the date flxed for exeeuting the contract, then the whole transac- 
iion constitutes nothing more than a wager, and is null and void." 

In Embrev v. Jemison, 131 U. S. 336, 344, 9 Sup. Ct. 776, and in 
Eibb V. Allen, 149 U. S. 481, 492, 13 Sup. Ct. 950, this doctrine is re- 
afflrmed, and in the latter case is well distinguished, as showing by 
the undisputed testimony that actual delivery was not only intended 
by both parties, but was expressly required by the rules of the Cot- 
ton Exchange governing the transactions. 

Aside from the gênerai rule, the contract in question is further 
subject to such statutory provisions of the state of Illinois as may 
be found applicable, and sections 130 and 131 of the Criminal Code 
of that State (1 Starr & C. Ann. St. [2d Ed.] pp. 1293, 1298) read as 
follows: 

"Sec. 130. Whoever contracts to hâve or give to himself or another the 
option to sell or buy, at a future time, any grain, or other commodity, stock 
of any railroad or other company, or gold, or forestalls the market by spread- 
ing false rumors to influence the price of commodities therein. or corners the 
market, or attempts to do so in relation to any such commodities. shall be 
fined not less than $10 nor more than $1,000 or confined in the county jail not 
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excéeding one year, or both; and ail coritracts made in violation of this section 
shall^be.coDsideredgambling contracta, and shall be void. 

: "Sec. 131. Ail promises, notes, blUs, bond?, covenants, contracts, agreements, 
judgments, mortgages, or other securltles or conveyances made, given, granted, 
dràwn or ëntered into, or executed by any përson whatsoever, -Where tbe whole 
or âmy partof the considération thereol, shaJl be for any mon^y, property or 
otber valualDle thliig, won. by any gaming or playlng at cards, dice, or other 
game or games, or iby be^ting on tb*; side or hands of any person gaming, 
or by wager or bet upon any race, fight,, pastime, sport, lot, chance, easuaJty, 
élection or unknowh or contingent evçnt whatever, or for the relmbursing 
or payirig any money or property knowinglj^ lent or advanced at the time or 
placé of sueh play or bet, to any person ; or persons so gaming or betting, or 
that shaU, durlng such play or; betting, so ;play or bet, shall be null and void 
and of no. effect." 

Thëôé provisions were under considération in Pearce t. Bice, 142 
U. S. 28, 40, 12 Sup. et. 130, and were held tô'invaiidate a contract 
whichjàrose eut of grain deals oii the Chicago Board of Trade. Rul- 
ings l)y the suprême court of Illinois in Tenney v. Foote, 95 m. 99; 
Lyon y. Çiilbertson, 83 III. 33; antl Pickering v. Ôease, 79.111. 328, are 
there citéd and applied; and the later cases of Pearce v. Foot, 113 
111. 2â8, Côthran v. EUis, 125 111. 496, 16 N. E. 646, Schneider v. Tur- 
ner, ISp 11,1.'^, 22 N. E. 497, and Soby v. People, 134 111. 66, 25 N. 
E. i#, reaiSSnn such rulings, and clearly hold that contracts which 
purpprt On their face to be absolute for sale or purchase are within 
the prohibition of the statu te, "if the real intention of both parties at 
the time of making the contract was to deal only in Options, and 
make future settlement upon the feasis of the différence in the mar- 
ket prîcè, without the actual delirery of the grain or other com- 
modity ^old or purchased." Soby y. People, supra. 

"Wliérever the gênerai doctrine against wagering transactions 
stands alone as the test of yalidity, it is well settled in actions at 
law that a Contract of purported purchase and sale will stand upon 
the presumption which arises in its favor, that actual delivery was 
intended, uniess the proof clearly overcomes the presumption and 
establishes -a mutual understanding by the parties that the transac- 
tion was a nàere spéculation in the market price, to be performed 
only by p^ying or receiving the amount of rise or fall in the market 
on the (Jay named for delivery. In the case at bar there is no sub- 
stantial cdnflict in the testimony, and on its face the correspondence 
between the complainants and their brokers speaks of "sales of Dia- 
mond Match stock for Julyaccount," of inquiries for the "différence" 
demanded to change to August account, and of changes then ordered 
and reported as made by allowing the "différence." It is not stated 
in terms by either party that delivery was not intended, nor does it 
appear in express terms in the correspondence or testimony that 
there was to be no actual delivery of the stock referred to on the 
purported sale. On the other hand, there is neither averment nor 
pretense that the sellers had or controlled any shares of the stock, 
or procured 01* intended to procure the same for delivery; and it is 
conceded that they had no stock at any time in the hands of their 
brokers, and no property in the stock of which pretended tender and 
sale was made after the alleged default. As the rules of the stock 
exchange made distinct provision for "closlng contracts" so entered 
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into by paying "the différence" in market price, and the opérations 
were conducted under sucli rules, by parties who were unquestion- 
ably acquainted with tliem, there is surely strong ground to infer an 
understanding by the parties that suck was tlie contract, and not one 
of actual sale and deliverv, or, as well described in Pearce v. Eice, 
142 U. S. 28, 40, 12 Sup/ct. 135, that they were "merely to spec- 
ulate upon the rise and fall in priées, with an explicit understand- 
ing from the outset that the property apparently contracted for was 
not to be delirered, and that the transactions were to be closéd only 
by the payment of the différence between the contract price and the 
market price at the time flxed for the exécution of the contract." 

In discussing the authority conferred upon the broker by the com- 
plainants, the brief of counsel presented on their behalf contains an 
interprétation of their contract which clearly djscloses their under- 
standing of the matter as above indicated, in the foUowing para- 
phrase of the tenus of thèse instructions : 

"Please sell to whomsoever y'ou think responsible seren hundred shares of 
Diamond Match stock at $229 per share, to be delivered August 31st. If the 
person to whom you sell should become dissatisfled with his bargaln, and 
you can find some one to také it oiï his hands at a lower price, you are author- 
ized to eancel the original contract and accept the substituted purchaser In 
the stead of the first purchaser, provided you are paid the différence in money. 
The money, of course, you will hold to our. use. If the second purchaser, in 
tittn, should wish to withdraw, and you or he can flnd some one willing to take 
the shares at a still lower price, you are authorized to eancel the existing con- 
tract, as before, and in like manner to accept the third purchaser, provided 
you are paid the différence in cash. And this you may do on like terms 
whenever and as often as you see fit. On the other hand, if the price ad- 
vances it may be expédient and convenient that we should, if possible, eancel 
the existing contract (with whomsoever it may be), and obtain a new contract 
at the eurrent price, in which event you are authorized to pay and charge to 
our account whatever it costs to obtain such a novation, and this also you 
are authorized to do whenever and as often as you may deem expédient; for 
we hâve carefully studied this matter, and we take it that, by the process Indi- 
cated, we will be in or ont on the day of delivery preciseiy the diflCerencé be- 
tween our original offer and the then market price." 

In equity jurisprudence it is fundamental that "equity looks to 
the intent rather than to the form," and "will never suffer the mère 
appearance and external form to conceal the true purpose, objects, 
and conséquences of a transaction" ; that one who seeks relief must 
corne open-handed, with clean hands, and, to obtain relief j must 
clearly show that equity and good conscience are with him. In this 
view it is at least questionable whether relief can be clainied on 
the mère form of this contract, resting alone on its presumptive 
force at common law, without "probing the conscience" of the party 
for the true object. We are of opinion, however, that the transac- 
tion as disclosed clearly falls within the terms of the Illinois stat- 
ute above cited, as interpreted by décisions of the suprême court of 
the state, and that neither the inquiry last suggested, nor the suffl- 
ciency of the proof to show a wagering contract under the common- 
law rule, requires décision to ascertain the invalidity of the con- 
tract thus disclosed. 

In Schneider t. Turner, 130 Hl. 28, 22 N. E. 497, thèse provisions 
are held applicable to a contract relating to the sale of shares of 
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railwaij* Stockj and the proposition is refuted that the act merel/ 
invalidâtes- gambling contrâcts, or such "option contracts as eoi- 
terdplfete'a settlêment by différences." It is remarked in tlie opin- 
ion: 

"If that construction Is the true one, why was the statute enacted at ail? 
Nothlng Is inore clearly anû flrmly' established by the common law than tliat 
?11 gamtolingi contracts are ToJd. It is equally well settled that ail contracts 
for theijurchase and sale af property, with the understanding or agreement of 
the p^r^le^whether that agreement is expressed on the face of the coutract 
or exists'by. secret understanding— that the property Is not to be delivered or 
accepted, birt the contract satisfled by an adjustment of the différences between 
the contract and market priée, are mère wagers or gambling contracts, and 
void." 

It is then said that the act intends more tlian the condemnatien 
of cpntracts "which were already gambling contracts and void" ; 
that its manif est object— 

"Is to break down the pernlclous practice pf gambling on the market priée of 
grain and other commodities. How is this object sought to be accomplishv'd V 
Theré was or Is nothing illégal or even immoral in an option contract, within 
itself. The evil almed at nevertheless grew out of snéh contracts. As said by 
.ludge McAUister in the opinion referred to in Tenney v. Foote, 'In practice ou 
the stock exchange it was often the intention of the parties that no stock 
should' be delivered, but the transaction settled upon différences;' aud by 
Judge Andrews, in the Bigelow Case, 70 N. Y. 202, 'Contracts of this kind may 
be mère disguises for gambling.' In this case the parties might hâve intended, 
if appellants called for the stock, to settle on différences. The contract could 
hâve been nia<ïè the disguise for gambling On the future price of stock of the 
North Chicago City Railway. The question is not, did they so intend? but,, 
did not thé législature regard such contracts as lying at the root of the evil 
aimed at, and strike at them? The treatment is heroic, but the evil was most 
malignant; * » ♦ The. contract, tested by the statute, is void." 

In the earlier case of Pickering v. Cease, 79 Hl. 328, this view is 
exemplifled as follows: 

"Agreements for the future delivery of grain or any other commodity are not 
prohibited by the common law, nor by any statute of this state, nor by any 
policy adopted for the protection of the public; What the law does prohibit, 
and what Is deçmëd detrimental to the général welfare, is spécula ting in dif- 
férences in nïarket values. The alleged contracts for August and September 
corne within this définition. No grain was ever bought and paid for, nor do 
we think it was ever expected any would be called for, nor that any would 
hâve been delivered had deffiând been madé. What were thèse but 'optional 
contracts,' In the most objectioûable sensé; that is, the seller had the privilège 
of dellverlDigior not deliyerlng, and the buyer the privilège of calling or not 
calling for, the grain, just as they chose. On the maturity of the contracts, 
they were to be fllled by adjusting the différences in the market values. Seing 
in the nature of gambling transactions, the law wiU tolerate no such con- 
tracts." 

So in Pearce v. Foot, 113 Hl. 228, 239, it is said: 

"Although; ,the statutes being considered are highly pénal, there Is no war- 
rant for constpuing them with any unreasonable strictness. They ought rather 
to bave a Jùst, if not libéral, construction, to the end the législative intention 
may be àcconiplished,— to prohibit ail dealings In options in grains or other 
commodities. I^othing is productive of more mischievous results. Considér- 
able fortunes secured by a life of honest industry hâve been lost in a single 
venture in 'options.' The çvil is ail the more dangerous from the fact it seem- 
ingly bas the sanction of honorable commercial usage in its support. It is 
a vice that bas in récent years grown to éiiormous proportions. Legitimate 
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r:nnFî;ctions on the board of trade are of tlie utmost importance in eommeree. 
Srch oontracts, wlietlier for immédiate or future rtelivery, are valid iu law, 
and reeeive its sanction and ail the support that can be given to thtim. It is 
only against unlawtul 'gambling contracts' tlie penalties of tlie law are de- 
nounced, and no subtle finesse of construction ougbt to be adopted to defeat 
the end it is to be hoped may be ultimately acconiplished." 

However the terms "option" and "optional contracts" maj- be used 
and defined elsewhere, tlie construction of this statute by the su- 
prême court of the state is controlling hère, and invalidâtes the 
contract upon which the bUl of complaint is founded. Such was 
the ruling in Lester v, Buel, 49 Ohio St. 240, 30 N. E. 821, where 
transactions were involved of lilîe character on the Chicago Board 
of Trade, and were held to be within the provisions of the Illinois 
statute, and prohibited as well by a statute of Ohio of lilie import. 
We are of opinion that the bill was properly dismissed for want of 
equity, and the decree is afiQrmed. 



WILLIAMS V. HEDRICK et al. 
(Circuit Court of Appeals, Seventh Circuit. October 3, 1899.) 

No. 483. 

1. ESTATE — CONSTKUCTION OF DkED. 

Under the statute of Indiana (2 Burns' Rev. St. 1804, § 3348). providing 
that It shall net be necessary to use the words, "heirs and assigna of the 
grantee," In a deed to create in the grantee an estate of inheritance, and, 
If It be the Intention of the grantor to convey any lesser estate, It shall 
be so expressed In the deed, a proviso in a deed, after the granting clause, 
that the grantee shall take only a life estate, with remainder In fee to 
others, Is an expression of the grantor's intention which must be given 
efCeet, and, uniess the remainder is one to which the rule In Shelley's Case 
applies, the flrst grantee will take only a hfe estate. 

2. Samb — Vbstbd Remainder. 

Where a deed granted an estate for life, with remainder in fee to the 
chlldren of the life tenant if he left any surviving him, and, if not, to a 
neptew of the life tenant, who was named, and the flrst grantee was with- 
out chlldren, the nephew took a vested interest in remainder, subject to 
devestment in case the life tenant died leaving a chlld or chlldren, and that 
Interest Is one which he may maintain any proper action to protect 

3. Tax Sale— Forbclosueb of Lien— Effbct of Dechbe. 

Where a purchaser of land at tax sale foreclosed his lien by suit to 
which the life tenant only was made défendant, and the land was sold 
under the decree for the fuU amount of the lien, the interest of the life 
tenant only passed by the sale, and the lien on the interest of the re- 
mainder-man was thereby extinguished. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The amended supplemental bill was brought by Lawrence Hedrick, a minor, 
by next friend, against Charles N. Williams, Charles L. English, trustée, and 
John W. Kent, to remove incumbrances and to quiet the title to real estate. 
English and Kent each flled a cross bill, and issue was duly joined upon the 
bill and cross blUs. Xo Important question of pleadlng is raised, and the 
points In dispute may be presented more clearly than in any other way by a 
statement of the facts, about which there is no disagreemcnt. 

On August 10, 1886, Jesse E. Hedrick, owning a farm of one hundred and 
seventy-one acres in Warren county, Ind., conveyed and warranted the same 
9t) F.— 42 
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to Joseph Hedrick by a deed drawn in the statutory short form, In whlch, 
foUowing tàe description of the laud, was this proviso: "Provided, always, 
that the esta te hereia conveyed to the said grantee, Joseph Hedrick, is for 
and during his natural life; and at his death the same shall vest absohitely, in 
fee simple, in the surviving children of the said Joseph, if any there be, as 
tenants in eommon; and, in case the said Joseph sljioul(^ die without issue 
alive, then the fee in said lands shall go to and vest absoiutely in Lawrence 
H. Hedrick, son of Scott L. Hedrick." Joseph and Scott L. are nephews of Jesse 
B. Hedrick. Joseph is maiTied, is about forty-flve years old, but bas no child. 
On January 19, 1891, under the ditch laws of the state (Burns' Rev. St. 1894, 
§ 5632 et seq.), the trustée pt Jordan townshlp, -where the land is, made a 
contract wlth one McAUister for thé repair of à public dltch on the land, 
whetéby it was held that a lien attached to thè land from the date of the 
contract. for the worlc done (Orawford v. Hedrick, 9 Ind. App. 356, 36 N. E. 
771); and on December 34, 1894, a decree was entered Ift the Warren circuit 
court foreclosing the lien for the sum of $294.50, found ^ne. ïhe défendants 
to the suit were Joseph and Jesse Hedrick, and the appellant, Williams, on 
whose motion at the same term of court the decree rwas set aside and the 
suit dismlssed as agalnst him. On the day of entry the decree was spld 
and assigned to Kent. Two days later, on the 26th, Williams, claiming a 
right to redeem from the lien of liie decree, paid to the clerk of the court the 
fuU amount, and the money was accepted by the clerk in satisfaction of thi? 
decree; but Kent refused to receive the money, and, after the bringing of this 
suit, assigned the decree to EngUsh, trustée. On June 18, 1891, Joseph Hedrick 
executed to the First National Bank of Danville, 111., to secure bis note to the 
bank of May 1, 1891, a mortgage "on ail the real estate for life owned and 
held by" him, and, the mortgage having been foreclosed in the Warren circuit 
court in a suit brought by the bank against Joseph and Jesse Hedrick, the life 
estate was sold under and for the full amount of the decree on December 9, 
189S, and a eertificate of purchàse exeeuted by the sherifE to English, as trus- 
tée. Oii November 30, 1894, Williams, for the purpose ôf redeeming the land 
from this sale, deposited with or pftld to the elërk of the court $822.28, but 
English r'efused td take the mOney. On February 9, 1891, the land was sold 
at tàx sale for $167.59, the delinquent taxes of 1889 and 1890, and a certifl- 
cate of the sale glven to the appellàht, Williams, who, after a lapse of two 
i'eàrs, on March 20, 1893, ïèceived a tax deed; but, recognizing the invalidity 
Of the sale, bréught suit in the Warren circuit court to foreclose the lien of 
the taxes in his own favor, as in'sûch cases provided by statute (3 Burns' 
Rev. St. § 8640), maklng défendants Joseph, Lawrence; and Jesse Hedrick, 
but not English -or Kent, or th© PlTSt National Bank of Danville; and, pro- 
cess not having been served npon Lawrence HedHek, the suit as against him 
was dismlssed before decree, whlCh was renderéd on October 13, 1893, declar- 
ing a lien for $512.88, incinding taxés paid after the sale; and on December 23, 
1803, by virtue of thé decree, the land was sold and conveyed by the sherifC 
to Ezra O. Voris, who, on Febrtiiary 22, 1894, qultciatmed to Williams, who, 
having taken possession,! leased the farm to Frank Pence, and for the year 
1894 received of him theîstipUlated rent of $600; but in January, 1895, Pence, 
Mthout surrendering iwssession, accepted a lease of-Kent; whereupon Wil- 
liams brought suit for possession, and was given judgmeht, which was afflrmed 
on appeal. Penceiv. WilliamSjilé Ind. App. 86, 42 N. E. 494. It is alleged in 
the cross bill of Kent that on January 10, 1895, Joseph Hedrick and wif e con- 
veyed the land to him by deed duly signed, acknowledged, and recorded, but 
that he had'hever-asserted, and âoes not now assertvàâ against the plaintiflf, 
any interest in the land other than to the extent of his judgment, reasonable 
costs, attorney's fées, and expejises. , 

The statute pi Indiana cônceming the conveyanee 6f land (Révision 1881) 
contains the fbUowing provisions; ' 

"Sec. 2927; iiAny conveyanee of lands worded in suljstance as follows— 'A. 
B. conVeys aiid warrants tb C. D! (hère describe thé promises), for the sum 
of (hère inseft tlie considération)^— the said conveyanee being dated, duly 
signed, sealed, and aebnowledged by the grantor— shall be deemed and held 
to be a conveyanee ih fee-simple to the grantee, his heirs and assigns, with 
covenant from the grantor for himself çind his heirs and Personal représenta- 
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tives that he is lawfully seized of tlie premises, bas goofl riglit to eonvey the 
same, and guarantees the quiet possession thereof; that tlie same are free 
from ail inciimbrances, and that he will warrant and défend the title to the 
same against ail lawful claims." 

"Sec. 2929. It shall not be necessary to use the words 'heirs and assigns 
of the grantee,' to create In the grantee an esta te of inheri tance; and if it 
be the intention of the grantor to eonvey any lesser estate, it shall be so ex- 
pressed in the deed." 

"Sec. 2958. Estâtes tail are abolished; and any estate which, aecording to 
the common law, would be adjudged a fee-tail, shall hereafter be adjudged a 
fee-simple; and if nô valid remainder shall be limited thereon, shall be a 
fee-simple absolute. 

"Sec. 2959. A freehold estate, as well as a chattel real, may be created to 
commence at a future day; and an estate for life may be created in a term 
of years, with or without the intervention of a précèdent estate, and a re- 
mainder limited thereon; a remainder of a freehold or a chattel real, either 
contingent or vested, may be created, expectant on the détermination of a 
term of years. 

"Sec. 2960. À remainder may be limited on a contingency, which, in case 
it shoiild happen, will operate to abridge or détermine the précèdent estate." 

For same provisions in 2 Burns' Rev. St. 18W, see sections 3346, S348, 
3378-3380. 

G. W. Paul and S. N. Chambers, for appellant. 
Addison C. Harris, for appellees. 

Before WOODS, JENKms, and GROSSOUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The contention of the appellant that the deed of Jesse Hedrick to 
Joseph Hedrick created in the latter a title in fee simple to the land 
described is not sound. By the common law a grant to a person 
named, without the addition of words of inheritance, carries only a 
life estate; and while it was provided by the statute that it shaU not 
be necessary to use the words, "heirs and assigns of the grantee," to 
create in the grantee an estate of inheritance, that expression is 
itself qualiâed by the added words, "and if it be the intention of the 
grantor to eonvey any lesser estate, it shall be so expressed in the 
deed." Under this provision, the very elaborate discussion of com- 
mon-law doctrines and décisions, to the effect that a granting clause 
must be construed by itself, and that the estate thereby conveyed 
cannot be eut down by subséquent terms of the instrument, is irrel- 
evant. By force of the statute the intention of the grantor of land 
will be sought, in accordance with the ordinary and reasonable rule 
l'or the construction and interprétation of writings, in ail that is to be 
found within the four corners of the deed, except when the nile in 
Shelley's Case is applied. That this deed was intended to give Joseph 
Hedrick only a life estate could not bave been made more certain, and 
the expression of that intention, as it is found in the instrument, 
must be given effect. See Prior v. Quackenbush, 29 Ind. 475. The 
rule in Shelley's Case, when applicable, it has been held, will be en- 
forced notwithstanding the statute, though the effect be to override 
the évident intention of the grantor (Ridgeway v. Lanphear, 99 Ind. 
251), but that rule cannot be invoked hère. See Burns v. Weesner, 
134 Ind. 442, 34 N. E. 10, Doren v. Gillum, 136 Ind. 134, 35 N. E. 1101, 
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and Mcllhinny v. Mcllhinny, 137 Ind. 411, 37 N. B. 147, hj which 
King V. Eea, 56 Ind. 1, and Fletcher v. Fletcher, 88 Ind. 418, were 
overruled. Ttere being in existence no children of Joseph Hedrick, 
the remainder in fee is to be regarded as vested in Lawrence H. Hed- 
rick, subject to devestment upon the death of Joseph Hedrick with 
surviving child or children. In addition to the cases cited above, 
see Granger v. Granger, 147 Ind. 95, 44 N. E. 189, and 46 N. E. 80; 
Kilgore v. Kilgore, 127 Ind. 276, 26 N. E. 56; Wilson v. White, 109 
N. Y. 59, 15 N. E. 749. In the last case it was said: "The right of 
the contingent remainder-men constituted an estate in lands of which 
they could not be devêsted during the existence of the life estate, 
except by légal proceedings to whiçh they were parties." 

It f ollows that Lawrence H. Hedçick had a vested estate or interest 
in the lands hère in dispute, for the protection of which he was at 
libertyto prosecute any appropriate action or suit. It also f ollows 
that he is not bound nor his interest cat ofE by the decree of fore- 
dosure of the appellant's tax lien and the sale thereundêr of the land 
to Voris. If children should be born to Joseph Hedrick, they would 
doubtless be bound, on the theory of représentation, by the decree 
rendered against him (McArthur v. Scott, 113 U. S. 340, 5 Sup. Ct. 
652; Bank v. Taylor, 9 U. S. App. 406, 449, et seq., 4 0. 0. A. 55, and 
53 Fed. 854) ; but Lawrence Hedrick and his interest could be affect- 
ed only by a judgment or decree to which he was a party. He was a 
défendant in the suit to foreclose the tax lien, but was not seryed 
with process, and as against him the suit was formally dismissed. 
Another important conséquence must be recognized: While the lien 
which was being foreclosed in that suit wâs a lien upon the entire 
property, and superior to ail interests or estâtes of whàtever char- 
acter, the decree, taken, as it was, against the owner of a life estate 
only, extended to no more than that interest, and by virtue of the 
sale Voris acquired, and was able to couvey to Williams, only the life 
estate of Joseph Hedrick; and, the bid having been for the whole 
amount of the decree, ail other interests in the property were released, 
and the only harm done or possible to Lawrence Hedrick is the cloud 
upon his title by reason of the fact that the sale and deed by the 
sheriff purport to be of the land in fee, and not simply of the life 
estate of Joseph Hedrick. In this particular the relief granted should 
hâve gone only to the extent of adjudging the plaintiff's title and 
declaring it unafEected by the sale under the decree of foreclosure iti 
favor of Williams. The plaintiff, after the extinguishment of the 
tax lien by the sale of the life estate, was under no necessity, and 
theref ore had no right, to redeem f rom the sale in order to protect his 
own interest.. 

The ditch lien was one which it was the duty of the life tenant to 
discharge, and, if not already extinguished by the payment of the 
proper sum by Williams to the clerk, it was proper to provide for the 
extingijishrpent of it out of the rents in the registry of the court. 

The mortgage to the First National Bank of Banville was limited 
in terms to the life estate of Joseph Hedrick, and the foreclosure 
thereof , and the sale and conveyance to the bank, involved no possi- 
ble harm to the contingent estate in remainder. What was the effect 
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of Williams' attempt to redeera from tlie sale to English, trustée, and 
of English's attempt to redeem from him, we are not ealled upon to 
décide. 

In so far as it was adjudged that the plaintiff had a right to redeem 
from the sale made to Voris, and to receive the rents or profits of the 
land during the life of Joseph Hedrick, the decree was erroneous. 
The decree is therefore reversed, and the cause renianded, with direc- 
tion to enter a decree in conformity with this opinion. 



SAPB-DEPOSIT & TRUST CO. OF BALTIMORE v. CITY OF ANNISTON. 
(Circuit Court, N. D. Alabama, S. D. September 11, 1899.) 

1. EqUITY— ReMEDY AT Law. 

A municipal corporation, though insolvent, cannot be enjoined from 
using its funds, nor can its funds be subjected, by equity, to tUe payment 
of a judgment, when there is an adéquate remedy by mandamus. 

3. Same — Pleading — Demubebk— Remedy at Law. 

A bill in equity against a municipal corporation to enjoin use of its 
funds, and to subject tliem to the payment of a judgment, is demurrable 
wlien it fails to allège an attempt to use tlie remedy by mandamus, or 
facts showing the inadequacy of that remedy. 
S. Same— Remedy at Law in Theory. 

Equity can give no relief where there is a remedy at law in theory, 
althougli the légal remedy is inadéquate in practiee. 

In Equity. 

J. J. Willett and Skipwith Wilmer, for complainant. 
Knox & Bowie, F. L. Blackmon, and Caldwell & Johnston, for de- 
fendant. 

SHELBY, Circuit Judge. This cause has been submitted on mo- 
tion to dissolve the restraining order heretofore granted, and on de- 
murrer to the bill. The complainant is a corporation organized in 
the state of Maryland. The défendant is a municipal corporation 
in the state of Alabama. The bill, which is sworn to, shows that the 
complainant recovered two judgments at law in this court against 
the défendant in suits on past-due coupons for sums amoûnting in 
the aggregate to |29,869.99. Executions hâve been issued on them, 
and returned "No property found." The judgments are wholly un- 
paid, and the city has made no appropriation to pay them. The city 
has appropriated to the public schools of the city for the fiscal year 
1898-99 the sum of |3,980. Part of this sum has already been paid 
for school purposes, and part of it is still held by the city. The cou- 
pons which formed the basis of the judgments to the extent of $10,000 
were issued and negotiated by the city before the establishment of 
any public-school System in the city of Anniston. It is alleged that 
the city of Anniston "is wholly insolvent, * * * and that, if de- 
fendant is permitted to appropriate and pay this money out for public 
schools, * * * it will be a great wrong upon orator, and orator 
will be practically remediless." It is also alleged that the city is pay- 
ing out said sum of |3,980 day by day for school purposes, and that 
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the amount in its hands is getting less every day. The prayer of the 
bill is for a writ of injunction to enjôiii the défendant from appro- 
priating or paying ont any money on account of the public schools in 
the clty of Ânniston other than that derived from the state for school 
purposes. There is also a prayer for à writ commandlng the défend- 
ant to pay over the sàid sum of |3,980 for and on account of said 
judgments. The complainant obtained an order on this bill, setting 
the application for the injunction down for hearing, and iû the mean- 
time restraining the défendant as prayed for in the bill. The défend- 
ant flled a motion to dissolve this restraining order, and also de- 
murrçd to the bill. The grounds of demurrer assigned are, in sub- 
stancêj that the bill is without equity; that the complainant bas a 
complète and adéquate remedy at law; and that a court of equity is 
without jurisdiction to grant the relief prayed for. In Walkley v. 
City of Muscatine, 6 Wall. 481, it was held that mandamus, and not 
bill in equity, is the appropriate remedy to enforce the levy of a tax 
to pay a judgment against a municipal corporation. This is conceded 
in the argument for complainant, but it is contended that, as a sur- 
plus fuud is aïready in the hands of thè city oflScers, equity bas juris- 
diction to enforce its application to the payment of the judgment, and 
to enjoin its use for other purposes. Ordinarily, the remedy by man- 
damus is found adéquate to secure the collection and the application 
of the txmâ: The application of the fund to the payment of the judg- 
ment debt is only part of what is usually done by the process of man- 
damus. If the levy, collection, and application of the tax can ail be 
enforced at law by mandamus, the power of a couft of equity is not 
needed to enforce the application of a fuhd already in hand. In 
Thompson v. Allen Co., 115 U. S. 559, 6 Sup. Ct. 144, the court said: 
"If the common-law court can compel the assessment of a tax, it is 
quite as compétent to enforce its collection as a court of chancery. 
Having jurisdiction to compel the assessment, there is no reason why 
it should stop short, if àny further judicial power exists under the 
law, and turn thé case over to a court of equity." If it be conceded, 
therefore, on the averments of the bill, that thé complainant is en- 
titled to hâve the $3,980 raised as a school fund applied to the part 
payment of the judgments sued on, — a question not necessary to be 
now decided, — the remedy to enforce its application is by mandamus 
at law, and not by bill in equity. Hausmeister v. Porter, 21 Fed. 355. 
There is no allégation in the bill showing that the judgments can- 
not be coUected by proceedings at law by mandamus. It is averred 
that the défendant is insolvent. That averment can only mean that 
it has no property subject to exécution, — a fact shown, also, by the 
sheriff's return on the exécutions. This condition is usual with 
municipal corporations, because of the fact that their property which 
is needed for public purposes — and tliey rarely own any other — is not 
subject to exécution, The resources from which their debts are 
usually pald are derived from taxation. It does not appear from 
the bill that such resources cannot be made avallable to pay the judg- 
ments. , In a case 'ïyhere the légal remedy by mandamus had been 
exhaustéd, proving ineffectuai by reason of the refusai of çitizens of 
the municipality to accept ofiQce, through which alone the taxes could 
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be oollected, it is held by the court of last resort tliat equity can afford 
uo remedy. Kees v. City of Watertown, 19 Wall. 107. This being 
settled, it must follow, for stronger reasons, that equity bas no juris- 
dietion wben the usual proceedings at law hâve not been tried, and 
when facts are not alleged showing tbat the judgments cannot be col- 
lected by such proceedings. In cases of judgments against munic- 
ipal corporations, the writ of mandamus is looked on as the final 
process of the court; it performs, in substance and effect, the office 
of a writ of exécution. 2 Dill. Mun. Corp. (4th Ed.) § 861. Both by 
statute and by the gênerai principles of law and of equity jurispru- 
dence the fédéral courts are prohibited from exercising jurisdiction in 
equity when there is a plain, adéquate, and complète remedy at law. 
Bev. St. U. S. § 723. If the remedy at law is adéquate in theory, it 
deprives equity of jurisdiction, aithough practically it may be inadé- 
quate to secure the collection of the claim sued on. "By inadequacy 
of the remedy at law is hère meant, not that it fails to produce the 
money,— that is a very usual resuit in the use of ail remédies,— 
but that, in its nature or character, it is not fitted or adapted to the 
end in view." Thompson v. Allen Co., 115 U. S. 554, 6 Sup. Ct. 140; 
Rees V. Oty of Watertown, 19 Wall. 107; 2 Dill. Mun. Corp. (4th Ed.) 
§ 855. Usually the question as to whether a municipal corporation 
is acting within the limits of its authority raises a question of law to 
be settled on purely légal principles, unmixed with equity. It fol- 
lows that the chancery court has no gênerai jurisdiction to restrain, 
review, or set aside irregular, or even illégal, proceedings of such a 
corporation. Such jurisdiction, except in spécial cases, belongs to 
courts of law. 2 Dill. Mun. Corp. (4th Ed.) § 907, note 1; Id. p. 1092, 
note 1. 

Where the averments of a bill show an honest debt, and a refusai 
to pay it, — "a high offense in a commercial community," — it is with 
reluctance that the court turns the complainant away on demurrer. 
Relief wonld be willingly given if the law permitted it. Tlie restrain- 
ing order heretofore made m,ust be discharged, and the demurrer to 
the bill sustained, and the bill dismissed. Decree accordingly. 

On Application for Rehearing. 

(September 25, 1899.) ■ 

It is suggested in the argument that the city is levying the extrême 
rate of taxation allowed by the constitution of Alabama, and that the 
bill before the court is flled in aid of a suit at law. I do not think 
that thèse and other matters referred to in the argument suf&ciently 
appear from the averments of the bill to make it proper to consider 
them in rendering an opinion on the motion and demurrer submitted. 
In deciding the demurrer, the averments of the bill only can be looked 
to. It is urged on this application that, in the event it is denied, the 
court should extend the opinion so as to décide whether or not "it 
would be a défense on the part of the city of Anniston to state in its 
answer to the rule nisi in the mandamus proceeding that it had ex- 
pended the money" referred to in the bill. Tlie bill does not aver the 
pendency of mandamus proceedings, and, if it did, it would perhaps 
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be better to permit this question to te decided whén it is put in issue 
in srich proceedings. TTie court hàs carefully examined the applica- 
tion for a rehearing, and the authorities eited in support of tlie same, 
aiid is constrained to dèny it. The application for rehearing is de- 
nied. 



GAMEWELL FIHB-ALARM TEL. CO. V. CITY OF LAPORTE. 

(Circuit Court, D. Indlana, October 4, 1899.) 

No. 9.737. 

1. MuNICIPAIi COBPORATIONS— LiMIT Oï InDEBTBDNBSS— CONTKACTS. 

Under the provisions o£ Const. Ind. 1851, art. 13, that no politlcal or 
municipal corporation In the «tate shall ever become indebted in any man- 
ner or for any purpose to an amount In the aggregate exeeediug 2 per 
çentum ot the value of the taxable property therein, to be ascertained by 
the last assessmént for gtate and county purposes, a party contraeting 
with a City which Is indebted to the Constitutional limit is charged witli no- 
tice of such fact, and, if; the contract purports to charge the city with any 
llabillty, the parties are in pari delicto, and the creditor cannot maintain 
an action in a court of equity to ecïorce any elaim against the city grow- 
ing out of such contract. 1 
3. Samb— RiGHTS OF Pabtï Ukdeb Invalid Contract. 

Complainant entered Into a contract véith défendant city to instaM 
for its use a lire and police telegraph System, défendant to furnish right 
of way for the circuit, a room for a station, the use of certain pôles, etc. 
The city was already indebted beyond the constitutional limit, of which 
fact both parties had knowledge. The system was înstalled, and an ac- 
tion was brought for the priée, In which the state courts held the contract 
to be void. Complainantî then flled a bill in equity to charge the city 
with rental for the System, or to compel it to transfer the System as a 
whole to complainant; the bill alleging that it was in opération, and that 
its parts could not be separated wlthout Irréparable injury. Ueld, that 
the contract did not create any liablllty against the city, either expresj 
or Implled, or any équitable right In complainant to possession of the 
property of the city whleh formed a part of the system as an entlrety. 

In Equity. This was a suit for équitable relief against a city 
on account of the construction for its use of a flre and police tele- 
graph System under a contract subsequently held void by the etate 
court. 

Morris, Newberger & Ourtis, for complainant. 

W. Ç. Eansburg and John H. Bradley, for défendant. 

BAKER, District Judge. On the 16th day of July, 1890, the com- 
plainant entered into a contract in writing with the défendant, agree- 
ing to install a flre alarm and police telegraph system in said city for 
Î3,500, on the condition that the défendant should furnish a suitable 
room for the central, or battery, station, should secure the right of 
way through the public streets for the wire circuit, should give the 
use of ail pôles then standing that were owned or controUed by the 
city, and the use of a bell to be furnished by the city for giving 
alarm. It is alleged in the complaint that, in strict conformity with 

1 As to constitutional and statutory limitations upon municipal indebtedness 
in gênerai, see note to City of Helena v. Mills, 30 C. C. A. G. 
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the spécifications and conditions of the contract, the lire alami Sys- 
tem was installed in said city and was aecepted by it. ïlu! condi- 
tions of tlie contract could net hâve been conformed to vvitiiout tlie 
city having furnished, for the purpose of installing the plant, the 
room for the central station, the easement of way through the 
streets, the use of the pôles owned by the city, as well as the use of 
the alarm bell. The complaint sets out a copy of an opinion signed 
by the then city attorney of Laporte, which plainly discloses that the 
disability of the city to enter into the contract was within the con- 
templation of both parties, growing out of the fact that the city was 
then indebted in excess of 2 per centum of the assessed valuation of 
the property in said city. It is also alleged that the complainant 
brought suit in the Laporte circuit court for the purpose of recover- 
ing the contract price of the plant, and that, on appeal, it was de- 
cided by the suprême court of this state that the contract was void, 
and that no recovery could be had for the value of the labor and ma- 
terials furnished in installing the plant, either upon the written con- 
tract or upon an implied contract. It is further alleged in the com- 
plaint that the défendant has been put to some expense and outlay 
for repairs, betterments, and additions to said plant and system, the 
amount of which is not known to the complainant. It is also al- 
leged that the plant is now a going concern, and that the complain- 
ant is ready and willing to operate the System for the use and benefit 
of the city, upon the condition that the city shall pay a reasonable 
rental for the past use of it, and a like reasonable rental for its 
future use. It is also alleged that the System is complète and en- 
tire, and incapable of dismemberment and disintegration, without 
destroying the use thereof, and without doing irréparable injury to 
the several parts composing the same. The prayer of the bill, aside 
from the prayer for a temporary restraining order, is that an ac- 
count be taken for the past use of the system by the défendant, 
and that it be ordered to pay the complainant the amount found due 
and owing for such use; that it be declared and adjudged that the 
défendant is, and since the delivery to it of said plant has been, a 
trustée holding the plant, and every part thereof, and ail the ease- 
ments, franchises, and privilèges thereunto appertaining, for the use 
and beneflt of the complainant, subject only to the public burden 
and duties necessarily incident to the use thereof for public safety 
and convenience, and that, unless some arrangement mutually satis- 
factory to said défendant and complainant be made, the défendant, 
as such trustée, be required and compelled to make over unto the 
complainant the possession of said flre-alarm plant, and every part 
thereof, together with ail easements, franchises, and privilèges ap- 
purtenant thereto, as an entire plant and property; and that the 
court will forever enjoin and restrain the défendant, and ail its oflfl- 
cers, agents, attorneys, and employés, from interfering with the com- 
plainant, and its officers, agents, and employés, in the management 
and opération of the said system and plant, after the same shall hâve 
been made over to the complainant, and from interfering in any wise 
with the disposition or use thereof. To this complaint the défend- 
ant has interposed a demurrer, and in argument has insisted — First, 
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thât the complainant has an adéquate remedy at law; and, second, 
if it has no remedy at law, tbat it is net entitled to relief on the 
facts set ont in the bill, in a court of equity. 

In the View that the court takes of the case, it is not necessary to 
consider whether the remedy of the complainant, if it is entitled to 
one, is by an action at law, either for the recovery of the property 
in specie, or for the conversion of it by the défendant. The consti- 
tution of this State provides that: 

"No polltlcal or municipal corporation in tiiis state shall ever become in- 
detted lii any manner. or for any purpose, to an amount in tlie aggregate ex- 
ceeding'two per centum of the vaine of the taxable property withln such cor- 
poration, to be ascertained by the last assessment for state and county taxes 
previous to the incurring of such indebtedness;, and ail bonds or obligations in 
excess of such amount given by such corporation shall be vold." Const. 1851, 
art. 13. '^ • ■ 

In the case of City of Laporte v. Gamewell Mre-Alarm Tel. Co., 
146 ïnd. 466, 45 N. E. 588, in the ^upr^me court of this state, — a 
suit between the présent complainant and défendant upon the con- 
tract set out in the présent bill, — it was held that the complainant 
was required to take notice of the fact that the défendant was in- 
debtéd at the time the contract was made beyond the constitutional 
limit, afld therefore that, the city had no power to become indebted in 
any manner or for any purpose; and it was further held that the city 
had no power to become indebted to thie complainant, and that the 
common couueil of the city had no power to ratify or validate the 
same by resolution or otherwise. If the prinçiple so announced by 
the suprême court in the suit between the parties to the présent bill 
is not Irinding, the doctrine so announced is thoroughly well settled 
as the gênerai rule of law. Any person dealjng with the offlcers of a 
municipal corporation is bound to take notice of any constitutional 
limitation on their power to bind the corporation. In the présent 
case the complainant is chargeable, not only with notice pf the con- 
stitutional prohibition, but also chargeal^lè with notice of whatever 
the public records of the ciiy disclose as to the.^unpunt of the city's 
indebtedness, and notice qf the records of the county and state as 
to the value of the taxable property in the city,s Sp that, when the 
complainant entered into the contract and installed the plant, it 
was charged with notice and knowledge that the city had no power 
to incur the indebtedness in any manner or for any purpose in con- 
nection with the plant so installed. As said by the suprême court 
of the United States in Litchfleld v. Ballou, 114 U. S., on page 193, 
5 Sup. et. 821: , 

"The language of the constitution is that no city shall be allowed to be- 
come indebted in any manner or for any purpose to an amount, including 
existing Indebtedness, In the aggregate exceeding five per centum on the value 
of its taxable property. It shall not become indebted,— shall not incur any 
pecuniary liabillty. It shall not do this in any manner, Neither by bonds, 
nor notes, npr by express or implied promises. Nor shall it be done for any 
purpose, no matter how urgent, how useful, how unanimous the wish. There 
stands the existing indebtedness to a givén amount, in relation to the sources 
of payment, as an impassable obstacle to the création of any further debt in any 
manner or for any purpose whatever. If this prohibition is worth anything, 
it is as effectuai against an implied as an express promise, and is as binding 
in a court of chancery as in a court of law." 
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If the présent bill can be maintained for the purpose of making the 
«ity pay a reutal for the use of the property in the past and in the 
future, it does create a debt in violation of the prohibition of the 
constitution. If a suit can be maintained for tlie recovery of the 
rental value of property put in possession of the officers of a munic- 
ipal corporation under the circumstances shown in this case, it would 
resuit in evading and defeating the opération of the constitutional 
prohibition. It would be an easy matter, .under the guise of a con- 
tract of sale, to install a flre-alarm plant, or other plant, in a city 
indebted in excess of the constitutional limitation, and, when pay- 
uient was refused in accordance with the terms of the contract, to 
sue the municipal corporation as a trustée, and charge it with the 
rental value of the plant so installed, for its past and future use. 
Such a construction would be an invitation to unscrupulous parties 
and faithless public officers to disregard the rights and interests of 
the taxpayers of the city, and tô fasten an endless burden of indebt- 
edness upon tliem. 

But in this case there are other difficulties in the way of maintain- 
ing the présent bill. The most favorable view that can be taken of 
the complainant's situation is that it and the défendant are in pari 
délicto. WTiere both complainant and défendant are in equal wrong, 
a court of equity will not lend its aid to extricate either from the 
position of wrong into which it has knowingly and purposely placed 
itself. As was said by ihe suprême court of Ohio in the case of 
Bridge Co. v. Campbell, 54 N. E. 372, 376: "In this case, both par- 
ties hâve acted lu disregard of the statute, and the court will leave 
them where they hâve placed themselves, and refuse to aid either." 
Perhaps the complainant and défendant in this case are not par- 
ticipes criminis, as was said by the suprême court in Litchfleld v. 
Ballon, supra, in the act of violating the constitutional prohibition, 
but surely they are in pari delicto, and equity will no more raise a 
resulting trust in favor of the complainant than the law would raise 
an implied assumpsit in favor of a party charged with the violation 
of a public policy so strongly declared. 

Another objection to this assertion of right to the property as a 
going concern is that the plant is not entirely the property of the 
complainant. The pôles of the city, the easement of way through its 
streets, the central station, the alarm bell, and certain betterments 
and additions alleged to hâve been made to the plant, belong to the 
city; and it is alleged that the property furnished by the complain- 
ant and annexed to the city's property is incapable of séparation from 
it without irréparable injury. Without the pôles and the use of the 
streets, and the other property furnished bv, and belonging to, the 
défendant, the value of the remainder of the plant as a going con- 
cern is gone. The court has no rightful power to take from the de- 
fendant, either before or after compensation made, the property 
^yhich belongs to the défendant. The court is clothed with no power 
to make either a contract for the sale or rent of this property on 
behalf of the city. In the property so furnished by the défendant it 
is raanifest that the complainant has, and can hâve, no equity; and, 
on the complainant's own showing, it canuot separate its property 
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from the defendant's without irréparable injury. A wrongdoer can- 
not moYe a court of equity to do an irretmrable injury to help him 
eut of a situation into whicli he knew he had no right to put liim- 
self. For thèse reasons the demurrer to the bill will be sustained. 



RODGERS V. PITT et al. 

(Circuit Court, D. Nevada. September 18, 1899.) 

No. 658. 

1, Abatemknt — ErpECT of Transfeb of Plaintiff's Intbrest. 

Under Gen. St. Nev. § 3038, which provides that, in case of the trans- 
fer of a party's Interest in the subject-matter of a pending action, the 
action may be continued In the name of the original party, or the court 
may allow the transférée to be substitnted, where a plaintiff has so trans- 
ferred his interest he has no further control over the action; and the 
court cannot proceed therein until the transférée has appeared or has 
beeti brought in by process. 

3. Fédéral and State Courts — Priority of Jurisdiction— Protection by 
Injdnction. 

A suit was brought in a state court by owners of lands in severalty to 
establish water rights in connection wlth such lands, which they held or 
clalmed through a ditch owned in common. No Injunction was issued, 
ànd no action taken in the suit beyond the filing of the complaint and the 
answer of the défendants. Several years after, while the suit was so 
pending, certain of the plaintiff s sold and conveyed thelr lands and water 
rights. The grautee, who was a citizen of another state, subsequently 
brotight suit in a fédéral court against the same défendants and others 
tb establish hls water rights. Process was served on the défendants, 
■ Who appeared without objection, and, on appUcation of complainant, a 
preliminary injunction was granted. Èeld that, on acquiring the property, 
the complainant had l;is élection to continue the suit in the state court, 
either in the name of his grantors or by being substituted as a plaintiff, 
as permitted by the state statute, or, not having become a party to such 
suit, to commence a new one, and that having elected to do the latter, 
and the fédéral court, on the appearance of the défendants, being the 
only court theu having fuU jurisdiction of ail the parties and the subject- 
matter, it was entitled to retain such jurisdiction to dispose of the contro- 
versy, and to protect it by an injunction restralning the défendants from 
afterwards bringing the complainant into the state court and further pro- 
ceeding therein.i 

On Demurrer to Pétition for Injunction. 

Eodgers, Patterson & Slaeli and A. E. Cheney, for complainant. 
R. E. Bigelow and J. W. Dorsey, for défendants Pitt and Hauskins. 

HAWLEY, District Judge. The questions presented for décision 
herein arise upon the présentation of a pétition on behalf of the com- 
plainant for a writ of injunction against the défendants, their attor- 
neys and agents, enjoining them from prosecuting or conducting any 
further proceedings in a certain suit now pending in the district 
court of Humbolàt county, Nev., entitled "J. H. Thies, P. N. Marker, 
and H. G. Marker, Plaintifls, vs. W. G. Pitt, J. T. Hauskins, and L. L. 

1 As to enjoining proceedings in state courts, see notes to Garner v. Banlî, 
16 C. C. A. 90, and Trust Co. v. Grantham, 27 C. C. A. 575. 
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Downs, Défendants." The material facts presented in the pétition 
may be briefly stated, in tbeir chronological order, as follows: On 
November 30, 1892, there was flled in the state court a complaint in 
a suit wherein J. H. Thies, P. N. Marker, and H. C. Marker were plain- 
tiffs, and W. C. Pitt, J. T. Hauskins, and L. L. Downs were défend- 
ants, praying for a decree adjudging to the plaintiffs therein the flrst 
and unrestricted right to the use of the flow of the waters of the Hum- 
boldt river, 404 cubic feet per second, for the purpose of irrigating 
the lands of the plaintiffs, the watering of their stock, and for their 
domestic purposes, etc. On March 7, 1893, the défendants Pitt and 
Hauskins flled their answer, denying many of the averments in said 
complaint, and, among other things, alleged that the plaintiffs were 
jointly entitled, as prier appropriators, to the use of only 435 inches 
of water as against the défendants. No injunction was ever issued 
in said suit. ISTo trial of the case was ever had. No proceedings 
were ever taken after the flling of the answer, until July, 1898, as 
hereinafter mentioned. On November 13, 1895, complainant, Arthur 
Rodgers, acquired the interests and became the owner of ail the lands, 
water, and water rights theretofore belonging to, and owned by, the 
said P. N. Marker and H. C Marker, mentioned and described in the 
suit commenced in the state court. On May 2, 1898, Arthur Rodgers 
flled in this court his bill of complaint against W. C. Pitt and the 
other défendants herein mentioned, wherein he prayed that the daim 
of said défendants to hâve, divert, or use the waters of the Humboldt 
river be adjudged and decreed to be invalid as against him, and that 
their rights thereto be adjudged and decreed subordinate and inferior 
to his rights to hâve and use the quantity of water mentioned in the 
bill, whenever the same is necessarj' for the irrigation of his land, and 
for watering his stock, and for his domestic use. Upon proceedings 
regularly had therein, this court issued a temporary injunction re- 
straining the défendants, and each of them, from diverting, or in any 
manner using, the waters of Humboldt river, so as to prevent 3,500 
inches thereof, measured under a 4-inch pressure, from flowing in 
the bed of the river to the head of the complainant's ditch during the 
irrigating season. 89 Ped. 420, 424. This cause is still pending, and 
the injunction is still in full force and effect. The défendants W. C. 
Pitt and J. T. Hauskins are the same persons as were the défendants 
in the suit in the state court. The lands, water, and water rights 
mentioned and described in the complaint in the state court are the 
same as described and mentioned in the bill of complaint flled in this 
court. The parties to the respective suits are not identical. On 
July 16, 1898, the défendants moved the state court for leave to flle 
an amended answer in the suit therein pending, and were by the court 
allowed so to do. This is designated as an "amended answer," and 
"amended and supplementary answer." In this answer défendants 
in the suit petitioned the court for afiirmative relief therein against 
the complainant, Rodgers, and against J. H. Thies and L. M. Carpen- 
ter, who were co-tenants with complainant in a ditch which supplied 
him and thera with water to irrigate their respective lands from Hum- 
boldt river, and this part of the pleadings is variously designated as a 
"couflterclaim," the "cross complaint," and a "cross bill." Com- 
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plainant was thereafter duly served with process irom the state court, 
and divers preliminary motions and proçeedings hâve been taken 
therein. -.,•> , ■■:,■/:-, . :.'>:.-■ 

Tbp 4efei»dants interppeed a demurrer to complainant's pçtition, 
upon the gPQund that the pétition does pot state facts sufficient ta en- 
title hipito the injunetion or to?iny .relief. , Is this demurrer well 
taken?: The gênerai, ruleiswell settled that, where différent courts 
hâve concurrent jurisdiction, the court which ûrstacquires jnrisdic- 
tion of the- parties, the subject-mattçr, the spécifie thing, or the prop- 
erty in eontroversy, is^jititied to retain the jurisdiction to the end of 
the litigation, withotttîJoiterference by any other court. This rule 
ia important to the esxerciîseof jurisdiction by the courts whose powers 
are liable to be exertedwithin the same sphères and over the same 
subjects and parties. There is but one safe road for ail the courts 
to follow. , By adhering to this rulejjthe comity of the courts, nation- 
al and statp^ds maintained, the^rights of the respective parties pre- 
served, and the ends of justice aecpred, apd ail unnecessary conflicts 
avoided. Anj, other rule would be liable at any time to lead to con 
fusion, if not open collision, between the courts, ; which might bring 
about injurioijs and calamitous résulta. Thi^ rule is elementary law, 
and a citation of ail the authorities in its, support vi^ould be endless 
and useless* The foUowing cases, among numerous others, hâve 
been examined:; Bell t. Trust Oo., 1 Biss. 260, Fed. Oas. No. 1,260; 
GaylordîT. RaUroad Co., 6 Biss. 286, 291, Fed. Cas. No. 5,284; Union 
Trust Co. V; Bockford, R. IL & St. L. B. Co., 6 Biss. 197, Fed. Cas. No. 
14,401; Union Mnt. life Ins. Co. y. Uwiyersity of Chicago, 6 Ped. 44.3, 
447; Owens v. Kailroad Co., 20 Fed. 10; Judd v. Bankers' & Mer- 
chants' Tel. Co.,31Fed. 182; Sharon v, Terry, 36 Fed. 337, 359; Gates 
V. Bucki, 4C. C. A. 116, 53 Fed. 961; 966; Reinach v. Railroad Co., 58 
Fed. 33,44; Wadley V. Blount, 65 Fed. 667, 674; Cohen v. Solomon, 
66 Fed; 411, 413, 414; Hatch v. Bancroft-Thompson Co., 67 Fed. 802, 
807; Foley V. Hartley, 72 Fed. 570, 573; State Trust Co. v. National 
Land Imp. &Mfg. Co., Id. 575; In re Hall & Stilson Co., 73 Fed. 527; 
Gamble v. dty of San Diego, 79 Fed. 487, 500; Atlantic Trust Co. v. 
Woodbf idge Canal & Irrigation Co., Id. 501 ; Zimmerman v. So Belle, 
25 C. C. A/: 518, 80 Fed. 417, 420; In re Foley, 80 Fed. 949, 951; 
Thoïpe y.; Sampson, 84 Fed. 63, 66 ; : Smith v. McIver, 9 Wheat. 532, 
535; Hagan y. Lucas, 10 Pet. 400; Peck v. Jenness, 7 How. 612, 625; 
Taylop V. Carryl,.20 How. 583, 596; Freeman v. Howe, 24 How. 450. 
457; Eiggs y. Johnson Co., 6 Wall. 166, 196 ; Fcench v. Hay, 22 Wall. 
238; Id. 253;:CoveU v. Heyman, 111 U, S. 176, 4 Sup. Ct. 355; Heidrit- 
ter V. Oilcloth Co., 112 U. S. 294, 300» 302, 5 Sup. Ct. 135; Harkrader v. 
Wadley, 172 ¥. S. 148, 164, 19 Sup. Ct. 119; Brooks v. Delaplaine, 1 
Md. Ch. 351j 354; Craig v. Hoge^ 95 Va. 275, 279, 28 S. E. 317; 
Stearns v. Stearns, 16 Mass. 167, 170; Powers v. Oty Council of 
Springfleldf 116 Mass. 84, 86; Carson v. Dunham, 149 Mass. 53, 20 
N. E. 312; Insurance Co. v. Howell, 24 N. J. Eq. 238, 241; Schuehle 
V. Eeiman,:86 N. Y. 270, 273; In re Schuyler's Steam Towboat Go., 
136 N. Y. 169, 175, 32 N. E. 623; Gay v. Iron Co., 94 Ala. 303, 308, 
317, 11 South. 353; Howell v. Moores, 127 111. 68, 79, 19 N. E. 863; 
Mount V. Scholes, 21 m. App. 192; Louden Irrigating Canal Co. v. 
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Handy Ditch Co., 22 Colo. 102, 114, 43 Pac. 535; State v. Cliinault, 55 
Kan. 326, 329, 40 Pac. 662. 

Tlie gênerai rule, as above stated, is clear, plain, and positive. 
Tliere is no room for any dispute or controversj as to its correctness, 
but a careful examination of the authorities sliows that many of them 
(io not march up to the full-breasted jurisdiction therein enumerated. 
The trnth is that the language of the courts is used with référence to 
the facts presented in the cases before them, and is properly conflned 
to such facts, and limited to the direct question there presented. To 
illustrate: Some of the authorities say, the court "which flrst ac- 
((uired jurisdiction of the parties"; others, the court "which flrst 
ucquired jurisdiction of the subject-matter"; others, "of a cause which 
présents the same issues and seeks the same relief; others, the court 
which "first takes cognizance of the controversy"; others, the court 
which "first obtained possession of the property" in controversy. It 
is clear that this court flrst obtained jurisdiction over the person of 
the complainant. There is no prêteuse that the state court ever ac- 
quired any jurisdiction over him until long after the commencement 
of the suit and service of prdcess in this court. Neither court has 
ever acquired possession of the land or water. There is no case 
cited by counsel which can be said to be on "ail fours" with the prés- 
ent, and it is the duty of this court to ascertain, from the facts before 
it, the gei-m of the principle that must govern and control the disposi- 
tion of the question before the court; for enough appears to make it 
certain that, notwithstanding the différence in tbe parties to the re- 
spective suits and other matters, there is need of but one trial, and 
the parties should not be compelled to be and appear in both courts at 
the same time, and litigate substantially the same questions. The 
proceedings in one court or the other should be stayed, at least, until 
the other bas flnally disposed of the suit before it, and then, if any 
question remains to be disposed of, the other court might be called 
upon to décide it. Union Mut. Life Ins. Co. v. University of Chicago, 
6 Ped. 443, 447; Foley v. Hartiey, 72 Fed. 570, 574; Zimmerman v. 
SoEelle, 25 C. C. A. 518, 80 Fed. 417, 420; Hughes v. Green, 28 G. C. 
A. 537, 84 Fed. 833, 835. 

Another question is equally well settled, viz.: If this court flrst 
obtained jurisdiction of this cause, it has tlie power and it is its duty 
to restrain the défendants herein from taking any proceedings in the 
State court which would hâve the eflect of defeating or impairing the 
jurisdiction of this court. French v. Hay, 22 Wall. 250, 253; 
Dietzsch v. Huidekoper, 103 U. S. 494; PÎsk v. Railroad Co., 10 
Blatchf. 518, Fed. Cas. No. 4,830; Sharon v. Terry, 36 Fed. 337, 355; 
Frishman v. Insurance Cos., 41 Fed. 449; Eailway Co. v. Kuteman, 
4 C. C. A. 503, 54 Fed. 547, 551; Abeel v. Culberson, 56 Fed. 329, 333; 
Président, etc., v. Merritt, 59 Fed. 6; Wadley v. Blount, 65 Fed. 667, 
676; Central Trust Co. v. Western N. C. R. Co., 89 Fed. 24, 29. 

The vital and controlling question, as to which court flrst obtained 
jurisdiction herein, is so important and so far reaching in its results 
that this court might very properly make a pro forma ruling, granting 
an injonction or refusing to grant it, for the sole purpose of having the 
case taken by appeal to a court of last resort, where the matter could 
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be deflnitely settled; but the, parties hâve the right to demand the 
views of this court upon the demurrer, sO as to enable them to déter- 
mine what their future course may be. 

In Union Trust Co. v. Kockford, E. I. & St. L. E. Ce, supra, the 
court said: 

"The Vi^ia question arislng is one of great delicacy, and the history of the 
.iurlsprudèrice of this country shows a most commendable disposition on the 
part ol both the fédéral and state courts not to impinge upon each other's 
jurisdletlon, but the délicate nature of the matter furnishes no reason why the 
court to Whlch Jurisdiction belongs should not flrmly assert and maintain 
Its rlghts." 

The subject-matter of this controversy is equally within the jurisdic- 
tion of the staté and fédéral courts. This is true of ail controversies 
of like character, whefe the jurisdiction of the fédéral courts is in- 
voked. by persons authorized to bring suit in those courts. 

Whén çomplainant acquired the land and water rights from the 
Markers, if he wished to litigate his rights to the waters tlowing in 
the Humboldt river as against the défendants Pitt and Hauskins, 
three courses were lef t open to Mm, either of which he had the légal 
right to pursue, viz.: (1) He could hâve prosecuted that suit in the 
state court in the name of the original parties. (2) Or he could hâve 
made application to the state court to be substituted as a party plain- 
tiff in the suit. Gen. St. Nev. § 3038; Walker v. Pelt, 54 Cal. 386; 
Building Co. v. Walker (Kan. Sup.) 54 PaC. 1043 ; Alexander v. Over- 
ton (Neb.) 72 N. W. 312; Brown v. Kohout (Minn.) 63 N. W. 248; 
Harrington V. Connor (Keb.) 70 IST. W. 911; Camariîlo v. Fenlon, 49 
Cal. 203; Plummer v. Brown, 64 Cal. 429, 430, 1 Pac. 703; Investment 
Co. V. Hughes, 89 Fed. 182, 185. (3) Or he could, in his own behalf, 
he being a nonresident of this state, commence a suit in this court to 
hâve his rights, as against the same défendants, Pitt and Hauskins, 
hère heard and determined. He chose the latter course. 

At the time of the institution of the suit in this court, the state 
court had not acquired any jurisdiction over the çomplainant. He 
had not appeared, and had not been served with any process therein, 
and that court did not hâve any control of the subséquent proceedings 
in the suit until one or the other of thèse steps had been taken. Gen. 
St. Nev. § 3057. That suit remained upon the calendar, but was held 
in abeyance. No action was taken therein by either party. In con- 
sidering the questions involved herein, it must be understood that 
this court has nothing to do with the proceedings of the state court 
which were had subséquent to the time this court acquired jurisdic- 
tion of the pending suit. It is wholly immaterial whether they were 
correct or èrroneous; they cannot be reviçwed by this court. This 
court, upon the pétition presented herein, can only deal with the 
status of the case as it existed when it acquired jurisdiction. The 
Markers, aftef diSposing of their interest in the property, had no 
longer any direct control over the suit. Although they were the 
plaintiff s in thé suit in the state court, they could not, af ter the trans- 
fer was madëtù the çomplainant, dismiss the suit. They could not 
do any act that wôuld deprive the çomplainant herein of his rights 
in the prenïîses. 
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In Walker v. Pelt, 54 Cal. 386, this précise question was presented. 
The court in the course of its opinion said: 

"Had the plaintiff in the action the right to dlsmiss it, after having tians- 
ferred hls interest in the subject-matter o£ the action to other parties? Sec- 
tion 385 of the Code of Civil Procédure (which Is similar to section 3038. Gen. 
St. Nev.) provides that, in case of any transfer of interest, the action rnay lie 
continued In the name of the original party, or the court may allow the 
person to whom the transfer is made to be substltuted ia the action. Under 
that section, It was the right of the successors in interest in this case to pros- 
ecute this action In one of thèse forms. The party who had transferred his 
interest devested himself of any power to control the action. He could not 
dismiss it, because his successors had a right to hâve it continued. The valid- 
ity of the order of dismissal in this case Tests solely upon the consent of the 
original plaintiff, glven 10 years after he had transferred his interest in the 
action. As he had no right to Interfère with the action, the court, on being 
advised of that, should hâve vacated the order based upon it." 

In cases where there has been a transfer of the property pending 
the suit, the substitution, under the provisions of the statute, of the 
person who Las acquired an interest in the property, is a matter that 
rests solely with the plaintiff and the person to whom such transfer 
was made. The défendants cannot hâve such substitution made. 
The change of parties can only be set in motion by the plaintiffs or 
their vendee, and the plaintiffs are not authorized to act in opposition 
to the rights of the transférée. Hestres v. Brennan, 37 Cal. 385, 388; 
Smith V. Harrington (Wyo.) 27 Pac. 803; Packard \. Wood, 17 Abb. 
Prac. 318, 322; Oiisholm v. Clitherall, 12 Minn. 375, 379 (Cil. 251); 
Hirshfeld v. Fitzgerald, 157 N. Y. 166, 177, 51 N. E. 997. This was 
therefore the only court which, at the time of the commencement of 
this suit and of the service of process and appearance of the défend- 
ants herein, had full and complète jurisdiction of the parties and the 
subject'matter of the controversy and of the property affected by the 
litigation. 

It is, of course, true that there was at that time a suit pending in 
the State court in which steps could hâve been previously taken tliat 
would haye invested that court with full jurisdiction to hear and dé- 
termine the merits of this cause. It is not, however, what might 
hâve happened, — what steps might hâve been taken, — ^but the pivotai 
question is, what was the condition at that time, under the steps 
that had been taken? This, it seems to me, is the true test to be 
applied to the facts set forth in this pétition. The jurisdiction of a 
cause does not attach, within the meaning of the gênerai rule, by the 
flling of a complaint and the issuance of a summons. It attaches 
Culy upon the service of process, and it is the duty of the court whose 
process is first served to retain the cause. In other words, it is the 
dtity of the court which first obtains full and complète jurisdiction 
over the whole case to keep control of it, to the exclusion of the other 
court that had not obtained such full jurisdiction, and to grant the 
relief prayed for in the bill. Bell v. Trust Oo., 1 Biss. 260, Fed. Cas. 
No. 1,260; Union Trust Co. v. Kockford, R. I. & St. L. R. Co., 6 Biss. 
197, Fed. Cas. No. 14,401; Wilmer v. Railroad Co., 2 Woods, 409, Fed. 
Cas. No. 17,775 (opinion of Bradley, Circuit Justice) ; Union Mut. Life 
Ins. Co. V. University of Chicago, 6 Fed. 443, 447; Owens v. Railroad 
Co., 20 Fed. 10, 12; Wheeler v. Walton & Whann Co., 65 Fed. 720, 
96 F.^3 
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T225 Riggs V. Johnson Ce, 6 Wall. 1G6, 187, 190; Craig v. Hoge, 95 
Va. 275, 280, 28 8. E. '817., , 

In Owens v. Eaiiroad Co;,àiid Central Trust Co. v. Western N. C. 
R. Co., supra, divers suits;Wëre brought at varions times in différent 
courts, both. fédéral and stàte, praying for the appointment of a re- 
ceiver and for the foreclosure of a mortgage. Somp of the suits were 
identical, both as to the parties and as to the reM; prayed for; oth- 
ers, the parties and the relief asked for were in eomè' respects différ- 
ent, but substantially the s^ijne questions wére invôlved in ail the 
suits. ïhere the question arose "as to which court first obtained 
jurisdictîon over the subject-matter in controversy." The court, in 
discussing' this question, among other things said: 

"It wlU bé bbserved tuât efery stép nécéssary to complète the jurisdictîon 
of this court was takeû "béforp lirùcess was Served on tàë' défendant company, 
under the blll filed in the Sixth circtflt. But it is claimed that the flling of 
the Ml flrst In the Six.th;;Ciijeniti;;'5^^iiqh In this proceedlng Is the commence- 
ment! of the ;suit, conf ers jurisdicçÇiiOn. tÇbis, of ijeces^ity, cannot be so. Other 
nècessary steps must be takèïi' itô bring the jparties isefol-e the court, before 
a comjpleté jurisdictîon îs àcqûlréd.' 'Clfitll that Is dônê; the éiJnrt could make 
no ordet tbat'would affect the tights bf a party. iTheuèUal mode is by serv- 
ice of process. It may be< and. : In some. cases is, done by an order of the 
court (^lîçcting a seizure of tl^e, pr9Perty, when.son^e urgent necessity re- 
qulres It, before service is had, 'in'this case no such order was made, and 
we mugt tierçforé Ibolj to the serviéè ôf proce^s to àscertain which court flrst 
aequired ' jurlsdietiori. It Iç truetliftt process was sued ont flrst under the 
Ijill flléd in the Sljrth circuit, i but service ofprocess was 1 flrst had under tlie 
one filed: in rth}s circuit. ,We therçfiore oonclude tha,t:, a^ between thèse pro- 
çeedings, i the process of this court tlping flrst sefvèd on' the défendant com- 
pany, it gave ttiis court fuU, coipplete, and prior jurlsdiction oVei^ it, and the 
right tô'gràiit'the relief prayed ^for in the bill. » * * In the blll filed In 
this cotfft'ft was disttactly alleged and established by proofthat one of the 
complainantSi had request^d itljte trustée in the first mortgage, the Central 
Trust Conjpsiny, to bring ^ suit çf foreclosure of a mortgage, ând the trustée 
refused to tàké any step or to exercise any of the disscretlonary powers foi 
that purpose. It is now the settled law that, whenever a trustée neglects or 
refuses to inStltute proceedlnga foc the protection of bondholders secured by a 
mortgage, the liqndholder^thepii^elves may begin proceedings for that purpose. 
This wasdpné by tJte présent complainants on behalf of themselves and other 
bondholders, 'and, th'è case belnig flrst fully matùred in this court, by reason of 
that fact thé court in this citctiit flrst took eognlzance of the subject-matter 
in controversy, acquiring full and complète jurisdictîon over It, and, as an 
incident to that jurisdictîon, bas possession and control over any property 
which may be th^ subject-matter of the dispute, to the. end of the litigation." 

In Taylor v. Taintor, 16 Wall. 366, 370, the court said: 

"Where a state court and a «ourt of the TJnited States may each take juris- 
dictîon, the tribunal which flrst gets it holds it to the exclusion of the other, 
until its.dntyjs fully performed and the jurisdictîon invoked is exhausted. 
* * * ït is, indeed, a principle of universal jurisprudence that, where juris- 
dictîon lias attàched to përson or thing, it is, ûnless'there is some provision 
to the contrary, exclusive in effect until It has wrought its functlon." 

In Biick'v. Colbath, 3 Wall. 334, 341, the court declared that: 

"Whenever property has.been seized by an officer of the court by virtue of 
its process, the property Is to be considered as in the custody of the court, and 
under its control, for the thne behig, and no other court has a right to interfère 
with that possession." 

In Merritt v. Steel-Barge Co., 24 C. C. A. 530, 534, 79 Fed. 228, 231, 
the court said: 
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"The doctrine in question is not limited in its application to cages where 
property ttas actuaUj' been seized under judicial process before a second suit 
is instituted in anotlier court, but it applies as well where suits are brought 
to enforce liens against spécifie property, to marshal assets, administer trusts, 
or liquidate insolrent estâtes,, and in ail other suits of a similar nature, where, 
in the progress of the litigation, tlie court may be compelled to assume the 
possession and coutrol of spécifie personal or real property. la cases of the 
latter kind, the rule is that the tribunal which first acquires jHrisdiction of 
the cause by the issuance and service of process is entitled to retain it to the 
end, without Interférence or hindrance on the part of any other court. And 
this rule, in its application to fédéral and state courts, being the outgrowth of 
necessity, is 'a principle of right and of law,' which leaves nothing to the 
discrétion of a court, and may not be varied to suit the convenience of liti- 
gants." 

The différence in obtaining jurisdiction in suits in personam and in 
rem, and the distinction between the two classes of cases, are clearly 
pointed ont and discussed in Cooper v. Reynolds, 10 Wall. 308, 316, 
and Pacific Coast S. S. Go. v. Bancroft-Whitney Co., 94 Fed. 180, 185. 
If the proceedings involve the détermination of the personal liability 
of the défendant, he must, as hereinbefore stated, be brought within 
the jurisdiction by service of process within the state or district, or 
by voluntary appearance. If the proceeding be in rem, the res must 
be seized or attached, and be, at the time of seizur^ or attachment or 
other équivalent writ or process, within the jurisdiction of the court. 
In this class of cases the (Refendant is not personally bound by the 
judgment beyond the property in question, and it is wholly imma- 
terial whether the proceedings against the property be by an attach- 
ment or by a bill in equity. It must be substantially a proceeding in 
rem. The jurisdiction may be obtained by any acts which are of 
équivalent import to those stated above, and stand for and represent 
the dominion of the court over the property and subject it to the con- 
trol of the court. The jurisdiction of the court over the controversy 
is founded on the présence of the property, and, like a proceeding in 
rem, it becomes conclusive against the absent owners or claimants, as 
well as over the présent contestants, if there be any. Boswell's 
Lessee v. Otis, 9 How. 336, 348; Pennover v. Neff, 95 U. S. 714, 724; 
Heidritter v. Oilcloth Co., 112 U. S. 294. 3Q0, 5 Sup. Gt. 135; Amdt 
V. Griggs, 134 U. S. 316, 324. 10 Sup. Ct. 557; Shields v. Coleman, 157 
U. S. 168, 178, 15 Sup. Ct. 570. 

The suit in question is not a suit in rem. It may be that the na- 
ture of the suit cornes within the gênerai classification of suits quasi 
in rem, Brown, Jur. § 70 et seq.; Freeman v. Alderson, 119 U. S. 
185, 187, 7 Sup. Ct. 165. But, whatever it may be called, the facts 
are that the state court had no independent or exclusive possession 
of the property involved herein. It had not issued any process 
against the property. No attachment had reached it. No receiver 
had been appointed to take charge of, manage, and control it. No 
injunction had been issued to restrain défendants from the use of any 
of the waters flowing in the Humboldt river. Neither the court, nor 
any of its oiHcers, were in possession thereof. There was no seizure 
of the res. It cannot, therefore, be said that the state court first 
obtained such jurisdiction over the property as to entitle it, to the 
exclusion of this court, to hear and détermine the controversy herein. 
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In Bail y, Tompkins, 41 Fed. 486, 490, the court, in discussing the 
question -asto the nature and cliaracter of tlie possession of the 
courts, national and state, which excludes the exercise of authority 
over the jsilÏÏject or thing by the other, among other things said: 

"The possession contemplated as Buffleient to make It exclusive is that 
wliJch the court by its process, or'somfe équivalent mode, bas, elther for the 
direct pûi^bse of the proceeding, ■ or; for some other purpose anclUary to the 
main dbjèCt, drawn' into ItS" domlnion and custody some thing. That thing 
may be Côrporeal or incorporeal,— a substance or a mère right. But a contro- 
vérs-y, a Question, an inquiry, Is not sttch a thing. Thèse may be the Subject- 
màtter Oî jurisdlctlon in a pendlng cause, which often proceeds from the be- 
ginnîng to the judgment without the court's having taken actual dominlon of 
anjthing. But there is no exclusive jurisdiction over such a matter. The 
resuit 'may be a judgment which wlU: establish a right, but the court has not 
had any- possession. * * * jhe control which each court has over its own 
process has always been found adéquate to prevent misçhief from diverse judg- 
ments in the several iurisdictioîis. But, in proceeding on its way, whenever 
either court flnds that the other has already taken actual domlnion over some 
objective thing related to the subject, It will let the thing alone, so long as 
that domiliion is retained, and proceed, if there be enough material besides 
to support the exercise of its jurisdiction, and the pursuit may reach fruit. 
If not, it wUl stop." 

There isanother phase of thïs Case which has been merely referred 
to that shôuld be further noticed. The complaihant could hâve sub- 
mitted hitnself to the jurisdiction of the staté court without the 
trouble, cost, or expense of bringing an indepéndent suit. It may 
be that if would bave been better for ail parties if he had done so; 
but, unless he was prohibited by law from bringing the suit in this 
court, he had the right so to do, because this court had equal and _con- 
cur'rent jurisdiction over the parties and the subject-matter of the con- 
troversy. Whatever the rights' of the défendants may hâve been at 
the time of the institution ôï the suit in this court, if they had taken 
proper steps to stay the ptoceedings in this court, aà a matter of 
comity between the state court ànd this court, it is clear to my mind 
that, by coming into this court after service of process upon them ajid 
submitting themselves to its jurisdiction, they waived their rights to 
hâve the case tried in the state court. The défendants ought not, 
after voluntarily submitting themselves to the jurisdiction of this 
court, and contesting the proceedings herein, and obtaining what they 
deemed to be ah adverse ruling, to t}ien endeavor to bave a change 
of the place of trial, and take their chances in another court, on the 
ground that they might hâve brought the complainant within the 
jurisdiction of the state court, had they taken the necessary steps so 
to do. Jurisdiction over the parties and subject-matter cannot, of 
course, be conferred upon a court by mère consent. But, where a 
court has jurisdiction over the case, objections to the mère mode of 
the acquisition of such jurisdiction may be, and are, waived when no 
timely objections are made thereto. McBride v. Plow Co., 40 Fed. 
162; Jewett v. Trust Co., 45 Fed. 801; Walker v. Bank, 5 G. O. A. 
421, 56 Fed. 76, 81; Smith v. Railroad Co., 64 Fed. 1, 3; Railway Co. 
V. Brow, 13 C. C. A. 222, 65 Fed. 941, 944, 949; Noonan v. Railroad 
Co., 68 Fed. 1; Foley v. Hartley, 72 Fed. 570, 574; Long v. Long, 
73 Fed. 369; lû re Foley, 76 Fed. 390, 392; Collins v. Stott, M. 613; 
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Toland v. Sprague, 12 Pet. 300, 331; Bushnell v. Kennedy, 9 Wall. 
387, 393; Bank v. Morgan, 132 U. S. 141, 145, 10 Sup. «. 37; Kail- 
way Oo. V. McBride, 141 U. 8. 127, 132, 11 Sup. Ct. 982; Railroad Co. 
V. Gox, 145 U. g. 593, 603, 12 Sup. Ct. 905; Trust Co. v. McGeorge, 
151 U. S. 129, 133, 14 Sup. Ct. 286; Improvement Co. v. Gibney, 160 
U. S. 217, 219, 16 Sup. Ct. 272; Robinson v. Caldwell, 165 U. S. 359, 
362, 17 Sup. Ct. 343; Brown v. Campbell, 110 Cal. 644, 649, 43 Pac. 12; 
Railway Co. v. Flanagan, 57 N. J. Law, 236, 238, 30 Atl. 476; Jolly v. 
Pryor (Tex. Civ. App.) 33 S. W. 889; Kincaid v. Storz, 52 Mo. App. 
564, 570; Larkin v. Scranton City, 162 Pa. St. 289, 293, 29 Atl. 910. 

The subséquent proceedings taken by the défendants in the state 
court were in the nature of an attempt to there obtain control of a 
suit in order to deprive this court of the complète jurisdiction which it 
first. acquired over the parties and the subject-matter. This is not 
permissible. If it could be allowed, it would virtually amount to an 
abrogation, instead of the enforcement, of the gênerai rule which it 
is the duty of ail courts to strictly and faithfuUy adhère to. The 
pendency of a prior suit in a state court is not necessarily a bar to a 
suit in a fédéral court, even between the same parties, involving the 
same issues. Stanton v. Embrev, 93 U. S. 548, 554; Cordon v. Cil- 
foil, 99 U. S. 168, 178; Bail v. Tompkins, 41 Fed. 486, 490; Briggs v. 
Stroud, 58 Fed. 717, 720; Marshall v. Otto. 59 Fed. 249, 252; Wilcox 
& Gibbs Guano Co. v. Phœnix Ins. Co., 61 Fed. 199; First Nat. Bank 
V. Duel Co., 74 Fed. 373, 374; Short v. Hepbum, 21 C. C. A. 252, 75 
Fed. 113; Marks v. Marks, 75 Fed. 321, 332; Holton v. Guinn, 76 Fed. 
96, 101. Conflict of jurisdiction and erabarrassment are always 
avoided by the rule of comity under which the court first obtaining 
full jurisdiction is allowed to proceed in a légal and orderly way to 
a final hearing of the case. The national and the state courts do not 
belong to the same system, so far as their jurisdiction is concurrent. 
Although they co-exist in the same space, they are whoUy independent, 
and hâve no eommon superior. They exercise jurisdiction, it is true. 
within the same territory, but not in the same plane. As was said 
by Chief Justice Taney in Ableman v. Booth, 21 How. 506, 516: 

"ïlie sphère of action appropriated to the United States is as far beyond 
the reach of the judicial process issued hy a state judge or a state court as if 
the line of division was traced by landmarks and monuments visible to the 
eye." 

See, also, Eiggs v. Johnson Co., 6 Wall. 166, 193; Gay v. Iron Ce, 
94 Ala. 303, 323, 11 South. 353. 

In Covell V. Heyman, 111 U. S. 176, 182, 4 Sup. Ct. 355, 358, the 
court said: 

"The forbearance which courts of co-ordinate jurisdiction, administered un- 
der a single System, exercise towards each other, whereby conflicts are avoided, 
by avoiding interférence wlth the process of each other, is a principle of 
comity, with perhaps no higher sanction than the utility which cornes from 
eoncord; but, between state courts and those of the United States, it is some- 
thing more. It is a principle of right and of law, and therefore of necessity. 
It leaves nothing to discrétion or mère convenience." 

Guided by the analogies of the decided cases and by the principles 
of law announced therein, and the reason of the rule relating to the 
comity of courts and the necessity of harmonious and orderly proceed- 
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ings.to be pursued by tlie respective courts, Jn relation tbereto, my 
contlusioli is that, upon the facts stated in the petUion, this côui^t flrst 
obtaînèdluil and complète jurisdiçtion of thé pa^rties and subjectTmat- 
ter of the cbntroversy berein. ;, 

The demilrrèr is ovèrrulè^. , Tbe .preliminarj^ injunctibn issued 
upon the |iling of thls pétition' will remain in full force and éffect until 
the further brder of tbis côutt. / 



In ré E!ARL,E. 

(Circuit Court, ?)., D. Pennsylvania. May 23, 1899.) 

InbcJlvent National BANKS^CôMPOtJNDiNS Bad or DouBTPUi Debts— Jcdg- 

MENT8 AGAINST STOClSHOIiDBRS. ' j l: 

A judgijipnt recovered by, thè ,recel¥er of aa Insolvent national bank 
ag^Inst a stockholder on an assessijient made by the comptroller, al- 
though uncollèctible, is, not a "bal or doubtful debt," whicb a court may 
autboi-lze tbe recelverto eonipôiind; under Eev. St. § 5234j ' 

Tbis was a pétition byGeorge: H. Earle, Jr., as receiver of the 
Ohesnut Street National Bank of Pbiladelpbia, alleging tbat the peti- 
tioner brougbt two seyeral suits against Charles Stevenson and 
Samuel Filbert,:respectively, ;to recover assessments ocdered by the 
comptroller .against said défendants as stockboîders in said insolvent 
bank; tha:t he recovered judgnient in each of said suits^ on which ex- 
écution had-begn issued and returned nulla bona; tbat, as peti- 
tioner was inforined and believed, neitber of said défendants pos- 
sessed property ont of wbich i^uch judgments could be collected; tbat 
the wife of said: Stevenson and a brotber of said Filbert had each 
oflered a certain sum for thft purpose of compounding and obtaining 
the discharge of said judgments,: whicb offers, in the opinion of the 
petitioner, it was to the interest of bis trust to accept. He alleged 
that in pursimnlce of Written instructions from the comptroller, 
wbich were set. ont, he. filedithe: pétition, praying the court to aa- 
thorize the compounding of said judgments. 

Asa W. Wafers and W. H. Addicks, counsel for the petitioner, 
submitted a brief in support of the pétition, in whicb tbey stated the 
grounds relied on as bringing the application within the provisions 
of Rev. St. § 5234, as foUpws; 

When the "liability" of stockholders of national, banks to creditors, under 
section 5151, bas heen reduceiij to judgment, ail questions as to the poWer of 
a dourt of compétent jurisdiçtion to coihpound bad or ' dotibtful judgments 
(debts) are eliminated, for the reasons: (a) Every judgment is, as a gênerai 
rule, to be regarded as a new debt, not in.any way affected by the old one. 
Ereem. Judgni. ,(3d Ed.) § 217. <b) And, when the court is called upon to en- 
foree, no inquiry wlU be made eoncerning thé facts preceding the judgment, 
to ascertain whetber the original demand was one which It would hâve en- 
foreed. Thatcher y. Gammori, 12 Mass. 368; Spencer v. Brockway, 1 Ohio, 
259; State of indi,ana v. Hëlmer, 21 lowa, 370; Healy y. Root, 11 Piek. 390; 
Holmes v. Guion, 44 Mo. 164. (c) The rendition and entry of a judgment or 
decree establishes in a most eoricluslve raanner and reduces to the most au- 
thentic form tbat Iwhich had hitherto been unsettled, and which had prob- 
ably depended upon destructible and uneertain évidence. Freem. Judgm. (3d 
Ed.) § 215. (d) A judgment ta the courts of the United States or any of the 
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Btates being a debt of recora, ami entltled to fiill faith and crédit, Is a merger 
of the cause of action in every part of the United States, in tlie aame manner 
as in the state where it Was rendered. Ault v. Zebeiing, 3S Ind. 429; Barnea 
V. Gibbs, 31 N. J. Law, 317; U. S. v. Dewey, 6 Biss. 501, Fed. Cas. No. 14,956. 
We maintain, therefore, that even if there is a doubt as to the power, under 
section 5234, Rev. St., to compound the "llability" of stockholders of a na- 
tional banli to creditors, under section 5151, ail doubt is removed after that 
liability is merged into a judgment; that the judgment then becomes the 
debt to be paid by the défendant, and the claim of receiver against the debtor 
is simply ttie judgment, wlthout any regard to what was the cause of action 
upon whiéh the judgmeiit was taken. It Is therefore a debt, withln the mean- 
ing of section 5234, which can only be compounded, if bad or doubtful, by a 
court of record of compétent jurisdictlon. We know of no other power to au- 
thorize a compromise, and, if no compounding of thèse bad or doubtful Judg- 
ments (debts) can be had, it will cause great loss to the creditors of thèse 
insolveat national banks; for If the power to compound does not lie In a 
court of record of compétent jurisdictlon, neither does the power to sell, 
and, being uncollectible, they become absoluteiy worthless. 

DALLAS, Circuit Judge. After full consideratioa of tlie pétition 
for an order authorizing the receiver to compound certain judg- 
ments obtained upon assessments on stock, and of the foregoing 
brief submitted in support of that pétition, I atn of opinion that the 
judgments referred to are not "bad or doubtful debts," within the 
meaning of section 5234 of the Eevised Statutes; and, therefore, 
without intimating any opinion with respect to the power or duty 
either of the comptroUer or of the receiver in the premises. the said 
pétition must be, and it is, dismissed. 



CITY OF PONTIAO v. TALBOT PAV. OO, 

(Circuit Court of Appeals, Seventh Circuit October 3, 1899.) 

No. 5Ca 

Municipal Cckporations— Locaij Impkovbments — Method dp Payment. 

Under the Illinois statute (1 Starr & C. Ann. St. [2d Ed.] p. 736), whlch 
vests the corporate authoritles of cities and villages wlth power to make 
local improvements "by spécial assessment or by spécial taxation, or both, 
of contiguous property, or gênerai taxation, or otherwise, as they shall 
by ordlnance prescrlbe," where a local Improvement Is one of a class 
properly chargeable agalnst abuttlng property, the décision of the clty 
councll to that efiect is final; and a contracter for the work dérives no 
additional rights, as to enforcing payment, from the fact that the cost of 
the improvement might orlginally hâve been ordered paid by gênerai tax- 
ation. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Northern District of Illinois. 

On pétition for rehearing. Denied. 

For former opinion, see 94 Ped. 65. 

Before WOODS and JENKTNS, Circuit Judges, and SEAMAN, 
District Judge. 

SEAMA2^, District Judge. The argument for rehearing resta np- 
on a provision of the Revised Statutes of Illinois, not previously 
called to attention, found in section 1, art. 9, c. 24 (1 Starr & 0. Ann. 
St. III, [2d Ed.] p. 736), which reads as follows: 
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"That tihe corporate authorlties of cities and villages are hereby.vested with 
Power to make local improvempnts by spécial assessment or byspeclaJ taxation, 
or both, of contlguous property, or gênerai taxation, or otberwise, as they shall 
by ordinance prescribe." 

In the light of this provision, it is clear that authority is conferred 
upon th.e municipality, when a local improvement is ordered, to déter- 
mine, in référence to its nature, whether the expense ehaU be paid 
by specïial assessment, by gênerai taxation, or by botli methods; and 
that ffi^remark in the opinion, as handed down, that the statute "im- 
peratively requires that the expense; aside from street intersections, 
shall be borne by the abiltting property," must be qualîâed according- 
ly. Iinpi*oveni^nts which are classiflèd as "local" are of Tarions 
kinds,, many of them not proper subjects for spécial assessment; 
and by this statute the city council is vested with the power and the 
duty to détermine the Classification of the improvement, and estab- 
lish by ordinance the appropriate method of defraying the expense. 
As stated in Village of Morgan Park v. Wiswall, 155 El. 262, 267, 40 
N.E. 611,'612: 

"The Itoproyement being in truth and in fact a local Improvement, the déci- 
sion Gf the municipal authorlties is final, T^hen they adopt one or another of 
the modes prescrlbed by law for the purpose of ralsing fmids for it." The 
power is "devolved upon the city council alpne, and not upon the courts." 

8ee, also, Lightner v. City of Peoria, 150 111. 80, 87, 37 N. E. 69; 
Fagan V. City of Chicago, 84 111. 227. 

The improvement in question was of the class generally recognized 
as a charge upon abutting property, was so determined by the city 
(îouncil, and the contract under which the work was performed so 
provided. Section 49 of the same article déclares: 

"Ail persons taklng contracts with the city or village, and who agrée to be 
paid from spécial agsessments, shall hâve no claim or lien upon the city or vil- 
lage in any event, except from the collections of the spécial assessments made 
for the work contracted for." 1 Starr & C. Ann. St. (2d Ed.) p. 777. 

Section 64 establishes the same rUle for claimants accepting or 
holding vouchers. Id. p. 784. 

The expressions in the opinion hâve référence to thèse provisions, 
which are distinctly applicable hère, and inhibit recovery in this 
action. The power so delegated tothe corporate authorlties can be 
exercised only for the object and in the manner prescrlbed. When it 
is exercised, and the work is performed, the latter provisions are con- 
troUing. If the assessment is "annulled by the city council," or "set 
aside by any court," the common council is empowered by section 46 
to provide for. a new assesfement; and, "when thé original ordinance 
proves détective and insufflcienttO: support an assessment," the defect 
may be cured by amendment or supplemental ordinance and reassess- 
ment. City of East St. Louis v. Albrecht, 150 m: 506, 512, 37 N. E. 
934. Biich is the exclusive course open to this coatractor, and man- 
damus is the sole remedy. 

Rehearing is denied. 
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CHIATOVICH V. HANCHETT et al. 

(Circuit Court, D. Nevada. September 4, 1899.) 

No. 634. 

1. LlBEL— WOHDS TJSBD WITH INTBNT TO INJURB BUSINESS — MOTIVE. 

While every indlvidual has an absolute right to refuse any business 
relation witli another, such right is limited to his own Indlvidual action; 
and if, without just cause, and through ill will, malice, or otber evil mo- 
tive, hé influences others to do the same, he is guilty of an actlonable 
vrrong. 

2. Same — Inpluencing Employés. 

The publication by employers of a notice to their employés suggestlng 
that they refrain from associating with a third person, and that noue of 
them should trade or ûeal with him, and intlmating that if they did so 
they would be considered unfriendly to their employers. If made without 
justifiable cause, and from motives of wanton malice or ill will, and with 
Intent to injure, is actlonable; and the person Injured is entitled to re- 
cover for the Injury, both to his réputation and business. 

3. Same— Construction op Publication. 

Such a notice is capable of a construction which is defamatory, and 
when proper innuendoes are contained in the complalnt the défendants 
cannot complaln of an instruction which submits the question whether or 
not it was defamatory to the jury, to be determined under ail the facts 
and clrcumstances shown by the évidence. 

4 Bamb—Evidence. 

On the question whether a publication was defamatory, it Is compétent 
for the plaintlfl to show the understanding of the meaning of the words 
nsed by persons who read It, and who reeided In the community and 
knew both the parties. 

6. Same— Mbasuke op Damaobs. 

In an action for libel, In whlch plaintlfE was entitled to recover dam- 
ages for injury both to his réputation and his business, a verdict for 
$4,700 will not be held excessive. 

On Motion for New Trial. 

M. A. Murphy, for plaintiff. 

Beddy, Campbell & Metson, for défendants. 

HAWLEY, District Judge (orally). This is an action to recover 
damages for a libel. The jury found a verdict in favor of plaintlfl for 
$4,700. The court at the trial, in the admission of évidence and in 
its charge to the jury, adhered closely to the views it expressed in 
overruling the demurrer to plaintifî's amended complaint. CMatp- 
vich V. Hanchett, 88 Fed. 873. If any error occurred at the trial in 
either of thèse respects, the source of error will be found in that opin- 
ion. The contention of défendants is that the published notice was 
not libelous; that the words used therein are not in any sensé de- 
famatory, and cannot by the use of any innuendo be so construed ; 
that by its publication no légal right of the plaintiff was invaded, and 
hence it is wholly immaterial what defendant's motives may hâve 
been. If we assume thèse premises to be correct, the conclusions 
reached by them would necessarily follow, because, if the défendants 
had the légal right to publish the notice, and it could not be con- 
strued to be defamatory, it would make no différence whether their 
motives were good or bad, whether they acted with or without malice, 
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or whether tlieir acts resulted in beneiit or damage to the plaintiff. 
A bad motive in doing aiiiâct which violâtes no légal right of another 
cannot make tliat act a ground of action. Motive alone is not 
enough to render the défendants liable foi' doing acts which they had 
the légal right to do, or, in the language of Judge Cooley, "an act 
which doe^ not amount to a légal injury cannot be actionable because 
it is done with a bad intent." As was said by Black, J., in Jenkins v. 
Fowler, 24 Pa. St. 308, "malicious motives make a bad act worse, but 
they cannot tnàke that a wrong which iû its own essence is lawful.'' 
But if tiie notice could bê constriièd as defamatory, and its publica- 
tion did violate the légal rights of the plaintiff; if the défendants did 
acts whieh they had no légal right todo; ilE the acts performed by them 
atnountédto â légal injury to plaintiff, and the publication of the no- 
tice was'iiot a, làwful exercise of their rights, but was in its own es- 
sence unlawfiil,^then the plaintiff could certainlytnaintain this ac- 
tion, and the court did not err in refuging to instruet the jury to flnd 
a verdict in favor of the défendants. The charge of the court must 
be construed jn its entirety, and with spécial référence to the plead- 
ings and th,^ eyîdènce given/a,t thfe trial. In considering thé objec- 
tions urged,;by, défendants, 'and reviewing the authoritieâ cited by 
them; it liiust be borne itimind that there are no facts in this case 
which in volve any question concerning the' rights of protective labor 
associations, or tjie right of laborers to quit work at their will of 
pleasure, or thié: rights of einployers to arbitrjapîy discharge their em- 
ployés without assigningany reason therefor, fipd any discussion in 
regard thereto would be foreign to the issues hère preséuted.. The 
princij)les announced in the former opiniom are fully supported by the 
authorities^ tÏÏere^ çitéd, and wiirBôt'be'ag'ain djsÇusëed,: eicept in so 
ifar as may be necessary in reviewirig .certain àuiboritiës cited by de- 
fendants which were not brought to the attention of the court at the 
time the opinion on demurrer was rendeited. With; thèse gênerai 
observations, we will notice the spécifie points urged by counsel : 

1. It is argued by the défendants that,,tîie court erred in its charge 
to the jury. The language of the court, wliich is claimed to be in con- 
flict "with thèrweight of authority both in the United States and in 
E'n^Iànd,":isas foUows: , 

'. ".j?iie iiW '^ards with jealous care' the rîgtitfe, privilèges, property, and 
'ftusttiesS of ervery person, and any wrongfnl dt illégal Invasion of either is 
a ' vloiation. «f hls légal rights. The lawful ejçerclse of a, légal right is, of 
ifiiourse, not , actionable. It is undoubtedly trije that eyery individual has the 
al^sointe right to refuse any business relation with any particular person or 
persons. But this gênerai principlè must bé cohfined and limited to the indi- 
T^dùal action 6f the ihen who assert that right. It does not. follow that any 
individual having that right ican, froih his own ill will, malice, revenge, or 
:0,ther evil motlve!,.ii}fluence (>ther: personstp dp ^ the same thing. Every perspn 
has a right to ^fïipy, the fruits àhd advantages pf his own ehterprise, infiustry, 
skiU, and crédit Hé has no tight to be protected against compétition' but 
lie has a right tobe freéfrom malicious, wantoh interférence^ disturbance, or 
ataiipyanoe. ; Ifia loss cornes as ;a resuit of compétition,, or the exercise of a 
. Vke: right by pthers, it is , cjaipnuia absque lijjuria (damage without injury). 
But if it çomes from the mçre wanton or malicious acts of others, without the 
Justiflçatjon of compétition' or the service of any intereSt or lawful purpose, 
It thein Stands upon a difïei?etit footing, and ehtitles hlm to recover damages 
fori the malicious acts, shouldyouconsider them tobe so." 
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Counsel admit that "the wrongful invasion of a right is actionable," 
and that "the lawful exercise of a légal right is not actionable." To 
this extent, at least, there is no disagreement between the learned 
connsel and the court. The next sentence in the charge is certainly 
not prejudicial to the rights of the défendants. It was inserted at 
their request, and is sound law. The objections to bé considered 
must therefore be conflned to that portion of the charge which limita 
the application of the gênerai rule therein stated. Upon this point 
counsel cite Allen v. Plood, decided in the house of lords, and found 
in 46 Wldy. Eep. 258. The house of lords was divided in opinion. 
A majority held that the existence of a bad motiye is immàterial, -when, 
eonsidering whether an act is a civil wrong or not; that to induce 
employerèj therefore, to dismiss their workmen and not to employ 
them in the future, in conséquence of which the workmen suffer loss, 
is not, where no breach of contract is involved, a wrongful act, what- 
ever the motive for doing it may be. The litigants in that case were 
members of two rival associations of workingmen. The case, in its 
facts, is totally dissimilar from the case at bar. Labored efforts 
were mâde in the prevailing opinions to distinguish it from the cases 
where the courts of England had previously held that intimidation, 
obstruction, molestation, or intentional procurement of a violation of 
individual rights, where there is no just cause for it, are each of them, 
where damage has been caused, actionable wrongs. Upon this point, 
as well as others, there was a wide divergence of opinion. The ex- 
pressions used therein which are claimed to be adverse to the charge 
of the court herein had référence to the peculiar facts of that particu- 
lar case, and hence the principles therein announced cannot be con- 
sidered as applicable to a case like this, involving an entirely différ- 
ent state of facts. The gênerai principles announced in Beck v. 
Protective Union (Mich.) 77 N. W. 13, 25 (which reviews Allen v. 
Flood), in so far as they are applicable, are in accord with the charge 
of the court under considération. In the course of the opinion the 
court said: 

"The case of Allen v. Flood is a forcible illustration of the difficulty, even 
in jwdicial minds, to agrée. That case was really a contest between two 
labor unions,— the Shipwrights' Provident Union and a soeiety of boiler makers 
and iron workers. The latter denied the right of shipwrights to do iron work 
uiwn vessels. The Glengall Company, for which both parties were at work, 
had a contract to repair a ship. Forty iron workers and the plaintifïs, Flood 
and Taylor, shipwrights, were at worli on the job. The iron workers leamed 
that plaintiffs had just before worked on a similar job, where they did iron 
work, and called in Allen, their district delegate. Allen informed the agents 
of the Glengall Company that the iron workers would quit work unless they 
discharged plaintiffs. The company discharged plaintiffs, but in doing so 
violated no contract, as they had the right to discharge them at any time. 
They, however, had an expectancy of continued employment, and, but for the 
statement of Allen, would hâve been retalned. Flood and Taylor sued Allen 
in tort. A recovery was had in the trial court. The case was taken to the 
court of appeals, and sustained by a unanimous décision. It was then ap- 
pealed to the house of lords, and the opinions of eight judges were presented, 
six of whom were for sustaining the judgment. Of the nine lords, six were 
against the judgment, and three for it. Of the twenty-one judges and lords, 
thirteen held the action of Allen to be an unlawful interférence with the free- 
dom of labor, and actionable. This case, therefore, to other courts than those 
of England, is mainly instructive in the learned and exhaustive opinions ren- 
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dered. The majprity qt the lords appear to hâve based theîr opinion upon the 
fact that there was' no eonspiracy, thàt the Glengall Company had violated no 
contract In discharglng plàintiffs, and that the iron workers had the rlght to 
leave, and threaten to leave, their employment for any reason whatever." 

Counsel cite Bteywood v. Tillson, 75 Me. 225, in support of their 
position. It does not sustain tliem. Like Allen v. Flood, supra, the 
facts in the case are so radically différent that it cannot be considered 
as an authority a:gainst the correctness of the charge in the présent 
case. The failure to observe the distinction between the différent 
classes of cases leads to confusion, doubt, and uncertainty. Courts 
areconstantly compelled, in searching for light in order to reach the 
éiids of justice, to carefully examine the fàcts upon which the appar- 
ent' différences in the opinions are f ounded ; and quite often, in order 
to prevent aûy| doûbt or uncertainty as to their own views, they state 
both sides, and show the distinctions which exist in regard thereto. 
Thus, in Vegelahn v. Guntner, 167 Mass. 92, 98, 44 N. E. 1077, the 
court said: "A coinbination among persons merely to regulate their 
o^n conduct is within allowable compétition, and is lawful, although 
othters may be indirectly affected thereby. But a combination to do 
injurious acts expressly directed to another, by way of intimidation 
or cOnstraint, either of hiinself, or of persons employed or seeking to 
be employed by him, is outside of allowable compétition, and is unlaw- 
ful," — and classed Heywood v. Tîllson within the former class, and 
the case it had under considération within the latter class. The 
case in hand does not, in my opinion, fall within the former class, and 
is not, therefore, in opposition to Heywood v. Tillson. Counsel also 
cite and rely upon the principles announced in Orr v. Insurance Ce, 
12 La. Ann. 255. That case, viewed in the light of the facts there 
presented, is not in opposition to the views expressed in Chiatovich 
V. Hanchett, supra, and repeated in the charge of the court. The 
distinction between the facts in Orr v. Insurance Co. and a case like 
the présent is clearly pointed out in Graham v. Kaiiroad Co., 47 La. 
Ann. 215-217, 16 South. 806, which iè an additional authority, if any 
is needed, in support of the correctness of the charge of the court 
given in the présent case. The court, after commenting upon the 
case of Orr T. Insurance Co., said: 

"The issue before us Is whether, while the plaintiflf, engaged in a lawful 
business, is legitimately earning his livellhood by and through the custom and 
patronage of others, the défendant, a corporation, and its foreman, having the 
power of employing and discharglng large numbers of persons, can, wïthout 
inourring légal llability therefor, without justifiable cause, and moved solely 
by a malieious and wanton intent and design to injure the plaintiff, use their 
power of employment and discharge upon persons seeking employment from 
them, or already in their employ, so as to cause those who are already dei^ing 
with the plaintiff to desist from further dolng so, and those who would désire to 
do so from carrying out their wishes, by threats of nonemployment or discharge. 
In so doing the défendant would not only control their own will, action, and 
conduct, but foreibly control and change, from pure motives of malice, the 
choice and will of others, through fear of nonemployment or discharge. This 
will and power of choice both the plaintiff and the parties themselves are 
entitled to hâve lef t f ree, and not hâve coerced in order simply to work the 
former damage and injury." 

Seë, also, Delz v. Winfree (Tex. Sup.) 16 S. W. 111. 
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2. it is next claimed that the court erred in submitting the ques- 
tion whetlier certain language used in the notice was defamatory or 
not. The objections urged upon this motion do not call in question 
the gênerai views expressed in the former opinion upon the demurrer, 
except the expression of the court, "that the words used in the objec- 
tionable paragraphs of the notice might be susceptible of the mean- 
ing charged in the innuendoes of the complaint." 

At the trial the court charged the jury that : 

"The complaint in tliis case spécifies two différent grounds upon which 
plaintiff soeks to recover damages: First, injury to plaintiffi's réputation; 
second, injury to his business as a merchant." 

After calling the attention of the jury to the language used in the 
published notice, the charge continues: 

"And in relation to this matter I instruct you that any words will be pre- 
sumed defamatory which subjeet the plaintiff to hatred, contempt, ridicule, or 
olsloquy, or cause him to be shunned or avoided by his neighbors. and ail 
words which by their ordinary meaning engender an evil opinion in the minds 
of right-thinking men, and tend to deprive him of friendly intercourse and 
Society. I further instruct you that the words must be construed with référ- 
ence to their natural sensé, true Import, and ordinary meaning; that the Innu- 
endo in tUe complaint cannot enlarge, extend, or change the natural import, 
sensé, or meaning of the words; that the put)lication in its entirety is to be 
construed by the jury in the sensé in which the community at large might and 
did understand it. Where the words, as published, are fairly capable of two 
différent meanings (the language I hâve just quoted frôm the notice, in my 
opinion, is susceptible of two différent meanings), one harmless and the other 
defamatory, it is a question of fact for the jury to détermine from ail the évi- 
dence in the case in which sensé, within the meaning of the words, the per- 
sons to whom the notice was addressed, or persons who read the same, may 
hâve uuderstood them. The burden of proof is upon the plaintiff to show 
that within thèse rules it was defamatory. If you believe from the évidence 
that the notice was posted by or under the directions of the défendants with- 
out any intention to injure the plaintiffi's réputation, and that within its 
ordinary meaning, as understood by those to whom It was addressed, and 
other parties who read the same, it was not defamatory, it is your duty to find 
a verdict for the défendants. But if the jury believe from the language used 
and contained in the notice that, talsen in connection with the entire publica- 
tion, and with ail the surrounding facts and circumstances testified to upon 
this trial, it is defamatory, within the ordinary meaning, as understood by 
those to whom it was addressed, and that it was false, and that plaintiff. In 
his réputation and good name, was Injured thereby, it will be your duty to 
tind a verdict in favor of the plaintiff, and assess such damages as you believe 
to be just and proper in the premises, under the évidence." 

Was not this portion of the charge, as well as the other, as favor- 
able to the défendants as the law would warrant? ^Tiat did défend- 
ants mean when they suggested in the published notice to their em- 
ployés "to refrain from associating with him [Chiatovich], either di- 
rectly or indirectly, * * » and suggest that no one of our agents, 
représentatives, or employés trade or deal with Chiatovich in any 
manner whatsoever. His interests are so antagonistic to ours, his 
purpose is so manifestly hostile, that those who favor him cannot 
complain if we consider them as equally unf riendly to us" ? Is there 
not an intimation or insinuation, in the former part of this notice, 
that Chiatovich is not a fit or proper person for the employés of Han- 
chett to associate with? Is not the language used at least susceptible 
of this meaning? Does not the latter portion convey the idea, and 
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clearly intimate, that if âay of their employés did associate, trade, 
or deal with Ohiatovich in aûy manner, they would be discharged? 
Can any other meaning be given to it? : There was no use of any di- 
rect threat. No need of any stronger language. It is idle to say 
there was. no coercion, no intimidation. Tlie law does not favor 
subterfuges. In searcliing f br the truth, we must pierce through tlie 
surface covering, however disguised it may be, in order to ascertain 
the actual facts and déterminé the true meaning of the words. 
Threats-jn direct language are, not the only threats that the law recog- 
nizes. Covert or unpubiished threiats may be just as effective as if 
published in direct terms. TEé 'employés knew what was meant. It 
is unnec^e^^ary to review the te^timony. ,It makes no différence, so 
far as plaintiffs right of recovery is concerned,:that some of the em- 
ployés disobeyed the request, apd were ,»qt discharged. The fact 
remains ithat several of them, on accoiant qf said publication, with- 
drew their patronage frôm Ghiatovich; and some of them declined to 
hâve any îurther association with him. There was a loss and injury 
to plaintiff Clearly proven.!, [' Charges int^ndéd to reflect upon a man's 
character ape seldom ma<ieViD a direct, open manner. It is often the 
case, in actions of this character; that the sting of the words used 
is found in the imputatioiï or ihfëreneé /whith they convey, and were 
intendèd fe çdnvéy, Théi'^ may be a cove;f t or hidden meaning which 
could onlyîbé fïdly ùnderstpod by the community where the publica- 
tion wasniade. Wotds used in a publication, eVen when not action- 
able in add pf thômselvés, niay become so Vhen spoken of the business, 
profession, Or, occupation bf thèpèrsbn t6 whom they were direeted, 
In addition tHoauthorities ci ted in former opinion, see Fitzgerald v. 
Robinson, 112 Mass. 371, 381; Morasse v. Brochn, 151 Mass. 568, 574, 
577, 25 N. E. 74; Éllëworth v. Hayes, 71 Wi^. 428, 434, 87 N. W. 249. 
If theré was |any e^rfor coiliîpijttéd by thé court, it was in cliargiiig the 
jury that the iwords in the ïormer part of the notice "were susceptible 
of two différent meanings, one harmless and the other defamatory," 
instead of stating that the language used in the notice was libelous 
per se. The jury by theii* verdict fou^id that the words used were 
defamatory. : They had the whole case, with ail of its surrounding 
facts and circumStances^ befôre them. I am unwilling to say that 
thèir conclusion, impartially and fairly arriVèd at, is not supported 
by the facts. The défendants had the opportunity to show, if they 
could, that the words used by those who rea;d the notice were under- 
stood by them in a harmless, and not defamatory, sensé. No such 
testifflony was given. Hearne v. De Yoijng, 119 Cal. 670, 678, 52 
Pac. 150, 499, is relied upon by défendants as establishing the fact 
that the court erred in allowing plaintifl to introduce witnesses living 
in, the community, who knew both parties, who read the notice, to 
give testimony as to their understanding of the meaning of the words 
contained in the, notice. It does not go tO tliat extent. There the 
witnesses "knew nothing of the parties or; the circumstaùces, save 
what they gathered from the publicatibnin Their conclusions were 
based aloneupon reading of the article, and under such conditions 
the jurors were as compétent to arrive at a correct conclusion as to 
the meaning of the publication as were thèse witnesseg.V The prin- 
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ciple decided in that case contains an élément of fact that does not 
exist in this case, and is not in opposition to the ruling of this court 
in the admission of évidence. 

3. No instructions were given to the jury which by any ingenuity of 
counsel can be construed as being in opposition to the définition of a 
libel as contained in section 4672, Gen. St. Nev. Moreover, that sec- 
tion refers to criminal actions, and was not intended to limit or deuy 

•the rigbt of plaintiff in a civil action to recover damages for pub- 
lished words which tend to, and do, injure a man in his trade, busi- 
ness, or occupation. 

4. The charge given by the court was intended to cover ail of the 
essential points which had any controlling effect in this case, in such 
a manner as to be instructive to the jury. If it did, it was unneces- 
sary to repeat the same in the language asked for by counsel. Unless 
the charge as given was radically wrong, it cannot be said tbat the 
court erred in refusing to give any of the numerous instructions asked 
by défendants' counsel. I am of opinion that the charge of the 
court in its entirety is correct. 

5. Pinally it is claimed that the verdict is too large, that it is "out 
of ail reason, and is so excessive as to cause the court to eut the same 
down to a nominal sum only." The argument is that the loss in the 
profits of plaintifî's business was very slight ; but the jury were calleô 
upon, if they believed the notice to be defamatory, to assess the dam- 
age and injury to plaintiff's réputation as well as loss and damage to 
his business. The jury were instructed that: 

"Damages are the indemnity recoverable by a person who bas sustalned aa 
injury to his réputation by the wrongful or malicious act of another or others. 
You should allow the plaintiffl such damages, if from the instructions and évi- 
dence you believe hlm to be entitled to recover, as will fully compensate 
him for ail Injiuy he bas received, resulting from the publication, as in your 
honest belief and best judgment will be reasonable, fair, and just. No more, 
no less." 

Under the facts of this case, I am unable to say that tbe damages 
were so excessive as to indicate any passion or préjudice on the part 
of the jury. I décline^ for the reasons stated, to disturb the verdict. 
The motion for a new trial is denied. 



WORLD'S COLUMBIAN EXPOSITION 00. v. EBPUBLIC OF FRANCE. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 1899.) 

No. 488. 

1. Rehearing— Practice in CoNsiDBniNG Pétition. 

By the practice of the circuit court of appeals, only the judges who jolned 
in rendering a décision are responsible for the granting or refusing of a 
pétition for rehearing. 

2. Review on Appeal — Action Tried to Court. 

On the trial of an action at law in a circuit court wlthout a Jury, by 
written stipulation, as in an action tried to a jury, either party may by 
motion présent the question of his right to a judgment as a matter of law 
upon the whole évidence; and on appeal an adverse ruling on such a motion 
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. ,, nj^yrbe JeTiewed,and the entire eyidence, presented by bill of exceptions, 
inay be considefed by tlie circuit coiirt of appeals for that purpose. 

3. CON TRACTS— Exemption from LiabiIitt for Nbgwgbncb. 

The provision contained in the régulations promulgated by the World' s 
Ôoluiûblàii Exposition Company, and made linown to ail Intending exhibit- 
•ors, ithat the corporation -would in no way be responsible for losses of any 
kluid, however orlginating, was not against public policy, and was valid to 
exempt the company from liability for losses due to négligence, to the 
extçpt, at least, Of any négligence nOt directly chargeable to the directors 
or managing officers of the company, and not of a distinctly gross, wan-' 
ton, or willful charaoter; and such régulation formed an essential part of 
every contract between the company and an exhibitor arising from the 
plaçing of goods on exhibition. 

In ÎError to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Edwîn Walker, for plaihtifE in error. 
William Burry, for défendant in error. 

Befôre BROWN, Circuit Justice, and WOODS and JENKINS, Cir- 
cuit Judges. 

WOODS, Circuit Judge. By the practice of this court, only the 
judges who joined in rendering a décision are responsible for the 
granting or refusing of a pétition for a rehearing. While therefore 
techniçally true, it is not a ground of just criticism, "that in cases 
like the présent, under the act of congress estahlishing the court 
(31, ce. A. V., 90 Fed. v.) and under rule 27 (31 CJ. C. A. cxviii., 90 
Fed. cxviii.), a pétition for a rehearing may be granted when a ma- 
jor ity of the court were not présent at the original hearing, and 
could not be familiar with the oral argument submitted at such 
hearing." In this instance the pétition for a rehearing was flled 
after the death ôf Judge Showalter, who prepared the opinion of the 
court as reported (33 C. C. A. 333, 91 Fed. 64), and the rehearing was 
ordered upon the recommendation of the other judges who were 
présent at the hearing and concurred in the décision. Upon con- 
sidération of the pétition, they were not willing, and the court now, 
after reargument, is not content, to abide by the holding that the 
déclaration is so defective as to be incurable by verdict; and the 
question recurs whether the case, as presented, is reviewable. 

By written stipulation a trial by jury was waived. No exception 
was saved to the admission or exclusion of évidence, nor to any rul- 
ing of the court during the progress of the trial; but at the end of the 
trial the plaintiff in error excepted to, and has assigned error upon, 
the refusai of the court to flnd the following proposition, submitted 
in connection with spécial flndings of fact which the court was asked, 
but ref used, to adopt : 

"The court holds, as a conclusion of law, that the plalntifC's exhlblts re- 
mained in the Manufactures Building on and after January 1, 1894, solely and 
exelusively for the convenience and benefit of the plaintiff, without benefit 
either direct or indirect to the défendant; that whatever care the défendant 
assumedto exercise over said exhibits was, entirely and wholly gratuitous; 
and that the défendant cannot be held liable for the damages charged, except 
grogs négligence on the part of the défendant be proven, and, there being no 
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évidence în the record sliowiug or teiidinp; to show gross négligence upon 
tlie part of the défendant, tlie plaintiffi cannot recover." 

This, it is otfjected, is a mixed proposition of law and fact; but we 
are of opinion that the matters of fact referred to are eitlier undis- 
puted or inamaterial, and that in légal effect the proposition is an 
assertion that the entire évidence is not sufficient to justify a flnd- 
ing for fhe plaintifï. The bill of exceptions purports to contain ail 
the évidence offered by either party, and whether it is sufficient to 
sustain the finding is a question of law. It is true that, generally 
speaking, it may be more a question of fact than of law whether 
proven négligence is of one degree or another; but, on the facts of 
this case, we deem it determinable as a matter of law whether there 
was a right of recovery, and will treat the proposition submitted to 
the court, though not expressed with entire accuracy, as sufficient to 
présent that question. This court, by clause 4 of its rule 24 (31 C. 
0. A. cxvii., 90 Fed. cxvii.), "at its option may notice a plain error 
involving the merits of the case; though not assigned or specifled, 
and though the question be not saved according to the strict rules 
of practice, if it be apparent of record that the point was contested 
and not waived in the court below." It has often been declared that 
in cases at common law, tried without a jury, "a bill of exceptions 
cannot be used to bring up the whole testimony for review, any more 
than in a trial by jury" (Norris v. Jackson, 9 Wall. 125) ; but, prop- 
erly understood, the rule applies only when the évidence is conflict- 
ing, or when the inferences deducible therefrom are doubtful. In 
trials by jury it is compétent for a party to move for a peremptory 
instruction on the ground of an essential lack of évidence to justify 
an adverse verdict, and in a trial by the court without a jury there 
is the same right to challenge the sufficiency of the évidence to war- 
rant an, adverse finding. "If the flnding," said the suprême court in 
Martinton v. Fairbanks, 112 U. S. 670, 672, 5 Sup. Ct. 322, «dépends 
upon the weighing of conflicting évidence, it was a décision on the 
faots, the revis'ion of which is forbidden to this court by section 
1011 [of the Kevised Statutes]. If the question was whether ail the 
évidence was sufficient in law to warrant a finding for the plaintiff, 
he [the défendant] should hâve presented that question by a request 
for a deflnite ruling upon that point." See, also, Insurance Oo. v. 
Folsom, 18 Wall. 237, and St. Louis v. Western Union Tel. Oo., 148 
U. S. 92, 13 Sup. Ct. 485. 

The facts in this case are numerous, but in no essential respect un- 
certain. The plaintiff in error was incorporated on April 9, 1890, 
under the statute of Illinois entitled "An act concerning corpora- 
tions," and the acts amendatory thereof, for the object of the "hold- 
ing of an international exposition or world's fair in the city of Chi- 
cago and state of Illinois to commemorate on its 4O0th anniversary 
the discovery of America." Its capital stock, at first |5,000,000, 
afterwards was increased to |10,000,000. The name first adopted 
was later changed to "World's Columbian Exposition." It will be 
called, for convenience, the "Exposition Company." 

The chief provisions of the act of congress of April 25, 1890, under 
which the exposition was instituted and held, are set out in the 
96 F.-44 
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statement of the case of World's Columbian Exposition v. U. S., 18 
U. S. App. 42, 6 C. G. A. 58, 56 Fed. 654, in which the respective re- 
lations of the United States and the local corporation to the enter- 
prise were considered, in so far as involved the question whether the 
exposition should be open on Sundays. The titlç and sections 2, 5, 
6, and 10 of the act (26 Stat. c. 156) read as follows:; 

"An act to provide for celebrating the four huadredth anniversary of the dlscov- 
ery of America by Ohristopher Columhus, by holding an International ex- 
position of arts, industries, manufacture?, and the products of the eoil, 
mine and sea, in the clty of Chicago, lu the state of lùinoîs." 
"Sec. 2. ïhat a commission, to eonslst of two comuilssloners from each state 
ahd terrltory of the United States and from tlie District of Columbia, and eight 
commlssloners-at-large, is hereby constltuted to be designated as the World's 
Columbian Commission." 

"Sec. 5. That sald commission be empowered In its discrétion to accept for 
the purposes of the World's Columbian Exposition such site as may be selected 
and offered, and such plans ànd spécifications of buildiilgs to be erected for 
such purposé, at the expense of and tendered by the corporation organized un- 
der the laws of the state of Illinois, known as ,'The World's Exposition of 
Eighteen Hundred and Nlnety-Two': provided, that sald site so tendered, and 
the buildings proposed to be erected thereon, shall be deemed by sald commis- 
sion adéquate to the purposes of sald Exposition; and provided, that said 
commission shall be satisfied that the said coitporation has an actual bona Mp 
and valld subseriptlon to Its capital stock, which wlU secure the paymeut of 
at least flve millions of dollars, of which not less than five hundred thousaml 
dollars shall hâve been pald In, and that the further sum of five million 
dollars, making In ail ten nilllfen dollars, will be provided by sald corporation 
In ample tlme for its needfill Usé, during thie prosecution of the wOrk for thj 
complète préparation for sald Exposition. : . 

"Sec. 6.; That the said commission shall allot space for exhlbitors, preparo 
a classification of exhibits, deterniine the plan and scope .of the Exposition, 
and shàll appoint ajl judges and exarhiner^ for the Exposition, awafd ail pre- 
miums, li 'any, ànd generalljr haVe Charge of ail intercourse with the exhlbitors 
and the représentatives of forelgn mations. *. « *" 

"S€0,..lO.i That wheneveï; the président qf the United States shall be noti- 
fled by the commission that provision has been inade for grounçls and buildings 
for thé uses hërein provided fctr, and th ère has also been fllêd wlth hlm by 
the sald eorpOTâtlon, known as "The World's Exposition of Eighteen Hundred 
and i Ninety-iTIfo,' satlsfactory |)roof fhat a sum not less than ten million dol- 
lars, to be used and expendefl for the purposes of the Exposition herein author- 
ized, has In fact been raised or provided for. by subseriptlon or other legally 
blndliig meahs, hè Shall be authorized, through the departrùent of state, to 
make proclamation ôf the salue, Setting'forth the tlme at Which the Exposition 
•will open and Close, and th© place at which it will be held; and he shall com- 
munlcate tjt>,'the diplomatie représentatives of foreign nations copies of the 
same, together wlth such régulations as may be adopted by the commission, 
for publication ^ in their respective countrles, and he shall, in behalf of the 
govemmeht ahd p'eOple, invite iCbreign nations to take part Ih the sald Exposi- 
tion ànd appoint représentatives thereto." 

The proclàoiation of the président, issned on December 24, 1890, 
contained the folio wing: 

"Whereas,, sajtisfactory proof has been presented to me that provision has 
been made for adéquate grbunds and buildings for thç uses of the World's 
Columbian Exposition, and that a sum not less than $10,000,000, to be used 
and expendfedi (or the purposes of said Exposition, has been provided in accord- 
ance wlth the' conditions and requirements of section 10 of ap act entitled 'An 
act to provide for celebrating the four hundredth anniversary Ôf the discovery 
of America by Chrlstopher Oolumbus, by holding an international exhibition 
of arts, Industries, manufacturés and the product of the soll, mine and sea, In 
the City of Chicago, in the state of Illinois.' Approved Aprll 25, 1890. Now, 
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therefore, I, Benjamin Harrison, président of the Uuited States, by virtue of 
the authority vested in me by said act do hereby déclare and proelaim that 
such international exhibition will be opened on the flrst day of May, in the 
year eighteen hundred and ninety-three, in the city of Chicago, in the state of 
Illinois, and will not be closed before the last ïhursday in October of the same 
year. And, in the name of the government and of the people of the United 
States, I do hereby invite ail the nations of the earth to take part in the com- 
mémoration of an event that is pre-eminent in human history and of lasting 
Interest to mankind, by appointing représentatives thereto, and sending such 
exhibits to the World's Columbian Exposition as will most fitly and fully illus- 
trate their resources, their industries, and their progress In eivilization. In 
testlmony whereof," etc. 

This invitation was communicated in the regular way to the 
French government early in the ensuing Pebruary, and by letter of 
Mareh 5, 1891, the secretary of state announced to the director gên- 
erai of the Exposition Ck)inpany "the formai acceptance by the gov- 
ernment of France of the president's invitation to partieipate in the 
Chicago Exposition of 1893." 

On November 5, 1891, the secretary of the treasury issued régula- 
tions relative to free importation of articles for exhibition, embra- 
cing the following rules: 

"Rule 10. Articles sent by foreign governments to the Exposition, which are 
used solely for government pnrposes and are not intended for sale, will be ad- 
mltted to entry at the exterior port of arrivai on certiflcates of the proper 
foreign commissioner, without the production of invoice. But It is desired that 
the estlmated value of each package shall be stated on the certiflcate or bill 
of lading, in order that the pecuniary responsibility of the transporta tion Com- 
pany may be flxed." 

"Rule 12. The buildings and spaces set apart for the purposes of the Expo- 
sition are constituted 'constructive bonded warehouses and yards,' and ail for- 
eign articles placed therein under the supervision of the customs offlcers will 
be treated the same as merchandise In bond." 

"Rule 16. The articles after having been received in the Exposition will 
remain under the eustody of the customs offlcers, and must not be removed 
from the place assigned without a permit from the collecter of customs or the 
ofEcer who may be designated by him to grant such permit. In no case shall 
such articles be released from the eustody of the customs offlcers unless the- 
same shall hâve been regularly withdrawn for consumption, for warehouse, or 
for export." 

General rules and régulations under date of January 23, 1893, 
signed, "George E. Davis, Director General," were published, of which 
numbers 7 and 20 were as foUows: 

"Rule 7. Reasonable précautions will be taken for the préservation of ex- 
hibits; but the World's Columbian Exposition will not be responsible for any 
damage to, or for the loss or destruction of, an exhibit, resulting from any 
cause." 

"Rule 20. Immediately after the close of the Exposition, exhibitors must 
remove their effects, and complète such removal before January Ist, 1894. 
Goods then remaining will be removed and disposed of under the direction of 
the World's Columbian Exposition." 

On June 21, 1893, the board of directors of the Exposition Com- 
pany adopted the following resolution, which was never revoked: 

"Resolved, that George R. Davis be recognized as director gênerai by this 
corporation, subject, however, to the express right at any tlme of the board of 
directors or its executive committee to revoke such action." 
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An officiai circular was issued, under date of December, 1891, con- 
taining twenty-flve "General Kegulations for Foreign Exkibitors," 
of which the f ollowing are pertinent hère : 

"(5) Before November 1, 1892, the foreign commissions must furnisli the 
dire<;tor gênerai with approximate plans showing the manner of allotting the 
space assigned to them, and also with lists of their exhlbitors, and other infor- 
mation necessary for the préparation of the otHcial catalogue." 

"(9) If products are Intended for compétition, it must be so stated by the ex- 
hibitor. If net, they will be excluded from the examinatlon by the Interna- 
tional jurlés." 

"(13) The World's Columblan Exposition will talie précautions for the safe 
préservation of ail objects in the exhibition, but it will in no way be re- 
sponsible for damages or loss of any kind, or for accidents by flre, or otherwise, 
however originatlng. 

"(14) Favorable facilitles will be arrangea by which exhlbitors or foreign 
commissions may insure thelr own goods. Foreign commissions may employ 
watehmen of thelr own choice to guard their goods during the hours the Expo- 
sition is open to the public, subject to the rules and régulations of the Exposi- 
tion. 

"Note. A thoroughiy equipped fire department will proteet the buildings and 
exhibits, and a large police force will maintain. order. The entlre Exposition 
grounds wIU be under the immédiate supervision of the city of Chicago and of 
the State of Illinois. A guard equal to any possible eontingeney is thus pro- 
vided; the municipal authority being upheld, if necessary, by the state troops, 
and the state by the army of the United States, so that no appréhension need 
arise as to losses resulting from lawlessness." 

"(23) Immediately after the close of the Exposition, exhlbitors shall remove 
their effects, and complète such removal before January 1, 1894. Goods then 
remaining will be removed and sold for expenses, or otherwise disposed of un- 
der the direction of the World's Columbian Exposition." 

"(25) AU communications concernlng the Exposition will be addressed to the 
Director General World's Columbian Exposition, Chicago, Illinois, U. S. A." 

Thèse régulations were submitted to ail exhlbitors at the time of 
the allotment of space, and were in force when the exhibits were 
installed. The director gênerai made ail allotments of space both to 
domestic and foreign exhlbitors, and, desiring to get the représen- 
tative nations in the center of Manufactures Building, assigned there 
"one hundred thousand feet to each of the nations, Great Britain, 
Germany, America, and France." The French consul, at or before 
the time of accepting the allotment, propounded to the director gên- 
erai written interrogatories, of which the fourth and ninth, and the 
answers thereto, were read in évidence, and are as follows: 

"(4) On the other hand, the same section (13) says the Exposition wlU talie 
précautions for the safe préservation of objects, but will in no way be respon- 
sible for damage or loss, or for accidents by fire or otherwise. What are 
the précautions spoken of going to be? Answer. Protection will cousist of a 
thoroughiy equipped fire department, and a large police force." 

"(9) About any other losses to be incurred otherwise than by tire, under 
what jurlsdietlon and police régulation is the International exhlbit going to be 
placedV Are the grounds and buildings going to be treated for public protec- 
tion nke U. S. warehouses, sub.iect to the fédéral laws and courts, or under 
state and mimlcipal laws of police? Answer. Foreign exhibits will be under ' 
the Immédiate charge of oflicers of the U. S. government. Tire en tire Exposi- 
tion grounds and buildings will be under the immédiate jurlsdietlon of the 
municipality of the city of Chicago and the state of Illinois. A pohce force 
and guard, equal to any possible eontingeney, will be provided. Under our 
System of government, the authority of the municipality is upheld by the state, 
and the state by the gênerai government, so that no appréhension need arise 
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as to losses resulting from aets of lawlessness; such an occurrence being, at 
most, a very remote possibility." 

Thèse are the facts in évidence on which mnst be determined wliat 
measure of diligence the plaintif! in error became bonnd from the 
beginning to exercise in order to protect exhlbits from harm; and, 
before proceeding to the circumstances of the loss which occurred, 
it is well to consider that question. It is net contended that at the 
time of the loss greater diligence was obligatory than at any time 
before, and we do not flnd it necessary to inquire whether after 
January 1, 1894, a less degree of care than before that date was re- 
qnired. If the case turned upon that question, it would involve the 
inquiry to what extent the Exposition Company was responsible for 
the failure of the défendant in error to remove its exhibits before 
the injury was suffered, and, the évidence on the point being con- 
flicting, the flnding of the court could not be reviewed. 

What obligation did the plaintiff in error incur to the French re- 
public or to other exhibitors, or under what duty did it come, for a 
breach of which it may be held responsible? Distinct notice was 
given to ail proposing to make exhibits, and especially to the French 
consul, that the Exposition Company would take précautions for the 
safe préservation of ail objects in the exhibition, but would "in no 
way be responsible for damage or loss of any kind, or for accidents 
by lire, or otherwise, however originating." Yet, for reasons stated 
in its opinion (83 Fed. 109), the court below held it to be the law of 
the case "that the management of the Exposition was under légal 
obligations to safeguard by the highest intelligence and protection 
compatible with the ephemeral character of the buildings the ex- 
hibits of the plaintiff, the French republic and the French citizens, 
and that such obligation is not escaped by the exempting clauses 
contained in the régulations promulgated by the director gênerai." 
The position asserted in the brief for the défendant in error is that 
the relation between the parties "was plainly that of bailee and 
bailor"; "that it was a bailment made by défendant in error with 
plaintiff in error at the request of, and for the sole use and beneflt 
of, the latter, and so continued until the damage was doue. It was 
the bailment known as a 'commodatum.' " The déclaration, how- 
ever, can hardly be deemed to présent the case on that theory, 
though in each count there is an averment that the plaintiff's goods 
were put on exhibition at the request and for the profit and beneflt 
of the défendant, "without recompense or reward to said plaintiff 
moving from said défendant or any other person." That is not 
équivalent to an allégation that the part taken by France in the 
Exposition was not intended for the beneflt of the republic or of the 
French people. The French exhibits, like ail from abroad, came into 
the Exposition with ,a pecuniary value attached to each article. 
Some of the articles were intended for sale, and some were sold 
before removal, and while others, including ail that were injured, 
were there for exhibition only, yet with those for sale they consti- 
tuted but one exhibit and one bailment, if bailment there was. 
The idea of calling the French exhibit a loan to the Exposition is 
hardly possible. Seven hundred thousand dollars of public money 
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was eXperided by the republic in making it, and, eyén if ît could be- 
called a loan to the Exposition, it would be difflcult to belieVe tbat it 
was made solely for the beneflt of the local corporation, and without 
thought for commercial advantage and for the glory 6f France. 
There was at most a bailment for the beneflt of both parties, under 
which, but for the provision against liability, the bailée would hâve 
been responsible for a fallure of ordinary care. If it were neces- 
sary to define mûre accurately the measure of responsibility, in the 
absence of a stipulation on the subject, the nearest analogies, per- 
haps, would be found -in the décisions concerning àgrlcultural so- 
cieties. Like suCh societies, the World's Columbian Exposition 
owed a duty to the visiting public to render its grounds and build- 
ings reasonably safe for ail persons in lawful attendance; yet in 
Phillips V. Society, 60 Wis. 401, 19 N. W. 377, where a visitor was 
hurt while stepping over a revolving shaft in use by the Society, it 
was held that the plaintiff could recover only for a failure to exer- 
cise ordinary care. See, also, Brown v. Society, 47 Me. 275; Dunn 
V. Society, 46 Ohio St. 93, 18 N. E. 496. The more gênerai holding 
seems to be that such organizations are private corporations (2 Am. & 
Eng. Ene. Law, 19), but in some states, including Hlinois, they are 
treated as public or quasi public bodies (Society v. Hunter, 110 111. 
155). In this case it was said that the reorganization of the Com- 
pany as â joint-stock company did not render it a corporation for 
private gain or profit," or change its character f rom a public to a 
private institution. Yet in that instance it was true, as it is of 
every such society, and as this court in the World's Columbian Expo- 
sition Case, 18 U. S. App. 42, 164, 6 G. G. A. 74, 56 Fed. 670, declared 
of the Exposition Company, that it "was organized for pecuniary 
gain." To the end of obtaining the money to pay expenses, that was 
necessarily so ; but that there was from the beginning no intention 
or expectation of making gains beyond, or even approxîmately equal 
to, the expenses of the Exposition, the well-known facts admit of no 
doubt. But whether, upon gênerai principles, such societies owe 
the same duty to a member or an exhibitor as to a stranger, coming 
within their gâtes, to protect his person and property from harm, we 
need not détermine. If the rule should be so established, and cer- 
tainly if it becomes known that only the highest intelligence and 
care consistent with the situation will exempt from liability, men 
may be expected to be slow to dévote their énergies and money to 
such enterprises, unless, indeed, by express disavowal or stipulation 
the risks which are necesSarily incident thereto can be escaped. 

Is there good reason why the notice given by the Exposition Com- 
pany to exhibitors, that it would "in no way be responsible for dam- 
ages or loss of any kind, * « * however originating," should 
not be given full effect according to its ferma? We perceive none. 
Eefereûce has been made to the doctrine, which is familitir as ap- 
plied to common carriers, that public policy f orbidS contracts for ex- 
emption from liability for négligence, ând a passage has been cited 
from CoOley on Torts (page 687) to the effect that the reasons which 
forbid sath contracts "apply universally, and should be held to de- 
f eat ail contracts by which a party undertakes to put another at the 
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mercy of his own faulty conduct." It is not tlie province of a text 
Tvriter, any more than of a court, to cover by a dictum the entire 
range of possibilities in the application of a doctrine. The expres- 
sion quoted is faulty, in that it assumes that every contract for ex- 
emption from the conséquences of négligence necessarily implies an 
effort or undertaking of the party "to put another at the mercy of 
his own faulty conduct." That is perhaps so when the stipulated 
exemption is in favor of a natural person, who is to perform the 
contract without the employment of an agent, but it is not so when 
the exemption is in favor of a corporation, which can act, or of a 
person who proposes to act, only by agents; and it is easy to sug- 
gest many possibilities of contracts against liability for the négli- 
gence of agents or servants under circumstances admitting of no 
conceivable considération of public policy to the contrary. Indeed, 
there is no apparent reason for declaring invalid a provision in the 
articles of any partnership or private corporation to the effect that 
the partnership should not be liable to a member, or the corporation 
to a stockholder, for the négligence of any employé or agent, unless, 
fterhaps, the agent be a vice principal, and whether there should be 
that exception is by no means clear. Many of the clubs existing in 
the larger cities of the country are conducted much in the manner 
of hôtels. Are they liable, even without provision in the articles of 
incorporation to the contrary, to members for losses suffered while 
in attendance? There is certainly no reason in public policy against 
a provision in the by-laws or constitution of such a club against such 
liability. Indeed, what policy of the law is there against an agree- 
ment between the stockholders of a hôtel company, or a Pullman 
or Wagner Palace-Car Company, that there shall be no corpor^te 
liability to a stockholder for any loss or injury suffered by reason 
of the négligence of an employé or servant of the company ? What- 
ever may be determined to be the proper answer to any of thèse sug- 
gestions, we hâve no doubt of the validity of the exempting clause 
hère in question, to the extent, at least, of any négligence not charge- 
able directly to the board of directors or managing officers of the 
Exposition Company, and not of a distinctly gross or wanton or 
willful character. Since such négligence is not charged in any count 
of the déclaration, this review miglit stop at this point, without in- 
quiry into the évidence, or into the character or degree of négligence 
which the évidence tends to show. It being undeniable that the 
plaintiflf in error gave notice to défendant in error that it would in 
no event be liable for any damage or loss, however caused, the rela- 
tion between the parties is essentially différent from that declaied 
upon; and the variance is so radical, perhaps, as to make recovery, 
on the déclaration as it is, impossible. "In framing a déclaration 
in an action on the case," as was said in our flrst opinion herein, "the 
State of facts upon which the légal obligation or duty alleged to 
hâve been violated arose must be shown." The exempting clause 
being a fact in the case, no statement of the relation in wliich the 
parties stood to each other can be adéquate which does not include 
that fact. So, too, of the contention advanced at the last hearing, 
that it was only necessary for the plaintiff to aver the delivery of the 
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goods, and a failure of the bailee to return them m good condition, 
the bnrden of showing an excuse being on the défendant; but, in 
order to hâve put the^ case in that posture, it was necessary to liave 
alleged facts showing a baibnent of that character, and in an at- 
tempt to do so, on a tûl statement of the facts disclosed in évidence, 
the pleader must hâve encountered a serions, if not insuperable, 
obstacle, both in the notice given, that the Exposition Company 
would not be responsible for any loss, and in the custom-house régu- 
lations, which put it out of the power of the management, without 
prior action of custom-house offlcers, to return, or to change the 
place of deposit of, foreign exhibits. 

The fact bas not been overloolied that the réservation against lia- 
bility for loss or damage was preceded by the statement that the 
Exposition Company would "take précautions for the safe préserva- 
tion of ail objects in the exhibition," and that in the appended note 
it was said, "A thoroughly equipped fire department will protect the 
buildings and exhibits, and a large police force will maintain order," 
etc. When the entire note is taken into considération, in connec- 
tion with the very explicit provision against liability for any loss 
or damage, however caused, it is évident that there was no inten- 
tion to express a contract obligation on the part of the company to 
establish and hâve ready upon every emergency a well-equipped fire 
department, police force, etc. The purpose was simply to announce 
the intention of the management, with the aid of the city authopi 
ties, and those of the state and of the United States, if necessary, 
to do the things stated; but for the performance of that intention 
they pledged only their good faith, stimulated neoessarily by high 
motives and a désire for the success of the enterprise, but unafEected 
by pecuniary responsibility for failure. 

This brings us to a considération of the évidence, without référ- 
ence to the pleadings: "The several acts of négligence, which in 
themselves," according to the brief for the défendant in error, are 
supposed to "constitute such affirmative négligence as renders plain- 
tiff in error liable," are summarized in the brief as follows: 

"First, thé removal or dlsmantling of the hlgh-pressure engines or apparatus, 
thereby disabllng the fire department and renderlng the standpipe useless; sec- 
ond, the diminution In the nunaber of guarda, by whieh Irreaponslble and evil- 
disposed persons could not be properly watched and guarded against; third, 
the free admission of any and ail persons to the grounds before the removal 
of the exhibits; fourth, the diminution in the number of ûre engines, leaving 
an entirely Inadéquate protection against fire; fifth, the failure to furnish 
promptly and seasonably the cases In which the goods were to be packed for 
removal, and which were In the custody of the défendant; slxth, the failure 
to provide cars for the rernoval of plaintifE's exhibits in due time after tlie close 
of the Exposition; seventh, the failure to promptly protect plaintifC's exhibits 
after the fire had started, or to remove them to a place of safety; eighth, the 
refusai to permit plaintifC's agents and employés, after the flre had started, to 
protect Its exhibits or remove them to a place of safety." 

Ohief stress has been placed upon the flrst and fourth propositions, 
and they will be considered last. 

The nUmber of guards was greatly reduced after the close of the 
Exposition, but there is no ground for saying that the number re- 
tained was less than was supposed to be necessary, and it does not 
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appear tliat the loss suffered was attributable to tlie réduction, 
(iiiaids were kept in ail the buildings, but that "tram[)s and va- 
grants nested within tlieir walls" we find no évidence in the record, 
except that after the Ist of January, 1894, when the gâtes of the 
park could no longer be kept closed, such eharacters came in large 
numbers upon the grounds. The fire originated in the Casino, 
where flve guards were stationed, and, while the origin of the flre 
is not explajned, there is no évidence that it was caused by trainps; 
and, if it were, further proof would be necessary to impose liability 
upon the plaintiff in error. The free admission oî any and ail per- 
sons to the grounds before the removal of the exhibits it was not 
in the power or duty of the management to forbid or control. If 
there was a failure to furnish the cases in which the goods were to 
be packed, or to provide cars for their removal, the failure was not 
a proximate cause of the fire nor of the conséquent loss. If there 
was a failure promptly to protect the plaintiff's exhibits after the 
flre had started, or to remove them, or a refusai to permit the plain- 
tiff's agents and employés to protect or to remove them to a place 
of safety, the responsibility was with the fire department and the 
guards or other subordinate employés, whose conduct at the time 
the management could not, and prudently would not, hâve attempted 
to control. The évidence shows that the guards and police were 
busy in guarding the doors of the Manufactures Building against 
crowds pushing for entrance, and that, with the others, two or three 
agents of the plaintiff were for a time denied admission. That the 
removal of goods ont of danger was not authoritatively forbidden is 
demonstrated by the fact that the most valuable part of the exhibit 
was removed; and the uncontradicted testimony of Mr. Higgin- 
botham, the président of the Exposition Company, is that he arrived 
upon the ground shortly before nine o'clock, and a few minutes later 
entered the Manufactures Building, where he remained until the 
flre was under control, and that "he observed no attempt on the part 
of those in control of the exhibits to remove them," and that nothing 
was said to him about removal. Even if removal was possible and 
was prevented, it was the resuit of the confusion and stress of the 
situation, and in no reasonable view could it be deemed to supply the 
ground for an action for damages. Ail thèse matters, whatever 
otherwise might be their merits, are within the fair scope of the 
exemption from liability, of which ail exhibitors had timely notice, 
and, besides, were warned to provide against the obviously very 
great risks of the situation by employing watchmen of their own 
choice and by insuring their goods. 

The same considérations are conclusive against liability for "the 
dismantling of the high-pressure engine or apparatus," and "the 
diminution in the number of flre engines." The high-pressure en- 
gine belonged to exhibitors, who dismantled it for the purpose of re- 
moval, as they had a right to do; and the only possible duty of the 
management was to replace it with an adéquate substitute, if one 
was needed to keep the standpipe ready for an emergency. Such a 
substitute was not needed. The proof shows that it became neces- 
sary in December to let the water out of the pipe in order to prevent 
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freezing, but that it was practicable at auy time to return the water 
therein to the requisite level "under such pressure as could hâve 
been imparted by a fire engins" ; and, according to the opinion of the 
court below, if that had bèen doue "the présence of two or three 
tçuards on the roof, distributing the water over the walks, would hâve 
prevented the ignition, and thus totàlly prevented the injury to the 
French exhibits." It was not until near four hour» after the flre 
began, and twenty-five or more flre engines had been brought upon 
the ground, that the board walk on the roof of the Manufactures 
Building began tô be in obvious danger; and there was therefore 
ample time to hâve attached to the standpipe an engine, — the float- 
ing engine was perhaps the most available, — and to hâve been ready 
for the emergency when it came. At a later hour, when the walk 
had ignited, but when there was yet time to extinguish the flame 
before it reached the French exhibits, the fire chief or marshal was 
urged by an employé of the défendant to conneet an. engine with the 
standpipe; but no attempt in that direction was tnade, and the 
blâme manifestly is with the flre department, and not with the 
management of the Exposition. Again, there was in the Manufac- 
tures Building a supply of flre extinguishers, with wbich, but for the 
cold, the e£f ect of which on extinguishers does not appear to hâve 
been understood, incipient Ares in the walk might hâve been ex- 
tinguished. The flre was flnally extinguished, after doing the dam- 
age coraplained of, by caïrying up long lines of hose, — a fact which 
demonstrates that the water could hâve been forced up the stand- 
pipe by the pressure of a flre engine, — and, if hose had been carried 
up immediately upon the change of wind which brought danger to the 
Manufactures Building, the burning of the walk and of the exhibits 
below would hâve, been prevented. There are other pertinent cir- 
cumstances, but it is enough to state our conclusion that, if there 
wàs fàult of the Exposition Cîompany in respect to the arrangements 
for forcing water through the standpipe^ it was by no means of such 
a character as not to be covered by the stipulation for exemption 
from liability. The plaintifï in error never had upon the grounds 
more tJian eight flre engines of its own, — a numbêr manifestly in- 
adéquate to meet probable emergencies. The reliance always and 
necessarily was upon aid from the flre department of Chicago, and 
that aid in this instance was furnished with notable promptness. 
It is not shown nor is it probable that, if the number of engines kept 
on the grounds had remained undjminished, the number brought 
promptly or flnally into action would hâve been greater or more 
efficient. Whatever fault there was in the management of the en- 
gines, in respect to the Manufactures Building, occurred after they 
were on the ground, and for that fault the Exposition Company was 
not, and could not hâve been, responsible, since its engines, whether 
few or many, were, when in action, like those of the city, under the 
control of the flre marshal of the city. The guards, too, acted under 
the direction of the police. 

It is important to observe that in respect to ail the matters com- 
jdained of which had a direct relation to the safety of the exhibits, 
tlie réduction in the number of guards and fire engines, and the 
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dismantling of the engines and pumps connected with tlie stand- 
pipe, no agent of tlie défendant in error, and no exliibitor or other 
person, made complaint of wliat was done, or suggested that otiier 
précautions against flre or other danger was necessary. 

The judgment below is reversed, and the cause remanded, with di- 
rection to grant a new trial. 



PJCHARDSON V. SWIFT & CO. 
(Circuit Court of Appeals, Seventh Circuit. October 3, 1899.) 

No. 582. 

1. Triât. — Dikbcïion of Verdict. 

Tlie rule tliat, wliere tliere is doubt of the right of a party to go to tlio 
jury, the doubt should be resolved in favor of the right, is especially 
applicable when the issue is one of négligence, which ordinarily iiiust be 
determined by inference from the circumstances proved, rather than upou 
direct évidence. 

2. Mastbr and Sekvant — Action for Personal Injury — Failure to Instbuct 

Servant. 

PlaintlfE, an employé in a paclîing house, was talien from his accustometl 
work, and dlrected to feed a sausage machine with chopped méat, whicli 
was shoveled into a hopper about a foot in depth above the revolving 
knives. As the méat did not seem to be feediug properly, the hopper 
being nearly fuU, plaintiff placed his hand uiion it to press it down. Tlie 
méat below had fed intb the machine, leaving a erust formed across the 
top, which broke when plaintiff touched it, and his hand went througli 
the space into the machine, resulting in his injury. It appeared that the 
formation of such crusts was of occasional occurrence, but plaintiff had no 
knowledge of it. Held, that the question whether the master was négli- 
gent in failing to inform plaintifï of such fact was not one of law, al- 
though the facts were not disijuted, but, rather, of mixed law and fact, 
to be determined by the jury under proper instructions. 

Jenkins, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of JQlinois. 

Ira C. Wood and William Gamett, Jr., for plaintiff in error. 
O. W. Dyes, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

WOODS, Circuit Judge. James F. Eichardson, the plaintiff in 
«^rror, was the plaintiff in the action, which was brought to recover 
for Personal injury incurred while in the service of the défendant in 
error, Swift &Co., at Kansas City. The court directed a verdict for 
the défendant, and on that action error is assigned. 

Summarized according to the déclaration and the évidence, the 
case is this: The plaintiff was called away tempo rarily from his 
accustomed work, which did not expose him to the dangers of con- 
tact with machinery, and put to feediug fat pork. already so flneiv- 
eut as to be in a mushy state, into the hopper of a sausage grinder, 
using a shovel for the pui-pose. Skilk J or experienced meu were 
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commonly employed to do that work, and they knew, but the plaintiff 
did not know, and when assigned to this work was net informed, of 
the occasional. formation of thin ci^uSts of méat in the hopper above 
the knives. The plaintiff, while at work, observed that the raeat 
was standing without apparent movenient withih two inches of the 
top of the hopper, which was about a foot deep, and, supposing it 
to be packed and clogged in the narrow passage near the knives, put 
his left hand upon it or into it for the purpose of pushing it down. 
The mère crust, which was actually there, broke at his touch, and with 
it his hand went down, was caught and eut off, and his arm drawnin 
and so mangled that amputation above the elbow was necessary. 
Shortly àfter he was hurt, the plaintiff subscribed a statement whieli 
in some particulars was inconsistent with his testimony. 
In directing the verdict, the court said: 

"There Js no claim in thls case, or at least no foundatlon for a claim, of 
any defect in the grinding machines which were used there; and the only 
claim which is made, practically, of neglect on the part of Swift & Oo., Is in the 
fact that the plaintiff was not instructed with regard to the liability of the 
méat (this fine elass of méat used for the Diamond B sausage) * * * to 
form a skim or surface. He admits that he knew of the danger which would 
exist if his hand got down to the worm, He placed his hand upon the crust 
to force it down, or work it down, whichever it might hâve been, and made a 
miscalculatlon. His hand dropped down or slipped down, and it was an acci- 
dent for which the défendant,. Swift & Co., cannot be held chargeahle." 

The question is a close one, but we think the case should hâve been 
left to the jury. While the plaintiff knew the location of the knives, 
and the danger involved in thrusting or allowing his hand to go to 
the bottom of the hopper, his testimony was that he knew nothing 
of the formation of crusts of méat in the hopper, and of the peculiar 
danger on that account to which he was exposed. Whether the de- 
fendant was guilty of actionable négligence in not having informed 
him of that phase of danger, and whether the plaintiff was himself 
free from contributory fault, were questions of fact, which, under 
proper instructions, shonld hâve been submitted to the judgment of 
the jury. In a récent case we hâve said that, when there is doubt 
of the right of a party to go to the jury, "the doubt should be re- 
solved in favor of the right" (Nyback v. Lumber Co., 90 Fed. 774); 
and the suggestion is especially applicable when the issue is one of 
négligence, or the like, which ordinarily must be determined by in- 
ference from the circumstanees proved, rather than upon direct évi- 
dence. We dissent from nothing to be found in the opinion in Cole 
V. Kailway Co., 71 Wis. 114, 37 N. W. 84, and other cases cited. In 
no case of which we hâve knowledge has it been held, and we do not 
hold, that the mère fact that the employer requests his employé to 
perform a temporary work, outside of his ordinary employment, is 
a violation of any duty which he owes to the employé. Whether it 
be, dépends always upon the circumstanees. In the language of the 
opinion in the Çole Case: 

"If the partlcular work ordered to be done is of a dangerous character, and 
one which requires peculiar skill in its performance, and the person directed to 
perform such work has not the requislte knowledge or sUlll for doing the work 
with s'.afety, and such want of skill or knowledge is known, or might be rea- 
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sonably supposed to be known, to the employer, in that case the direction of 
tlie employer to do the Vfork might be justly held to be a violation of tlie duty 
which he owes to his employé, even thoiigh the employé undertook to do the 
work without objection or protest on his part." 

It is of little or no signiflcance that the plaintifiE in error was called 
away from his accustomed work. The défendant is liable on the 
proofs, if at ail, not for failure to inform him of the ordinary dangers 
of the work to which he was assigned, but for the failure to warn 
him of the spécial danger, which, for the présent purpose it is as- 
sumed, was of a character which a man of ordinary expérience and 
intelligence was not likely to understand or apprehend. Whether it 
was of that character was for the jury to say. It is not correct to 
say of the, plaintif: that he "knew it was dangerous to put his hand 
into the hopper while the worm was revolving." If the hopper had 
been f ull of méat, as it seemed to be, there would hâve been no neces- 
sary danger; and, if he had known of the condition or of the possi- 
bility of the condition of the méat being as it was, he could, with cau- 
tion, hâve inserted his hand without the least probable risk. The 
question of the négligence of the master cannot be determined as a 
matter of law. There may be little or no dispute about the facts 
and circumstances in évidence, but whether the inference of mixed 
law and fact shall be one way or the other can rarely be so clear, and 
was not in this case so clear, as to justify a withdrawal of the question 
from the jury. 

Much testimony was taken, and something has been said in argu- 
ment, about the location of the sausage machines so near the wall 
that they could not hâve been fed from the side next to the wall, 
but we do not perceive actionable matter in that alone. If the plain- 
tiff is not entitled to complain that he was not properly informed of 
the peculiar danger which has been considered, he is left, it would 
seem, without ground for saying that he did not assume whatever 
risk was involved in being compelled to stand on one side rather than 
the other of the machine. In that respect there was no concealment 
of fact or of probable conséquences. 

In respect to the amended counts of the déclaration to which de- 
murrers were sustained, if there was error, it has not been shown 
to be material. Under the remaining counts, or some of them, the 
évidence offered was admissible. The judgment below is reversed, 
with direction to grant a new trial. 

BAKER, District Judge (concurring). When a master takes a 
servant from his accustomed employment and puts him to a service 
with which he knows he is unacquainted, and which service involves 
a hidden danger, which is known to the master, or which by tho 
exercise of ordinary care he might hâve known, and which is un- 
known to the servant, it is the master's duty to warn the servant of 
such hidden danger. The jury would hâve been authorized to flnd 
that the formation of a thin surface of méat near the top of the hop- 
per, with nothing between it and the revolving knives at the bottom 
of the hopper, constituted a hidden danger. The plaintifï may wcll 
hâve believed that the méat formed a compact mass from its surface 
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down to or neai" the knives, and that it would require considérable 
forÇp' io préss it down npon tl)L,^^, and tliat such pressure çould be 
appïied with safety. ïte shapë of the hopper, hv/oad at tie, top and 
narrow at the bottom,. was well calculated to induce suçh a belief. 
In my opinion', the évidence was such as to maKe it à; question of fact 
for thç jury 'Wh.ether the danger was a hidden one, \v'hether it wàs 
knowri or ought tp hàVe been Imowh by the defëtidant and was un- 
knowù; to thé plàintiff; and whether the défendant was not at fault 
in failing to wârn thé plàintiff of such hidden danger, and whether 
the plàtifatiff was without contributory fault. For thesé reasons. 1 
agrée that the judgment shoùld be rèversed and a new trial awarded. 

JENKtfîS, Circuit Judge (dissénting). I am unable to concur in 
the jud^iiient bf the court j and for the f oUowing reasons: 

1. Thé plàintiff in errot at the tilne of his injury W^as a man of ma- 
ture yeàrg 4hd of ordiriâiy întélligencé. Hé had been in thé service 
of the defendaLht in errot in and abdut its works for a period of two 
years. He l^ad been ehiployed in the room wheré he met his injury 
for two mohths prioi* thereto. Hé knew generally the character of 
the machinés used, aîthoùgh not employed in their opération. He 
was temporarily called frôrd his ûsual work into that i'dom to feed 
one of the Ifbppers. The révolviûg worm or knives in which his 
hand and àrra were cauight were, to his knowledge, sitùated one foot 
below the. top of the hopper. Under such circumstancéis; there was 
no duty dèVblVihg upori thé master to infonn the servant of the dan- 
gers inpident td the service. Rèed v. Stockniever, 34 U. S. App. 
727, 20 G. C.'A. 381, and 74 Fed. 186=; Logging Co. v. Schneider, 34 
U. S. App. 743, SO O. G. A. 300, and 74 Fed. 195 ; Gole v. Eailway Go.. 
71 Wis. 114,37 N. W. 84; Bailey, Mast. Liab. 2âO, and cases cited. 
I hâve no contention with thé doctrine that the master is bound to 
disclose a hiddeû danger known to the master, and whiçh he knows is 
unknown by ' the serVàiit, but I cannot understand that that rule 
should apply hfere. The servant knew that it was dângerous under 
any circumstances to put his hand ihto the hopper while the worm 
was revoIvin^J" The supposed hidden danger Was the formation of 
an arched cnï'st ôf méat, with a space between it and the revolving 
knives, — forniéd probably by the pressure of the méat uppn the con- 
ierging sides bt the hoppër, not allowing ail of the méat to be ser\'ed 
to the revolving knives. This probably' réndered it a little more 
dângerous to press down or stir up the méat in the hopper with the 
hand, but it was dângerous at any time to use the hand in pressing 
down or stirririg up the méat. I do not understand that it is the 
duty of the master to warn the servant hoAv he may do a manifestly 
dângerous thing with the least hazard to himself . 

2. The plàintiff in error, in my judgment, was manifestly guilty 
of négligence contributing to his injury. He knew it was dânger- 
ous to put his hand within the hopper while the worm was revolving. 
It was manifestly dângerous to press down the méat with the hand 
dnring the révolutions of the worm. He should havé used some im- 
plement for that purpose, and the shovcl with which he supplied the 
méat to the hopper was a fit instrumentality. It was mère reckless- 
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ness to stir np or press down the méat in the hopper in close prox- 
imity to the revolving knives. 

3. The case rests upon uncontroverted testimony. The circum- 
stances and manner of the accident are detailed by the plaintiff in 
error. IThe facts are ftilly disclosed, and there are no inferences to 
be drawn. Under such circumstances, the question of liability of 
the master is one of law, to be determined by the court, and is beyond 
the province of a jury to décide. It is for them to détermine dispute 
of fact, not the liability which the law imposes upon ascertained fact. 
Upon the record hère, the défendant in error either did or did not 
owe the plaintiff in error the duty of warning. If it owed that dûty, 
it is liable, unless the plaintiff's négligence contributed to the injury. 
If it did not owe that duty, it is not liable. That question of liability, 
I think, is one which the court should détermine. 



STBWABT et al. v. MOREIS et aL 

(Circuit Court of Appeals, Seventh Circuit Oetober 3, 1899.]l 
No. 591. 

1. Rbvibw on Appbal— Instructions— Immatkrial Omissions. 

If the trial court omlts to state in its charge on whlch party rests tKe 
burden of proof of an Issue, and counsel does not call Its attention to 
the omission, It eannot be regarded by the appellate court as of sufflclent 
gravlty to requlre a reversai of the Judgment. 

2. Same— Exceptions and Assiqnments of Erkob on Instructions. 

When an Instruction Is claimed to carry an implication beyond vrhat Is 
expressed, the exception thereto, under the raies of the circuit court of 
appeals, should state thé particular rneaning or Implication objected to, 
and the spécification of error must aiso set eut the language of the in- 
struction. 

In Error to the Œrcuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Samuel P. McConnell, for plaintifEs in error. 
C. H. Aldrich, for défendants in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKEB, DIb- 
trict Jadge. 

WOODS, Circuit Judge. This is the second writ of error in this 
case. 60 U. S. App. 232, 32 C. C. A. 7, and 88 Ped. 461; 60 U. S, 
App. 557, 32 C. 0. A 203, and 89 Fed 290. The bUl of exception» 
shows that counsel for the plaintifFs, who are hère the plaintiffs in 
error, upon the delivery of the court's charge to the jury "excepted spe- 
ciâcally to each of the foUowing propositions of law stated in said 
charge": 

(1) "The raie of law Is that an agent iB not bound In a transaction If hc 
acts for, and Is understood as actlng for, a principal, disclosed at the time as 
the principal In the transaction; but the mère fact that In the course of thèse 
transactions he names a principal or a person for whom be may be actlng 
Is not sufflclent to exempt him from liability if he chooses subsequently to 
contract In his own name as principal, and assumes the position of principal 
In the transaction." 
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(3) "If, on^ the.other hand, It appears from the testtniony tliat Mr. Oyer- 
street, actirig for fhe plalntiffs, told Mt. Cassell that the èattle were owued by 
Wilson, and, further, so acted and conducted liimself that Mr. Cassell, repïe- 
sentlng Nelson Morris & Oo., was bound to umlerstand that they were simply 
represënting thls man Wilson, and net themselves, golug along and taklng no 
part except that of buyers' [sellers'] agents for Wilson, then the set-off is not 
sustainçd, because It would be a transaction by them simply as agents." 

(3) "If yôti flnd^that thëy (Cash, Stewart & Overstreet) so conducted them- 
selves thàt they were understood, and properly understood, by Mr. Oassell, 
representing Nelson Morris & Oo., as the principals, then you must ascertain 
the ampunt of damages sufCered by Nelson Morris & Co." 

Tbe disputed point in th.ç case was whetlier Cash, Stewart & Over- 
street were principals, or merely agents, in selling to Nelson Morris 
& Co. at litie National Stock Yards at East St. Louis, in December, 
1890, 557 iive cattle, brought there for sale by W, D. Wilson, and 
afterwards found to hâve been under a chattel mortgage. The de- 
fendants in error, having been compelled to pay the debt secured by 
the mortgage, pleaded the amount paid as a set-off against the undis- 
puted demand of the plaintiffs in error, who, it is conceded, are the 
successors, and bound b^i^ thé obligations, of Cash, Stewart & Over- 
street. 

The flrst proposition is objected to as meaning that, even though 
the jury believed the transaction to hâve been one of agency and so 
understood by the parties, yet the plaintiffs in error made themselves 
liable as principals subsequently by presenting to Nelson Morris & 
Co. a bill in their own name, and collecting thereon the price of the 
cattle. The instruction carries no such implication, and another 
part of the charge made it impossible for the jury so to understand it. 

The contention in respect to the second and third propositions is 
that by implication they imposed upon the plaintiffs in error the bur- 
den of proving that they acted in the transaction as agents, and not 
as sellers, and besides required that their position be established by 
stronger proof or greatér certainty than was necessary. Neither of 
the propositions is in itself erroneous. If the f acts were as supposed 
in each, the légal conclusion stated necessarily foUowed. The objection 
is that the word "bound" means more than should hâve been required. 
The word, as used, we think meant, and was intended by the court, 
and probf^bly weis taken by the jury, to signify, no more than "ought" 
or "bound in reason." If counsel for the plaintiffs in error feared a 
misapprehension on the part of the jury, it was his privilège and duty, 
before the jury retired, to move for a qualification or explanation of 
the cha,rge, both in respect to the degree of certainty required and in 
respect tq .the location of the burden of proof. Neither of the propo- 
sitions, it is clear,.was intended to touch the latter point; and if the 
court by pversight, or because it had settled thfe question in the prés- 
ence of the jury by :awarding the oi^ning and closing of the argument 
to the défendants in error, omitted to state fh the charge on which 
party was the buçden of an issue, and counsel did not observe or deem 
it worth while to'call to the attention of the court the omission, this 
court cannot regard the matter as of .suificient gravity to require a 
reversai of the judgment. The third proposition is not only right in 
itself, but it admits of no implication against tb,e plaintiffs either in 
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respect to the burden or degree of proof . If the plaintiffs so conduct- 
ed themselves that they were "properly understood" by the other 
party to be acting as principals, tlie reasonable and necessary con- 
clusion was tbat they intended to aet in that character. 

While we bave considered the objections to thèse parts of the 
charge on their merits, it is proper to observe that the exceptions 
thereto were not saved nor the errors speciûed in the assignaient of 
errors in the manner required by the rules of this court. By rule 10 
the party excepting must "state distinctly the several matters of law 
in the charge to which he excepts." To comply witli that require- 
nient, it may be enough sometimes merely to quote the language of 
that part of the charge which is supposed to be erroneous. That 
will do if the language quoted expresses a single proposition of law 
with unambiguous directness, but if the quotation embraces différent 
propositions, or, like those now before us, is supposed to carry im- 
plications beyond or outside of what is expressed, it is intended by 
the rule that the exception sliall state the particular meaning or im- 
plication, — the exact proposition of law objected to; and then, to 
enable this court to détermine whether the language of the court 
embodied that proposition, either expressly or by implication, it is 
necessary that the language be brought up in the bill of exceptions, 
and be set ont totidem ver bis, as required by rule 11, in the spécifi- 
cation of error. As recently amended, the rule also requires that the 
spécification of error "shall state distinctly the grounds of objection 
to an instruction given." Thèse rules, if carefully and intelligently 
followed, will accomp^sh the purpose of their adoption, namely, that 
this court shall not be compelled to consider questions not brought to 
the attention of the lower court. One is told what hidden figure to 
search for in a puzzle picture, but who, on looking at either the ex- 
ceptions or the spécifications of error in this record, would suspect 
that there was involved a question of the burden of proof, or of the 
significance of the word "bound," or of the efîect of a bill of sale made 
out hours after the transaction, as évidence that the seller named 
was in fact the seller, and not an agent for a disclosed principal? 
Other rules, like the provision in rule 24 that the spécifications of 
error in the brief of the plaintiff in error shall be followed with a 
référence to the portions of the record on which the question is raised, 
were intended merely for the convenience of the jndges, and may be 
disregarded with less risk to the party's standing in court. The judg- 
ment below is affirmed. 
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(Cirenit Court, N. D. lowa, Cedar Rapids Division. September 14, 1S09.) 

Insurance — Construction op Policy — Option to Repair— Election— Ap- 
praisement. 

A flre insurance policy contained a provision, relating to both Personal 
property and buildings insured, that in case of loss or damage tUe amount 
of tbe same shoiild be aseertained or estimated by the parties, or, in case 
of disagreement, by appraisors to be seleetcd, and that. wlipn so estimated, 
and proof o£ loss made, the same sbould be payable GO days after receipt 
96 F.— 45 
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i «f such proof, but that "it shall be optianal, however, with thls cqmpany, 
to take ail or any part of the articles at such ascertalned Or appràlsecî 
' value, and also to repalr, rebulld, or replace the property lost or damaged 
• * * within a reasonable time ou glving notice within 30 days after 
reeeipt of the proof herein required of its Intention so to do.". It further 
prpvided that the company should not bç held to hâve waived any provi- 

.sion or condition of the policy "by any act or requirement or proceedlng 
relative to the appraJsal." Ueld, that the estlmate or appi-aisal was a 
îjr&Mminary to, or a part of, the final proof of loss required, and that par- 
ticipation by the company Ip an appraisal to ascertaiu the damage doue to 
an Insured building did not constitute an élection on its part to pay such 
damage in money, whlch precluded it f rom thereafter exercislng its option 
to rebuild or repair on notice given within 30 dâys after the award of the 
appraisers was made. • 

At Law. Action on a policy of flre Insurance. Heard on motion 
to strike out parts of reply. 

' È. G. Langan and Walsh Bros.^ for plaintiff. 
George S. Steere and Hayes & Schuylér, for défendant. 

SHIRAS, iDistrict Judge (orally). From the discussion had in this 
case upon the motion to strike out parts of the reply it is made clear 
to the court that there is inYolved in the issues a question of law, the 
décision of which will materially aid counsel in determining the 
évidence to be introduced in the further progressof the case; and, as 
the parties hâve been heard lupon this question of law, the court will 
indicate the views taken thereof at the présent timei The action is 
based upon a policy of insûrance issued; by the défendant company 
upon a brick dwelling houSe owned by plaintif, and situated in the 
city of Clinton, in this state^ During the lifetime of the poUcy a flre 
happenêd^ grèatly injufing the building. Notice thereof was given 
to the company; appraisers were appointed to estimate the amount 
of the los8,-^the parties not beingableto agrée thereon; an award 
lixing the amount of the toss was made and signed by two of the ap- 
praisers, and 30 days from the signing ;thereof the company, in writ- 
ing, notifled the insured that it elected to repair the injured building. 
The question of law now presented to the court is whether, under 
the terms of the policy, it was open to the company to repair or re- 
build the injùired prémises, after having participated in an appraise- 
ment, the purpose of which was to ascertain and détermine in money 
the amount of the lOss caused by the flre to the prémises insured. On 
behalf of the plaintiff it is claimed that if the company undertakes, in 
connection with the insured, to ascertain, and détermine the amount 
of the loss through the médium of an appraisement, it thereby loses 
its right to repair or rebuild the prémises; that under the terms of 
the policy it is not open to the company to ascertain through an ap- 
praisement the amount in money of the loss it may be called upon 
to pay, and then to elect whether it will pay this amount or whether 
it will repair the prémises in lieu thereof; that this élection to repair 
the property must be exercised before the company takes any steps, 
under the provisions of the policy, for ascertaining the amount in 
money of the damage to the property insured; and that, if the com- 
pany unités with the insured in the appointment of appraisers for 
the purpose of ascertaining the amount of the loss, such appraise- 



LANGAN V. ^TKA INS. CO. ■70,7 

•ment being had, such action must be held to be an élection on the 
part of the company to indemnify the insiired by a money payment. 
The détermination of the question thus presented is dépendent upon 
the construction of the terms of the policy, which forms the con tract 
between the parties, the portions of which, pertinent to the question, 
are as foUows: In the body of the policy it is declared that: 

"The Company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be 
ascertained or estiiàated according to such actual cash value, with proper dé- 
duction for dépréciation, however eaused, and shall in no event exceed what It 
wouid then cost the insurer to repair or replace the same with material of 
like kind and quality. Said ascertainment or estimate shall be made by the 
insured and this company, or, if they differ, then by appraisers, as hereinafter 
provided; and, the amount of loss or damage having been thus determined, 
the sum for which this company is liaLle pursuant to this policy shall be pay- 
able sixty days after due notice, ascertainment, estimate, and satlsfactory 
proof of loss hâve been received by this company, In accordance with the terms 
of this policy. It shall be optional, however, with this company to take ail 
or any part of the articles at such ascertained or appraised value, and also to 
repalr, rebuild, or replace the property lost or damaged with other of hke 
kind and quality within a reasonable time, on giving notice within thirty days 
after receipt of the proof herein required of its intention so to do; but there 
can be no abandonment to this company of the property described." 

In a subséquent clause it is provided that: 

"This company shall not be held to hâve waived any provision or condition 
of this policy, or any foif eiture thereof, by any act or requirement or proceed- 
ing relative to the appraisal, or to any exceptions herein provided for." 

In construing contracts of insurance agaiust flre it must be 
borne in mind that they are not contracts for the payment of a spé- 
cifie sum of money named, but are contracts of indemnity, whereby 
the company agrées to make good to the insured, up to the limit of 
the amount named in the policy, any loss or damage eaused by flre 
to the property insured, by a pajTnent in money, or by repairing, re- 
placing, or rebuilding the property injured or destroyed. The mode 
in which the indemnity shall be given is usually left to the option of 
the company, which in each case, after a right to indemnity has ac- 
crued to the insured, must détermine, within the time allowed it by 
the terms of the policy, whether it will repair or rebuUd the property 
injured or pay in money the ascertained amount of the loss. It is 
not questioned in this case that under the terms of the policy issued 
by the company this right of élection as to the mode of indemnify- 
ing the insured in case of loss by flre is secured to the défendant, the 
insurance company, but it is claimed that it must make the élection 
bef ore entering upon an appraisal of the loss eaused by the flre ; or, 
in other words, the contention of the plaintilï is that, if the company 
calls for an ascertainment of the extent of the damage eaused by the 
flre to the insured property, or unités with the property owner in an 
appraisement of the damages, such action must be deemed in law to 
be an élection on its part to pay the loss in money, and that the com- 
pany cannot afterwards elect to make good the loss by replacing, 
r(^pairing, or rebuilding the injured property or promises. The pro^ 
ceedings to be taken in case of a flre injuring or destroying property 
covered by insurance in the défendant company are clearly pointed 
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OTltiin the policy, which forms the contract of the parties. Upon the 
bappenipg of the are it is made the duty of the insured to give notice 
thereof to the company, and to take proper charge of the property in- 
jured. Then the amount of the loss or damage is to be ascertained 
or estimated, it heing expressly declared in the policy that "said as- 
certainment or estimate shall be made by the insured and this com- 
pany, or, if they differ, then by appraisers." Under the former part 
of tliis clause in the policy, in order to establish a right to claim in- 
demnity from the company, it is necessary that the insured shall hâve 
the amount of the loss or damage ascertained, and then to furnish 
proof thereof to the company. The ascertainment of the amount of 
the loss must be had in one of the modes provided for in the policy 
itself , to wit, either by the parties agreeing on the amount, or by hav- 
ing the same ascertained by appraisers; and by the express terms of 
the policy this ascertainment of the amount of the loss, either by 
agreement or by appraisement, forms an essential part of the proof 
which must be furnished to the company as a condition précèdent to 
the right to maintain an action against the company, unless the f ur- 
nishing thereof is waived by the companv. Hamilton v. Insurance 
Co., 136 U. S. 242, 10 Sup. Ct. 945; George Dee & Sons Co. v. Key 
City Fire Ins. Co. (lowa) 73 N. W. 594. 

Turning now to the contract of the parties, what do we flnd tlierein 
provided as the steps to be taken upon the happening of a flre? In 
îhe policy it is provided that, in case loss or damage is caiised to the 
insuredproperty by flre, the insured shall forthwith give notice tliere- 
of to the company, and shall take ail proper steps to protect the in- 
jured property from further damage. Then it is provided that the 
amount of the loss shall be ascertained either by the parties agreeing 
on the amount, or, in case they differ, then by an award of apprais- 
ers appointed in the mode pointed out in the policy ; and, the amount 
of the loss having been thus determined, and satisfactory proof of 
the loss having been furnished to the company, then, in 60 days after 
receipt of such proof, the company becomes bound to pay the amount 
of the loss, it being, however, further provided that it shall be op- 
tional with the company to repair, replace, or rebuild the property 
lost or destroyed within a reasonable time, on giving notice of its 
intention so to do vi'ithin 30 days after receipt of the proof required 
by the terms of the policy. Is there any possible doubt that the 
company, when it executed the policy in suit, had the option to fulflll 
its contract of indemnity, in case of loss, by either a money payment 
or by repairing or replacing the injured property? The plaintiff does 
not claim that this right to choose between two methods of perform- 
ance was not secured to the company by the terms of the contract, but 
the contention is that, by entering into an appraisement in order to 
ascertain the amount of the loss, the company then elected between 
the tM'O modes of performance, and could not afterwards exercise 
the right to repair the building. According to this contention, the 
company is compelled to make its élection before joining w.lh the in- 
sured in any steps looking to the ascertainment of the extent of the 
damage to the property insured; but what does the policy provide 
with respect to the time within which the company may elect to re- 
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lilace ôr repair the property? It is therein recited that "it shall be 
optional, however, with this company, to take ail or any part of the 
articles at such ascertained or appraised value, and also to repair, 
rebuild, or replace the property lost or damaged with other of like 
kind and quality, within a reasonable time, on giving notice within 
thirty days after receipt of the proof herein required of its intention 
so to do." Clearly, there is thus secured to the company the right 
to elect to replace or repair the injured property within a period of 
30 days from some named time or event. When does the 30-day 
period begin to run? Not from the date of the tire, nor from the 
date when the flrst notice thereof is given to the company, but from 
the date of "the receipt of the proof herein required." What proof 
is thus referred to? Can the référence be to any other matter save 
the proof provided for in the preceding sentence, — being the proof 
necessary to be furnished as a condition précèdent to the mainte- 
nance of a suit, and which is required to be furnished in order to start 
the running of the 60-day period which must elapse after the receipt 
of proof by the company before the money payment becomes due and 
payable? The policy clearly points ont the proof that must be fur- 
nished in order to flx a liability upon the company, and then, in effect, 
it provides that within 30 days from the receipt of this proof the com- 
pany may give notice of its intention to replace or repair the injured 
property, and, if it does not give such notice, then in 60 days from 
the receipt of the proof it must pay the proper amount in money. 
Under the terms of this policy there is no other time designated for 
the beginning of the 30-day period within which the company has 
the right to give notice of its intent to replace or repair the injured 
property than the receipt of the proof of loss, and the only proof of 
loss provided for in the policy is that which, when furnished, will 
enable the insured to maintain an action against the company if the 
company does not meet the obligation on its part. This proof in- 
dudes the ascertainment of the amount of the loss either by the 
iigreement of the parties or by appraisement when they cannot agrée. 
In order to set either or both the periods of 60 and 30 days secured 
to the company to running, it is necessarj' for the insured to furnish 
the proof required by the i)olicy. Thèse periods are intended to be 
set to running at one and the same time, and by one and the same 
event, to wit, the receipt by the company of the completed proofs of 
loss called for by the policy. Under a policy worded as the one 
under considération, how can the insured terminate the élection se- 
cured to the company of indemnifying the insured for a loss suffered 
by either replacing or repairing the property or by paying the amount 
in money? Can the company be compelled to mak'e its élection in 
any other way than by the insured furnishing the proofs of loss called 
for by the policy? In what way can the insured bring to an end 
the 30-day period within which the company may elect to repair, 
replace, or rebuild, except by furnishing completed proofs of loss to 
the company, thus setting the time to running? If, in order to se- 
pure the completed proofs of loss, it is requisite that an appraisement 
should be had, upon what ground can it be successfuUy maintained 
that if the company, as it is its duty to do, unités with the insured in 
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|^>pof^^ipg;an,,^ppraisement. Qf tlie Ramages, tlie oouipan^ thereby 
y?ftiv^^ it^'figj^;t tp, déterminé,, wltlîjoi 30'çlays ;after thç' réci^ipt pf the 
cpwp|etçjq 'prQoif> whd^ier, it.will, replace or repair the injui-eà' prop- 
erty,.,9r.,pay,tliej damages in mqiiey? Tlie argumenît is, tjiàt, ,when 
tlie\ç9inpanj iu'mtés with the, inpre^.in an afipraisemèïit'of tKe dam- 
ages, it ,tiieréby elects to pay,,t,hLè sifl^ount pf tlie loss in money, but 
tliis copiStriictipn,,of. the, contràc,t. certainly does violence to the lan- 
giia;ge of the policy. Thus, ifithe hody of tUe policy^re fpund the 
wordp^;proyi(îing for the ascért^iï|ment of ;the loss by*a,ppraisers if 
the parties do not agrée, the fiiriiishing the completed proofs, anâ the 
obligation to pay within 60 d^ys thereafter; and then follows the sen- 
tence ajready quoted, in which it is said, "It shall be optional, how- 
ever, with this company to take ail ot any part of the arti,çles at such 
as.certained or appraised yalue, and also to repair, rel»uild, or replace 
thç|;prpperty Ipst or damagecl.. * * *" Thç word "hpwever" is heie 
used in its cpnjpnctive senspi pf, 'fpeyerthelesfs" or *'nptwithstanding,'' 
and its référence is to the preceding sentepce, the meaping thereof be- 
ipgi that, nptiwithstanding the provision in thé precedipg danse, provid- 
ing fpr payment in money i^vithin 60 daya after receipt of the proofs 
of Ipss, it is optional ;v\^ith the, corppany to elect to i^epair, replace, or 
rebujldithe injured property, pjrpvidcd it giyes notice o( its intention 
so to do Tj?ithin 30 days after the j^eceipt of the proofs. Th^t it was 
not the intent pf the parties to cpptrfict tha|;, if an appraisement was 
had in ôpder tp^scertain theanioupt of ttje loss, such act should be 
deem,ed to be au electiop pp part pf the pprppany tp pay in money, is 
furthpr eyidencedby the el^uisç fonnd therein yv^hich récites that "this 
compàpy shall not be he}d; tp hftve waived apy prorasion or condition 
of this poUcy, or any forfaiture thereof, by any act or; requirement or 
prpjceçdiiig relative tp the jappr^isal." If the contention of plaintiff 
be SHstained that the enteripg ipto an appraisal niust be lield to be 
a waiver on part of the company of its right to fulflll, its contract of 
indemnity by rçplacing oi;, repairing the damaged prpperty, then the 
foregping clause is rendered pf no £^vail. This provision of the con- 
tract was çvidently intended tp secupe to the company the right to 
liave the amount of the damages caused to the insured property as- 
certained by an appraisal, without thereby . losing ; any of its rights 
secured toit by the contract ;;,yetit is npw contended that, property 
construpd, the cpntract mean$ that if the company does call for or 
unité ip an appraisal of the damage, it thereby loses the right to 
replace or repair the property,— a right clearly proyided for in the con- 
tract. That this cannot be held tp be thetrue meaning of the clause 
securing to the company tlie pption to replace or rçpair the injured 
property; is eyidenced by the-,other provisions therein found. This 
clause covers ingurance upopr'perspnal as well as real property, and 
secures tp the çpmpany an pptipn in case§ of loss' to either kind of 
property. Where perspnalty -is insured, it is provided, in case of in- 
jury thereto, that the coiApanyiliasthe option to take any of the 
articles at such ascertainpd.iOr appraised value; , the meaning thereof 
being that the value of the articles of personal property is to be ascer- 
tained as it was before the fire, and the value thereof in their dam- 
aged condition, and then the cpmpany has tlae option to take the dam- 
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aged articles at the valuation flxed thereon, being in tliat event 
bound to replace the articles with others of like kind and quality, or 
10 pay the insured the value of the articles before the iire injured 
them. This option in case of Insurance upon personalty is secured 
to the Company in the same clause or sentence of the policy that 
gives to the company the right to repair the building in cases of in- 
surance upon realty, and the time within which thèse options may be 
exercised is the same in both instances, to wit, within 30 days from 
receipt of proofs by the company. Certàinly, it must be true that in 
cases of Insurance upon personalty the ascertainment by appraise- 
ment of the extent of the damages caused by a ûre does not deprive 
the company of its option to take the damaged articles at the ap- 
praised value, and if an appraisement does not defeat the option se- 
cured to the company in a case of Insurance upon personalty, why 
should it béheld to hâve that effect in a case of Insurance upon realty? 
The clause under considération deals with both kinds of insurance in 
1 lie same sentence. After providing for an appraisement, it js dr;- 
clared that it shall be optional with the company to take ail or any 
l«rt of the articles at the ascertained or appraised value, "and also 
1 repair, rebuild, or replace the property lost or damaged with other 
of like kind or quality." This part of the sentence includes both 
realty and personalty. In case articles of personalty are injured or 
destroyed, they may be replaced with others of like kind and quality. 
In case a building is damaged or destroyed, it may be repaired or 
rebuilt. This part of the clause secures to the company the right to 
make good its contract of indemnity by replacing the personalty and 
by repairing or rebuilding the realty. For illustration: A policy 
of insurance of the form of that now under cousidei*ation is issued, 
covering, as frequentîy happens, a building and its contents, being 
articles of personalty. A flre happens, injuring the building, and de- 
stroying part of its contents and injuring the remainder. An ap- 
praisement is had for the purpose of ascertaining the extent and 
amount of the loss and damage to the building and its contents. Tlie 
appraisers award that part of the personalty is a total loss, flxing 
the amount of the loss, and part is damaged, being of a certain value, 
and that the building has been injured in a given amount. Upon 
the receipt of proof of this appraisement, and before the lapse of 30 
days, the company, in writing, notifies the insured that it elects to 
take the damaged personalty at the appraised value, and to replace 
the destroyed and injured personalty with other of like kind and 
quality, and that it elects to repair the injured building. Is it 
open to the insured to say that by entering into the appraise- 
ment the company had secured the right to take the damaged 
personalty at the appraised value, but had lost the right to rejdace 
the personalty by other articles of like kind and quality? The 
contention is that by calling for an appraisement the company 
jndicates its intention to elect to make a money payment, instead 
of replacing or repairing the property, and that by uniting in a}i 
a ppiai sèment it makes the élection, and is bound thereby. Cer- 
tàinly, the terms of the policy do not déclare the act of appraisement 
to be an élection between the two modes of performance open to the 
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company. The policy requires the ascertainment of the amount of the 
loss, either by agreement or by an appraisement, as part of the coni- 
pleted proofs, and then pro vides that withiii.30 days after the receipt 
of the proofs the company may elect to replace the destroyed prop- 
erty. Is it not clear that the company will ordinarily be better 
prepared to intelligently exercise the option to perform its contraet 
of indemnity by making a money paymeût, or by replacing the injured 
or destroyed property, after the extent of the loss and damage hâve 
been àscertâinéd in the mode provided for in the policy, than if it 
is compelled to make the élection bèfore it is permitted to ascertain 
the eixtent of the loss which it is called upon to make good? Is 
there àny good reason, founded in public policy or otherwise, that 
prevents the parties from agreeing that the company shall not be 
compelled to elect between the two modes of performance until the 
amount of the loss or damage haS been ascertained either by agree- 
ment or by apprai sèment? Unless forbidden by statute or by some 
well-recognized principle of public policy, it must be true that the com- 
pany nas the right to secure to-itself the privilège of performing its 
contraet of indemnity by a money payment, or by replacing or repair- 
ing the destroyed or injured property, and to designate in the policy 
the time within which this la wful right of élection may be exercised. 
In the policy issued by the défendant company it is provided that in 
case of loss it is optional with'the company to discharge its lia- 
bility either by a money payment or by replacing or repairing the de- 
stroyed and injured property, and the mode and time within which 
Lhe company may exercise its élection as to the manner of perform- 
ance are clearly pointed out. If it elects to replace or repair the 
property, it niust so notify the insured, in writing, within 30 days 
after the receipt of the proof required to be f urnished to the company, 
and, if such notice is not given, it is held to elect to indemnify the in- 
sured by a money payment. It seems clear that this is the fair 
and reasonable construction of the terms of the policy, which évi- 
dences the contraet of the parties, and I should not hesitate in so 
holding were it not for the cases of Elliott v. Insurance Co., 79 N. W. 
452, decided by the suprême court of lowa, and McAllaster v. Insur- 
ance Co., 50 N. E. 502, decided by the court of appeals of the state of 
yew York, which are relied upon by plaintiff as sustaining the con- 
struction contended for by him. In the Elliott Case, as appears on 
the face of the 'opinionj the terms of the policy did not provide that 
action taken in the way of an appraisement should not be held to be 
a waiver of any of the conditions of the policy, and in the course 
ofthe opinion the court held that the case of Platt v. Insurance Co. 
(111. Sup^) 38 N. E. 5S0, citéd by défendant, was not in point, because 
in that case the policy provided that arbitration should not affect 
the rights of either party, and therefore, in the Elliott Case, the 
suprême court of lowa did not hâve under considération the exact 
point presented by the terms of the policy now in suit. In the 
McAllaster Gase, however, the court of appeals of New York had be- 
fore it a policy of the sameform as the one in question in this action, 
and its décision is, therefore, directly in point, and the conclusion 
thèrein reached fuUy sustains the contention , of the plaintiff herein. 
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it being held tbat "a resort to arbitration by the company is an élec- 
tion to make payment in money." In view of the fact tbat the con- 
struction I should place on the terms of the policy does not accord 
with the conclusion reached by the îs'ew York court of appeals, it is 
greatly to be desired that the question should be settled by the cir- 
cuit court of appeals, especially in view of the fact that there are 
several cases pending between the parties in which this question is 
involved, and I therefore trust counsel will unité with the court in 
preparing the record in such shape that the question may be speedil} 
and inexpensively considered before the appellate court. 



CHESAPEAKE & O. R. CO. v. HEXXESSEY. 

(Circuit Court of Appeals, Sixth Circuit. October 3, 1899.) 

No. 6C5. 

1. Mastbr and Servant— Assumkd Risk — Handling Defecttvr Cars. 

A switcliman emijloyed by a railroad company in switcli yards at the 
end of a division, whëre trains are iuspected and defective cars taken out 
and placed on side tracks for repair or removal to the shops, aud whose 
daily duty it is to couple and handle such defective cars, assumes the extra 
risk due to their defective condition, and which is necessarily incident to 
his employment. 

2. Samk. 

Where it was a part of the regular duties of a switchman to handle 
defective and broken cars, vphich were taken from trains and placed upon 
spécial side tracks used for the purpose, the mère présence of a car ou 
such tracks was notice to him that it was probably defective, which cast 
upon him the risk in handling it, and the duty of examining it for the 
particular defect, although. sound cars, improperly loaJed, were occa- 
sionally placed on the same tracks. 
8. Samk— Instructino Servant — LiMrTS of Master's Dutt. 

Where a servant has notice of the gênerai risks and dangers of his em- 
ployment. such as that many of the cars which he is required to handle 
as a switchman are defective, the master is not guilty of négligence in 
falllng tp notify him of each particular defect. as such duty, if required. 
is one necessarily devolving on fellow servants, for whose particular acts 
of négligence the master is not responsible. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

James M. Hennessey was foreman of a switching crew employed in the 
yard of the Chesapeake & Ohio Railroad Company at Russell, Ky. While 
engagea in making a coupling in the yard of the company, he sustained an 
injury. ïhis suit was brought to recover damages for the injury so sustained. 
Russell was the end of a division. Ail cars passiug there were inspected. 
For this purpose two inspectors were employed. As many as six or eight 
hundred cars pass Russell each day. When a car was found to be defective, 
it was marked on the sides "Shop." This signified to the yard master that 
the car must not proceed, but must be taken out of the train, and placed 
on the shop or repair tracks. Thèse were two in number, and known as 
tracks "8 and 9," or "Shop" or "Repair" tracks. Thèse were spur tracks, 
and were entered only from the western end. Each track held about 2.ï 
cars. Cars, when placed on thèse shop tracks. were eut so that each car 
stood separated by two or three feet from every other car. Cars, when 
placed on thèse tracks, were inspected by the foreman of repaire. If the 
defect was one which could be repaired at Russell, it was repaired where It 
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stool. ; If so seriously defeetlve as to be more aclvantageonely repairetl at 
Hijntingtpn, which was near by andthe location of the gênerai shops of the 
Company, it was chalkecl, "tluutington Shop," "Transfer." This meant that 
tHe car was to be fonvarded to llulitingtou, as too defectire for repair at 
Russell.- The foreman of repairs detewnined whether thé repair should be 
made at! Rilssell or Huntihgton. It ,Was the business of the, switching crews 
to talie aUcars marked "Shop," or otherwise wlthdrawn from use, and place 
them on the shop tracks. It was likewise their duty to pull ont from the 
shop tracks ail ears whIch had been repalred, or which were to be sent to 
Huntliigton for repairs, and place aU sueh cars upon proper tracks for for- 
warding. This was done imder the gênerai order and direction of the yard 
master. Cars whlch had been repalred were ehalked by the foreman of re- 
pairs "O. K.," and were locally called "O. K.'d cars." A blue flag was placed 
upon the car at the western end of thèse shop tracks. This meant that repairs 
were going on, and that no engine or movlng car was to corne in contact with 
the cars on such tracks whlle the blue flag was up. Once a day, and some- 
times oftener, this blue flag wastakçn down by direction of the yard master, 
and ail cars O. K.'d or ehalked for Huntington were pulled oiï by the switching 
crews, aild placed on proper tracks to be carried to destination. Alixed in 
with O. K.'d cars would be cars not yet repaired. This necessitated the coup- 
ling of ail the cars standing on the track; the puUing out and séparation of 
cars to go on, and the "kicking baek" of cars not yet repaired. There were 
two switching , crews emploj-ed in this yàrd. Hennessey hàd been employed 
on one of tUese crews for|àj3chjit''three years. At the tlme of his Injury, he was 
foreman qf one, of the crews. Ail the switching necessary in the yard was 
done by tjiese crews. Thïg Invplyed the making up of trains and the dis- 
integratlqn of such as hafl at Russell their terminus. It alSo Involved the 
handling of ail defective or improperly loàded cars, and fhe handling of the 
cars standing on the shop tracks for the purposes already mentioned. It was 
alSD the business of the inspççtors to order put of trains ail cars which 
appeared to be improperly 'lqade(i,'aiid detaiti thein to haVé Ibàding readjusted. 
Iruproperiy loadéd cars wefe alsb plâcèd on the shop tràeks, ' When there was 
room, anfi their loading' t^^r? (îbrrected. There was soine conflict In the évi- 
dence as to whether suci ijiiproperiy loaded cars were marked' "Shop" or 
not Sennessey^ was èn^a^ëd ih ''jiùllltig'* thé' cars oh répair track No. 9 
at 4:15 p. m., Jànuary 30, 1897, "wlien lié was Injured. The two cars at the 
rear or east end of that track were num"béi^ê(ï, fêspectîveïy, 10,845 and 14,6&4. 
The latter was , thé réàr car, -and had been O. K.'d. Car 10,84S was the 
nekt car, ajQd ■frâs a flat Car loàded with bridge stohé. 'This car (No. 10,845) 
arrived In the j^ard at boon, ïanuary 2Sth','from a point weSf of Russell, and 
was destined tp appoint éaèt 'of Russell. " This car on the 29th tï-as seeh upon 
a track called tlie "JPitTràék^" which led ohly to a grave! bank. Whilé on 
ïhàt track it' Wàs seen by Hennessey, thottgh he was n<5t nearer to it than 
125 feet. He says that from ^H'iieré he Saw it lie could séë that the stone 
with which ft.w^slpad^d w,as prpjeçtjng oyerone end sqme 2 or 214 feet. 
Tbat car, on tiié night df the 29tii,' was placed upoii' 'the' 'shop track, where 
Hennessey next saw it just as he was about to couple it to the car next 
east, being the emptyi O. JS,'!d;gondola cari^fû,,14,C04. Hennessey apd another, 
by direction of the; yard wasteij, were coupfing the whole train of cars stands 
Ing on repajr traek No. 9, in: ofder to get put the 0, K.'d cars to be put in 
trains and for'îyiarded. They .began, ta ,çouple from the west or front end of 
the track, and had coupled ajl but the last tys'o cars. Henpessey passed dow;n 
along the cars . until he reaçlied the gondola, when he placed a link in its 
drawhead, and stood waitlng for the approach of car Nq- 10,845. It came 
toward hîm sjow^ly.j He saw» he says, ; that itiiwas the car h,e had seen on the 
pit track the day before, and that its load projected over the east end. He 
«tooped to ayoid the proiecting stonC) and guide the link into the slot of its 
drawhead. The link mlssed: the slot, struek the surface of the drawhead above 
the slot, bent, and çrushed bis Angers,, This mighap was due to the fact that 
the drawhead of the car was from twq to three incbés belpw the, drawhead 
of the stationary car in which he had pinned the link. This différence in 
the heigHt of the itwo drawheads was due to the defective condition of car No. 
10,845. Upon, subséquent examina tion, it appeared tliat flve of the sii slUs 
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running lengtliwise uiider tlie floor of tlie car had been broken, causing thé 
floor to sag to one side, and one end some two or three inclies, carrying 
down with the sagged end the drawhead in -which- HennesSey undertook to 
place the link he was guiding. Hennessey says that he had hot observeâ 
this defeetive condition of this car, and supposed it was simply a defectively 
loaded car, and had been put on the shop track for that reason. He says 
the projection of the load oter the drawhead and the cloudiaess of the even- 
ing prevented him from seeing the condition of the drawhead. There waa 
no évidence as to why this car had been stopped at Kussell, other than that 
deducible from its condition, its load, and the track on -which it was placed. 
Shortly after the accident the car was found to be chalked, "Huntington Shop," 
"Transfer," but there was a conflict in the évidence as to whether it had 
been so marked before or after the accident. .There was a verdict for the 
plaintift" below. The railroad company bas sued out this writ of error. 

A. M. J. Cochran, for plaintifE in error. 
T. N. Ross, for défendant in error. 

Before ÏAFÏ and LUETON, Circuit Judges, and CLAEK, District 
Jiidge. 

LURTOX, Circuit Judge, after making the foregoing statement of 
faets, delivered the opinion of the court. 

If the railroad company is liable to Hennessey, upon the undis- 
puted facts of this case, it must be either because it was négligent 
in permitting the car in question to be and remain in the damaged 
and dangerous condition it was when Hennessey, in the course of 
his duty, undertook to couple it to another car, or because it was 
négligent in not giving to Hennessey notice of that condition before 
allowing him to make the coupling. 

1. Was the company responsible for the condition of the car which 
Hennessey was hurt in coupling? There is no positive évidence as 
to when or how the car was damaged or its load displaced. But 
whether the car had been damaged on the road or in the yard, or 
the load become displaced before or after it reached the yard, the 
car had in fact been withdrawn from use, and placed upon the tracks 
devoted to damaged or improperly loaded cars. The presumption is 
that it was placed there, not only on account of its displaced load, 
but also because of its defeetive condition. In the view we take of 
the principles of law which govern the case, it is unim,jK>rtant wheth- 
er it was placed there for both reasons or only one, and equally un- 
important whether the damaged condition had been discovered by 
the inspecter before it was sent to the shop track or not. The fact 
is, a badly damaged car, with a badly displaced load, displaced, pre- 
sumptively, as a conséquence of the defeetive character of the car, 
was standing upon a track devoted primarily to damaged cars. 
What was the signiflcance of the fact that this car was standing 
upon the shop or repair track? Hennessey was an old employé. 
He had worked in this yard for about three years, and was the fore- 
man of his crew. He knew the uses to which tracks 8 and 9 were 
devoted. That occasionally a car neither defeetive nor badly loaded 
was found upon that track is of no moment. The primary use of 
those tracks was for the storage and repair of damaged cars. From 
six to eight hundred cars went through this yard every day. They 
werè there stopped and inspected. Cars damaged were taken out 
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irom the trains, and placed on one or the other of thèse tracks. 
Wp.en fuU, as sometimes happened, such cars were temporarily 
plaeéd on other tracks. The évidence was that from six to twenty 
cars were found defective and stopped each day. Hennessey was 
emplôyed as a switchman in thià yard, and it was part of his duty 
to banale thèse damagëd cars. He mighl; flnd such cars on any of 
the tracks. He knew that the gréât màjority of those standing on 
the repair tracks had been placed there because they were defective. 
To get ont cars from that track was a part of his duty. It was a 
duty of éàch day. To get out cars which had been repaired involved 
the coupïing together of tlje wliole train of separated cars. Among 
the repaired cars, his experiaice advised him, were cars too badly 
damaged to be repaired at Bussçll, and which it would be his duty 
to get out and place where they would be transferred to the gênerai 
shops at Huntington. So he knèw that there would be found on the 
track cars net yet repaired, which would hâve to be put back after 
getting out the repaired cars. Manifestly, his duty involved the 
handling of cars not fltted for use and dangers not incident to the 
ordinary work of one engaged in the ordinary opération of a train 
ot cars. That a railway company is under obligation to its em- 
ployés to exéi-cise every reasonablè précaution to see to it that dam- 
agéd cîars are not admitted înto its trains is well established. Hough 
V. Railway Co;, 100 U. S. 213; Bailroad Co. v. Herbert. 116 U. S. 642, 
e Sup. ot 590; Railway Co. v." Archibald; 170 U. S. 665, 18 Sup. Ct. 
777; Felton v. BuUard (decided by this court May 15, 1899, and not 
yet oflâeially tfeported) 94 Fed. 781. That employés may ordinarily 
rely upon this being the case is also elementai7. The rule stated 
is but an application bf thé général rule thât the master personally 
ôwes to' the servant thé duty ôf using care and caution in providing 
for his usé reasonably safe instrfimentalities of service. Felton v. 
Bullard, cited above; HoUgh i. Railway Co., 100 U. S. 213; Gardner 
V. Bailroad Go., 150 U. S. 349-355, 14 Sup. Ct. 140; Shear. & R. Neg. 
§ 194. This, as to railway companies, ihvolves the duty of inspec- 
tion and ôf removing from trains ail cars found defective. Unless 
damaged cars are removéd from the trains wherein they hâve be- 
Gome damaged, and placed wheré they can be repaired, how is the 
master to provide reasonably safe cars to those servants who are 
engaged in the opération of his trains, and who hâve a right to rely 
upon the master to see that defective cars are not admitted to its 
trains or continued in use after they become damaged? The rule 
is well settled' that if the work of the employé consists, in whole or 
part, in dealiiig with damaged or defective cars, and which, by 
Thé very nature of his occupation, he must know, or hâve reason 
to know, are unsafe and dangerouS, he' vdluntarily assumes the risk 
and hazards which are incident to thè duty he has engaged to per- 
form. It is not a case where dangérous or defective instrumentali- 
ties are slippliéd by the master to be used in his work, and where 
notice of such danger should bé gîveh', but a case where the instru- 
mentalities to be handled and Worked with or upon are understood 
to involve péril and to demand unusual care. Iri such cases, the 
risk is assumed by the servant as within the terms of his contract, 
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and compensated by his wages. Arnold v. Canal Co., 125 N. Y. 15, 
2ô N. E. 1064; Yeaton v. Railroad Corp., 135 Mass. 418; Watson v. 
Eailwav Co., 58 Tex. 434; Fraker v. Railway Co., 32 Minn. 54, 19 
X. W. 349; Kelley v. Railway Co., 35 Minn. 490, 29 N. W. 173; Flan- 
agan y. Railwav Co., 45 Wis. 98; Flannagan v. Railway Co.. 50 Wis. 
462, 7 N. W. 337; Railroad Co. y. Ward, 61 111. 130. 

In Narramore v. Railway Co. (decided at this term of this court) 
96 Fed. 301, Taft, circuit judge, used the foUowing language in de- 
flning this doctrine of assumptlon of risk : 

"Assumption of risk is a term of the contraet, express, or implied from the 
circumstanees of the employaient, by whieh the servant agrées that dangers 
of injury obviously incident to the discharge of the servant's duty shall be at 
the servant's risli. In such cases, the acquiescence of the servant in the con- 
duct of the master does not defeat a rigbt of action ou the ground that the 
servant causes or contributes to cause the injury to himself, but the correct 
statement is that no right of action arises in tavor of the servant at ail; for, 
undêr the terms of the employnient, the master violâtes no légal duty to the 
servant in failing to protect him from dangers the risk of which he agreed 
expressly or impliedly to assume. ïhe master Is not, therefore, guilty of 
actionable négligence towards the servant." 

2. But it is said that this car was not marked "Shop," and that it 
was the custom and usage of the yard to thus designate détective 
cars. This in volves the question as to whether the master person- 
ally owes to his servants engaged voluntarily, as an ordinary and 
expected part of their work, in the handling of cars which are détec- 
tive, and therefore dangerous, the duty of giving personal notice as 
to the particular car which is détective. The fact that this yard 
was an inspection point, and that great numbers of broken cars were 
left there because of their broken and dangerous condition, was 
known to Hennessey and his co-laborers in the yard. That his duty 
was to handle such cars, as well as sound cars, is not disputed. 
Thus, he was daily engaged in a work and at a place which required 
him to look out for cars which, from their condition, were dangerous 
to handle. The fact that the defects might not always be obvious, 
or that some other servant wbose duty it was to designate the par- 
ticular cars which were damaged might neglect that duty, or might 
insufficiently give notice, constituted part of the very risk incident 
to the kind of work in which he had voluntarily engaged. The gên- 
erai usage of the yard seems to hâve been to designate damaged 
cars in two ways, — by marking on the si de of the car in chalk the 
Word "Shop," and by placing the car upon the tracks devoted to 
broken and badly-loaded cars, and whieh for one or the other rea- 
son had been witlidrawn from use. Assuming, in view of the con- 
flict of évidence, that this car had not been marked "Shop," was that 
a default in duty which the master personally owed to Hennessey, 
or was it the neglect of a fellow servant? That a car inspecter, in 
respect of the duty of admitting to the trains of the company cars 
which are détective and dangerous, or in excluding from such trains 

■ars which become dangerous, is the représentative of the master, 
d not the fellow servant of employés engaged in the opération of 

-.lins, is well settled. Felton v. Bullard. cited above. But that 
- aie has no application hère. Whether the car inspector employed 
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in this'yâM Iiàd in fact inspécted this car, and retired it from use, 
is not disclosed by any positive évidence. ,The faets that it was badly 
damaged, as well as tliat ii» load had b&come displaced, were very 
obvions facts. That the car had been stopped at EussBll, tliough 
destined for a point beyond, and had been placed upon the shop 
track, raises a plain presmmption that the car had been withdrawn 
from use by the inspectorat or some other authority, because of its 
condition. The resuit , to he accomplished by inspection had hap- 
pened. The car was withdrawn from use, and placed where a car 
SQ withdrawn should he placed under the nile of the yard. The 
neglect to mark the car "Shop" was a neglect of another part of the 
gênerai practice or usage of the yard,^ — a neglect of a détail of the 
dùty pf the inspecter or othét servant who had withdrawn this car 
frdni^ use, and caused it to be placed tvhere Hennessey found it. 

In Arnold v. Canal Co., 125 N. Y. l8, 18, 25 N. E. 1064, "the rule 
and custom of the business in the yard was to chain up or prop up 
a defective drawhead which had fallen below its proper level, in 
order to make the couplings ineet." Thi^ Was not dohe in Arnold's 
case, and he sustained his hurt, as he claimed, because of the ab- 
sence ôf this sort of notice. The court said : "That was a détail 
of the servant's work in theiyard, and not the master's duty to the 
servant" 

In Yeaton v. Kailroad Corp., 135 Mass. 418-420, there was a prac- 
tice for the yard master to give notice to the switchmen of the de- 
fective Condition of cars which they were called upon to move. Yea- 
ton wais an old employé, and much engàged in handling broken cars 
in the yard, and accustomed toreceive Personal notice, but also ac- 
customed to examine for hinïself . The court said : 

"Notice was expected to be recelved In Such' cases, but he was also In the 
habit et Woking for hlmself.lt was incident to a service of this descrip- 
tion that broken cars might sonletimes be put, in the wrong place in the yard, 
and that insufficlent notice of defects In theija, and of their belng put in the 
wrong place, might be giveh. Thèse are omissions of notice in respect to 
matters of détail, which cannot be gïven In advance, and which are not llke 
an omission to glve Instructions to an inexperleneed hand as to the gênerai 
dangers to which his service will expose him. The duty of giving notice 
which rests upon a master In sueh case was recognlzed and upheld in the 
case of Wheeler v. Manufacturing Oo., 135 Mass. 294. The distinction be- 
tween the two cases is plain. The one is a notice of the nature of the risk 
and périr to be Incurred in the Course of the employment; the other is a notice 
of the spécial danger which springs eut of a partieular fact, which, in Its 
détails, cannot be anticipated. The danger arislng from the attempt to move 
a partieular car which may happen to corne into the yards for repairs, llke 
the danger which wbuld arise from an àttëmpt to split upon a circular saw 
a partieular warped board, is one which, is the nature of the case, it is im- 
possible for a master to point out on everj' occasion when the workman may 
be called upon in the course of his employment to use such material. If 
there was a neglect in such case to glve such information to the plaintifE as 
ought tb be given by one upon whom the duty lias been devolved by the mas- 
ter, such neglect is to be treated as that of a fellow servant, and the risk 
of it must fall within the ordinary rule; because it was an incident to the 
service which the plaîntifC undertook that broken cars might be put in the 
wrong place in the yard, and that insufficienj; notice of the defects in them 
might be glven. This Is not lilœ a case where dangerous or defective 
machinery is suppUed by a master for a servant to use in his work, and where 
notice of such danger or defect ought to be given; but it is a case where 
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the material to be handled and to be worked iipon Is understood to Involve 
risk and the necessity of care. There was no négligence upon the part of the 
défendant in sending broken cars for repairs to the yard where the plaintiff 
was at work. Xhis was a proper place for them. There was no négligence 
in omitting to give notice to the plaintiff that broken cars were to be sent 
to this yard for repairs, and that his employment included the duty of handling 
and moving them. Ail thia he knew already. What he did not know was 
that this particular car was broken, and that broken cars which were sent 
for repairs naight be found in that part of the yard where this car was. While 
not disposed to relax the strictness of the rule which requires a master to 
give fair and reasonable information and instruction to a yonng, ignorant, or 
inexperienced servant, as to the périls incident to his employment, we cajinot 
find any warrant, either on principle or on authority, for extending It to a 
case lilie the présent. Upon the imdisputed facts, the risk was one which the 
law cast upon the plaintiff." 

To the same gênerai efifect are the oases of Fraker v. Railway Co., 
32 Minn. 54, 19 N. W. 349, and Kailway Co. v. Ward, 61 111. 130. 

But, aside from this question that the neglect to marli. this car 
with the Word "Shop" was the négligence of a fellow servant, there 
remains the fact that the waming given by the présence of this car 
upon the track devoted primarily to damaged cars was in itself a 
notice to Hennessey, which he could not disregard without assuming 
ail the conséquences. That sometimes cars were placed on thèse 
shop tracks which were not détective is of no signiiicance, in vlew 
of the gênerai uses to which those tracks were devoted. In view of 
the gênerai duty which rested upon Hennessey to handle damaged 
as well as sound cars in this yard, he had no right to assume that 
any car found upon thèse shop tracks was undanjaged. He says he 
did not see its drawhead, and could not well do so on account of the 
overreaching load. Yet he assumed its drawhead was in good con- 
dition, and, without personal inspection, undertook the coupling. 
If this car had been in use, he would be justifled in assuming, where 
the defect was not obvions, that the master had discharged his duty 
in exeluding from use ail cars which were dangerous by reason of 
some defect. But this presumption did not exist in référence to this 
car. The defect was one very easily discovered. The slightest in- 
spection would htpive advised an experienced brakeman like Hennes- 
sey that the, end of the car was sagged, and the drawhead below its 
proper level. tJnder siich circumstances, he assumed the risk, and 
bas no right to say thàt he relied upon the master's obligation to 
furnish him safe instrumentalities. 

This case was tried upon a totally wrong conception of the t)rln- 
ciples of law applicable. The request at the conclusion of the whole 
of the évidence for an instruction to flnd for the plaintiff in errer 
should hâve been given. The risk incident to the coupling of this 
car as a détective car was assumed by the défendant in error, He 
was also grossly négligent in assuming, without examination, that 
the drawhead of the car in question was sound. Under no reason- 
able view which could be taken of the case could there hâve been a 
verdict in favor of the défendant in error. Reverse the case, and re- 
mand for a new trial. 
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HTjTCHINGS V. LAMSON et al. 

(Circuit Court of Appeals, Seventii 'Circuit. October 3, 1899.) 

Xo. 579. 

1. Limitation op Actions— Plbading. 

; . UpJess a déclaration sliows afflrmatively a case outside of ail exceptions 
declared in a statute of limitations, the question of limitation cannot be 
.raised by demurier, but tbe facts which exclude the exceptions must be 
set up by plea. 

8. Samb-^What Law Govbbns. 

The gênerai rule Is that in respect to the limitation of actions the law of 
the forum governs, and, while the courts will enforce a limitation estab- 
lished under the law of another state, when applicable, they will not do 
so to the exclusion of the law of the forum. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

E. P. Thompson, for plaintiff in error. 
David M. Kirton, for défendants in error. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge. This action was brought by the plaintiff 
in error, Charles P. Hutchings, exécuter of the last will of George 
Fowler, against S. Warren Lamson and Lorenzo J. Lamson, co-part- 
ners as Lamson Bros., for the purpose of enforcing against them a 
statutory liabOity as stockholders in the Cherokee Brilliant Coal & 
Mining Company, a corporation organized under the laws of Kansas. 
The déclaration, as amended and added to, contained spécial counts, 
designed to show the statutory liability according to the theory ap- 
proved by this court in Rhodes v, Bank, 24 U. S. App. 607, 13 C. 0. A. 
612, and 66 Fed. 512, and also the appropriate common counts. To 
the spécial counts the court sustained demurrers (82 Fed. 960), and 
afterwards dismissed the action for failure of the plaintiff to file a 
sufficient bill of particulars with the common couHts. Pending the 
, considération, of the motion to dismiss for the reason stated, the 
plaintiff aske^J, but was denied, leave to take a nonsuit. Of the 
numerous spécifications in the assignment of error those in f orm to 
be considered are upon the ruling on the demurrer, the requirement 
of a bill of particulars with the common counts, the déniai of a non- 
suit, and the dismissal of the action. 

If the right to a nonsuit at any time before the jury retires, or, 
when a jury is waived, before judgment entered, be conceded, it is 
said the plaintiff was not harmed, because, the case having been dis- 
missed as it was by the court, he is at liberty to bring another action. 
If that be so„ it were certainly better to hâve avoided the question by 
conceding to him his rightful way out of court. Whether there was 
error in this respect we need not décide. The demurrer to the spé- 
cial counts of the déclaration was both gênerai and spécial. It was 
sustained, as the opinions of the court in the record show, on the 
ground that the action was barred by limitation of time, both under 
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tiie statute of Kansas, where the ri<;ht of action originated, and that 
Qf Illinois, wlieie the action was brought. Tlie ruling was erroneous, 
since both statutes contain exceptions. Unless a déclaration shows 
afflrmatively a case outside of ail exceptions declared in a statute of 
limitations, the facts which exclude tbe exceptions must be set up. 
by plea, and the question cannot be raised by demurrer. 

It is urged by the défendant in error that the counts to which the 
demurrer was sustained were bad for other reasons, but that argu- 
ment, in so far as it rests on matters deemed important, calls for a 
reconsideration of our opinion in Khodes v. Bank, supra, from which 
we are not disposed, on any of the grounds suggested, to départ. 
It has been approved in Whitman v. Bank, 51 U. S. App. 536, 2S 
C. 0. A. 404, and 83 Fed. 288. 

The contention of the plaintiff in error that the Kansas statute of 
limitations alone can hâve any application to the case is manifestly 
not tenable. The gênerai rule is that in respect to the limitation of 
actions the law of the forum governs, and while the courts will en- 
force a limitation established under the law of another state, when 
applicable, it does not do so to the exclusion of the law of the forum. 
It would involve serious and possibly absurd conséquences, if it were 
established that a right of action created and governed by the law 
of Kansas could be enforced in Illinois after the time when, by the 
law of the latter state, th^ action had been barred. The cases cited 
show that the law of Kansas, if applicable, will be enforced in Illinois, 
but they do not say nor imply that a like or différent limitation by 
the statute of Illinois may not apply. The cases referred to are 
Bank v. Francklyn, 120 U. S. 756, 7 Sup. Ct. 757; Pollard v. Bailey, 
20 Wall. 527; Terry v. Tubman, 92 U. S. 156; Same v. Anderson, 95 
U. S. 628; Carrol v. Green, 92 U. S. 509; Andrews v. Bacon, 38 Fed. 
777. 

The judgment below is reversed, and the cause remanded with di- 
rection to overrule the demurrer to the spécial counts of the déclara- 
tion. 



EOSBNPLANTER v. PROVIDEXT SAV. LIPB ASSTJR. SOC. OP NEW 

YORK. 

(Circuit Court of Appeals, Sixth Circuit. October 3, 1899.) 

No. 695. 

1. LiFB INSUBANCB— FORFBITURB FOR NoKPAYMENT OF PrEMIUMS— NoTICE UN- 

DBR New York Statute. 

Under Laws N. Y. 1877, c. 321, which requires a life Insurance company 
to mail a notice to a policy holder at least 30 days before the maturity of 
a premium, to entitle it to déclare a forfeiture for default in payment of 
such premium when due, a notice mailed on the Ist of Septeniber of a 
premium maturing October Ist is ineffectuai, and the policy remains In 
force notwithstanding a failure to pay such premium until terminated by 
a subséquent notice of the default, and giving 30 days thereafter for pay- 
ment, as required by the statute. 

2. Same— CoxsTRacTioN op Poi.icy— Term Contracts. 

A policy of life insurance which by Its terms is to remain in force for 
one year, but is renewable from year to year thereafter, during the life 
96 F.— i6 
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;, of the ihsured, on paymcnt of tlie stipnlntpd iiremiums, excppt as reduced 
by tlie application ot tlie surplus and guarauty fund of tlie coiupany, al- 
tbough it gives the iusured a continuing intei/est in sucli fund, is a "term 
Insurance contract for one year or léss." within the meaning of Laws 
N. Y. 1892, e. 690, whlch expressly repeals Laws: 1877, c. 321, and excepts 

' such term con tracts from those requirlng notice for tjieir termination 
on account of nonpayment of premiums. 

3. BAMEi— FOEFBITDRB FQJJ NONPAYMBNT OF PrBMIUMS— RePBAL OF StATOTE. 

A term contract ot life insurance for one year, govèrned by tUe laws of 
New York, was madë in 1889, and became subject to the statute of 1877, 
rèlatlng to forfeitures^ Prlor to the repeal of such law, in 1892, there 
had been default in the payment of renewal premiums, whicb, by the 
terms of the policy, rendered the insurance forfelted, but, by virtue of the 
statute, it remained in force, owlhg to the failure of the company to serve 
the required notice. Af ter the repeal of stich law, and the enactment of 
the new law of 1892, which excepted such palicieg from; those requirlng 
notice before forfaiture, there were further defaults In the payment of 
maturing premiums. Éeld that, as to ail premiums maturing after the 
repeal of the law of 1877, the policy was not affected by such law, but 
became fort eited on the nonpayment of such premiums in accordance wlth 
its own provisions. 

4. OONSTITOTIONAL LAW— iMPAIItlNS 0BI4GATI0N OF CONTRACTS— REPEAIi OF 

Statuts. 

, Laws N. Y. 1877, c. 321, providlng that ho life insurance company should 
deàlate a policy forfeited for nonpayment of premlurûs until it had glven 
"^thé Insured a prescrlbèd notice, dld not become a part of eontracts of in- 
' : suitance made while it was in forcps but merçly suspended the opération 
oftbe provisions, pf. such contractSj declaring forfeltures untll the required 
notice was glven; hence the repeàj" of such statute left the eontracts made 
by the parties In full force, and weB not an impàirment of their obliga- 
tion.. 

In Error, to the Circuit Court of the United States for the West- 
ern District of Tennessee. 

Thiswas an action upon a poliey of life insurance. The défend- 
ant demurred to the déclaration. The demurrer was sustained, as 
not statiag a good cause of action. , 91 Fed. T28. Proni the judg- 
meflt jÈheireDii the plaintiff^uedspuit this writ of error. 

W. D. Wilkerson, for plaintiff in error. 
Frank P. Posten, for défendant in error. 

Before LURTON, Circuit Judge, and CLAKp and THOMPSON, 
District Judges. 



LUETÔN, Circuit Judge, after making the foregoing statement 
of facte, deîivered the opinion of thé court. 

The, d^laration shows that the contract of insurance upon which 
the suit was brought was made Àpril 1, 1889. ïn iconsideration of 
the premiiim paid ànd stipulated to be paid, the insurance Society 
agréedito J^àj^ th,e plaintiff, Mary A. Eosenplanter, the wife of the 
insurëà, Ca-rlos Gl;.,Ro3enplanter, tîié sum of flO,0(>0 within 90 days 
after acceptance of satisfactory proof of the death of said Carlos G. 
Rosenplaatër, "providfed SuCh death shall occur before 12 o'clock 
on the îst da^' of Apriï, 1890." The said contract further obligated 
the Society "to renew s^nû extend said insurance upon like condi- 
tions duriug, each succeeding year of the life of the insured from 
the date thereof upon the payment of the annual renewal premiums 
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for tlie aftual âge attained by said insured, in accordance with. 
the scliedule printed on the next page of said policy, for each one 
thousand dollars insured, except as redueed by the application of 
the surplus and guaranty fund, such payments to be made in semi- 
annual équivalents, payable on Ist days of October and April, re- 
spectively, in each succeeding year." But it was further provided 
in said policy that, if "the mortality in this society shall continue 
as favorable in the future as it has been in the past in the largest 
and best companies, this insurance will be extended and renewed, 
during the whole expectation or probable lifetime of the within- 
named insured, at the rate of premium charged for the flrst year 
only of this policy." It was also a term of the policy that failure 
to pay when due any semiannual équivalent "will terminate the 
policy," and that, "subject to the stipulations regarding payment of 
premiums," the policy should, if the death occurred two or more 
years after its date, "be incontestable, except for fràud in obtain- 
ing this policy." The form of the policy is not at ail like that con- 
fitrued in Insurance Co. v. Statham, 93 U. S. 24, whePfe it was said : 
"Thèse policies did assure the life of the party named in a spécifie 
iimount for the term of his natural life." The policy hère involved 
is an agreement for a policy of insurance from year to year, and the 
payment of an annual premium only paid for an insurance for a 
single year. The extension of the policy for a succeeding year de- 
pended upon compliance with the terms and conditions in respect 
of a further premium payment to be made by the insured. "It was," 
to quote the language of the court of appeals of New York in Mc- 
Dougall V. Society, 135 N. Y. 551-553, 32 N. E. 251, where a policy 
in essentials much the same was involved, "a contract for an insur- 
ance for the term of one year only, providing, however, by its terms, 
for its renewal for successive years upon compliance by the assured 
with the conditions named." Nevertheless, the terms upon which 
it might be renewed by the payment for succeeding years of the 
same rate of insurance charged for the flrst year only, notwith- 
standing the higher rate chargeable for the greater âge of the in- 
sured, and the growing interest of the assured in the surplus pre- 
miums paid by him which go to form a reserve or accumulated 
fund operating to reduce subséquent premiums, gave to the insured 
an interest in the contract beyond the mère insurance for the term 
of a current year. We shall therefore assume that this contract 
was within the meaning and protection of chapter 321 of the New 
York Laws of 1877. McDougall v. Society, 64 Hun, 515, 19 N. Y. 
Supp. 481. That statute was in force when this policy issued. 
Among other things, it provided that : 

"No life insurance company doing business in this state shall hâve power to 
déclare forfeited or lapsed any policy hereafter issued or renewed by reason 
of non-payment of any annual premium or interest, or any portion thereof, ex- 
cept as hereinafter provided. AVhenever any premium or interest due upon 
any such policy shall remain unpaid when due, a written or printed notice 
stating the amount of such premium or interest due on said policy, the place 
where said premimn or Interest should be paid, and the person to whom the 
same is payable, shall be duly addressed and mailed to the person whose life 
is assured." • 
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Omitting the description of the part of the notice for the pay- 
ment of an unpaid premium, and declaring a forfeiture if the notice 
is not complied with, the flnal proviso reads: 

"Provlded, however, that a notice stating when the premium wlU fall due, 
and that if not paid the policy and ail payments thereon will become forfeited 
and TOid, served In the manner hereinbefore provided, at least thirty and not 
more than' sixty days prior to the day when the premium is payable, shall 
bave the same effect as the service of the notice hereinbefore provlded for." 

The contract in question is a New York contract, and speciflcally 
provides that "at ail times and places" it "shall be construed to be 
a contract made in the city of New York." 

The déclaration avers that the insured paid the semiannuai pre: 
mium for April 1, 1889, and the semiannuai premium due October 
1, 1889, and the semiannuai premium due April 1, 1890, and the 
semiannuai premium due October 1, 1890, and the semiannuai pre- 
mium due April 1, 1891; but that he did not pay the semiannuai pre- 
mium due October 1, 1891, or the semiannuai premium due April 1, 
1892, or the semiannuai premium due April 1, 1893, or the semi- 
annuai premium due October 1, 1893, or the semiannuai premium 
due April 1, 1894; and that the insured died September 5, 1894, 
leaving six semiannuai premiums due and unpaid. The averment 
of the déclaration is that, notwithstanding the nonpayment of said 
last six semiannuai premiums, the policy was in force at the death 
of the insured, by force of the said New York statute of 1877. The 
further averment is that the said Insurance society "did mail the 
notice required by the said statute on the Ist day of September, 
1891, to the insured," of the semiannuai premium due and payable 
October 1, 1891, but that said notice was mailed only 29 days prior 
to October 1, 1891, and not at least 30 days prior to the maturity 
of a premium, as required by the said statute, and -that no other 
notice in respect to thp,t premium, nor any of those which subse- 
quently accrued, was ever given or mailed. In conséquence of this 
noncompliance with the said statute, it is contended that the said 
policy was in full force and effect at the date of the death of the in- 
sured. 

The learned judge who presided in the circuit court yielded to the 
authority of the case of Hicks v. Insurance Co., 9 C. C. A. 215, 60 
Fed. 690, and reported as Rae's Ex'rs v. Insurance Co., 20 U. S. App. 
410, decided by the United States circuit court of appeals for the Sec- 
ond circuit, and held that the day upon which this notice was mailed 
should be excluded in the computation of time, and hence that it had 
not been mailed 30 days prior to the day when the premium due Oc- 
tober 1, 1891, fell due, and that the society was in no better position 
than it would be if no notice had been mailed. The opinion of the 
Second circuit court of appeals is based upon the décisions of the 
courts of New York, and involved the construction of the same New 
York statute hère under considération. Accepting this opinion as 
an authoritative interprétation of the law of New York, we concur 
in holding that the notice given was not the notice required by that 
law, and was ineffectuai to terminate the contract, under the provi- 
sions in respect to the forfeiture or lapsing of New York contracts 
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of insurance made subject to the provisions of the act of 1877. Tlie 
notice required by the act of 1877 might be either a notice of the 
time when a premium would fall dne or of a default in the payment 
of a premium. If given before default, the requirement is that the 
notice shall be mailed "at least thirty and not more than sixty days 
prior to the day when the premium is payable." If given after a de- 
fault has been made, the requirement is equally spécifie that it shall 
be a notice that a premium is due and unpaid, and that if not paid 
within thirty days "after the mailing" of such notice the "policy and 
ail payments thereon will become forfeited and void." The same sec- 
tion also provides that, "in case the payaient demanded by such no- 
tice 8hall be made within the thirty days limited therefor, the same 
shall be taken to be in full compliance with the requirements of the 
2H)licy in respect to the payment of said premium or interest, any- 
thing to the contrary notwithstanding ; but no such policy shall in 
any case be forfeited or declared forfeited or lapsed until the ex- 
piration of thirty days after the mailing of such notice." 

The notice given before the premium fell due was insufïicient, and 
no notice whatever was given after tbe nonpayment of that pre- 
mium. The eflfect of the prohibition against declaring a forfeiture 
of the interest of the assured under the contract was to keep the 
policy alive as a valid subsisting insurance, notwithstanding the 
stipulations of the parties to the contrary. The duration of the pol- 
icy, so long as it was dominated by the statute, was not dépendent 
upon the payment of premiums on the day named therein, but upon 
payment within 30 days after the statutory notice should be given. 
The only way in which the policy could be terminated under the stat- 
ute was by the failure of the insured to pay his premium upon no- 
tice "mailed" 30 days before the premium was due, or by a notice of 
default and demand for payment within 30 days after mailing such 
notice. Baxter v. Insurance Co., 119 N. Y. 450-^55, 23 N. E. 1048. 

But for the subséquent act of May 18, 1892, there could be no se- 
rious doubt that this policy was in force at the date of the death of 
the insured, no effectuai statutory notice having been given. Chap- 
ter 090 of the Kevision of the Statutory Laws of New York, approved 
May 18, 1892. is a gênerai act revising the whole law of the state of 
Xew York in respect of insurance corporations, and expressly repeals 
ail of chapter 321 of the act of 1877. By section 92 of that act it is 
provided : 

"Sec. 02. Xo Forfeiture of Policy Without Notice. No life insurance corpora- 
tion (loing business in tliis state sii.iU déclare forfeited, or lapsed, any policy 
hereafter issued or renewed, and not issued upon the payment of montlily or 
wcelvly premiums, or unless tlie same is a term insurance contract for one year, 
or less, nor shall any such policy be forfeited, or lapsed, by reason of non- 
payment when due of any premium, interest or installment or any portion 
thereof required by the terms of the policy to be paid, unless a written or 
printed notice stating the amount of such premium, interest, installment, or 
portion thereof, due on such policy, the place where it should be paid, and the 
person to whom the same is payable, shall be duly addressed and mailed to the 
person whose life is insured, or the assignée of the policy, if notice of the 
assignment has been given to the corporation, at his or her last known post- 
office address, postage paid by the corporation, or by an officer thereof, or per 
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son àppointed by it to collect such ï)ïeniitim, at least flfteen ând not more tha» 
forty-flïe dayspriortothe day wheijithieTsame is payable. 

jfïl^e nOttice shall also state that ualeas such premiuip, , interest, installment, 
or portioii thereof, then due,' shall i be ^ip^id to thè corporation, or to a duly 
appojnted agent or person authorized to; collect such premiuiti by or before the 
day it falls due, the poUcy and ail payinents thereon wjll beeome forfeited 
and void ejceept asto the rlght to a surrender value ftr paid-up policy as in. 
thls chaptQr provided. 

"If the payment demanded by such notice shall be nlade within its time 
limited therefor, It shall be taken tp be In fuU compÏÏànce with the require- 
ments of the policy in respect to the tlme of such payment; and no such policy 
shall in any case be forfeited or declared f orf eljtedj m, lapsed, until the ex- 
piratiçn of thlrty days after the mailing of such notice. , 

"The affldavit of any officer, clerli or ^gent of the corporation, or of anyone 
authdrizîêa to mail such notice, that the notice required by this section has 
been duly addressed and mailed by the corporation issulng such policy shall be 
presumptite évidence that such notice has been duly gdven." 

Section 291 of this act providès that no right acquired or accrued, 
or penalty or forfeiture ihcuri'ed, pnor to October 1, .1892, should 
be affected by tïie repealof the lal^s theretofore in forcé; but other- 
wisè mianifiëstly subjects policies tiien in force to the act of 1892, in 
respect J)f payment of prèmiutas théreafter fajling due. This act of 
1890 exÇëpts from its tet-ms policies whicH are "term insilrance con- 
tr^cts foi" one year or léss." Thê policy in êùit is, as we hâve en- 
deayof M io show, a term insurance contract f 6r one yeàr, and there- 
f oré f ails within the exception ôf the section. McDougall t. Society, 
135 N; Y,'à51-556, 33 N. E. 251;. Baldwin v. Society (Sup.) 48 N. Y. 
Supji. ,463. ■ At least thtée sëmiaiinual premium,s fell due after the 
passage bf this act of 1892. If this act did iibt require that notice 
shouïd, fcç. given prioriô the fàlliûg due of any j)remium, or notice of 
any dé;^a!tilt in payment, as did the act of 1877, then no notice was 
necessary, except suclî notice as thé contract itself requires. 

In thé case of Baldvrin. v. Society, silpra, there was inyolved a pol- 
icy i^suéd in 1885. It was kept alivÊ by pàyinents of premiums un- 
til Jàiiufiry, 1895. A càll for a prémium due Fëbruary 9, 1895, was 
sent out. The assured died Fëbruary 19, 1895, without having paid 
the prenjîum thus called. It was, among other things, contended 
by thé counsel for the beneficiary that this notice was not a suffi- 
cient compUance with the terms oî this act of 1892, the act in force 
when the premium fell due. To tiis the court replied by saying: 

"The policy, ho-wever, falls within the exception of the section,— that is, it is 
either a policy issued upon the payment of a month':^ premium, or it is a term 
insurance contract for a year or less, in which case no notice is necessary; 
and in this vlew we are sustained by thé décision of the court of appeals in 
JïcDougall V. Society, 135 N. Y. 551, 556, 32 N. E. 251. Judgment should be 
entered lor the défendant." 

It is not à question as to whether this policy was "one issued or re- 
newed" after the passage of the act of 1892. It had been kept alive 
by force of the act of 1IS77 so long as that statute regrllated the sub- 
ject of foçfeitflirés and notices. W^en the àct of 1877 was repealed 
by the açtjfif 1892, thie whole subjëct was théreafter regulated only 
by the latter act. If it did not prescribe some notice in respect to 
the forfeitiiïe of policies for the term of one year, the oDly notice 
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wliich tlie insured could demand in respect of premiums which should 
fall due thereafter would be such notices as the contract itself pre- 
scribed or wliich had otherwise become a term of the agreement be- 
tween the parties. In this view of the case, the policy lapsed by 
reason of the nonpayment of the premiums which fell due after the 
passage of the act of 1892, notwithstanding no notice was given. 

But the very zealous and learned counsel for the beneficiary hâve 
very strongly urged that, as this contract was made while the act 
of 1877 was in force, the provisions of that act became so incorpo- 
rated into the contract as to become a part of the contract itself, 
and that the provisions of the act of 1877, prohibiting a forfeiture 
of the interest of the insured in the policy without a notice, accord- 
ing to the terras and conditions of the statute, became as much a 
term and stipulation of the policy as if inserted therein by the par- 
ties thémselves. Upon this assumption, they insist that the act of 
1877 could not be altered or amended or repealed so as to subject 
the contract to forfeiture without the statutory notice, as such re- 
peal or amendment would impair the obligation of the contract. To 
this we cannot agrée. The contract which the parties thémselves 
made was one for an insurance for a single year, with the privilège 
of renewal for succeeding years upon condition of the payment of an 
additional premium upon the day named in the policy. Failure to 
renew it àccording to the condition of the contract put an end to the 
policy, without more ado. So with respect to the payment of the 
second half of the yearly premium. If not paid when due, the con- 
tract was thereby terminated. The act of 1877 interposed, and for 
the beneflt of the insured provided that the stipulations of the con- 
tract in respect to the termination of the policy should not be en- 
forced unless notice of a certain character had previously been given 
by the insurer. The statute did not provide that the interest of the 
insured shall not be forieited upon failure to renew the policy by the 
payment of the stipulated premium, but that the forfeiture should 
not be declared or be efEective unless the default in the payment of 
the stipulated premium shQu'.d occur after a particular notice had 
been given prior to the stipuiated day of payment, or a default should 
continue after a particular notice and demand for payment had. been 
given. Thus the law stepped in, and in effect said: "You shall not 
enforce the stipulations into which you hâve entered in respect to 
the effect of a default in payment of premiums, unless you flrst com- 
ply with this statute by giving the notice herein required." The sub- 
.sequent repeal of thi^ statute does not impair the obligation of the 
contract in respect to premiums which should mature thereafter. 
The repeal simply permits the contract into which the parties had 
entered to be enforced àccording to its owu terms and conditions. 
"The laws with référence to which the parties must be assumed to 
hâve contracted * * ♦ were those which, in their direct or nec- 
essary légal opération, controlled or affected the obligations of such 
contract." Insurance Co. v. Cushman, 108 U. S. 51-65, 2 Sup. Ot. 
236. Laws repealing laws which prevent the opération of contracts 
oth^wise within the competency of the parties, and permit their en- 
iorcement àccording to their terms, hâve never been regarded as 
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laws impairing the obligation of contracta, or as an impairment of 
vested rïghts. . Insuriance Co. v. Cushman, 108 U. S. 51-65, 2 Sup. 
et. 236; Ewell v. Daggs, 108 U. S. 143, 2 Sup. Ct. 408; Gross v. Mort- 
gage Co.; 108 U. s. 4Î7, 2 Sup. et. 940; Butler v. Association, 97 
Tenn. 679, 37 S. W. 385; Curtis v. Leavitt, 15 N. Y. 15, 85; Lewis v. 
McElvain, 16 Ohio, 347; Trustées v. McCaughy, 2 Ohio St. 152; 
Cooley, Const. Lira., side pages 293-378. 

Judge Hammond, who heai-d this case below, verj' admirably an- 
swered the argument that the act of 1877 so entered into the con- 
tract as to make its repeal an impairment of its obligations, by say- 
ing: 

"If the provisions of the statute as to notice had been written in the policy 
as agreements of the parties, that wouJd hâve been their contract, and, of 
cours»,' the law could net malce another contract for them. Wherefore, it 
would X>e enforced by the courts as the agreement of the parties; but the 
statute did not undertalie to maké a contract of Insurance for the parties. It 
was oïiljr a statutory régulation for the government of Insurance companles, 
compelling them to give notice as required by the act of the nonpayment of 
premiums before they -would be allowed to déclare a policy forfeited according 
to its stipulations. It was a régulation that the législature had a right to 
make. It was a beneflcent régulation for the relief against a forfeiture cre- 
ated under the contract, which it was entirely compétent for the législature 
to withdraw, alter, or amend, as to it might seeni best. Surely, if we turn 
the princljple eontended for the other way, its opération would be denied by 
the plaintiff and her counsel. ïhat is to say, if an insurance company should 
contend that at the time of the passage of the act it had already Issued a 
policy defining the terms of forfeiture, and that it was not within the power 
of the législature to impair the obligation of that contract by importing into 
it a différent stipulation or provision as to the conditions of forfeiture, the 
beneflciarles would deny that such législation unconstitutionally Impaired the 
obligation; but, if the législature has the power to import into an existing con- 
tract such a régulation for giving notice without iihpairing the obligation of the 
contract aâ to the insurance company, It has the right to take it away by 
repeal, without impairing the obligation as to the beneflciary." 

In Gross v. Mortgage Co., 108 U. S. 477-^88, 2 Sup. Ct. 946, the 
validity of a mortgage was involved which had been made at a time 
when the mortgage was invalid under the existing local law, but 
which was subsequently validatèd. The validating act was said to 
be répugnant to the constitution of the United States, as impairing 
the obligation of the contract. To this the court said: 

"That the act in question Is not répugnant to the constitution, as impairing 
the obligation of a contract, Is, in view of the settled doctrines of this court, 
entirely clear. Its original invalidlty was placed by the court below upon the 
ground that the statutes and public policy of Illinois forbade a foreign corpora- 
tion from taking a mortgage upon real property in that state to secure a loan 
of monéj'. Whether that Itxhlbitlon should be withdrawn was, so far at least 
as the Immédiate 'parties to the contract were cohcerned, a question of policy, 
rather than of constitutional poweJ*. When the législative department re- 
moved the Inhibition imposed, as well by statute as by the public p<jlicy of the 
State, upon the exécution "of a contract like this, It cannot be said that such 
législation, a,lthough rétrospective iii its opération, impaired the obligation of 
the contract. ït rather enâbles the parties to enforce the contract which 
they intended to make. It Is, in èfCect, a législative déclaration that the mort- 
gagor shall not. In a suit to enforce the lien given by the mortgage, shield Wm- 
self behind; ^ny statutory prohibition or public policy which prevented the 
mortgagee,, at the date of the mortgàèe, from taking the title which was in- 
tended to be passed as security for thé mortgage debt. We repeat hère what 
was said In Satterlee v. Matthewson, 2 Pet. 380, and, in substance, in Watson 
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V. Mercer, 8 Pet. 88, that 'it is not easy to pprccive how a law, which gives 
valldity to a void contract, can be said to impaii' tlie obligation of that con- 
tract' " 

In Ewell V. Daggs, 108 U. S. 143-151, 2 Sup. Ct. 413, a statute 
■which declared ail contracts voidable for usuiy was repealed. It 
was held that the repeal of the statute deprived the debtor of the 
statiitory défense, and was valid, as not impairing the obligation of 
the contract. Touching the objection to the repeal of sueh statutes 
as depriving existing contracts of a statiitory défense, the court 
said : 

"Independent of the nature of the forfeiture as a penalty, which is talven 
away by a repeal of the act, the more gênerai and deeper priuciple on which 
they are to be supported is that the right of a défendant to avoid his con- 
tracts is given to him by statute, for purposes of its own, and not beeause it 
affects the nierits of his obligation; and that whatever the statute gives 
under sueh circumstances, as long as it remains in fteri, and not realized by 
having passed into completed transaction, may, by a subséquent statute, be 
taken away. It is a privilège that belongs to the remedy, and fonns no élé- 
ment in the rights that inhere to the contract. The benefit which he has re- 
ceived as the considération of the contract, which, contrary to law, he actually 
niade, is just ground for imposing upon him, by subséquent législation, the 
liability which he intended to incur. That priuciple has been repeatedly 
annonnced and acted upon by this court. Eead v. City of Piattsmouth, 107 
T'. S. 5&S, 2 Sup. Ct. 208; and see Lewis v. McElvain, 16 Ohio, .347; Johnson 
V. Bentley, M. 97; Trustées v. McCaughy, 2 Ohio St. 152; Satterlee v. Matth- 
cwson, 1() Serg. & R. 169, same case, in error, 2 Pet. 380; Watson v. Mercer, 
S Pet. 88. The right which the curative or repealing act talies away in sueh 
a case is tlie right in the party to avoid his contract, a nal^ed légal right, 
wliicli it is usualiy unjust to insist upon, and which no constitutional provision 
^^•as ever designed to protect. Cooley, Const. Lim. 378, and cases cited." 

There was no error in sustaining the demurrer to the plaintifE's 
déclaration, and the judgment is accordingly afflrmed. 
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(Circuit Court of Appeals, Seventh Circuit. October 3, 1899.) 

No. 574. 

1. TjilAL TO COUKT — FiNDINGS. 

In an action at law tried to tlie court without a jury on a written stipu- 
lation of the parties, a circuit court may malie either spécial flndings or a 
gênerai flnding, but cannot niaise both; and, where spécial tindings are 
made, one stating a conclusion of law on the gênerai issue is not to be 
regarded as a gênerai flnding. 
3. Rbvibvv on Appeal — Action Tribd to Couet. 

The only recognized exception to the statutory rule (Rev. St. § 700) 
that when the court, on the trial of an action at law without a jury, by 
stipulation, malces a spécial finding, a review is limited to rulings of the 
court in the progress of the trial, and of the sufHciency of the flndings to 
support the judgment, is that a party may insist on a tinding in his favor 
on the ground that there is a total lack of évidence to support a contrary 
flnding, or, if he bave the burden of the issue, on the ground that the 
évidence in his favor is adéquate, unimpeached, and without conflict or 
uncertainty; and, when a motion on sueh ground is made before the 
finding is made or entered of record, an adverse ruUng thereon, if proper 
exception is saved, may be reviewed. 
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3. BXAMlNAtioN OF WiTNESs— Impeachino Tkstimony— Right of Counsel to 
ISsPECT Lettek. 

Where a witness on cross-cxamination Is asked If he did not write a, 
statement, sjiown him, contained in a letter, which standing alone is in- 
cqnsistent witli hls testimony in chief, and admits having written it, it 
Is tiie privilège of counsel introducing the witness to inspect the entire 
letter fcirptlier statements, which may explain or quallfy the expression 
admitted; and the déniai of sucli inspection, where the 'testimony of the 
witness is material, is prejudlcial errer. 

In Error to the Circuit Court of tlie United States for the Eastern 
District of Wisconsin. 

Denis F. Cash, for plaintiff in error. 
Edward S. Bragg, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges. 

WOODS, Circuit Judge. The déclaration in this case is in trover 
for the recovery of possiession of a note and mbrtgage. The action 
was brought by James Hj Farnsworth against Phinelan B. Haber, but 
on the defendant's motion; ànd showing that he had possession only 
as executor of the last will df Eliza 0. Farnsworth, the payée of the 
note and mortgage, and that Ella Wiright claimed to be the devisee 
and owner thereof under the will, tlxe Jatter was substituted as défend- 
ant in the case, appeared and answered, and joined the plaintiff in 
a writteû stipulation f ôr the trial of the case by the court without a 
jury. On suggestion of ,the death QîSa.'va.es H. Farnsworth and of the 
appointment of Edward è, Bragg àS:administràtpr^ the name of the 
latter as défendant in errorhas been substituted^, • i- 

The court made the following speçi^ finding of facts, and gave 
judgment thereon for the.plaiihtiff: 

"(1) That one Eliza O. Farnsworth, then being the dwner and in possession 
of the note and mortgage deseribed in the déclaration, made and delivered to 
her to secure the principal smn of flve thousand ($5,000) dollars, with interest 
at five per cent., by one A. Ver Bryck, dated Oetober 30, 1894, and recorded 
in the office of the register of deeds in Fond 41 Lac county. In the state of 
Wisconsin, on November 21, 1894, did on' the itth day of November, 1894, 
malie and, exécute before and In the présence of t\vo attesting witnesses, who 
subscribed their names thereto as such, an assignment in wrltlng, imder her 
hand and seal, to James H. Farnsworth, the plaintiff, of said note and mort- 
gage, which said assignment was in the usual form, without condition, réserva- 
tion, or limitation, reciting the sum of five thousand ($5,000) dollars as a con- 
sidération therefor, and ackiïowledged the receipt thereof, which assignment 
was also properly acknowledged for record, and thereaiter, on the same day, 
delivered the same to James T. Greene, to be held for said plaintiff. (2) That 
said Janles T. Greene, the depositary, was at the time of said delivery to him 
acting in some matters as the agent for Mrs. Eliza O. Farnsworth, and contin- 
ued to act for her In such matters up to the time of her death, but during 
ail such time kept the said note and mortgage and assignment separate and 
distinct from the papers of said Eliza O. Farnsworth In his possession, and 
not coiûmingled or tied up in bundles or packages with them, but in an en- 
velope separate and distinct by Itself . (3) That James T. Greene, upon the 
présentation to him by one Ej B. Haber, who was the original défendant in 
this action, on the 18th day of Novembéri 1895, af ter the death of Mrs. Eliza 
O. Farnsworth, of the order hereinafter recited, delivered the said note and 
mortgage to him, but refused to surrender or give up the assignment of said 
note and mortgage, though requested so to do, and afterwards, on the 25th 
day of June, 1896, caused the same to be recorded in the office of the register 
of deeds in said county of Fond du Lac. (4) That Mrs. Eliza O. Farnsworth 
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died on tbe lôthday of Noyemlier, 1895, and James T. Greene (lied some time 
in 1897, af ter the recQrding of said assignment, which paijer, with the officiai 
indorsement of ifs reeOrd thereon, came to the hands of the plaintiff froni the 
représentatives of Greeue's e'state. (5) Tliat défendant ofCered in évidence 
the foUowing proof : ïhat on tlie lOth day of November, 1895, Mrs. Eliza O. 
Farnsworth gave an oi-der in writing, signed by her and addressed to Mr. 
Greene, as follows: 'Please deliver to Mr., P. B. Haber the five thousand dol- 
lar note of Mr. A. Ver Brycli and a note of Mr. TretlovF, as well as any and 
ail papers and securities you may hold in your possession belonging to me, 
moneys included.' • And also that on the same day she, in her last sickness, 
from vs'hich she died on the 15th of November foUowing, made a last will and 
testament, which had been duly probated, eontaining in it a purportcd bequest 
of the note and mortgage in coutroversy, in words and figures foUovv'ing: '1 
give and bequeath to my beloved nièce, Ella Wright, of Cincinnati, Obio, five 
thousand dollars ($5,000), the same being in one promissory note executed by 
Mr. A. Ver Bryclv, and secured by a real-estate mortgage; said note being now 
in the possession of James T. Greene, of the city of Fond du IJic, Wisconsin, 
to whom the same was given at the time of my departure for the Soutli in 
the year 1894. Any indorsements or assignments of said note are hereby 
canceled and revoked.' Bach and both of which récitals were received by the 
court qualifledly, but neither of them was admitted as évidence to explain 
or vary the transaction of the assignment. (6) ïhe foUowing indorsement in 
the handwriting of James T. Greene upon the envelope in which the said note, 
mortgage, and assignment were kept by said Greene was given in évidence by 
the défendant: 'Nov. 17, 1894. Eliza O. Farnsworth. Left with James ï. 
Greene. In case of death, to be delivered to James H. Farnsworth or his hoirs.' 
And also an indorsement on the note in the handwriting of said James T. 
Greene: 'Paid interest to Oct. 30, 1895, two huudred and flfty dollars ($250). 
Oct. 22, 1895. Eliza O. Fai'nsworth, per J. T. Greene.' (7) The note and 
mortgage described in the complaint, with ,$500 interest paid thereou, haS been 
deposited with the court, and is now in its possession, subject to its order, and 
there is due upon it on the 30th day of October, 1808, .$250 additional inter- 
est; and the value of the same is the principal amount stated in said note 
and mortgage, with the interest paid and due thereon as aforesaid. (8) That 
the plaintiff is the owner and entitled to the possession of said note and mort- 
gage and interest paid thereon and secured thereby as aforesaid, and is enti- 
tled to a formai judgment for damages against the défendant, by reason of 
the technical conversion of the same by said défendant, for the value of the 
note and mortgage and Interest paid thereon, and now in the custody of the 
court, and since accrued thereon, with interest at five per cent., and also for 
his taxable costs and disburscments in addition thereto; the défendant havlng 
admitted possession, demand, and value, as stated in the complaint." 

The last clause was probably intended to be a statement of légal 
conclusion only. It sliould liave been so exjjressed. U. S. t. Har- 
ris, 46 U. 8. App. 633, 23 C. C. A. 483, and 77 Fed. 821. It is not 
to be regarded as a gênerai flnding upon the issues of the case. A 
finding may be either gênerai or spécial, but not both. British 
Queen Min. Co. v. Baker Silver Min. Co., 139 U. S. 222, 11 Sup. Ct. 
523; Wesson v. County of Saline, 34 U. S. App. 680, 20 C. C. A. 227, 
and 73 Fed. 917; Posfs Adm'r v. County of Hamilton, 46 U. 8. App. 
200, 22 C. C. A. 128, and 76 Fed. 208; Daube v. Iron Co., 46 U. S. 
App. 591, 23 C. C. A. 420, and 77 Fed. 713. 

The assignment of errors contains many spécifications which, un- 
der the rules applicable to trials in cases at law without a jury, are 
unavailing. They are to the effect that the court erred in making 
no flading of facts which évidence admitted tended to prove, in re- 
fusing to make flndings requested by the plaintiff in error, in re- 
fusing to modify the flndings made in certain particulars as re- 
quested, in finding matters of évidence, and in that certain findings 
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are defeclive or do not state the whole fact. The statutory rule is 
that, whep the court makes a spécial finding, "rulings of the court 
in the prqgress of the trial" may be reviewed, and "the review may 
oxtend to the détermination of the sufflciency of the facts found to 
support the judgment." Eev. St. § 700. The'only recognized excep- 
tion to the rule is that in a triai' by the court, just as when the trial 
is by jury, a party may insist upon a flnding in his favor on the 
ground that there is a total lack of évidence to support a contrary 
flnding, or, if he hâve the burden of the issue, on the ground that 
the évidence in his favor is adéquate, unimpeached, and without con- 
flict or uncertainty. Whether the court shall hâve chosen to make 
a gênerai or a spécial flnding, if in any case there is a total lack of 
évidence upon an essential point, or if the évidence upon the entire 
case or upon a controlling point is adéquate, unambiguous, and with- 
out conflict, a peremptory motion by the party entitled to prevail, 
if made, should be sustained, and an adverse ruling, if the excep- 
tion be saved, may be reviewed; but properly the motion should be 
made before the flnding is announced, or at least before the entry 
th^repf of record. If made later and sustained, the résult probably 
would be a new trial, and not a new flnding in favor of the mov- 
ing party. ' Treated as a motion for a new trial, the ruling upon it 
would be a matter of discrétion, which could not be reviewed. If sat- 
isfactory proof be made, without évidence to the contrary, of a con- 
trolling fact which is not embraced in a spécial finding or spécial ver- 
dict, the remedy is to be sought by a motion for à venire de novo. In 
this case no motion was made for a flnding in favor ùf Ihe plaintifE in 
error on the ground of lack of évidence to sustain a flnding for the 
plaintiff, or on the ground of lack of évidence of a particular fact, 
without which a flnding for the plaintiff could not stand; and if 
there was adéquate évidence, without conflict, of any fact which the 
court did not include in its finding, the fact was evidentiary only, or, 
to say the least, if found would not hâve been controlling of the other 
facts as found. 

The flrst, second, third and fourth spécifications of error relate to 
rulings of the court during the progress of the trial, and must be 
considered. The dominant question in the case, evidently, is wheth- 
er the assignment of the note and mortgage was delivered, or, to fol- 
low more closely the words of the flnding, delivered to James T. 
Greene to be held for the plaintiff. As bearing on that question, it 
was important to détermine whether, when the instrument was placed 
in his possession, Greene was Mrs. Parnsworth's agent, and, if so, 
what was the scope of his agency. On that point Haber, the original 
défendant in the case, called as a witness for the défense, had testi- 
fled to the effect that Mrs. Parnsworth had a property of about 
114,000, and that nearly ail her business was intrusted to Greene. 
On cross-examination the witness was asked if he had not claimed 
that he wàs her agent and transacted her business, and, having an- 
swered "No," was shown a letter, the writing of which he admitted, 
and with référence to a particular passage, which alone he was al- 
lowed to read, was asked, "In that letter did you not state that slie 
(meaning Ophelia Farnsworth) wanted to make you the residuary 
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legatee in her will as you had handled her property and had never 
charged her a cent"? to which he answered, "Yes, sir." Thereupon 
counsel for the défendant asked for the letter. Opposing counsel 
replied that he could hâve "that part, but not any more," and upou 
the court's saying, "You are entitled to read that portion which is in 
connection with that sentence," counsel for the défendant excepted 
to the ruling, and asked that the letter he submitted to the court for 
inspection. Counsel for the plaintifE then said to the witness: "I 
ask the question, did you write so and so? If you hâve any explana- 
tion to make, of course you can make it;" to which the witness re- 
sponded: "That clause is very misleading; without the entire let- 
ter." Following this, the bill of exceptions reads : 

"Defendant's Counsel: We ask an order from the court directing him to 
be compelled to turn it over. (Letter handed to court.) Court: 1 do not 
flnd anything in the letter; that is, any portion that I hâve looked at— De- 
fendant's Counsel (Mr. Cash): If Gen. Bragg is so teehnical that he is going 
to insist that we look only at a little portion, I think we are entitled to hâve 
ail the testimony strieken out he has asked upon this subject. Court: This 
inquiry is not directed to the use Of this letter in any form as évidence. It is 
simply as a question would be asked of the witness, whether he had said to 
John or wrote him so and so. That is the end of the inquiry, so far as im- 
peachlng testimony is concerned. The witness admits the fact of the state- 
ment, whatever it may be worth, but the letter which they hâve in their hands 
I think you are not entitled tohave produced as a whole. You can examine 
that portion of it on which he made the inquiry. (Défendant excepts.) Gen. 
Bragg: That is the only thing eonnected with it. Court: They hâve a right 
to examine that portion of the letter. Counsel for défendant déclines to look 
ât that portion." 

Our opinion is that the l'uling was erroneous. If the witness had 
been asked if, in a certain conversation, he had not said so and so, 
and had answered "Yes," it would hâve been compétent to inquire 
whether in the same conversation he said something further, by which 
what had been admitted would be qualifled or retracted; and," on the 
same ground of reasonableness, when the witness admitted the prés- 
ence in a letter that he had written of a statement which, alone and 
unexplained by other parts of the letter, was in conflict with his testi- 
mony, it was the privilège of counsel of the party in whose behalf the 
witness had testifled to inspect the letter for otïier statements affect 
ing the meaning of the expression admitted, whether to be found in 
the immédiate context or in other parts of the letter. No statement by 
counsel in possession of the letter concerning the relevancy of other 
parts should be allowed to prevent the inspection. If the witness had 
denied or had not admitted the part of the letter shown, he could not 
bave been examined concerning the contents of the letter, nor could 
opposite counsel in that case hâve been entitled to look at the paper. 
Greenl. Ev. §§ 88, 463; 1 Phil. Ev. pp. *575, *576. It cannot be said 
that the testimony or the credibility of the witness in this respect is 
in itself immaterial, or is made so by other findings unaffected thereby. 
The case is in a narrow compass, turning upon the question whether 
the assignment was ddivered, and that depending flnally upon the 
more narrow question whether it was delivered to Greene to be held 
for the plaintiff. Upon that question the recording can hâve no bear- 
ing, because not done until after Mrs. Farnsworth's death. There 
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is no proôff'from subscribing wîtnesses or others of the circumistau- 
cea 'attendant upoo the exécution of the instrument. It bears the 
notarial certiflcate, in proper f om, that the signer acknowledged 
"the exécution," but that in itsélf means tliat the signingahd sealing 
in thé form shown were acknowledged. The assignée was not prés- 
ent, nor any one chosen by him. to represent him. Tlie attestation is 
simplyin the -words, "In the presenibe of," before the names of the wit- 
nesses. The words '^Signed, sealedy and delivered," and any équiva- 
lent, are wanting, and, if présent, could only indicate an intention 
to deliver. The instrument was in the maker's possession when slie 
signed it. Then it went into the hands of Clreene, in order to enable 
him to put upon it his certiflcate and signature to the acknowledg- 
ment of exécution... Whether it went again into the physical posses- 
sion of Mrs. Farnsworth after completion, and then passed again 
from her to Greene, and for what pùrpose, or whether it remained in 
his possession froin the time of acknowledgment, and whether acci- 
dentally or iatentionàlly, and, if.intentionally, for what purpose, no 
witness has said, or probably can say. Of course, if it were con- 
clusively established that at that or another time the assignment 
was deljve'red to Greene for theblaintiff, no subséquent act or déclara- 
tion of Mrs. Pamiswflrth or of Greene could be aillowed to thwart the 
plaintifl's right; but, when the question is whether a delivery was in- 
tended, the act or fact supposed to constitute or show delivery can- 
not h^ve the etfect of éxcluding other évidence on the question. But 
for tibe subséquent cohduct of Mrs. Farnsworth, it would be a matter 
of inference, and on grounds not strong or clear, that she knew that 
thë assignment remained or had gotten into the possession of Greene. 
In her will she gave the note and mortgage to her niecé, the plaintifE 
in error, and added the clause;i"Any indorsement or assignment of 
said note is hereby canceled and revoked." She therefore had knowl- 
edge of an assignntoit in some form having been made, unless, as 
urged by the plaintif? in error, her faculties at that time were so far 
impaiwé that she waâ without testamentàry capacity. The évidence 
shows bej^tod doubt that Greene acted to âome extent as agent for 
Mrs. Farnsworth. He held possession of her notes, and coUected or 
received interest on them (this note in controversy, With others), after 
the assignaient was inade, and sent money to her, including probably 
the intereët received on this note. He kept her papers together in 
a box, — th'is' note and mortgage and the assignment by themselves in 
an unsealed envèlope; the others, "in their own envelopes." It is 
said by Gouûsel for the plaintifl in error that in that box the papers 
of Mrs. Farnsworth only were kept, but, if that is more than an in- 
ference, we hâve not found the téstimony. The mémorandum on the 
envelopè in which the assignmeot was kept was adniitted in évidence 
without objection. Whether it was Otherwise compétent, we are not 
called upon to décide. It shows or tends to show Greene's under- 
standing of the character and purpose of his possession. Whether it 
is in harmoby with the court's finding, we dO not décide. The dif- 
férence of expression is manifest. Stress has been laid upon the 
récital in the assignment of a considération of $5,000, but there is 
évidence in the case which, though circumstantial, leaves little or 
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no doiibt that there was no considération whatever, outside of a sug- 
gested promise of Mrs. Farnsworth to lier deeeased husband. In 
this state of tlie évidence, it is impossible to say that tlie error com- 
mitted was a harmless one. Tlie judgment is reversed, with direc- 
tion to grant a new trial. 



SKINNER V. GARNBTT GOLD-MIN. CO. 

(Circuit Court, N. D. Calif oraia. September 6, 1899.) 

No. 12,551. 

1. StATDTES— TiTLE OP ACT. 

Const. Cal. art. 4, | 2i, providing that every act shall embraee but 
one subject, which stiall be expressed in its title, as construed by the 
suprême court of the state, does not require the title of an act to be an 
abstract of its contents, and a provision intended to secure the enforce- 
ment of the act and the accomplishment of the gênerai purpose of the 
législation is germane to the subject-matter and vaîid though not enumer- 
ated in the title. 

3. CONBTITOTIONAL LAW— SPECIAL PRIVILEGES — AcT APFECTINO CORPORATIONS. 

Sections 1 and 2 of the California act relating to corporations (St. 189T, 
p. 231), which require ail corporations doing business in the state to pay 
their employés at least once a month the wages earned during the pre- 
ceding month, and provide that the violation of such requirement shall 
entitle an employé to a lien for his wages on the property of the cor- 
poration, talîing precedence of ail other liens except reeorded mort- 
gages or deeds of trust, to an attachment, and a reasonable attorney'r» 
fee in case of a suit to collect his wages or enforce such lien, and tliat 
an unrecorded deed shall be no défense to such suit, do not discriminate 
unjustly against corporations, in violation of the state constitution (article 
1, § 21). prohibiting the granting of spécial privilèges or immunitles to 
any citizens or class of citizens. 

3. Samb^Equai, Protection op Law. 

Nor do such provisions deny to corporations the equal protection of the 
law, within the prohibition of the fourteenth amendment to the fédéral 
constitution. 

4. Same— Due Process of Law. 

Nor do such provisions deprive corporations of their property without 
due process of law, within the meaning of the state constitution (article 
1, § 13). by interfering with their freedom to make contracts. 

5. CONTRACT— AgREEMENT FOR EXTENSION ON PaRT PaTMBNT. 

Part payment of wages due employés is not a good considération for an 
agreement to extend the time for payment of the remainder. 

This is an action by attachment under the California statute to re- 
cover wages from a corporation. On final hearing. 

F. D. Soward and Whitworth & Shurtleff, for plaintiff. 
Grove L. Johnson, lànforth & Whitaker, and W. W. Watson, for 
défendant. 

MOREOW, Circuit. Judge. This is an action at law to recover 
from the corporation défendant for labor performed by plaintiiï, and 
on assigned claims for labor performed by others. The défendant 
corporation is organized and exists under the laws of West Virginia. 
The action was originally brought in the superior court of the county 
of Sierra, state of California, and was transferred to this court upon 
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the pétition of the défendant. For cause of action plaintîff allèges 
tiiat tlie défendant is a corporation existing under the laws of West 
Virginia, possessing property and doing business in the state of 
California; that défendant is indebted to plaintiff in the sum of 
^1C3.78 on account of worlc performed by plaintiiî by the month as a 
laborer upon defendant's mine, the Niagara Consolidated or Garnett 
mine, at Hepsidan, Sierra county, Cal., between January 1 and 
December 14, 1897; that no part of this indebtedness bas been paid; 
that défendant is indebted to 46 other persons in varions sums on 
account of work performed by them on defendant's mine between 
January 1 and December 14, 1897; that thèse various sums hâve ail 
been assigned by thèse persons to plaintiff, and that no part of them 
has ever been paid; that the amounts due to the plaintiff and his as- 
signors are due to thèm from the défendant Garnett Gold-Mining 
Company for wages earned by them as laborers for said défendant 
between January 1 and December 14, 1897, in working upon the 
Niagara Consolidated or Garnett mine under ah agreement by which' 
they became due and were payable monthly; that défendant promised 
to pay them monthly, but did not do so, and during the whole period 
it had no regular pay day, and no day selected therefor, within the 
meaning of an act of the législature of California entitled "An act 
requiring every corporation doing business in this state to pay their 
employés and each of them at least once in each and every month 
the wages earned by such employé," etc. St. Cal. 1897, p. 231. 
Plaintiff demanda judgment for the sum of |3,981.50, with légal in- 
terest fhereon (7 per cent.) from December 14, 1897, and costs of suit, 
that an attachment issue against défendant, that plaintiff be allowed 
a reasonable attorney's fee of $500, and that the whole be adjudged 
a first lien upon the property of défendant. An attachment was is- 
sued and levied upon the property of défendant in the county of Sierra, 
in this state, and a lis pendens was rgcorded in the oiBce of the county 
recorder. Thereafter the case was transferred to this court on the 
ground that défendant, being a f oreign corporation, was a nonresident 
of this state. Défendant dénies, generally and speciflcally, the allé- 
gations in the several counts of the çomplaint, and allèges that plain- 
tiff and his assignors were employed by défendant under an agree- 
ment whereby they each and ail agreed that they would take their 
pay from the proceeds of defendant's mine, which was being worked 
by them; that they would not ask or receive or expect that their 
wages would be paid monthly or regularly, or upon any day selected 
for that purpose, and that they would not ask or receive or expect any 
pay for their wbrk done until February, 1898, and that they would 
not bring:Wit to recover pay for their work until February, 1898; 
dénies that plaintiff is entitled to any sum as attorney's fee; and al- 
lèges that, if plaintiff is entitled to any attorney's fee for the prosecu- 
tion of this action, $200 would be a Reasonable attorney's fee. The 
essential facts are admitted by both parties. It is agreed that the 
amount claimfed by plaintiff, namely, $3,981.50, is owed by défendant. 
The defendiant, however, claims that as to ail unpaid wages earned 
prioT to August 23, 1897, an agreement was entered into between 
plaintiff and his assignors and défendant on or about October 9 
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]897, by which plaintiff and his assignors agreed to wait for six 
moiiths after August 23, 1897, for such unpaid wages. It is agreed 
that plaintiff is entitled to a judgment for ail wages earned subséquent 
to August 23, 1897, amounting to $2,167.02, together witli the légal 
interest thereon. With regard to tlie remaining sum of |1,814.48, 
due for wages earned prior to August 23, 1897, called "back pay," dé- 
fendant claims that the action has been prematurely brought. De- 
fendant further contends that the statute involved (St. Cal. 1897, p. 
231) is unconstitutional. The title of the act the benefit of which has 
been claimed by plaintiff, and the constitutionality of which défend- 
ant contests, reads: 

"An act requJring every corporation doing business in this state to pay 
tlieir employés and each of tliem at least once in each and every montli, the 
wages earned by such employé; to limit the défenses which may be set up 
by such corporation to assignments of wages, set-ofif or counterclaims, or the 
absence of such employés at the tlme of making payment, and in case of such 
absence the wages are payable upon demand; to prohibit assignments of wages 
for the purpose of evading the provisions of this act. and agreements to ae- 
cept wages at longer periods than as herein provided as a condition of em- 
ployment; to fix a penalty for this violation of the provisions of this act by 
such corporation, and to provide for the disposition of any fines reoovered 
from corporations vlolating the same." 

The purpose of the act is expressed in section 1, which provides 
that: 

"Every corporation doing business in this state shall pay at least once a 
month each and every employé employed by such corporation in transacting 
or carrjing on its business, or in the performance of labor for it, the wages 
earned by such employé during the preceding month: provided, however, that 
if at the tune of payment any employé shall be absent, or not engaged in his 
usual employment, he shall be entitled to said payment at any time there- 
after upon demand." 

The provisions of ail the sections of this act, with the exception of 
sections 2 and 6, are referred to in the title as quoted above. Sec- 
tion 2 provides : 

"A violation of any of the provisions of section 1 of this act shall entitle 
each of the said employés to a lien on ail the property of said corporation for 
the amount of their wages, which lien shall take préférence over ail other 
liens, except duly recorded mortgages or deeds of trust; and in any action 
to recover the amount of such wages, or to enforce said lien, the "plaintiff 
shall be entitled to a reasonable attorney's fee, to be fixed by the court, and 
which shall form part of the judgment in said action, and shall also be enti- 
tled to an attachment against said property. An unrecorded deed shall be no 
défense to such actions." 

Section 6 is as follows: 

"AH wages earned by any employés engaged in the service of any corpora- 
tion in this state, shall be paid in lawful moneys of the L'nited States or in 
checlîs negotiable at face value on demand." 

The constitution of California (section 24, art. 4) déclares that 
"every act shall embrace but one subject, which subject shall be ex- 
pressed in its title." Défendant contends that, since the provisions 
of sections 2 and 6 of the above act are not speciflcally referred to in 
its title, thèse two sections are unconstitutional. The unconstitu- 
tionality of thèse two sections, even if established, does not invalidate 
90 F.-47 
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the éiolire act, but merely the sections involved. Section 24, art. 4, 
of thfe constitution of California, aiso provides: 

, "Bt^f iï any subjéct shall be embraced in ah act which shall not be ex- 
prëssed inits title, such act shall be toidonly as to so mueh thereof as shall 
not beexpressed in the title." 

Ip cènnectiori with which cohstitutional provision, see, also, Eobin- 
sok.T. Bidwell, 22 Oâl. 379, 387; 'Fëôplë v. Ferry, 79 €al. 105, 114, 21 
Pac. 423. 

It wjll be observed that we ai"e not concérneà with section 6 in the 
présent controversy, and it may théref ore be omitted fTotti considéra- 
tion. The subject of the act is comprised in section l,i which enacts 
that corporations shall pay their employés regularly each nionth. 
The ôther sections contain provisioiis designéd to secure compliance 
with section 1, and section 2 protide^ a penalty for the violation of 
this section. Two sections in this act (sections 2! and 7) provide 
against violation of its provisions, i Section 2 declaces that "a viola- 
tion of any of the provisions of section 1 of this act shall entitle each 
of the said employés to a.lien on the property of sàid corporation for 
the amount of their ^ages," etc. Section 7 enacts that "any corpo- 
ration violating any of the provisions of this act shall. be subject to a 
fine notexceeding one hundred dollars^ or less than flfty dollars, for 
each vi(ilation." It is évident that thèse sections are intended to en- 
force compliance with the régulations of the act regarding its subject 
comprised in section 1, and there is, consequehtly, no reason why 
their provisions shoulfi hâve fbund expression in the title of the act. 

In Ex parte Kohler,'7i Oal. 38, 41, 15 Pâc. 43ë, 437, Justice Pater- 
son, delivering the opinion of the suprême court, said: , 

"Howevér numerous ttie provisions of an act may be, If they can falrly be 
eonsidered as falling within the subject-matter of législation, or as proper 
method for the attalnment of the end sought by the, act, there is no confliet 
with the constitutional provision abové quotèd [Const Cal. art. 4, § 24]. là 
any eveàt, it is only wheïe there is a elea'r Violation of thé constitution that 
this court is justifled In declaring it unconstitutional. * * » Manifestly, 
the provisions of the act ail fall within the subject named In its title, and are 
necessary and logieal mèthods for the end desired by the législature. The act, 
therefore, Js not répugnant to article 4, § 24, supra." 

Again, in Ex parte Liddell, 93 Cal. 633, 637, 29 Pac. 251, 252, the 
constitutionality of a statute was attâçbed upon théground that the 
législature had failed to express the subject of the act in its title. The 
suprême court said: 

"In Abeel v. Clarli, 84 Cal. 229, 24 Pac. 383, we held it ^as not necessary 
that the title of the act should embrace an abstract of its contents. The cases 
cited therein show that such Is the view taken by the courts of other states; 
and on reflection it must appear that this conclusion is based iipon the soundest 
prinCiples of constitutional construction. It certainly was not intended that 
the title should be a répétition of the provisions found in the body of the blU. 
The object was to prevent déception by the inclusion of matters incongruous 
with the subject specifled in the title. If the title contalns a reasonable inti- 
mation bf the matters under législative considération, the public cannot com- 
plain. It has always been the custom to state the subject of a bill In gên- 
erai terms, and with the fewest words, and the framers of the constitution 
doubtless intended the législature to conform to that custom. Mills v. Charlâ- 
ton, 29 Wis. 409; Bright v. McCuUough, 27 ind. 226; People v. Mahaney, 13 
Mich. 494. Numerous provisions having one gênerai object fairly indicateil 
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by tlie title may. Be uDlted. Montclair T. Ramsdell, 107 II, S. 147, 2 Sup. Ct. 
891. When the geueral purpose of the act is declared, the détails provided 
for the accompllshment of that purpose will be regarded as necessary Inci- 
dents." 

See, also, Hellman v. Shoulters, 114 Cal. 150, 44 Pac. 915, and 45 
Pac. 1057. 

Defendant's contention, therefore, that section 2 of the statute 
in question (St. Cal. 1897, p. 231) is unconstitutional hecause there is 
no mention of its provisions in the title of the act, cannot be sus- 
tained, in face of the interprétation placed by the suprême court of 
this state upon section 24, art. 4, of the constitution. 

Défendant further attacks the statute in question upon the ground 
that it contravenes the following provisions of the constitution of the 
state: (1) Section 13, art. 1: "No person shall * * * be de- 
prived of life, liberty, or property without due process of law." (2) 
Section 1, Id.: "Ail men * • * hâve certain inaliénable rights, 
among which are those of * * * acquiring, possessing, and pro- 
tecting property." (3) Section 21, Id.: "Nor shall any citizen, or 
class of citizens. be granted privilèges or immunities which, upon 
the same terms, shall not be granted to ail citizens." (4) Fourteenth 
amendment to the constitution of the United States : "Nor shall any 
state deny to any person within its jurisdiction the equal protection 
of the law." Défendant contends that the statute discriminâtes un- 
reasonably against corporations, and destroys the liberty and prop- 
erty of private contracts in several of its provisions. Section 2 of 
the act, supra, which provides that the violation of the provisions of 
section 1 shall entitle the employé to a lien on the property of the cor- 
poration taking precedence of ail liens except recorded mortgages and 
deeds of trust, to a reasonable attorney's f ee, and to an attachment, 
and, further, that an unrecorded deed shall be no défense to an action 
for the recovery of wages, is regarded by défendant as an unjust dis- 
crimination against corporations. Défendant also regards section 
3 of the same statute from the same standpoint. This section limita 
the défenses which may be set forth by a corporation défendant in an 
action against it for a violation of the provisions of this act. This 
section, however, may be disregarded as not being concerned in the 
matter now at issue in this case. In support of its position défend- 
ant cities San Mateo Co. v. Southern Pac. B. Co., 13 Fed. 722, 
known as "The Kailroad Tax Cases." That was an action for the 
recovery of state and county taxes claimed to be due from de- 
fendant to plaintiff for the fiscal year 1881-82. Défendant insist- 
ed that in the assessment of its property an unjust discrimination 
was made between its property and the property of individuals, to its 
disadvantage, since it "was not allowed any déduction from the 
valuation of its property for the mortgage thereon which is allowed 
for mortgages in the assessment of the property of individuals." Jus- 
tice Field held that such discrimination was unconstitutional, and 
that corporations hold their lawfully-acquired property under the 
same constitutional guaranties as protect the property of natural per- 
sons. The principle involved is admirably and concisely stated aa 
follows : 
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"It Js sùfflcient to add that in ail text writers, In ail codes, and In ail re- 
viséd statutes it is laid down tliat the term 'person' Includes or may Include 
corporations, whlch amounts to whàt we hâve already said, that, whenever it 
is necessary for the protection of contract or property riglits, the courts wlll 
look, through the idéal entity and name of the corporation to the persons 
whO compose it, and proteet them, tàough the process be in its name. Ail the 
guaranties and safeguards of the constitution for the protection of property 
possessed by individuals may therefore be invoked for the protection of the 
property of corporations; and as i)0 discrimina tlng and partial législation 
imppsing unequal burdens upon the property of individuals would be valid 
undèr 'the fourteenth améndment, so no législation Imposing such unequal 
burdens upon the property of corporations can be malntained. The taxation, 
therefore, of the property .of the défendant upoD ®i assessment of its value, 
without a déduction of the mortgagë thereoîi, Is to tnat extent invalid." le". 
747., ' . 

It will be perceived that the case under aibcUssion bears no resem- 
blance to the case cited above. In that case there was a direct at- 
tack upon the property of corporations, an attempt to make corpora- 
tions submit to a System of taxation différent from that generally 
employed in this state, and to saddle them with more than their 
proper 'share of the burdens of state taxation. In this case no pe- 
culiar burden is imposed. The statute in question merely pro vides 
for the payment of wages already due at certain regular periods, and 
lays down régulations framed to secure compliance with its provisions 
in this respect. 

Mining corporations hâve been the objects of législation as such, 
on the part of this state, as evidenced by St. Gai. 1873-74, p. 8C6,,St. 
Cal. 1880, p. 134, and St. Cal. 1897, p. 88. Thèse statutes hâve direct- 
ed thé performance of certain dnties, and the statute of 1880 imposed 
a penalty of |1,000 upon mining corporations violating its provisions. 

The case of Miles t. Woodward, 115 Cal. 308, 46 Pac. 1076, arose 
under the latter statute. The court in that case said: 

"If the construction which appellant puts upon the act, namely, that It 
applies only to those mining corporations which extract gold or silver from 
ores and quartz, were to be accepted as the true one, hls attack upon the con- 
stitutionality of this law as being arbitrary spécial législation would cer- 
taiuly be powerful, if not irrésistible. But we cannot agrée to that interpreta- 
tios, The act provides for the dolng of many things by the offlcers and 
agents of ail mining corporations. ' ; Some of the things required to be done, 
such as keeping a complète set of books, showing ail receipts and expeuditures 
o. the corporation, the source of guch receipts and objects of such expeuditures, 
aad au transfers of stock, are acts whlch may be performed by, and the dolng 
of whiCh is therefore properly imposed upon, ail mining corporations. The 
provision requiring the superintendent to report weekly the number of men 
emplpyed by him, and the rate of wages paid to each, likewise applies to ail 
mining cprporations. * » * Thèse requirements, from their nature, apply 
only tothosè mining corporations Whlch extract the preclous metals from 
ore, butihéy apply to ail such corporations, and are as gênerai as from 
the varyltag character of mining corporations, and of their opérations, they 
çould be made." 

An act apï^roved March 31, 1891 (St. Cal. 1891, p. 195), is entitled 
"An act to proVide for the payment of the wages of mechanics and 
laborers employed by corporations." This act provides (section 1) : 

"Every corporation doing business in this state shall pay the mechanics and 
laborers employed by it the wages earned by and due them weekly or monthly, 
on such day in each week or month as shall be selected by said corporation." 
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Section 2 of this act enacts as a penalty for the violation of the 
provisions of this act that sueh violation shall entitle each mechanic 
or laborer to a lien on the property of the corporation, taking préf- 
érence over ail other liens except recorded mortgages and deeds of 
trust, to a reasonable attorney's fee in the event of an action to recover 
his wages or to enforce Lis lien, and to an attachment against the 
property of the corporation. This act bas been construed in the fol- 
lowing cases: Keener v. Irrigation Co., 110 Cal. C27, 43 Pac. 14; 
Ackley v. Mining Co., 112 Cal. 42, 44 Pac. 330; Slocuni v. Irrigation 
Co., 122 Cal. 555, 53 Pac. 403. 

In Keener v. Irrigation Co., the plaintifE was employed to per- 
form labor upon certain réservoirs at différent times between May 27, 
1892, and June 23, 1893, in the course of which employment the 
wages earned by him amounted in the aggregate to .|8C8.75. Of 
this he was paid by the conipany $378.82, whereupon he brought 
action to recover the balance, and bave it adjudged a lien upon dé- 
fendant'» property. Plaintiff obtained a judgment by default, and 
défendant appealed. In the opinion it is said, at page 630, 110 Cal., 
and page 14, 43 Pac: 

"By the terms of the flrst section of this act, it does not apply to ail corpo- 
ration^, but only to those who, wliile doing business in this state, employ 
laborers and mechanics by the week or month, whose wages, under the terms 
of their employment, are payable weekly or monthly. It does not purport to 
impose upon those corporations any duty or liability towards ail the mechanics 
or laborers whom it may employ, or to create a right in favor of tliose of Ita 
employés whose wages are not earned or payable by the week or by the 
month. As a remedy sought to be enforced herein exists only by virtue of thé 
statute, it was incumbent upon the plaintiff to bring himself within the terms 
of the statute, and to show that the wages earned bj' him were 'due weekly 
or monthly.' His complaint is, however, détective in this respect, and eontains 
no allégation eoncerning the times at which the wagee were payable, or that lie 
was employed at weekly or monthly wages; and, from the allégations in réf- 
érence thereto, it would seem that there was no agreement upon this point,— 
the greater part of his labor being computed by the day, and at différent rates 
per day, for différent periods during the year." 

It was accordingly held that the plaintiff was not entitled to avarl 
himself of the provisions of the act of 1891. 

In the case of Ackley v. Mining Co., the plaintiff had judgment 
against the corporation for |397 for wages, a counsel fee of fiOO, 
and costs, taxed at $27.35, making a total of $524.35, wliich was de- 
clared to be a valid lien upon the property of the corporation de- 
fendant, and paramount to any lien or interest of the other défend- 
ants. The court said: 

"There is no allégation or flnding that the plaintiff was employed by the 
week or month, or that his wages were 'due weekly or monthly.' " 

Then follows a citation from the case of Keener v. Irrigation Co., 
as quoted above, and, foUowing that case, it was determined that the 
plaintiff was not entitled to avail himself of the provisions of the act 
of 1891. 

Slocum V. Irrigation Co. was an appeal by the receivers of the cor^, 
poration défendant from a judgment asserting and enforcing liens 
of plaintiffs upon the property of the said corporation. Thèse liens 
were based upon the statute of 1891. Appellants contended that the 
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statute in. question was uiiconstitutional, because, among other rea- 
sôns, it was spécial législation, in that it attempted to proride for the 
création of liens in favor of a spécial class of laborers, and, as the 
court said, "tlius attempts a raere arbitrary classification, not found- 
ed upon natural différences, or différences deflned by the constitu- 
tion, withîn the meaning of the principle as declared in Darcy v. 
City Of San José, 104 Cal. 642, 38 Pac. 500, and other décisions of 
this court to the same point. This contention is correct, if the said 
act pro vides a lien only for those laborers and mechanics who are 
employed by the week or month, and does not provide liens for 
those who are not thus employed. But this court has already de- 
clared such to be the construction of the act in two cases, — one de- 
cided by one department of this court, and the other by the other de- 
piàrtment,"— citing the cases of fceener v. Irrigation Co. and Ackley 
V. Mining Co., supra. Chief Justice Beatty dissented from this opin- 
ion, however, holding that the statùte niight be held to mean "that 
every corporation employing laborers and mechanics is required to 
establish a regUlar pay day in each week, or in each month, as it may 
elect, and on that day to pay ail wages then earned and due, no 
matter what the term of employment." As thus construed, the stat 
ute would be constitutional. 

The statute of 1897 appears to dispose of the constitutional objec- 
tion urged against the act of 1891. The statute of 1891 was de- 
clared unconstitutional because of itS arbitrary classification of labor- 
ers, according to which those who werè employed by the week or 
month enjoyed advantages over those not so employed. The stat- 
ute of 1^7 provides speciflcaUy that ail employés of corporations 
shall be paid at least once a month, and makes no such discrimina- 
tion as the statute of 1891, but entitles ail employés of corporations 
to the same remédies. The question hère iswhether the statute of 
1897 so discriminâtes between corporations and other persons as to 
render it unconstitutional for that reason. 

A statute of Tennessee (Acts Tenu. 1883, p. 271) entitled "An 
act to provide for the régulation of railroad companies and per- 
sons operating railroads in this state; to prevent discrimination 
upon railroads in this state and to provide for the punishment for 
the same; and to appoint a railroad commission," approved March 
30, 1883, impoêed certain penalties upon corporations operating rail- 
roads for violation of the provisions of the act, and did not impose 
such penalties upon companies or private persons operating railroads 
who had violated that statute; and provided that a corporation, un- 
der certain circumstances, should be held prima facie guilty of extor- 
tion, and made no such provision in the case of persons other than 
corporations operating railroads. This statute was under considéra- 
tion in the case of Louisville & l^.TA. Co. v. Railroad Commission of 
Tennessee, 19 Fed. 679. This was an action for preliminàry injunc- 
tion on the ground, amông others, that the statute by authority of 
which défendants claimed to act was unconstitutional because of un- 
just discrimination against railroad corporations. In the course of 
the opinion of the circuit court occurred the foUowing, quoted by 
défendant in the présent case: 
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"But it doos not foUow tliat tlie législature can enact statutes applicable to 
other kinds of propeity as to raihoads, and therein discriminate so as to 
impose heavier biirdens on one than are imposed on the other. Certainly they 
caunot so distluguisli as between différent railroad companies or between rail- 
road corporations and persons operating railroads in compétition witb them." 
Page 604. 

Black's Law Dictionary deflnes a gênerai law in the following 
terms : 

"A gênerai law, as contradistlnguished from one that is spécial or local, 
is a law tliat embraces a class of subjects or places, and does not omit any 
subjeet or place naturally belonging to sueli class. Van Riper v. Parsons, 40 
N. J. Law, 1." "A law framed in gênerai terms, restricted to no locality, 
and operating equally upon ail of a group of objects, which, having regard 
to the pnrposes of the législation, are distinguished by characteristics suffi- 
ciently marked and important to make them a class by themselves, is not a 
spécial or local law, but a gênerai law. Id. 123." 

The statute in the above Tennessee case, in the light of thèse défini- 
tions, was properly considered as discriminating against railroad cor- 
porations. It professed to provide "for the régulation of railroad 
companies and persons operating railroads in this state," and in so 
providing it discriminated as regards penalties and in other respects 
against corporations operating railroads. Such a statute cannot be 
regarded as parallel with the California statute under considération, 
nor can the language of the learned judge above quoted be considered 
as applicable to the présent case. The California statute imposes 
certain légal duties upon corporations in gênerai, and niakes certain 
provisions intended to secure the performance of thèse duties by cor 
porations. This interprétation of the statute as not being a spécial 
law is in accord with the décisions of the suprême court of this state. 

In McDonald v. Conniff, 99 Cal. 380, 391. 34 Pac. 71, 73, Harrison, 
J., delivering the opinion of tlie court, said: 

"It is not necessary that a law shall affect ail people of the state in order 
that it may be gênerai, or that a statute eoncerning procédure shall be applica 
ble to every action that may be brouglit in the courts of the state. A sta'- 
ute which affects ail the individuals of a class is a gênerai law, while one 
which relates to particular persons or things of a class is spécial. A statute 
regulating the rights of married women, or which affects ail miuing corpora- 
tions, or confers rights upon municipal corporations of a certain class, or 
places restrictions uj)on ail foreign corporations, is a gênerai law. City of 
Pasadena v. Stimson. 91 Cal. 238, 27 Pac. fX)4: In re Madera Irr. Dist, 92 
Cal. 316, 28 Pac. 272, 675; Wheeler v. Philadelphia, 77 Pa. St. 348: Land Co. 
V. Soper. 39 lowa, 112; In re Xew York El. K. Co., 70 N. Y. 350; In re 
Church, 92 N. Y. 1; Ferguson v. Ross, 126 N. Y. 459, 27 N. K. 954." 

In the case of Railway Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 255, 
there was involved the constitutionalitj' of an act of the Texas légis- 
lature providing that persons having claims against a railroad Com- 
pany for Personal services rendered, or labor done, or for damages, 
or for overcliarges on freight, or claims for stock killed or injured by 
Ihe train of any raiiwaj' company, sliould présent the same, and, if 
such claini was not paid within 30 days after présentation, might 
institute a suit, and recover an attorney's fee, not exceeding $10, in 
addition to the amount of the claim and the costs of the suit. In the 
course of the opinion the court said: 
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"If it be said that this penalty is cast only upon corporations, that to them 
spécial privilèges are grantecL, and therefore upon them spécial burdens may 
be imposed, It is a sufflcient answer to say tliat tlie penalty is not , iniposed 
upon ail corporations. The burdeu does not go with the privilège.. Only rail- 
roa,ds, of ail corporations, are seleeted to bear this penalty. i"he rule of 
equality is ignored." And again: "tlnless the législature may arbitrarily 
Select one corporation, or one class of individuals, and visit a penalty npou 
them which is not imposed upon others guilty of like delinquency, this statute 
cannot be sustained." And further: "It is apparent that the mère fact of 
classification is not sufflcient to relieve a statute from the reach of the equal- 
ity .clause of the f ourteenth amendment, and that in ail cases it must appear 
not only that a classification has been made, but also that it is one based upon 
some reasonable ground,—some différence which bears a just and proper rela- 
tion to the attempted classification,— and is not a mère arbitrary sélection, 
ïested by thèse principles, the statute in controversy cannot be sustained." 

It will bè observed that the Texas statute was solely directed 
against raiiroad corporations. 

In the case of Kailway Co. v. Paul, 173 U. S. 404, 19 Sup. Ct. 419, 
an action was brought in a justice's court of Ârkansas by one Paul 
against the said raiiroad company, a corporation, to recover |21.80 
due him as laborer, and a penalty of |1.25 per day for failure to pay 
hhn what was due when he was discharged, according to the pro- 
visions of an act of the législature of Arkansas entitled "An act to 
providé for the protection of servants and employés of railroads" 
(Acts 1889, p. 76). The case went up to the circuit court of Saline 
county, which found that plaintifif was entitled to recover the sum 
named and the penalty. The suprême court of Arkansas aflSrmed 
the judgment (40 S. W. 705), whereupon a writ of error was brought. 
Chief Justice Fuller, in the course of the opinion rendered therein, 
said: 

"The contention is that, as to raiiroad corporations organized prior to its 
passage, the act was void, because in violation of the fourteenth amendment. 
Corporations are the créations of the state, endowed with such f aculties as 
the State bestows, and subject to such conditions as the state Imposes; and, 
if the power to tnodify their charters is reserved, that réservation is a part 
of the contract, and no change within the legitimate exercise of the power can 
be said to impair its obligation; and, as this amendment rested on reasons 
deduced from the peculiar character of the business of the corporations affected 
and the public nature of their functlons, and applied to ail alilce, the equal 
protection of the law was not denied. Eailway Co. v. Mackey, 127 U. S. 205, 
8 Sup. et. 1161." And again, on page 410, 173 U. S., and page 421, 19 Sup. 
et.: "In this case the act was passed 'for the protection of servants and em- 
ployés of railroads,' and was upheld as an amendment of raiiroad charters, 
such exercise of the power reserved being Justified on public considérations; 
and a duty was specially imposed, for the failure to discharge which the pen- 
alty was Inflleted. The penalty was sustained because tbe requirement was 
valid." 

The constitution of this state contains the usual provisions con- 
cerning corporations, and provides that: 

"Ail laws now in force in this state concerning corporations, and ail laws 
that may be hereafter passed pursuant to this section, may be altered from 
time to time or repeàled." Article 12, § 1. 

Under this provision the act of 1897 must be held as a legitimate 
exercise of the plenary power of the législature to modify, by gênerai 
laws, within reasonable limits, the rights and privilèges which corpo- 
ïations of the state possess as such; and this législation may be justi- 
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fied upon the giound that tlie puii)oses of the state in creating cor- 
porations will be the better accomplished by snch amendment. 

In tlie case of Kailroad Co. v. ]Matthe\vs.'l74 U. S. DG, 19 Sup. Ct. 
609, the constitutionality of an att of the législature of Kansas pro- 
viding that raiiway companies should be liable for a reasonable attor- 
ney's fee in addition to damages and costs in an action brought for 
damages by iire caused by the opération of the said railroad, was at 
issue. The court, citing the case of Eailway Co. v. Ellis, supra, said: 

"While the right to classify was conceded, it was said that such classifica- 
tion must be based upon some différence bearing a reasonable and just relation 
to the act in respect to which the classification is attempted; that no mère 
arbitrary sélection can ever be justifled by calling it classification. And there 
rs no good reason why railroad corporations alone should be punished for ndt 
paying tlieir debts. Compelling the payment of debts is not a police régula- 
tion. We see no reason to change the views then expressed, and, if the 
Btatute before us were the counterpart of that, we should be content to refer 
to that case as couclnsive." Further on in the opinion the court said: "But 
neither the amendment [fourteenth amendment to the United States constitu- 
tion], broad and comprehensive as it is, nor any other amendment. was de- 
signed to interfère with the power of the state, sometimes termed its ■police 
power,' to prescribe régulations to promote the health, peace, morals, éducation, 
and good order of the people. and to legislate so as to increase the industries 
of the State, develop its resources, and add to its wealth and prosperity. From 
the very necessities of Society, législation of a spécial charaeter having thèse 
objects in view must often be had in certain districts,— such as for drainïug 
marshes and irrigating arid plains. Spécial burdens are often necessary for 
gênerai benefits, — for supplying water, preventing tires, lighting districts, 
L-leaning streets, opening parks, and mauy other objects. Régulations for 
thèse purposes may press with more or less weight upon one than upon a h- 
other, but they are designed not to impose une<iual or unuecessary restric- 
tions upon any one, but to promote, with as littie inconvenience as possible, 
the gênerai good." And again (page 100, 174 V. S., and page (513, 19 Sup. Ct.j : 
"It is the essence of a classification that upon the class are cast duties and 
burdens différent from those resting upon the gênerai public. Thus, whën 
the législature imposes on railroad corporations a double liability for stock 
killed by passing trains, it says, in efïect, that if suit be brought against a 
railroad Company for stock killed by one of its trains, it must enter into the 
courts under conditions différent from those resting on ordinary suitors. If 
it is beaten in the suit, it must paj-, not only the damage which it has done, 
but twice that amount. If it sueceeds, it recovers nothing. On the other 
hand, if it should sue an individual for destruction of its live stock, it could 
under no cireumstances reeover any more than the value of that stock. So 
that it may be said that, in matter of liability in case of litigation, it is not 
placed on an equality with other corporations and individuals. Yet <his 
court has unanimously said that this differentiation of liability, this inequality 
of rlght in the courts, is of no signiflcance upon the question of constitution- 
ality. Indeed, the very idea of classification is that of inequality. So that 
it goes without saying that the fact of inequality in no manner détermines 
the question of constitutionality." 

The doctrine of the foregoing cases leads to the conclusion that a 
classification of corporations imposing burdens différent from those 
imposed upon the gênerai public may be made without the statute 
encountering the prohibition of the state and fédéral constitutions, 
providing such classification is made upon reasonable grounds, and 
is not. merely an arbitrary sélection. The statute under considéra- 
tion does not, in our opinion, contravene the principles of classifica- 
tion as laid down in the cases cited above. 

Defendant's contention that the statute of 1897 unjustly discrim- 
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inates against corporations oannot be sustained in regard to the pro- 
visions of sections 1 and 2 of that statute. There is no discrimina- 
tion involving the breacli of any of the constitutional enactments in- 
voked by the défendant. The provisions that corporations sliall hâve 
a regular monthly pay day, and that the employés of a corporation 
shall, in the event of a violation of the provisions of section 1 by the 
corporation, be entitled to a lien on the property of the corpora- 
tion, taking precedence of ail other liens except recorded mortgages 
and deeds of trust, to a reasonable attorney's fee if he is obliged 
to bring an action at law to recover his wages, and to an attachment 
against the property of the corporation, and that an unrecorded deed 
shall not be a défense to such an action, are not such as unjustly dis 
criminate against the défendant. 

Défendant further contends that the act is unconstitutional upon 
the ground that it deprives the employé and the corporation of the 
liberty and property of making contracts, without due proeess of law. 
fn the course of its argument in this respect, défendant attacks vari- 
ons sections of the statute of 1897 other than sections 1 and 2 of that 
statute. Plaintiflf, however, bases his action upon thèse two sections, 
and the remaining sections may therefore be left out of considération 
in this case. As far as thèse two sections are concerned, there does 
not appear to be good ground for the contention of défendant. Sec- 
tion 1 provides for the monthly payment of wages which hâve been 
already earned, and which are due from the corporation to the em- 
ployé, and section 2 provides penalties in case such provision is not 
complied with. It does not appear in what respects défendant is 
deprived of any liberty in making contracts by reason of thèse enact- 
ments. They simply constitute an effort to secure the regular pay- 
ment to the employé , of a corporation, by such corporation, of the 
wages to which he is entitled by virtue of his work perf ormed, and an 
effort to make his légal remedy for the irregular payment of such 
wages as littlè troublefeome and as little expensive as possible. The 
contention of défendant as to the unconstitutionality of the statute 
must be denied. 

Défendant also urges that the action is prématuré as to the sum of 
$1,814.48, or "back pay," claimed therein. Défendant admits indebt- 
edness to that èxtent, but arguée that under the terms of an agree- 
ment made by the parties on or about the 8th of October, 1897, plain- 
tiff and his assignors agreed to wait until the foUowing February for 
one half of their wages due on August 23, 1897, the other half of 
which "back pay" they received upon the 8th of October, 1897, at the 
same time that they entered into the agreement to wait. This action 
was commenced on December 17, 1897, prior to the time for the ex- 
piration of the alleged agreement. A copy of the pay roU of the 
Garnett Gold-Mining Company was admitted in évidence. This pay 
roU contained nine parallel columns, namely, the flrst column, 
"Names"; the second, "Total Amt. Due Wages"; the third, "Board 
Deducted"; the fourth, "No. of Days"; the fifth, "Cash Paid"; the 
sixth, "Balance Due"; the seventh, "Paid on %"; the eighth, "Bal. 
Payable Six Months from Aug. 23, '97"; and the ninth and last, 
"Received payments. Bal. Payable 6 Mos. Accepted." The plain- 
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tiff anil liis assignors sij;iifcd their names in the last coluran. It 
is coiitended by défendant that this constitutes an agreement on the 
part of plaintitï and his assignors to wait until Febrnary, 1898, for 
the balance of the amounts due them. Plaintiff dénies that any 
such agreement was made, and his évidence was to the effect that 
Avhen he signed the alleged agreement he thought that he was receipt- 
ing an ordinary pay roll. The évidence of défendantes witnesses 
was altogether unsatisfactory upon the point whether plaintiff and 
lus assignors were informed of the character of the alleged agree- 
ment, and that it diflfered from an ordinary pay roll. But, even con- 
ceding the fact of the agreement, plaintif? urges that such an agree- 
ment, if made, is merely a nudum pactum, and can hâve no légal value 
for want of considération. Défendant maintains that there was 
good considération for the agreement, and allèges that suits hâve 
been broughtfor "back pay" by some of plaintiff's assignors, and that 
the Company had informed the men that, unless the six-months ex- 
tension was given, and ail the suits dismissed, the company could do 
nothing more, and litigation would hâve to take its course. Défend- 
ant daims that the beneiit derived by the men from this settlement 
was suflticient considération to support the agreement. Section 1605 
of the Civil Code of California defines "considération" as foUows: 

"Any beupfit conferred, or agreed to be conferred, upon the promisor by 
;iny otlior person, to which the promisor is not lawfully entltled, or any prejn- 
iliec siiftVred or agreed to be suffered by such (other) person, other than such 
îis he is at the tinie of consent lawfully bound to sufCer, as an inducement to 
fhe promise, is a good considération foi a promise." 

It cannot be maintained that plaintiflf and his assignors had any 
henefit conferred upon them by such an agreement as is hère set forth 
by défendant. Half of their wages was overdue, and it was the duty 
of d(,'fendant to pay such wages upon demand. The promise to per- 
form that duty after an interval of six months cannot be called good 
considération for the agreement. The suprême court of this state, 
in th(,' case of Sullivan v. Sullivan, 99 Cal. 187, 193, 33 Pac. 862, 864, 
déclares : 

"It is well settled that neither a promise to perfonn a duty nor the per- 
formance of a duty constitutes the considération of a contract." 

The plaintiff is entitled to a reasonable attorney's fee, to be flxed 
by the court (section 2, Act March 29, 1897; St. Cal. 1897, p. 231), 
which shall form part of the judgment in said action. The plaintiff 
asks that the fee be flxed at |500. The défendant allèges that, if 
the plaintiff is entitled to any attorney's fee for the prosecution of 
this action, |200 would be a reasonable sum. I am of the opinion 
f hat the attorney's fee should be flxed at $300, and such will be the 
order. A judgment will therefore be entered for the plaintiff for the 
amount claimed, and attorney's fee of |300, and costs. 
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In re FIXEN & CO. 

(District Court, S. D. Callfornla. September 16, 1889.) 

No, 1,282. 

1. Bankbuptot— JuBisDicTioN— Appointmbnt of Bbceiyeb. 

' Both under the express grants of authority contalned In the bankrnptcy 
act, and In the exercise of the gênerai equity powers possessed by a court 
of bankruptcy, such court has jurlsdlction to appoint a recel ver to take 
charge of the property of a person agaînst whom a pétition In inroluntary 
bankruptcy has been flled, and bold the same until the trustée in bank- 
ruptcy Is appolnted and quallfled. 

t. Bamb— Qbodnds pob Appointmknt. ■ 

Where, after the flUng of a pétition In involuntary bankruptcy agalnst 
a retail trader, an application was made for the appointment of a recelver 
to take charge of hls property untlI a trustée should be qualiâed, whereln 
It was alleged that he had been fraudulently înduced to sell hls entire 
stock In trade to a certain corporation for an entirely Inadéquate price, 
the major part of the same consisting of notes of such corporation, which 
It could not pay, and Its own stock, which was worthless, and that the 
corporation or its vendee was rapldly selling off the stock at sacrifice 
priées, so that It would probably ail be dlsposed of before a trustée could 
be appolnted, leavlng notbing for the ereditors of the bankrupt but the 
inadéquate remedy of actions for damages and for stockholders' liabilitles, 
Md, that the pétition showed sufflcient grounds for the appointment of a 
recelver. 

Z. Bamb— PowBBS DP Recbivbb. 

Where the court of bankruptcy appoints a recelver "to take charge of 
the property of the bankrupt after the flling of the pétition, and until 
it is dlsmissed or the trustée Is qûalifled," as authorjzed by Bankruptcy 
Act 1898, I 2 (3), the functlons of such recelver are not limlted to the 
receipt and custody of such property as may be voluntarily surrendered 
to him, but it is his duty to coUect and recover the property, by suit if 
necessary; and the court has juTisdiction, in appointing such recelver, 
to authorize him to Institute ail necessary actions at law or In equity for 
the rècovery of the bankrupt's property. 

4. Bame — Application foe Examination of Witness. 

A recelver appolnted to take charge of the property of a bankrupt nntil 
the qualification of a trustée has the rlght to apply for an order summon- 
Ing designated persons to appear and submit to examination in the bank- 
ruptcy proceeding, under Bankruptcy Act 1898, § 21, providing that such 
order may be made upon the application of "any offlcer." 

5. Bamb— Requisites of Application. 

An order for the examination of a witness in bankruptcy proceedings 
may be made On the simple application or demand of the receiver or 
trustée, wlthout any showing of the questions to be asked, or the particu- 
lar facts to be inquired into. 
& Same— Refusai, of Witnbss to Appear. 

A person who Is summoned for examination as a wltness in a proceed- 
ing in bankruptcy, on the application of a recelver appolnted by the 
bankruptcy court, cannot refuse to attend or be examined on the ground 
that the order appointing the recelver was erroneous or Improvidentlv 
made. 
7. Same— Object and Scopb of Examination. 

Under Bankruptcy Act 18Ô8, § 21, providing that the courts of bank- 
ruptcy may order any designated person who is a compétent witness under 
the laws of the state to appear and be examined concernlng the acts, 
conduct, or property of the bankrupt, It is not necessary to the orderlng 
of such an examination that there should be a suit pending by or agalnst 
the bankrupt or bis estate. The examination is not intended as a means 
of procuring testimony pertinent to issues on trial, but Ita object Is to 
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afford to creditors and tlie trustée or receiver full information touching 
the bankrupt's estate, in order that the necessary steps may be taken for 
its recovery and préservation. 

8. Same— BviDKNOB — Rblévancy. 

Where it is alleged that the banljrupt's stoclî of goods was sold by him 
to a certain corporation without any adéquate considération, the sale being 
induced by the fraud of the vendee, a receiver of the bankrupt's estate 
has the right, under process from the court of bankruptcy, to examine any 
books or documents of sueh corporation showing or tending to show its 
receipt or disposition of said stock, or in any other way relating thereto. 

9. Same— BooKs and Papebs — Relevanct of Contents. 

A person summoned by a court of bankruptcy to appear and be exam- 
ined in a proceeding in bankruptcy, and to produce certain books of 
account and records, cannot refuse to produce the books and papers called 
for, or to answer questions relating thereto, on the ground that they con- 
tain nothing relating to the bankrupt's property, as this matter is not 
left to the opinion of the witness, but must be detemiined by the court. 

10. Same— Dealing with Contumacious Witness— Advice of Codnsel. 

Where a witness under examination in bankruptcy refuses to produce 
books called for by the summons, and to answer questions relating thereto, 
but does so under the direction of counsel, who in good faith advise him 
to pursue that course, and professes his readiness to submit to an exam- 
ination if the court should hold it proper, he will not be pnuished as for 
a contempt, but the court will simply order the examination to proceed, 

In Bankruptcy. 

E. T. Dunning, for petitioning creditors. 
John T. Jones, for witness M. N. Sheldon, 
R. H. P. Variel, for Chapin-Tibbot Co. 

WELLBORN, Mstrict Judge. The material facts are thèse: 
A creditors' pétition was flled against said banlirupt, Fixen & Ce, 
a corporation, August 14, 1899, and the order to show cause thereon 
was made returnable on the 21st day of the same month. On Sep- 
tember 1, 1899, said corporation was duly adjudged a bankrupt, and 
a général référence of the cause was made. Prior to the adjudication, 
to wit, on August 19, 1899, on the application hereinafter mentioned, 
it was ordered by the court: 

"That Edward W. Forgy be, and is hereby, appointed receiver herein, and 
that said receiver shall cause to be executed a bond in the smn of five thou- 
saud dollars, conditioned as required by law, for the faitliful discharge of 
his dutles as such receiver. And said receiver is hereby authorized to take 
charge of the property of said bankrupt, and to keep the same until the fur- 
tlier order of this court. And it is further ordered that the said receiver is 
authorized to commence and prosecute ail necessary actions for the recovery 
of the property belonging to said bankrupt." 

The application or pétition for said order alleged, among other 
things: That said bankrupt for many years last past, and up to and 
just prior to June, 1899, had been the owner of a retail store, con- 
taining a large stock of merchandise, in Los Angeles. Cal., worth 
$(>0,00O, substantially ail the property of said corporation. That 
Elias 0. Chapin and seven other persons, speciflcally named, con- 
spired together to, and did, organize, under the laws of the territory 
of Arizona, a corporation known as the Chapin-Tibbot Commercial 
Company, with an authorized capital of |350,0(H), of 3,500 shares, of 
flOO each, of stock, nonassessable, and the stoekholders not person- 
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aUy.'lmble for corporate debtsi That said stock was divided into 
côiHii'ôii stock of f 175,000 in amoùnt, and thie balance preferred stock 
(only common stock entitled to vote at stockhplders' meetings), and 
that said parties subscribed for |226,700 ont of a'totalsnbsCription of 
f2i84,400, and that, of their subscription, $154,200 cppsisted of com- 
mon or voting stock, ont of a toi;al of |160,0OO of common or voting 
sféck. Thàt the officefs and dîrectors, who were Elias C. Chapin, 
président, John W. Tibbot, vice pre^iderit, S. Groodeppw, treasurer, 
W. M. Sheldon, seeretary, J. M. I>avies, J. B, Tihbpt:, Jtf. N. Sheldon, 
and two others to petitipmers unknown, also conspired, by false and 
fraudiïleiit representatiPnS and fraadulent promisés made to the said 
Fixen &'Co., to procuré, and did prbctire, from said Fixen & Co., in 
Jùne, 1899, a transfer of said store and merchandise, without any 
adequa;te, sufBcient, or légal considération, and with intent on the 
part of theipromoters, ofiBcers, and stockholders of the said Chapin- 
Tibbot COminercial CômpàBly to pbfaiii said stock of merchandise, and 
apjprbpria^e the same and tbe proçeeds thereof to fhe use of the 
said Ghapin-T'ibbot Commercial Company, without the paynient of any 
adéquate or proper cohsideration therefor, and to hinder, delay, and 
defraud thé creditors of said Fixeù & Co. of theif just debts and ob- 
ligations. That said Fixen & Co. were indebted to varions creditors 
in the aggregate sum of about $55,000 at the time pf said transfer, 
none of which debts were assumed by said Ghapin-Tibbot Commercial 
Company, and by said transfer, and the want of any adéquate con- 
sidération therefor, said Fixen & Go. were pendered irretrievably in- 
solvent, and that of ail the matters and things aforesaid said Chapin- 
Tibbot Cdmiîiercîal Conipàhy and the stockholders, directors, and of- 
flcers therèof, then and ttière had Notice. That saiid Ghapin-Tibbot 
Goiïimer^Ciàl Company took immédiate possession of sàid stock of mer- 
chaûdiîsë and business,- aîid from thence until the 32d day of July, 
1899, spld and disposéd'of the same at reduced price^, and rapidly 
converted the ëàme into inoney, for the purpose of râising funds to 
pay off theiiotés of said Chapin-Tibbot Gomniercial Company, amount- 
ing to $25,000, which had been given in part payment for said mer- 
chandise; only |5,000 having been paid in cash; the balance of the 
considération for said transfer beîng worthless stock in said Ghapin- 
Tibbot Commercial Company. That, on the day and year last afore- 
said, said Chapin-Tibbot Commercial Company, being unable to meet 
said notes, and having no money or means of raising money upon its 
propcrty with which to pay said notes, ntid bo-ÏTig then aild there 
insolvent, and to avoid attachments upon said property, iHeyally, and 
without any adéquate, suflQcient, or lawful considération, transf erred 
said stock of merchandise and business to said S; Goodenow, who took 
said transf enpf said merchandise, then ampunting to $40,000 in value, 
and agrçed to pay and take up said notes of the said Chapin-Tibbot 
Commercial C'Ompany; and immediately thereafter said S. Goodenow 
caused to beïiorganized a new corporation, ;by the name of the Goode- 
now-Sheldon-Fixen Company, and transfefred to it the remaining 
portion of said stock of merchandise. That said corporation is 
organized xmder the laws of the state of Galifprnia, with an author- 
ized capital of $200,000, $75,000 of which is subscribed as follows: 
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8. Goodenovv, 350 shares, ?35,000; Willard M. Sheldon, 120 shares, 
$12.000; A. H. Fixen, 100 shares, |10,000; Frank N. Gibbs, 80 shares, 
18,000; Millard N. Sheldon, 100 shares, 110,000,— and which said 
subscription embraces ail the stock whlch bas been subscribed or 
issued by said corporation. That said corporation has no paid-up 
capital, other than the stock of merchandise and good will so trans- 
ferred to it as af oresaid, and that said A. H. Fixen and W. M. Sheldon 
are flnancially irresponsible. That said Goodenow-Sheldon-Fixen 
Company is rapidly selling and disposing of said merchandise at 
greatly reduced priées, and sacrificing the same. That a trustée 
in bankruptcy cannot, in ail probability, in the ordinary course of 
procédure, be elected herein before some time in October, 1899, 
and in the meantime said stock of merchandise, or at least the 
substantial portion thereof, will, in ail human probability, hâve 
been dissipated and disposed of, and nothing left for the creditors of 
said Fixen & Co., except actions for damages and stockholders' lia- 
bilities against the persons connected with said corporation, which 
would be inadéquate remédies for the creditors of said bankrupt. 
That it is absolutely necessary for the préservation of said bankrupt 
estate to take charge of the propertj' of said bankrupt, until the 
trustée has qualifled, by the appointment of a receiver, with authority 
in him to begin and prosecute ail necessary actions and proceedings 
to recover and préserve said estate. Said receiver duly qualifled on 
the 19th day of August, 1899. 

On August 26, 1899, the court ordered: 

"That M. N. Sheldon, Elias C. Chapin, John W. Tibtwt, S. Goodenow, Wil- 
lard M. Sheldon, J. W. McCîraeken, and Frank N. Gibbs be and appear be- 
fore William D. Stephens, référée in bankruptcy of this court, to whom this 
matter is hereby referred, to be examined before him, on the 26th day of 
August, 1899, at 2 p. m., at the office of said référée, rooms 5-7 of the Law 
Building, 125 Temple street, in the city of Los Angeles, Califomia, concerning 
the acts, conduct, and property of said bankrupts, Fixen & Co." 

The pétition for sai^ order aUeged, among other things: 

"That the Ohapin-Tibbot Commercial Company kept books of account show- 
ing in part, at least, its deallngs and transactions with Fixen & Oo., and 
which contain the only record of such transactions. That said receiver Is 
investigatlng the factsi relative to the transfer from said Ohapin-Tibbot Com- 
mercial Company of the property of said bankrupt; and in such investigation, 
and to arrive at the f aets thereof, It is essential to hâve aecess to, and an 
inspection of, the books and papers of said Ghapin-Tibbot Commercial Com- 
pany. That, after much difflculty and repeated demands, an inspection was 
twice obtained of the minute book of said Ohapin-Tibbot Commercial Company, 
and the said minute book was materially altered, at the time of the last in- 
spection thereof, from what it was at the first. That among the assets that 
hâve come into the hands and possession of said receiver is certain stock of 
the Chapin-Tibbot Commercial Company. That said receiver, as such, and 
as the owner and holder of stock in said Chapin-Tibbot . Commercial Com- 
pany, has repeatedly requested and demanded an Inspection of the cash book 
of said Chapin-Tibbot Commercial Company, which is now in the custody, 
control, and possession of M. N. Sheldon, who Is the secretary and a direetor 
of said Ohapin-Tibbot Commercial Company, and is also the secretary aad a 
direetor of the Goodenow-Sheldott-Fixen Company. That said receiver re- 
fers to the pétition in bankruptcy herein, and to the pétition for the appoint- 
ment of à receiver herein, and to the other files, records, and papers In said 
matter, as a part hereof. That, unless aa immédiate and expeditious ezam- 
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inatioii of said cash book and qther books and papers of said CKapin-Tïbbot 
Commercial Company can be obtainçd, great and irréparable injury will en- 
s'ne to the trust ■ of which your petitioner Is receiver. Tliat the statutes of 
Calil:'ornia [Pén> Code, § 565] providé; 'Every offlcer or agent of any corpora- 
tion, hàvingor keeping an office witbin this state, who bas in his custody or 
^eontrol any bçojî, paper, or document, of such corporation, and who refuses 
to glve to a ; siiockholder or niember of such corporation, lawfuUy demauding, 
durlng office 'libilrsjto inspect or'take.a copy of the same, or any part thereoï, 
a reasoriabïe opportunity so to do, Is iguilty of a misdemeanor.' That notwith- 
standing yoiir' receiver and othec stoekholders of said Chapin-Tibbot Commer- 
cial Company, l^ave demanded an inspection of the books and papers of said 
last-named eorpiijration, pursuant to said statute above quoted, nevertbeless 
said M. N. Sheldon, upon whom said demand vras made, refuses to allow any 
inspection of said ôish book, or aûy of the bool^s of said Chapin-Tibbot Com- 
mercial Company. That the following are offlcers and dlreetors of said Chapin- 
Tibbot Cbmpany: Elias O. Chapin, président; John W. Tlbbot, vice président; 
S. Goodenow, treasurer; M. N. Sheldon, secretary; J. W. McCraclven, direct- 
or; Willard M. Sheldon, director; John M. Davies, director; Frank N. Gibbs, 
dlrector; and said offieers are the persons chiefly instrumental in manipulat- 
ing the transfer of the assets of the banki-upt to the said Chapin-Tibbot Com- 
mercial Company." 

Pursuant to said order, M. N. Sheldon was duly summoned to ap- 
pear as a witness and produce certain books and documents before 
William D. Stephens, référée in bankruptcy, who certifies in relation 
to the examination of said Sheldon as follows: 

"I, William D. Stephens, one of the référées of said court, in bankruptcy, 
do hereby certlfy that in the course of the proceedings in said cause before 
me the following questions arose, pertinent to said proceedings: On the 26th 
day of August, 1899, M. N. Sheldon was duly summoned to appear as a wit- 
ness before me, to be examined, and produce certain books and documents, as 
shown by the summons and return thereon hereto attached, marked 'Exhibit 
A.' That said M. N. Sheldon disobeyed said order and summons, by failing 
^o produce said documents and books. Thereupon he was ordered by me to 
;produce the cash book and Journal of the Chapin-Tîbbot Commercial Company 
before me forthwlth, whlch he falled and neglected to do; and thereupon he 
was again ordered to produce said Ijooks last mentioned, before me, on Au- 
gust 28th, at 2 p, m. At said last-mentioned time said Sheldon brought said 
book into court, but refused to produce the same for examination, and refused 
to be examined according to law, I find that the said M. N. Sheldon is the 
eecretary of the Chapin-Tibbot Commercial Company, and was at ail tlmes 
herein mentioned in the la wful possession and control of said cash book or 
■Journal of the Chapin-Tibbot Commercial Company, and the minute book and 
t>ther books of aceount of said; corporation; that the testimony of said M. X. 
feUeldon and Edward W. Forgy, relatlng to said matter, was taken down in 
«tiorthand before ^ me by F. J. McClary, who was first duly sworn by me to 
oorrectly take the same down in shorthând and transoribe the same into 
longhand; tliat annexed hereto is the transcript of said testimony, which 
^contains ail objections, motions, appearances of coimsel, and rulings by my- 
.Belf as référée; also, attached hereto is the summons and retum thereon, to 
gald M. N. Sheldon and others, marked 'Bxhlblt B,' and made a part hereof. 
And I do hereby certify that the said M. N. Sheldon dld, in the said pro- 
ceedings before me, (1) disobey the lawful order of the Judge of said court, 
imade on the 26th day of August, 1899, for the examination of said witness; 
(2), disobey the lawful proeess and writ of summons marked 'Exhibit A'; (3) 
neglect to produce, after having been ordered to do so, the cash book or Jour- 
nal of the Chapin-Tibbot Commercial Company, the sanie belng a pertinent 
document; (4) refuse to be examined according to law on August 28, 1899, 
after having taken the oath as a witness. And the said questions are cer- 
tified to the Judge for his opinion and décision thereon." 

Counsel for said Sheldon seek to justify his disobedience of the 
orders and processes above mentioned on tlie grounds: First, that 
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the order appointîng a receiver was in excess of the jurisdiction of the 
court, and therefore said order and ail proceedings had for the ex- 
amination of said witness were void; second, that, conceding the gên- 
erai power of the court, its exercise in this instance was erroneous; 
third, that the hooks which the witness was required to produce 
were irrelevant. Thèse contentions will be examined in the order 
of their statement. 

1. The grant of power to courts of bankruptcy to appoint receivers 
is as foUows: 

"That the courts of bankruptcy * • * are hereby invested • * * 
with sueh jurisdictiori at law and in equity as will enable them to exercise 
original jurisdiction in bankruptcy proceedings; * * * (3) * * * ap- • 
point receivers, or the marshals, upon application of parties in interest, in 
case the courts shall flnd it absolutely neeessary for the préservation of es- 
tâtes to take charge of the property of bankrupts from the flling of the péti- 
tion and until It is dismissed or the trustée is qnalified; (5) authorize the 
business of bankrupts to be conducted for limited periods by receivers, the 
marshals, or trustées, if neeessary in the best interests of the estâtes; * • * 
(15) make such orders, issue such processes, enter such judgments, in addi- 
tion to those speeiflcally provided for, as may be neeessary for the enforce- 
ment of the provisions of this act. * * * Nothing in this section contained 
shall be construed to deprive a court of bankruptcy of any power it would 
possess, were certain spécifie powers not herein enumerated." Bankruptcy 
Act 1898, § 2 (3), (5), (15). 

Thèse clauses unquestionably give to courts of bankruptcy ample 
jurisdiction in the matter of provisional receiverships. For instances 
of the exercise of this jurisdiction, see In re John A. Etheridge Fumi- 
ture Co.j 92 Fed. 329, and In re Sievers, 91 Fed. 366. afflrmed in Davi& 
V. Bohle, 34 G. C. A. 372, 92 Fed. 325. Besides the express déléga- 
tion of authority above quoted, courts of bankruptcy hâve gênerai 
equity powers (Blake, Moffltt & Towne v. Francis- Valentine Co., 89 
Fed. 691), and, by virtue of thèse gênerai equity powers, may, in 
suitable cases, appoint receivers. While the bankrupt law of 1867 
contained no express provision for the appointment of receivers, still 
the power was exercised by the courts under that law in appropriate 
cases. Keenan v. Shannon, Fed. Cas. ]Sfo. 7,640 ; Lansing v. Manton, 
Id. 8,077. 

The contention of counsel for the witness Sheldon, that so much of 
the order appointing the receiver as authorized him to institute 
actions for the recovery of the bankrupt's estate is in excess of the 
jurisdiction of the court, and therefore void, has no relevancy to this 
hearing. It is not at ail essential, as I shall show later on, to the 
authority for the examination of said witness, that a suit should be 
pending, but said examination may be for purposes entirely différent 
from those of a trial. An order for such an examination may be 
made on the simple application or demand of the receiver or trustée, 
without any showing of the questions to be asked, or the particular 
facts to be inquired into. In re Howard, 95 Fed. 415. If said con- 
tention, however, were material hère, the argument of counsel in its 
support, that a receiver appointed pursuant to subdivision 3, above 
quoted, has no power to institute légal proceedings, but can only 
take charge of property voluntarily delivered to him, is, in my opin- 
ion, unsound. The duty of a receiver is "to take charge of the prop- 
96 P.^8 
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erty of banknipts." If an action at law or suit in equity is necessary 
to the accomplishment of that purpose, the receiver not only bas the 
power, but it is his duty, to institute such action or suit. To say 
that he cannot resort to légal proceedings when necessary to take 
charge of the property of the bankrupt, while conceding that he may 
employ ail other suitable agencies and instrumentalities for the pur- 
pose, is whoUy illogical. Légal proceedings are sometimes the only 
means whereby the property of bapkrupts can be preserved. Suppose 
that an estate consists of personal property, which has come into the 
handsof wrongdoers, who are about to secrète it or carry it beyond 
the jurisdiction of the court. Can it be seriously claimed in such a case 
that the reèeiver must sit quietly by and sufïer the property to be irre- 
trievably lost, on the ground that his functions are limited to the 
receipt of such property as may be voluntarily surrendered to him? 
The statement of the claim is its réfutation. I hold that it is clearly 
within the Jurisdiction of the court appointing a receiver in bank- 
ruptcy to authorize him to institute necessary actions for the re- 
covery of the bankrupt's property. 

2. The question whether the appointment of the receiver in the 
présent case was providently made or not is immaterial, so far as 
concerna the alleged contumacy of the witness Sheldon. The order 
appointing the receiver being within the jurisdiction of the court, 
obédience to said order was and is the duty of ail persons whom it 
affects, and disobedience thereof cannot be justifled on the ground 
that it "wâs errdneous. There is another aspect of the case, however, 
which dôés make the question above stated material, and it is this: 
If the appointment of the receiver was improvidently ordered, further 
proceedings thereunderought to be arrested at once, and the order 
vacated. For this reason I hâve re-examined the pétition, and am 
satisfled that the situation it outlines vindicates the action taken by 
the court thereon. It was not necessary that said pétition should 
bave disclosed absolutely grounds for équitable relief against the 
alleged wrongdoers. One of the objects of the appointment was to 
set in. motion agencies of inquiry to ascertain whether or not such 
grounds existed. Therefore, to hold that the pétition ought to hâve 
alleged the grounds would, so far as said object is concerned, prac- 
tically nullify the law, which authorized the appointment to be made> 
Assuming the allégations of the pétition to be true, which must be 
done on this. hearing, the préservation of the bankrupt's estate seems 
td require an earlier investigation of the bankrupt's dealings with the 
Chapin-Tibbot Commercial Company thaï! can be had through the 
actioû of a trustée regularly selected in bankruptcy. Examinations 
of this sort, ior the purposes of ascertaining the rigbts and inter- 
ests of the baûkrupt, and perpetuating testimony for their vindica- 
tion, are in some instances as essential to the préservation of the 
bankrupt's estate as the taking of actual possession of his property. 
The provisions of law for such examinations are thèse: 

"A court of bankruptcy may, upon application of any offieer, bankrupt, or 
eredïtor, by order require any designated person, Ineludlng the bankrupt, who 
is a compétent witness under the laws of the state, in which the proceedings 
are pendlng, to appear in court, or before a référée, or the judge of any state 
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cqmt, to lie examiaed- conceming the acts, çoncluct, or proi>erty of a bank- 
rupt, wliosc estate is in process of administration under this aet." Bank- 
ruptcy Act 189J*, § 21a. 

A reeuiver is an officer. Id. § 1 (18). 

For furtlier provision touching the examination of the bankrupt 
himself, see Id. § 7 (9). 

The examinations thus provided for are not intended as means of 
producing testimôny pertinent to issues then on trial, but their ob- 
ject is to afford to the creditors, and the oiBcer chargea with ad- 
ministering the trust, full information touching the banlirupt's es- 
tate, in order that necessary steps may be taJien for its possession 
and préservation. Coll. Bankr. pp. 205, 206; In re Earle, Fed. Cas, 
No. 4,244; In re Krueger, Id. 7,942; In re Lathrop, Id. 8,106; In 
re Stuyvesant Bank, Id. 13,582; In re Mendenhall, Id. 9,423, 

In re Krueger, supra, Lowell, District Judge, said: 

"In 1 Christ. Baakr. (2d Ed.) 375, tlie learned writer says of thèse exam- 
inations: 'Th(! object in gênerai is to compel a discovery by a confession of 
the party, which in every court will be évidence against himself.' In later 
statutes the power bas generally been defined somewhat differently, but the 
main object and use of it hâve been similar. Thus, St. Mass. 1846, e. 168, 
§ 1 (now codified In Gen. St. c. 118, § 107), and like statutes in England, au- 
thorize the courts of bankruptcy and insolvency to summon and examine per- 
sons suspected of having property of the bankrupt. In deeiding a case upon 
the statute of 1846, Shaw, C. J., uses almost identîeal language with that I 
hâve quoted from Mr. Christian: 'The purpose of the statute seems to be, 
by a thorough investigation of the case, and an appeal to the conscience of 
the party suspected, to enable the assignées to judge whether they will pro- 
eeed to claim such property for the gênerai creditors, and to obtain évidence 
to afd them in prosecuting such claim.' Harlow v. Tufts, 4 Cush. 448, 453." 

3. In view of the charges of fraud against the Chapin-Tibbot 
Commercial Company, I am at loss to see how it can be successfully 
urged that the books of said company are not within the scope of 
the examination authorized by law. If thèse charges are true, any 
books or documents which show or tend to show the disposition or 
receipt by said company of the stock of goods alleged to hâve been 
fraudulently obtained by it, or which in any other way relate to said 
stock, unquestionably concern the property of the bankrupt; nor 
can the custodian of said books be excused from their production, 
or answering questions in référence thereto, under a plea that the 
books contain nothing relating to the bankrupt's property. This 
matter is not left to the opinion of the witness, but must be deter- 
mined by the court. The offer of counsel for the wicness Sheldon to 
now controvert and disprove said charges, and the circumstances on 
which they are based, cannot be entertained. The issues thus ten- 
dered involve siibstantially the merits of the grounds of équitable 
relief which it is alleged the receiver, or trustée hereafter to be ap- 
pointed, has or will bave against said company, and can be properly 
tried only in an appropriate suit brought for that purpose. 

While the refusai of the witness Sheldon to produce the cash book 
of the Chapin-Tibbot Commercial Company for inspection, and to 
answer certain questions propounded in référence thereto, was a dis- 
obedience of the order and process of this court, yet, in view of the 
fact that he acted under the direction of counsel, wlio in good faith 
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advised him to the course hé pursued, and the further fact of his 
readiness, as announced by sàid counsel at this hearing, to submit 
to an examination on the matter» in controversy, should the court 
hold such examination proper, I shall not order proceedings look- 
ing to the punishment of the witness, but simply direct his examina- 
tion to be proceeded with, in conformity to the views herein ex- 
pressed, at such time as the référée may appoint; notice thereof be- 
ing givén to the witness. For this procédure I iind a précèdent in 
Ke Howard, supra, recently decided by Judge De Haven. 



In re CAMEEON TOWN MUT. FIEE, LIGHTNIXG & WINDSTORM 
■ IXS. co. 

(District Court, W. D. Missouri, W. D. Jtine 12, 1899.) 

Involuntary Bankruptct— Corporations— Iksukancb Company. 

A pétition in Involuntary banliruptcy cannot be maintained against an 
lncorpora,ted mutual flre Insurance company organized under the act of 
the Missouri législature approved March 21, 1895; such a corporation not 
being "engaged principally In manufaçturing, trading, or mercantile pur- 
suits," wlthln the meaning of Bankruptcy Act 1898, § 4b, and therefore not 
being amenable to the statute. 

In Bankruptcy. 

New & Krauthoff, for petitioning creditors. 

PHILIPS, District Judge. This is a proceeding in involuntary 
bankruptcy. Varions creditors of the alléged debtor hâve âled a 
pétition to bave said company declared a bankrupt. The pétition 
allèges that said company *ls a corporation engaged principally in 
mercantile pursuits," and allèges, as the ground of the proceeding, 
that said company committed an act of bankruptcy, in that it madô 
an assignment for the beneftt of its creditors to one 0. H. Coppinger. 
The company appeared and flled answer, alleging that its principal 
place of business is in Kansas City, Mo. It admit» that it did make 
a gênerai assignment for the béneflt of ail creditors to said Coppin- 
ger, in due form, flled in the circuit court of Jackson county, Mo., 
and that said assignée had qualifled and taken charge of said prop- 
erty, and is proceeding to àdminister the same under the state stat- 
ute. It dénies that it was or is a corporation engaged principally 
in mercantile pursuits ; and further pleads that it is a corporation 
organized and incorporated under an act of the gênerai assembly 
of the state of Missouri approved March 21, 1895, found in the Ses- 
sion Acts of the State of Missouri for 1895 (page 200) ; that under 
and by virtue of said act it was incorporated for the sole purpose of 
mutually insuting the property of its members, and for thè purpose of 
paying any losses incurréd by any member, by assessments, as pro- 
vided by its constitution and by-law», and for no other purpose what- 
ever; and dénies its liability to be declared a bankrupt under the 
bankruptcy act. No jury having been demanded by the défendant, by 
consent of both parties the question of law involved is submitted to 
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tlie court for its détermination without flrst referring the case to the 
référée. 

Without presenting any évidence, it is admitted bef ore the court by 
both parties that the deed of assignment was made by said company 
to said Coppinger within four months next preceding the flling of the 
pétition herein, and that the défendant is a corporation organized un- 
der said act of the législature of the state of Missouri, and was doing 
only such business as was authorized by said act. The sole question, 
therefore. for the détermination of tlie court, is whether or not such 
corporation is amenable to the bankruptcy law. Bankruptcy Act, § 
4b, provides that "any corporation engagea principally in manufac- 
turing, trading, printing, publishing, or mercantile pursuits, owing 
debts to the amount of |1,000.00 or over, may be adjudged an involun- 
tary bankrupt." By the act of the législature of Missouri under 
which this concern was incorporated, it is expressly provided that it 
is "organized for the sole purpose of mutually insuring the property 
of members, and for the purpose of paying any loss incurred by any 
member thereof by assessment, as provided by their constitution and 
by-laws." The act further exempts the company from the provisions 
of the insurance laws as mentioned in chapter 89 of the Revised Stat- 
utes of Missouri of 1889, and that nothing therein shall be so con- 
strued as to impair or in any manner interfère with any rights of any 
such companies doing a mutual insurance business in towns and cities 
of this state as therein provided. It is conceded by counsel for the 
petitioners that, unless the company is engaged principally in "mer- 
cantile pursuits," the pétition should be dismissed. It is to be ob- 
served, in the flrst place, that the présent bankruptcy act, in this re- 
spect, is radically différent from the corresponding provision of the 
bankruptcy act of 1867. Section 37 of that act provided "that the 
provisions of this act shall apply to ail moneyed business or commer- 
cial corporations, and joint-stock companies." It may be conceded for 
the purposes of this case that the Cameron Town Mutual Fire, Light- 
ning & Windstorm Insurance Company might hâve betn proceeded 
against in bankruptcy, under the act of 1867, as "a moneyed business 
corporation'" ; but the provision of the présent bankruptcy act in this 
particular is much more restricted, and is limited expressly to corpo- 
rations "engaged principally in manufacturing, trading, printing, pub- 
lishing, or mercantile pursuits." Can it be said that a company "or- 
ganized for the sole purpose of mutually insuring the property of the 
nuMiibers, and for the purpose of paying any loss incurred by any 
member thereof by assessment," is principally engaged in a mercan- 
tile pnrsuit? When the législature changed the statute from "mon- 
eyed business or commercial corporations" to the language "prin- 
cipally engaged in mercantile pursuits," it is to be presumed it was 
f]()ne for a purpose. The word "mercantile," in its ordinary accepta- 
tion, pertains to the business of merchants, and bas "to do with trade 
or the buying and selling of commodities." A merchant is one who 
traffics, or who buys and sells goods or commodities. He would be 
a merchant if bis business consisted in buying without selling, and he 
might be a merchant by simply selling. The term "mercantile pur- 
.suit" necessarily carries with it the idea of trafiûc, — the buying of 
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sottietïiîng frdm another, or the selling of somethîng to another, — 
and is allied to trade. This concern has nothing in its business of 
lie charâcter of mercantile pursuit. It can only insure the property 
of its own meinbers, and raise the money for paying losses by assess- 
ments upori its members. It bas no other property than that thus 
dèrived, and this property would cohsist in moneys or notes paid in 
by the members assessed for the paying of losses sustained by its 
members. ÏTiis fund, when received, is an especial trust fund, that 
cannot be otherwise diverted or appropriated. It has no power to 
purchase or sell property of any liind, or to engage in any commercial 
enterprise. And, as disclosed on the face of the pétition in this case, 
the only assets it has, or could lawfuUy hâve, would be policies issued 
to its members, or notes and moneys representing assessments, which 
are not conunercial liabilities, and are neither bought nor sold. The 
presumption muet be indulged, on thèse pleadings and the statement 
of counsel, that the corporation has conflned its opérations and busi- 
"ness within the limits of the law under which it was ôrganized. Such 
a concetn, in the opinion of the court, is not engagea principally in 
mercantile pursùtts, and the pétition must therefore be dismissed. 



KBÈGAN T. KING et ai 

(District Court, D. Indlana. SepteOiber 27, 1899.) 

L Baskriiptct— TiTLB TO Property — Conflicting Jurisdiction. 

When à court of bânkruptcy, havlng Jiirlsdlctlon In the premlses, through 

Its reeelver or a trustée In bânkruptcy, haà takeû actual possession of 

' property echeduleâ by the bankrupt as assets of hls estate, and holds the 

:«anie for administration In bânkruptcy, It Is not compétent for a Etranger, 

. clalmlng tç be the owner of such property, to maintain a suit in a state 

court agalnst the trustée for thë purpose of establishlng hls tltle and re- 

stralnlng the offlcer from selling the property. Hls remedy Is by pétition 

In the court of bânkruptcy. 

9. Same— Enjoinikq Suit in State Court. 

The court of bânkruptcy, on pétition of the trustée, ■wlU enjoln the fur- 
ther prosecution of an action brought by such daimant agalnst him In a 
State court to establlsh hls clalm to the property In controversy. 

In Bânkruptcy. Pétition by Hugh G. Keegan, as trustée in bânk- 
ruptcy of the J. F. Schell Loan & Investment Company, against Sarah 
J. King and Caroline King, for an injunction restraining the défend- 
ants from the further prosecution of an action commenced by them 
against the petitioner in the superior court of Allen county, Ind. De- 
fendants appeal from a décision overruling their plea in abatement to 
such pétition. 

Vesey & Heaton, for plaintîflf. 

Walpole G. Colerick and Henry Oolerick, for défendants. 

BAKEE, District Judge. The décision of the Court below over- 
ruling the plea in abatement filed to the pétition of Hugh G. Keegan, 
trustée, is aiïïnned. The facts, shortly stated, are thèse: On Maroh 
31, 1899, a creditors' pétition was âled in this court, upon which, on 
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April o, 1S99, the J. F. Schell Loan & Investment Company was ad- 
judged a baiikrupt, and a receiver was at the same time appointed, 
who took possession of the leasehold premises and of the fixtures in 
controversy as the property of the bankrupt, and retained possession 
of the same as such receiver until May 6, 1899, when the présent peti- 
tioner was elected trustée of the bankrupt's estate, and the possession 
of said premises and âxtures was delivered by the receiver to the 
trustée, who has remained in actual, continuons possession of the 
same ever since. The receiver, under the order of this court, paid 
the rent of the leasehold premises to June 1, 1899, which was accept- 

ed by the défendants herein. On the day of May, 1899, the 

trustée advertised the personal property of the bankrupt, ineluding 
the tixtures in controversy, for sale on May 24, 1899. The fixtures 
in controversy were scheduled by the bankrupt as a part of its estate. 
On May 17, 1899, the défendants herein began an action in the 
superior court of Allen county to restrain the trustée from selling or 
oiïering to sell the fixtures, and to establish the title of the défendants 
to the property as against the trustée. Process was issued ont of the 
superior court of Allen county and served on the trustée, returnable 
May 27, 1899. On May 20, 1899, the trustée filed his pétition in this 
court against the défendants, Sarah J. and Caroline King, asking this 
(!Ourt to restrain them from further proceeding with the case against 
him in the state court. To this pétition of the trustée the défendants 
filed a plea in abatement, setting up the pendency of the suit in tim 
state court as a reason why the présent pétition should abate. 

The précise question présent ed upon the above facts is this: Af- 
ter this court has taken actual possession of property, through its 
receiver and trustée, as the property of the bankrupt, and has re- 
tained the actual and continuons possession of the same from a time 
long anterior to the commencement of the suit in the state court, is 
it compétent for parties who claim to be the owners of the property 
so in the actual custody and possession of this court to maintain a 
suit in the state court for the purpose of settling the title and en- 
joining the offlcer of this court from proceeding to the disposition of 
property so in the actual possession of this court? The statement of 
the question would seem to carry its own answer. This court, being 
in the actual possession of the property in controversy, has the ex- 
clusive right to détermine ail conflicting claims as to the title and 
right of possession of the property so in its custody. The case of 
Freeman v. Howe, 24 How. 450, and repeated décisions of the suprême 
court of the United i^tates following it, are décisive. In that case 
it was held that, although property had been wrongfuUy seized by 
tlie marshal of the United States by virtue of a writ of attachment, 
the rightful owner could not obtain possession of it by resort to the 
courts of another jurisdiction. And in Buck v. Colbath, 3 Wall. 334, 
341, commenting on the case of Freeman v. Howe, supra, the suprême 
court say: 

"We are, however, entirely satisfled with it, and with the principle upon 
which it is founded,— a principle whieh is essential to the dignity and just au- 
thority of every court, and to the comity which should regulate ail questions 
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of conflifting jurisûiction between courts of concurrent JHtisdicticn. That 
lirineiple is that, wlienever property has been seized by an offlcer of a court 
by virtue of its proeess, the property Is to be considered In the custody of the 
court aud under its control for the time being; and no court has the right to 
interfère with that possession, unless it be some court which may bave a di- 
rect supervisory eoutrol over the court wbose proeess bas flrst talien posses- 
sion of it, or some superior jurisdictibn in tbe premises. This is tlie principle 
upon which the décision of this court rested in Taylor v. Carryl, 20 How. 583, 
and Hagan v. Lucas, 10 Pet. 400, both of wlùch assert substantially the same 
doctrine." 

The bankruptcy act does not generally impair in any way the juris- 
dietion of state courts; and in cases where the officers of state courts, 
prior to an adjudication in bankruptcy, hâve seized property of the 
bankrupt under state proeess, such levy cannot be interfered with by 
a fédéral court, unless it is fraudulent or contrary to the bankruptcy 
act, or upon some équitable ground. The moment, however, that an 
adjudication of bankruptcy has been made, the title to ail tlie property 
of the bankrupt, as of that date, passes to the person who is subse- 
quently chosen trustée. From the time of the adjudication the 
property of the bankrupt is in the custody and under the control of 
the bankruptcy court. Prom the time such property, by the adjudica- 
tion of bankruptcy, cornes into the custody of the bankruptcy court, 
it is in custodia legis ; and that court will not permit any person, even 
though he be an offlcer of a state court, acting under its proeess, to 
interfère with the custody or possession by the bankruptcy court or 
its offlcers of the property thus in its custody. And it does this upon 
the same principle upon which the bankruptcy court refuses to inter- 
fère with a levy lawfuUy made by a sheriff under proeess of a state 
(•ourt prior to the adjudication of bankruptcy, or refuses to interfère 
with the possession of a receiver previously appointed by a state 
court, or with any other person who as an offlcer of such court Is 
acting under authority conferred prior to the adjudication, except in 
so far as the bankruptcy act provides otherwise, either expressly or 
by necessary implication. 

The property in controversy being in the actual custody and posses- 
sion of an officer of this court at the time the suit was brought in the 
state court, neither that court, nor any person acting under any pro- 
eess issued from that court, can, without the permission of this court, 
interfère with it; and to so interfère would be a contempt of the au- 
thority of this court. This principle is thoroughly settled by the 
suprême court of the United States in the cases of Peck v. Jenness, 7 
How. 612, 625; Willianw v. Benedict, 8 How. 107, 112; Wiswall v. 
Sampson, 14 How. 52; Peale v. Phipps, 14 How. 308, 374; Tavlor v. 
Carryl, 20 How. 583, 594, 597; Freeman v. Howe, 24 How. 450; Buck 
V. Colbath, 3 Wall. 334. And this is true, even though the property 
may àctually remain in the hands of the bankrupt. In re Eosenberg, 
Fed. Cas. No. 12,055. "A departure from this rule," as was well said 
by the suprême court in Buck v. Colbath, supra, "would lead to the 
utmost confusion and to endless strife between courts of concurrent 
jurisdiction deriving their powers from the same source; but how 
much more disastrous would be the conséquences of such a course in 
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tlie conflict of jurisdiction between courts whose powers are derived 
from entirely différent sources, while their jurisdiction is concurrent 
as to the parties and the subject-matter of the suit?" This court, 
through its receiver and trustée, having been in the actual custody 
and possession of the property in controversy as the property of the 
banlvrupt before the institution by the défendants of their suit in 
the State court, it is clearly the duty of this court to maintain sueh 
custody and possession, and to permit no other court to interfère 
therewith by injunction or otherwise. 

If the défendants in the présent case are entitled to the possession 
of the ûxtures as against the trustée, it is their duty to présent their 
claim to the court in whose possession the property is, for the pur- 
pose of having the respective rights of the parties determined. 



UNION SWITCH & SIGNAL CO. et al. v. PHILABELPHIA & R. R. 00. et al. 

(Circuit Court of Appeals, Tliird Circuit. September 13, 1899.) 

42, September Term, 1898. 

1. Patents — Inpbingembnt — Railhoad Block Signaling. 

The Gassett patents. Nos. 233,746 and 246,492, for electric railway signal- 
ing apparatus, wliich cover improvements on tlie preceding Robinson Sys- 
tem (No. 130,661; reissue 5,938), consisting in the exhibition of a danger 
signal at the entrance of a track section until the train has passed over, 
not only such section, but also a determinate part of the section next in 
advance, are not entitled to the broad construction accorded to pioneer 
inventions, but must be limited to the spécifie purpose sought to be accom- 
plished, which is merely to continue the signal at "Danger," as a stop 
signal, until the train has passed a determinate distance beyond the sec- 
tion; and they are not infringed by a device in which two danger signais 
are set at the beginning of each section, and one of which continues at 
"Danger," as a distant cautionary signal, during the passage of the train 
over the entire section in advance. 

2. Same — Validity — Prior Use. 

The Westinghouse patent, No. 270,867, for improvements in electric 
circuits for raihvay signaling, is void, because it was in public and prac- 
tical use for more than two years before the patent was applied for, and 
because a complète description of it was previously published in the Rail- 
road Gazette, a trade paper having a gênerai circulation among railroad 
people and those connected with railroads. 

3. Same— Inpringbmbnt — Oonnectoks for Electric Track Circuits. 

The Gassett and Ifisher patent. No. 227,102, for an improved connecter 
for electric track circuits, consisting of a wire having its ends coiled 
around and soldered to the outer ends of studs which are driven into holes 
drilled in the rails to be connected, is limited to the précise construction 
shown, and is not infringed by a Connecting device in which the wire le 
not wound around or soldered to the studs. 

4. Same— Means Patent. 

The Means patent. No. 273,377, for a conneetor for electric track circuits, 
construed, and Md not infringed by a device by which the connection Is 
estabiished directly between the rails and the Connecting wire, instead of 
through the plugs used to fasten the wire, as shown in the patent. 

Appeal from Circuit Court of the United States for the Eastern 
District of Pennsylvariia. 

For opinion of "the circuit court, see 87 Fed. 906. 
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George H. Christy, for appellanta. 

W. H. Kenyon and E. N. Kenyon, for appelleea. 

Before SHIEAS, Circuit Justice, and BUTLER and KIEKPAT- 
RICK, District Judges. 

KIRKPATRICK, District Judge. The bill in the case charges the 
défendants with infringenient of certain claims in patents No. 
233,746, dated Octoher 26, 1880, to Oscar Gassett; No. 246,492, dated 
AuguSt 30, 1891, to Oscar Gassett; No. 270,807, dated January 16, 
1883, to George Westinghouse, Jr.; No. 227,102, dated May 4, 1880, 
to Oscar Gassett and Israël Fisher; No. 273,377, dated March 6, 
1883, to -Charles I. Means. They relate to the automatic opération 
of electric signais, tending to preyent rear-end collisions of railway 
trains, and the means by which said signais are made operative and 
effective. They will be considered in the order named. It will be 
observed by an examination of the record and the reading of the 
spécifications of the complainant's patents No. 233,746 and No. 246,- 
492 that they are net in any sensé pioneers in the art. Long before 
October, 1880, which is the date of the granting of patent No. 233,746, 
William Robinson obtained in the United States patent No. 130,661, 
dated Aagust 20, 1872, the object of which was to operate electric 
signais 'by means of moviug trains, using the rails of the track as 
conductors of the electric çurrent. He divided the track into sec- 
tions insnlated at the ends, and created a circuit normally closed 
which held the "Danger" signal at "Safety." When the train entered 
upon the section, the electric current short-circnited through the 
wheels and axles of the cars, and thereby demagnetized the electro- 
magnet which held the signal at "Safety," and caused it to be changed 
to ''Danger." The spécification of this patent also set ont the means 
by which "any desired number of signais could be operated at différ- 
ent points from a single ^ection of track." Robinson, in his British 
patent, dated August 29, ,1879, also says: "One or more Unes of wire 
may also be used to operate additional signais; for instance, to indi- 
cate • • • when the block signal bas changed." An examina- 
tion of thé record discloses the fact that prior to the granting of the 
complainant's patents there were also other electrical devices, operat- 
ed by a moving train, for the prévention of rear-end collisions, and 
that "Home" and "Distant" signais were in common use, — ^the former 
to warn against imminent danger; the latter placed further in the 
rear, to ^ve notice that dàûger might be looked for at the neit sta- 
tion. With this State of the art, Gassett, the inventor of complain- 
ant's device, in the spécification of patent No. 233,746, says: 

"It bas been foond in practice that It is freqiiently désirable and necessary 
to continue a girea dange» signal in action after the train which has set it 
in action has passed orer the next section In advance of a certain part thereof, 
by wliich means an additional security is proYided, especially upon dangerous 
portions ot the road, such as ^arp curves, or descending grades." 

The claims of this patent which it is charged are infringed relate to 
the means by which this resuit is accomplished. They are as f dlows : 
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Claim 3: "The combination, substantially as Lereinbefore set fortb. of a rail- 
way track divided into two or more signal sections; a signaling apparatus ac- 
tuated or controlled by an electric magnet, and placed at the entranep of each 
one of said signal sections; a circuit doser, controlled by a movlng train, wblch 
acts to exhibit a danger signal by diverting the actuating current from tbe 
electro-magnet during the time oceupied by the train in traversing the section 
guarded by said signal; and a circuit brealier. controlled by the moring train, 
which acts to continue the exhibition of said danger signal by interrupting the 
current through its electro-magnet during the time oceupied by the train in trav- 
ersing a determinate portion of tbe next succeeding signal section." Claim 4: 
"The combination, substantially as herelnbefore set forth, of a séries of two or 
more normally closed railvvay signaling circuits and a séries of circuit break- 
ers, one for each circuit, each of which circuit breakers is actuated or con- 
trolled by an electro-magnet included in the next circuit of the séries." 

No new resuit is claimed to hâve been obtained in patent No. 
346,492, but the invention relates to "an improved organization or cir- 
cuit and apparatus whereby the same resuit may be obtained in a 
more reliable and efficient manner." The claim of this patent which 
it is charged is infringed is the third, viz.: 

"The combination, substantially as hereinbefore set forth, of a secondary 
circuit for actuating an electro-magnet controlling the movements of a signal, 
two wlde pendent circuit breakers placed in said secondary circuit, and two 
independent primary signaling circuits respectivel.y controlling the action of 
the said circuit breakers, which primary circuits are themselves actuated suc- 
cesslvely by a train while traversing the signal section protected by said sig- 
nal." , . 

The expressed object of both inventions was to supplément an old 
device, and one well known to the art. It will be seen that the di- 
vision of the traek into insulated signal sections having a normally 
closed circuit holding the signal at "Safety," together with the break- 
ing of this circuit by the passing of the electric current through the 
wheels and axles of the moving train, and thereby placing the signal 
at "Danger," was but the Eobinson device hereinbefore referred to; 
while the means employed for the continuation of the exhibition of 
ihe danger signal during the time oceupied by the train in traversing 
a determinate portion of the next succeeding signal section alone had 
the semblance of novelty. This continuation of the danger signal 
had been preshadowed by Eobinson, and the principle of overlapping 
signais clearly set out and provided for in the patent to Henry Flad, 
No. 162,369, dated April 20, 1876. In no sensé can it be said that 
tlassett was a pioneer in the art. He should be limited not only 
to the spécifie purpose which he desired to accomplish, but to the 
spécifie means which he employed. 

An examination of the def endant's device shows : Tliat he bas em- 
hodied the Eobinson principle, whioh was free to the world. In the 
same way he bas divided the track into primary circuits, which, like 
Eobinson's and Gassett's Systems, are normally closed. To this he 
lias added for each track section a secondary signal-controlling cir- 
cuit containing the "Home" and "Distant" signais. Thèse second- 
ary circuits, unlike Gassett's secondary circuits, are normally open, 
îind, when so open, cause the signal to indicate "Danger." TVhen 
the train enters upon a section, the wheels and axles of the cars, by 
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short-çircuiting the electric current in the prîmary circuit of tliat 
section, actuate two signais at the entrance of that section; one sig- 
nal — the "Home" signal — indieating that the section is occupied, and 
the other — the "Distant" signal — ^being then merely additional there- 
to. As the train passes off the section, the "Home" signal is set f ree, 
but the "Distant" signal remains, to indicate to an approaching train 
that, while the immediately preceding section is clear, the one in 
advance of that is not, and therefore that caution must be exercised 
in observing the Home signal at the next station. • The Systems of 
the complainant and défendant difEer, therefore, in purpose. The 
complainant sets a danger signal at the entrance of the section, and 
keeps it set until the train has not only passed over that section, 
but a determinate portion of the preceding section. It stops the 
following train at the entrance of the section, although the preced- 
ing train has passed entirely over it. The defendant's System per- 
mits the following train to pass upon a section so soon as the pre- 
ceding train has left it, but sets a cautionary signal, bidding the 
engineer exercise great care in proceeding, because a train is then 
occupying the immediately preceding section. The purpose of the 
complainant's system is to stop the train, and of the defendant's to 
suffer it to proceed with caution. Thèse Systems also differ in the 
spécifie means employed to primarily cause, and then to continue, the 
exhibition of the signais after the train has left the section. Eoth 
complainant's and defendant's operate upon the Kobinson principle, 
though the défendant does not use the spécifie means described in 
the complainant's combination. The secondary signaling circuit of 
the defendant's is open when there is no train on the track, while 
that of the complainant's is closed under the same condition. The 
défendant does not divide any signaling section into two subsec- 
tions, as does the complainant, but has the circuit of each section 
entirely independent of ail others. The complainant's device is pro- 
vided with two independent circuit breakers in the branching sec- 
ondary circuit for actuating an electro-magnet controUing the move- 
ment of the signal. Thèse are wanting in the defendant's structure. 
We are of the opinion that the defendant's device in no way infringes 
upon the claims of the G-assett patents, as charged 

It is also alleged in the bill that the defendant's device infringes 
upon claim 4 of patent No. 270,867, dated January, 1883, granted to 
George Westinghouse, Jr. The record clearly shows that the West- 
inghouse device was anticipated not only by a prior publication wliich 
appeared in a periodical known as the Railroad Gazette, dated March 
12, 1880, and April 2, 1880, but also by the structure set up for use 
on the Chicago, Burlington & Qûincy Eailroad. It appears by the 
évidence that this use of the device upon the Chicago, Burlington 
& Quincy Eailroad extended over a period of upwards of two years; 
that it was not merely expérimental, but public and practical. It 
was at that time a perfected invention, set up for the purpose of 
sale, subject to approval, and was intended to be used as a means 
to promote its sale to other corporations. We are of opinion that 
the patent No. 270,867 is void for want of novelty. 
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The bill also charges infringement of claim 1 in patent No. 237,- 
102, which is as follows: 

"The combina tion, with a rail bored to receive it, of a wire provided at its 
ends with a eonnected driving stud to be driven into the said rail to form a 
continuous metallic conduetor therewith for an electric current, substantially as 
described." 

A référence to the spécification shows that the invention consists 
in punching or drilling holes in the flanges of adjacent rails, and 
driving into thèse holes the ends of a wire connecter long enoiigh 
to reach them and span the rail joint, the conduetor being provided 
at its ends with tapering driving studs a trifle larger than the holes. 
so that when forcibly driven in the holes they form a perfect con- 
tact. "The ends of the wire connectors are coiled around the driv- 
ing stud just under their heads, and the whole end then dipped in 
molten solder or other suitable material." Certainly it required no 
invention to electrically connect disjointed rails with a wire con- 
duetor, and hold this wire in place by clamping it against the rails 
by means of a driven stud or boit. Something more was needed to 
give patentable novelty. This was obtained by coiling the wire 
around the head of the driving stud, and securing it by molten solder. 
To this précise construction we think the complainant must be limit- 
ed. The wire of the def endant's device is not wound around the stud ; 
not soldered thereto. It does not, therefore, infringe. 

The last daim and patent on whiah infringement is charged is 
claim and patent No. 273,377, viz.: 

"The combination, with the conducting wire, U, of- the split plug, X, and rail- 
road tracls, Q, substantially as and for the purposes set forth." 

It will be observed that this claim is very narrowly drawn. The 
spécification calls for a split plug adapted to obtain spring action, 
so that, when the wire is inserted in the hole in the center, and the 
plug driven into the rail, electrical connection will be established 
between the wire and tie rails through the plug. The electrical 
connection is between the wire and the plug that clamps it. In 
defendant's device the plug is used merely as a clamp or wedge to 
press the wire against the rail, and dœs not form a part of the 
electric circuit. It has none of the essentials of complainant's plug, 
and cannot be said to infringe the claim of this patent. The decree 
of the circuit court will be aflBrmed. 
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(District Court, E; D. Pennsylvanla. October 4, 1839.). 

1. Phactice in Admthaltv-^Mbthod op Taking Dépositions. , 

Kev. St. § 800, authorizing any of tUe courts of the tlnlted States to 
issue commissions to talie dépositions "aecordiug to common usage," does 
not require a court of admiralty to confonn to tiie practice in tlie state 
courts, and it may by rule provide a différent method for talsing dépo- 
sitions. 

3. Samk— Èbpresentation op Adverse Partv. 

' tlnder rule 40 in admiralty of the distriet court for the Eastern district 
of Pènnsylvania, whlch permits parties to attend the examination of wit- 
nesses whose testimony is taken on coninilssion, either personaily or by 
, : thelr proctors, if the adverse party desires to be represented at such an 
examination he should fùrnish the name and address of his représentative 
to the party taking oUt the commission, or to the commissioner, or flle the 
sam;e with his cross interrogatories, in whieh case it will be the duty of 
the commissioner to give such représentative notice. 

In Admiralty. On motion to suppress dépositions. Denied. 

John F. Lewis and Horace L. Gheyney, for libelant. 
Henry B. Edmunds and Convers & Kîrlin, fôr respondent. 

McPHERSON, District Judge. A corûmission to take testimony in 
London was recently issued at the instance of the clàimant, and in- 
terrogatories and cross interrogatories were duly flled by the parties. 
The commission was executed by the vice consul, and his return shows 
that during the examination of the witnesses the managing clerk of a 
firm of English solicitors appeared, to watch the proceedings on be- 
half of the clàimant, and that no one was présent on behalf of the 
libelant, The motion to suppress the dépositions is ba^ed upon the 
présence of the clerk during the examination, coupled ^^ith the fact 
that no ^lotice was given to the libelant of the time aiid place when 
the testimony was to be taken. It is argued that section 866 of the 
Eevised Statutes is the pnly source of the court's authority to issue 
the commission in question, and that this section requires the testi- 
mony tobe taken in açcordance with "common usage"; such usage, it 
is further argued, being the practice prevailing in the courts of Pènn- 
sylvania., which forbids an attorney or agent of the. party taking ont 
the commission to be présent during the examination, of the witness- 
es, under penalty of vitiating the proceedings. Hollistër v. Hollister, 
6 Pa. St. 449, is cited as évidence of the practice in the state courts. 
Assuming the Pènnsylvania usage to be as just stated, I do not regard 
it as controUing in the présent instance. In my opinion, section 
866 does not require a court of admiralty to conform to the practice 
in the state courts. Section 914, which provides that "the practice, 
pleadings and f orms and modes of proceeding in civil causes * * • 
in the circuit and district courts shall conform, as near as may be, 
to the practice, pleadings and forms and modes of proceeding existing 
at the time in like causes in the courts of record of the state within 
which such circuit or district courts are held, any rule of court to the 
contrary notwithstanding," expressly excepts from the opération of 
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lîie section "equity and admiralty causes." So far as proceedings in 
admlialty are concerned, the reason is plain. There are no like 
causes in the state courts, and therefore there is no practice to which, 
in the interest of uniformity, the admiralty courts should be required 
to conform. When, therefore, section 866 provides that "any of the 
courts of the United States inay grant a dedimus potestatem to take 
dépositions according to coinmon usage," while it may be conceded, 
in accordance with the décisions in Buddecum v. Kirk, 3 Cranch, 293, 
U. S. V. Cameron, 15 Ped. 794, and Jones v. Kailway Co., Fed. Cas. 
No. 7,486, that "conimon usage" means the usage prevailing in the 
courts of the state in which the fédéral tribunal is sitting, I think it 
is clear that the clause just quoted is so far qualiiied by tlie exception 
in section 914 as to relieve courts of admiralty from such compliance 
with state practice as may be imposed upon a fédéral court of law. 
Of the cases cited, one was an action of debt, the second was a crimi- 
nal proceeding, and the third was a civil suit apparently at law. 
Neither décision, therefore, rules the question now under considéra- 
tion. No doubt a court of admiralty might see proper to conform its 
own practice in the taking of dépositions to the practice prevailing 
in the state courts; but this is a matter of discrétion, and, if its rules 
provide a différent method, I see nothing in the Kevised Statutes to 
prevent. 

Upon the point now in controversy, the rules of this court 
are as follows: Eule 40 déclares that "parties may attend the ex- 
amination of witnesses, either personally or by their proctors; and 
where the proceeding is under the 31st rule [which provides for the 
taking of testimony in the city or county of Philadelphia] they may 
exhibit their interrogatories seriatim as the examination advances; 
but such interrogatories shall be in writing, and shall be propounded 
to the witness by the commissioner, and shall be noted in his return." 
Rule 41 provides that "parties or their proctors may, moreover, pré- 
sent to the commissioner, during the progress of the examination, 
such notes of exception and other matters as they may require to be 
reported by him to the court"; and rule 42 guards against possible 
abuses by adding: "But no party or proctor shall interfère during 
the examination otherwise than is allowed by the two preceding 
rules; and irregularities in this behalf shall be noted by the commis- 
sioner and reported by him to the court." The meaning of thèse rules 
is plain. They authorized the présence of the clerk at the examina- 
tion before the vice consul, and there is no averment or proof of any 
other interférence with the proceedings. If the libelant desired to be 
represented at the examination, the name of its représentative should 
hâve been given to the claimant, or to the commissioner. In future 
it may be désirable for the parties to file with their interrogatories 
or cross interrogatories the name and address of the attorney or agent 
to whom notice of the time and place of the examination should be 
given. If this is done, it will be the commissioner's duty to notify 
such person. The motion to suppress the dépositions must be denied. 
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THE GLENESSLIN. 
(District Court, D. Oregon. September 14, 1899.) ■ 

No. 4,4G2. 

.&'eamkn— LrFN FOR Waqes. 

Exeept in tlie cases provided for in Rev. St. § 4527, where shipping arti- 
cles hâve been sigued, and a seaman is thereafter unwarrantably disohar- 
ged by tlie master, there can be no lien as for wages unless services hâve 
in tact been rendered. A seaman engaged for a voyage, but not signed 
or shipped, has no lien for wages or for expenses incurred.i 

This was a suit in rem to recover wages and expenses incurred by 
libelants on thé faith. of an engagement to ship as seamen on the sb.ip 
Glenesslin. 

John Ditchburn, for libelants. 
J. 0. Flanders, for claimants. 

BETJJN&ER, District Judge. The libel allèges that on the 19th 
day of June, 1899, the master of the Glenesslin, through his agents, 
employed the libelants as seamen to serve upon the ship from the 
port of Portland to a port in South Africa; that libelants were at the 
time in San Francisco, and that it was understood and agreed that 
the ship would pay the cost of their transportation from San Fran- 
cisco to Portland, and the cost of their board and lodging from said 
19th of June until they should go aboard said ship; that thereafter 
the master employed other sailors. The libel is brought to recover 
the cost of passage from San Francisco, and the cost of board and 
lodging, and also for wages for the voyage for which the libelants ex- 
I)ected to ship. The testimony shows that Frank Turk and Patrick 
Lynch were engaged by the master of the Glenesslin to go to San 
Francisco, and secure a cï-ew for the ship, and that they engaged libel- 
ants for that purpose, and brought them to Portland. Turk and 
Lynch advanced the money required for libelants' traveling expenses. 
No shipping articles were signed, and there is no claim that services 
were rendered. Where services hâve not, in fact, been rendered, 
there can be no lien as for wages, exeept in the cases provided for in 
section 4527 of the Revised Statutes, where a shipping agreement has 
been signed, and the seaman is thereafter unwarrantably discharged 
by the master. In such cases a sum equal to one month's wages may 
be recovered. this is not such a case. There is no question in the 
case as to whether Turk and Lynch, who went to San Francisco at 
the instance of the master, and rendered service and expended money 
in bringing a crêw to Portland for the Glenesslin, are entitled to a 
lien for such services and expenditures. They are not parties, and 
nothing is çlaimed on their account. The libel is dismissed. 

1 As to maritime liens for supplies and services generally, ses note to The 
George Dumolâ, 15 C. G. A. 670. 
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COWELL V. CITY WATER-SUPPLY CO. et al. 

(Circuit Court, S. D. lowa, B. D. September 9, 1899.) 

No. 221. 

ï. Rbmoval. op Causes— Jurisdiction op Parties— Résidence. 

A défendant inay waive the provision of tlie judieiary act (25 Stat. c. 
866, § 1) wliich entitles him to be sued in the district of liis résidence; and 
wliere he Is sued in a court of a state in wliicti neitlier lie nor tlie plain- 
tifC résides, and removes the cause to the circuit court of the United States 
in such district, the plaintiff, having elected to institute the suit in such 
State court, eannot object to such removal on the ground that défendant 
Is not a citizen or résident of the district, and that, therefore, the court 
would not hâve had original jui-isdlction of the suit. 

3. Fkdbkal Courts— Venue— Local Suits. 

A suit to caneel a mortgage on real estate is of a local nature, and may 
be maintained In a fédéral court of the district where the property is 
situated, where there is the requisite diversity of citizenship and amount 
Involved to give it jurisdiction, without regard to the résidence of the 
parties. 

3. Samb — Jurisdiction — Amount in Dispute. 

In a suit to set aslde a conveyance of property, and mortgages given 
thereon, the value of the property and rights which will be affected If 
the relief prayed for is granted, and not the value of complainant's in- 
terest in the property, eonstitutes the amount in dispute, for the purpose 
of determining the jurisdiction of a fédéral court.i 

Tn Equity. On motion to remand. 

Blake & Blake, for plaintiff. 

W. A. Underwood and Wm. McNett, for défendants. 

WOOLSON, District Judge. Plaintiff's motion to remand must 
be overruled, because: 

1. Although none of the parties plaintiff or défendant are citizens 
of this state, and therefore, on mère question of diverse citizenship, 
if suit had originally been brought in this court, this court, as 
against their protest, would not hâve jurisdiction of the parties de- 
fendant, yet the défendants may, if they will, waive the provision of 
the statute requiring them to be sued in the district of their rési- 
dence. Ex parte SchoUenberger, 90 U. S. 309, 378; Railway Co. v. 
McBride, 141 U. S. 127, 11 Sup. Ct. 982 ; Trust Co. v. McOeorge, 151 
U. S. 129, 14 Sup. Ct. 286; Jewett v. Trust Co., 45 Fed. 801. In this 
case the défendants, by their pétition for removal of case, hâve 
formally requested that this suit be placed within the jurisdiction of 
this court, and thus waived the provision of the statute above re- 
ferred to. If the court from which the case was removed had ju- 
risdiction of the parties, this court after removal has jurisdiction 
of them. O'Donnell v. Eailroad Co., 49 Fed. 689, 692. 

2. Plaintiff, having instituted this suit within this district, though 
in the state court, has thereby elected to hâve the suit litigated with- 
in the boundaries of this district. He had the right thus to elect, so 

1 As to jurisdiction as determined by the amount in controversy, see note 
to Auer v. Lombard, 19 C. C. A. 75, and, supplcmentary thereto, note to ïen- 
nent-Strimbling Shoe Co. v. Roper, 30 C. C. A. -159. 
96 F.^49 
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far as he is concerned, to hâve the suit hère tried. While the suit is 
pending in the state court the défendants could not object to ju- 
risdiction of that court an the ground that none of such défendants 
were citizens or résidents of the state of lowa. If plaintilî could 
bring his action in the state court, and défendants were powerless 
in said court to stay or dismiss the same because of their being 
citizens and résidents of other states, it must necesâiijily follow, if 
plaintiff's contention be upheld (viz. that défendants cannot remove 
the case to this court, because they are severally not citizens or 
résidents within this district), that as to subject-matter, canfessedly 
within the jùrisdictioh of this court, thèse nonresident, défendants 
are forbidden to litigate the same in tins court, but must submit 
to such litigation in the state court. In this respect such conten- 
tion of plaintiff largely nullifles the jurisdiction of the fédéral courts, 
as heretofore generally éxercised, as to controversies between cit- 
izens of différent states in actions rejnoved from the state courts, 
where none of the parties are citizens of the state and résidents of 
the district in which the action was commenced in the state court. 
Duncan v. Associated Press, 81 Fed. 417; Long t. Long, 73 Fed. 369; 
Bank V. Pàgenstether, 44 Fed. 705. 

3. But the subject-matter of the suit,, to wit, cancellation of mort- 
gages upon real estate within this district, is of a local nature, and 
therefore is properly brought within this district, wherein the prop- 
erty — the real estate so mortgaged — is situated (Northern I, R. Co. 
V. Michigan Cent. E. Co., 15 How. 232, 2^2); and, as such, the suit, 
if the amount in controversy is sufficient, could originally hâve been' 
instituted in tïiis court (Northern I. R. Co. v. Michigan Cent. R. Co., 
supra), with the parties plaintiff and défendant as now named in the 
bill (Curt Jur. U. S. Cts. 137; Single v. Manufacturing Co., 55 Fed. 
553, 555). :• 

4. The "amount in dispute" herein, exclusive of Interest and costs, 
exceeds |2,000. Plaintiff, according to his bill; is the owner of one 
bond, of fflce value of $1,000, with coupons attached, issued by the 
lowa Watèr Company, and secured by trust deed upon real estate 
situated within this district. The trust deed ^ecuring Ms and other 
bonds was foreclosed in this court, the property (water-supply plant) 
sold, deed therefor executed to purchajSers on confirmation by the 
court of such sale, a deed by said purchasers executed to the City 
Water-Supply Company (incorporated under a reorganization plan), 
and two mortgages aggregating |475,000, in bonds secured, were 
executed upon the property which had been so sold. Plaintiff now 
asks this court (1) to cancel the deed so executed to the City Water- 
Supply Company, and conflrmed by this court, the property therein 
conveyed being claimed in this bill to be of the value of $524,000; 
(2) to cancel the two mortgages from said City Water-Supply Com- 
pany upon said property, securing said |475,000 bonds; (3) to dé- 
clare said reorganization scheme illégal and set it aside; and (4) to 
establish in plaintiff, as his property, a V^'^ interest in said prop- 
erty, or, failing in that, to hâve judgment against défendants for 
Vsa» part of $524,000. If plaintiff is successful in the flrst relief 
demanded, what is the resuit? A conveyance of property by him 
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declared. to be,,of the value of over a half million dollars is set aside, 
two mortgages on said property are canceled, and bonds with face 
values aggregatin^ néarly a half million of dollars are made value- 
îess, Bo far as thé bonded security îs concerned, and plaintiff is de- 
creed to be owner of ^/32b of said property. If the relief demanded 
may be the test, manifestly the matter in dispute vastly exeeeds 
12,000 in its extent. And, if the allégations of the bill are true, 
there has occurred a breach of the covenants contained in the ex- 
hibited conveyance of said entire water-plant property from the 
bondholders' committee to the City Water-Supply Company. But 
it is argued that ian amount less than |2,000 is in dispute, because by 
the payment of less than |2,0O0 the bond held by plaintiff can be 
paid ofE, and his right to maintain this suit thereby extinguished. 
But why should the amount which will extinguish plaintifE's right 
as a bondholder be taken as the test of value of the matter in dis- 
pute? It will npt be claimed that a proper test is, what will plain- 
tiff take in discharge of his claim? An offer of settlement by plain- 
tiff would not be taken as a test. He does not ask in his bill that 
his bond be paid off. The bill is on the theory that he proposes to 
retain his bond and pursue his asserted rights thereunder. If, then, 
the test is to be the value of the relief demanded, the matter in dis- 
pute herein involves vastly more than the jurisdictional amount. 
Had plaintiff brought an action at law against thèse défendants 
to recover the value of this bond and the coupons held by him, mani- 
festly he would hâve prayed judgment for the amount claimed as 
due thereon. That would be the measure of his interest. And the 
matter in dispute (removal being sought, with no pleading filed, 
other than his pétition) would be determined from the allégations of 
the pétition. Hilton v. Dickinson, 108 U. S. 165, 2 Sup. Ct. 424; 
Bowman v. Kailroad Co., 115 U. S. 611, 6 Sup. Ct. 192, 

Varions phases of the question under considération hâve appeared 
in the adjudicated cases. Berthold v. Hoskins, 38 Ped. 772. in- 
Tolved the validity of a tax sale for $41.85, and tax deed issued there- 
under. The matter in dispute was accepted by Judge Hill as the 
value of the real estate against which the taxes were levied. In 
Lehigh Zinc & Iron Co. v. New Jersey Zinc & Iron Oo., 43 Fed. 545, 
plaintiff, then in the full and peaceable possession of certain ore 
lands, and claiming complète title thereto, brought suit for injunc- 
tion to restrain défendants from instituting certain threatened suits 
attacking plaintiff's title, etc. To the objection that the matter in 
dispute was of less value than jurisdictional amount, for the reason 
that if plaintiff's title was complète, and the grounds of the threat- 
ened attack not well founded, no pecuniary damage could accrue to 
plaintiff, because such suit must fall, as groundless, Judge Green 
responded: . 

"1 think the proper criterlon of the 'value of the matters involved in the 
controversy' is to be found in the value of the property, the possession or 
enjoyment of which will be affected by the litigation. For the purposes of 
this suit, I should not hesitate to hold tliat the whole value of the property, 
the possession and enjoyment of which is imperiled by the threatening acts 
of défendant, is the measure of the matters put in controversy by it. If any 
other test than this should be substituted, very many suitors would be de- 



772 96 FEDERAL RBPORTBKI 

lîari-ed fïOm sè«king the protection of the fédéral courts, and those tribunals 
woiild ibe, stiftpped of a very important braneh of . tbeli?- hltherto acknowledged 
.1urisdiction,,.especialIy iipon their ; equity sjdig. * l' * It may, Indeed, be 
true thàt the .daims of the défendant to the property In possession of com- 
pîainant are gi-oundless. It may bè held that the deeds, leases, àgreements, 
aud adjudications of the courts, upoliiwhich and from which the complainant 
bases and daims its right, are invulnérable ta any attack which, in pursuance 
of its threats, the 4efendant may malce. That will appear at tlie end of the 
litigatiqn. But the 'mattèr in controversy' Is not the resuit of the litigation, 
but the property which will be afCected by that resuit, and its value is the value 
which does or does not confer jurisdiction as it may De summed up." 

In Lee v. Watson, 1 Wall. 339, the suprême court liave said: 

"By 'matter in dispute' is meant the subject of the litigation,— the matter 

for which the suit Is brought, and upon which issue is joined, and in relation 

to which jurors are called and witnesses examined." 

Thérefore the character of the action becomes material, and at 
tijQes eontrolling, on the question of jurisdiction as founded on 
atrtount in dispute. The claim for damages in actions based on torts, 
or for a money judgment if based on a claim for con tract debt, are 
illustrations of this principle. But it has beeh held by the suprême 
court that a suit to quiet the title to parcels of real property, or to 
rerhove a cloud theréfrom, by which their use and enjoyment by the 
ownter are impaired, îs brought within the cognizance of the court, 
under the Statute, only by the value of the propertv affected. Parker 
V. Morrill, 106 U. S. 1, 1 Sup. Ct. 14; Smith v. Adatns, IS'O U. S. 175, 
9 Sup. Ct. 566. And where there is sought, as in pending bill, the 
cancellation of a conveyance, and of trust deeds securing hundreds 
of thousands of dollars, it would seem that the test of jurisdiction 
is the Value of the resuit reached, if relief be decreed as in the bill 
prayed, as was held by the suprême court in Railroad <Co, v. Ward, 
3 Black, 485. IJïad plaintiff sued at law to recover of the trust Com- 
pany and the other défendants the damages done to him by the 
acts in bill complained of, the test would hâve been the damage iu 
gôod faith clainied. Thàt would probably hâve been the amount t'ne 
on bond and coupons at commencement of the action. But such 
action at law would not hâve attacked the conveyances of the prop- 
erty, nor the trust deed under which the outstanding bonds were 
issued. Hence, at law, the value of thèse last named could not hâve 
been considered in the question of jurisdiction, for their status 
would remain unchanged. But in this suit in equity the main re- 
lief prayed is the declaring null and votd the foreclosure decree, on 
which the conveyances are founded, and the master's conveyance to 
the bondholders' committee, and the conveyance from this commit- 
tee to the City Water-Supply Company (the reorganized company), 
and also the trust deed securing ovet |40O,00O bonds. With such 
sweeping prayer for relief, and with such relief possible thereunder 
in this suit, there must be a far différent test of jurisdiction than the 
test properly applicable in the law action just described. Ordered 
that motion to remand be overruled, to which plaintiff excepts. 
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WABASH EY. CO. V. LUMLEY. 

(Circuit Court of Appeals, Sixth Circuit. October 3, 1899.) 

No. 669. 

Equity — Repormation of Release— Lachbs. 

A court of equity will not refuse to reform a release in aid of an action 
at law for a Personal injury on the ground of lâches iu commencing the 
suit, where a reasonable excuse is shown, and it does not appear that 
tlie delay will resuit in the loss of material évidence to the défendant in 
the action. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

J. E. Ingersoll and Samuel T. Douglass, for appellant. 
E. L. Thurston and Harvey D. Goulder, for appellee. 

Before TAFT and LUKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

LUBTON, Circuit Judge. This is a bill to reform a release under 
seal. A demurrer going to the whole bill was sustained, and the 
bill dismissed. Upon a former appeal to this court that decTee was 
reversed, and the cause remanded, with directions to overrule the de- 
murrer. The opinion of this court is reported in 43 U. S. App. 476, 
22 C. C. A. 60, and 76 Fed. 66, and may be referred to for the 
gênerai factS of this case. The présent appeal is from a final de- 
cree, upon pleadings and évidence, reforming the release according 
to the prayer of the bill. Many reasons hâve been assigned for re- 
versing the présent decree. Many of the points pressed are fore- 
closed by the former opinion of the court, which we hâve no disposi- 
tion to question, even if open for reconsideration. We shall confine 
ourselves to errors assigned which are not determined in the former 
appeal. 

1. It is said that Lumley should not be granted reformation of the 
release in question, because of his long delay. Lumley was hurt in 
October, 1890, and executed the release in question within a few days 
thereafter. This bill was filed in February, 1893. It is said that 
this is undue delay, and would resuit in great injustice if after such 
a length of time the appellant should now be compelled to défend 
an action for the injury adjusted by the release in question. Lum- 
ley's action at law for damages might hâve been brought at any time 
within six years. As matter of fact he brought an action early in 
1894, which he dismissed, but renewed in July, 1894, after making a 
tender of the amount he had received for the release. The latter 
action came on for trial January, 1895, whereupon the railroad Com- 
pany pleaded this release in bar. The plaintiff thereupon ofîered évi- 
dence tending to show that the settlement evidenced by the release 
related only to certain spécifie injuries known and considered at the 
time, and that he was assured by the company's surgeon, whose opin- 
ion as to the character and extent of his injuries was relied upon by 
both parties, that his shoulder was not involved, save sjTnpathetic- 
ally. He also offered to show that he was misled by this opinion, 



and that in fact his shoulder had sustained a grave, independent in- 
jury, frora which h&riQst,. thç \i,se oî hisarm, and. that neither party 
knew or considered this independent injury, or intended the release 
to cover ûiore thàn tliè injuries' thë^nknown, and the direct consé- 
quences thereof. This évidence was rejected upon the ground that 
the release was under seal, and could net be set aside at law for 
either ,|rai;d or mistake. ,. Thè cpurt therèupoh p«rmitted a mistrial 
to bejentered, and tlïe caiiBe continuedj on condition that a bill should 
befiled in equity to réform the release. It is now said that it woiild 
be à'Iîtêat injustice fo set aside or reform this releàsè, aftèr a delay 
of four years, because four witnesses to the circumstanceâ under 
which the injury was sustaiûed hal?e died, and the company thus de- 
prived of their évidence. Thèse persons were employés of the com- 
pany at the time of ^Jie, accident, an|d engaged at.the time in or about 
the yard of the company where Ludley was hurt. ï|ut the very wit- 
nes^ who proves that thèse pers()ns are dead, and wei?è at the time of 
Luniléy's iûjury employed in bi* àbôtit tlié place of the'' accident, proves 
conclusively that neither Parrott nor Eichardson knew ahything of 
<he circumstances of the accident, and that he could not say that 
Gréqh khe^''aïi;fthing M iûterest. It is sliown that the 

compëiii' lïéLbïtually took the written staferaents of ail employés 
acqualintëd' with any partîculars of an acciaent, ahdtbat thèse state- 
ments wére, flled away. Ôf the f ouf decèased employées, only one of 
them (Harry Faes) gave a statement,, This is a strorig tircumstance 
against the nîiateriality of flie bther mi^ee as witnesses for the appe- 
lant. Faes is |3ead, and he gave a statement. It is not shown that 
that statémeiit is lost, nor, is there any évidence tendiiig to show the 
materiality 6f anything'kiiown to Faés. A court of equity may re: 
fuse relief, ïii the exercise of ît s inhérent powers, where it is sought 
after an jinreasonable deiajf, and where the probability is that in- 
justice 'widiilâ bé done ih'thé particuiar case, thrQUgh'thé loss of évi- 
dence due tô lapse df' tîme; and this independèhtly of any statute 
of limitations. Abraham v. Ordway, 158 U. S. 416, 15 Sup. Ct. 894; 
Whitney v.' Fbx, 166 Û.' S. ^6â'7, 17 Sùp. Gt. 713. But the loss of ma- 
terial evideûcç îs not shôwn by the évidence in this record, and it is 
not even mâ^è probable that injustice will resuit in the trial of the 
merits of tte questions it the équitable relief hère Sought shall be 
granted. ; ït is said, also,,tiiat one KniflEen, a witness to the release, 
has died. This does not àppëar in the record, but rests upon an ex 
parte afftdavit, To rebuit it, counsel for appellee, in an equally in- 
compétent wày, assert tha{ Kniflen was examined as a witness upon 
the trial at ïàw , as to ttie circumstances under which this release 
was exééùliedy and his évidence, as taken by a stenographer, is set 
oùt iq the brief. If we open our ear to irregular évidence of Knif- 
fen's death befoirè the tri^Lof the eqiiity case, it must be equally open 
to the fact thâit his évidence çouïd hâve been legally reproduced on 
the trial «>fiilieprese:nt issue. Neither is the delay in commencing 
Suit altogétlier unaçcbunted for. It was months after the exécution 
of the releaië béfore Lumley fully réalized the great injury his 
shouldër hâq sustained. Wlien lie dîd, he at oiice wrote to the com- 
pany's s'urgèoù; and ihsisted that he had been misled, and should 
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iiot be lield to tlie terms of his settlement. This letter was placed in 
the haiids of tlie railroad company by tlie surgeon, which was tbus 
notified of the probability of suit. Lumley was a résident of Canada, 
and a mechanic dépendent wholly on his labor. His injury caused 
frightful and long-continued suffering, and deprived him of the 
ability to work clear down to the time of his suit. His poverty thus 
operated to prevent suit as promptly as might hâve been otherwise 
expected. Ûpon the whole case, we are not satisfled that any such 
lâches is shown as would justify a court of equity in refusing to re- 
form a release which, in the very nature of the circumstances, could 
never hâve been intended to include so serions an independent in- 
jury as that for which he has sued. 

2. It is next said that Lumley was guilty of contributory négli- 
gence in being in the stock car, and that he ought to hâve been in 
the caboose provided for stockmen. It is also said that he was négli- 
gent in standing in the open door of the car, and was hurt by the 
closing of the door as a conséquence of the jar produced by the ordi- 
nary contact between cars when brought together to be coupled. If 
the facts were so undisputed as to show that there was no merit in 
his action, a court of equity might properly refuse its aid in the prose- 
cution of the suit at law. But no such undisputed state of facts is 
hère shown as would justify a refusai to reform the release which 
stands in the way of his légal action. Lumley's évidence, if credited, 
tends to make a case of négligence in making up this train, and also 
1 ends to show that at the time of his injury he was in the discharge of 
his duty in being where he was. There is no error, and the decree 
will be affirmed. 



LAUER et al. v. COVENANT BUILDING & I.OAN ASS'N. 

ASHMORE et al. v. ISELEY et al. 

(Circuit Court, W. D. North Carolina. September 29, 1899.) 

Building asd Loan Associations— Insolvency— Status of lioRROwiNo Stock- 

HOLDEKS. 

Under the law as settled by the courts of North Carolina, the fact 
that a stockholder in a building and loan association is a borrower does not 
change his relations to the association as a stockholder. In case of Its 
ingolvency, he is not relieved from liability to contribute equally with 
other stockholders to its losses, and is not entitled to a cancellation of his 
mortgage on payment of the mortgage debt, or to reçoive a surplus re- 
maining in case the property is sold under the mortgage until the final 
adjustment of the accouuts between the association and its stockholders. 

In Equity. Supplemental opinion. For former opinion, see 96 
Fed. 02. 

WlilOXTOX, Circuit Judge. The opinion in this case flled on 
,\ugnst 9, 1890, was directed exclusively to the discussion of the 
it'lations between the défendants and the Covenant Building & 
Loan Association as borrower and lender. The principle upon 
which the account in this aspect should be taken between them has 
been settled. But the défendants are stockholders in the associa- 
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ti,oi|^, and as sucli are liable to the creditors of the association, 
and; al^o n^jj^t contribute with. the otlier stockholders. They hâve 
]iad aclvançed to them the supposed par value of their shares, and 
liave enjoyed the use of this part of the assets of the association. 
This, howevter, does not relieve ihem from the obligation of stoclc- 
holders, nor would exact justice be done if tliey escape ail such lia- 
bility simply upon the repayment of the advance loaned to them. 
In deciding this case the court has followed the law as laid down 
in North Carolina. The suprême court of that state has used no 
uneertain language respecting the respOnsibility of a borrowing 
stpckliolder to the creditors and to the other stockholders. The 
whole doctrine is laid down in Thompson v. Association, 120 N. C. 
420, 27 S., E. 118. The court below had entered an order that no 
mortgage or trust deed made for the beneflt of the association shall 
be canceled or marked satisfled by the trustée or receiver until the 
final adjustment of the account between the borrowing members 
and the association is made und^r the order of court. This was 
excepted to, as operating to prevent the mortgagor or borrowing 
meniber or truster from settling with the association upon payment 
o^,thç amount justly due by him. The suprême court, overruling 
this exception, say: 

"It is Gontended that the residue is the appellant's money, and there is no 
reason why it should not be paid to him at once. But, as reasonable as this 
appèars to be, it is not true, for the reason that it leaves ont of considération 
the fact that the appellant is a nietnber of the association as well as a debtor; 
that, as snch member, his indebtedness is a trust fund for the beneflt of the 
other members of the concern as well as for himself , and tliat his liability 
cannot be Ijnown until it is ascertained to what amount the association is 
iusolvent." 

This ruling was sustained in Meares v, Davis, 121 N. C. 126, 28 
S. E. 188, and illustrated. The rubric is as follows: 

"A stockholder of an insolvent building and loan association, who was also 
a borrower of its money on mortgage, is not entitied to hâve the oxcess of the 
proceeds of the sale of his mortgaged property over the mortgage debt pald 
to him when hlS pro rata share of the deflcieney in the asseta of the concern 
is equal to such excess." 

See, alsQ, Meares v. Duncan, 123 N. C. 203, 31 S. E. 476. 

■Such being the rule in North Carolina, let a final order be prepared 
adjusting the mortgage debt according to the principles of the for- 
mer opinidû, and directing that the proceeds of sale, after providing 
for this debt, be held subject to the further order of this court, and, 
in case this debt be adjusted without a sale, that no cancellation of 
the mortgage and no satisfaction be entered thereon until it is as- 
certained in what amount the association is insolvent, and, con- 
sequently, what contribution must be made by stockholders. 
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CUTTER V. lOWA WATBR CO. et al, 
(Circuit Court, S. D. lowa, E. D. October 9, 1890.) 

1. Eqctty Pleading — BilTj op Revievv. 

A bill filed by one not personjilly a party to a prior decree of the court, 
attacking tlie validity of sucli decree and asliitig its vacation because of 
matters outside of the decree itself, and not alleged to hâve been newly 
discovered, is not a bill of review. 

2. SaME— Mui.TII-AlîlOt'S-NBSS. 

A bill seckins- tlie vacation of a decree and of subséquent proeeedings 
based tliereou, as void, is not multifarions because it allèges, as grounds of 
sucli invalidity, fraud on the part of parties to the decree. and also invalid 
action by the court: both charges belng directed to the sanie end, — the 
establishing of the invalidity of the decree,— and the same parties défend- 
ant being required to each. 

3. Same — Incoksistiînt Prayers. 

A bill is inultifarious which eontains prayers in the alternative which 
are antagonistic— one asklng the setting aside of a decree and subséquent 
proeeedings based thereon, on the gronnd that the decree is void. and the 
other asking relief based on the decree as valid,— sinee in the latter aspect 
the allégations of the bill tending to show the invalidity of the decree are 
not only immaterial, but opposée! to the prayer. In such case the bill is 
one of alternative cases, and not a case for alternative relief. 

4. Lâches — Acquiescence by Bondhot.der in Decree of Foreci.ositre. 

A holder of bonds secured by trust deed, who knowingly permits the trus- 
tée to conduct foreelosure proeeedings in such a fraudulent manner as to 
render the decree and sale thereunder void, without making any objection 
or calling the eourt's attention to the f acts, is guilty of such lâches as will. 
if unexcused, preclude him from maintaining a suit to set aside such decree 
and sale. 

In Equity. On demurrer to bill. 

The bill herein is lengthy. It attempts, -with considérable of détail, to recite 
various matters in connection with a foreelosure suit lately pending in this 
court, wherein one of the défendants herein, the Fariners' Loan & Ti'ust 
Company, was, as trustée, plaintiff, and another défendant herein, the lowa 
Water Company, was, with others, défendant. Various matters pertaining 
to the mortgage foreclosed, the water-plant property against which said fore- 
elosure was brought, and the bonds secured by said trust deed, are also set 
ap. CoUusive and fraudulent acts on the part of said trustée are attempted 
to be charged, and conséquent damage to plaintiff herein. Without attempt- 
Ing to reproduce it in détail, the bill : (1) Recites the exécution on April 15, 
1887, of a trust deed by the lowa Water Company, a corporation operatlng a 
waier-supply plant at Ottumwa, lowa, in favor of said Farmers' Loan & Trust 
Company, in the sum of $100,000, upon the property, rights, and franchises 
then owned or that might thereafter be acquired by said lowa Water Company: 
that plaintiff. Cutter, is the owner of 15 of the 400 bonds provided for lu said 
trust deed; that, default having occurred in past-due interest, said trustée 
upon July 11, 1894, instituted in this court foreelosure proeeedings under said 
trust deed, and procured the appointment of a receiver for said water-supply 
plant, which said proeeedings progressed to foreelosure decree on Pebruary 19, 
1897, for $349,000 principal, and $69,810 unpaid coupons, sale of said plant, 
and deed to the purehasers at said sale. (2) Allèges that said foreelosure suit 
was Instituted and conducted under direction of défendants herein, Potter, 
Smith, Sandford, and Mils, "as a self-selected eommittee," who invited the 
bondholders to intrust to such eommittee the possession of the bonds and the 
management of said litigation, and that in ail its proeeedings said trustée 
"was entirely subservient to the wishes and dictation of said eommittee." An- 
nexed to the bill is the eircular issued by said eommittee, wherein they invite 
deposit of bonds, and announce the gênerai plan under which said eommittee 
will proeeed and reorganization be had, if a majority of the outstanding bonds 
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are deposited for action thereunder. (S) Attacks said foreclosure decree as 
void because entered without proof of amount o£ bonds then outstanding; be- 
cause such. decree by its terms reqùired parties défendant witliin 20 days from 
its said entry to pay tlie amounts tUereln found to be due, witli costs of com- 
plainant as trustée, counsel feés, compensation to receiver, etc., wUereas the 
amount pf such counsel fées, compensation, etc., was not flxed by the court 
untll long àf ter the expiration of feaid 20 days, and no extension of time for 
such payment was made after sàme were so flxed. (4) Allèges that, in pursu- 
anee of a settled purpose oh part of said bondholders' commlttee to depreclate 
the value of the property and to debar bidders from bidding at said foreclosure 
sale, said committee, in collusion with said trustée, attaeked said decree as 
null and vdid because in the proeeedings leadlng to said decree the Judge of the 
court before whom said proeeedings were pending was a brother-in-law of the 
spécial master to whom said case was referred, and that said committee in 
pursuance of said purpose issued two eircular letters exhibited with the: bill, 
the flrst of which— dated June, 1897— assumes to state the situation and pros- 
pects for the future, and outlines with much of détail the plan of reorganization 
proposed by the committee, and the second of which déclares the plan of re- 
Orga;nization théretofOre by the committee proposed as operative and In fuU 
force. (5) Attacks the sale under sald foreclosure decree as not made on date 
named in master's notice of sale, but on secoM day thereafter; that sald plant 
property, though costlng said water company over $430,000, was bid off by 
sald bondholders' committee at the nominal sure of $75,100, for which a deed 
approved by this court was delivered to said committee; that unproren coupons 
were accepted as part purchase price; that the entire property of said grantor 
in trust deed was sold as ao entirety, and withçut a prior incumbrance thereon 
belng'designated; that sald deoree, by collusion of counsel for said committee 
and counsel for said trustée; jwasso drawn as to permît uncertain and unde- 
termlned amounts to be asserted against the proceeds, and as to state Incor- 
rectly the prior incumbrance on such plant property, in violation of the trust 
imposedon sald trustée and on said committee. (0) Allèges > that interveners 
in said foreclosure proeeedings appealed from said decree to the circuit court of 
appeals, and said court on january 17, 1898, by a divided court, afflrmed said 
decree. (7) Allèges that a balance of $1,507.79 remalning in thehands of the 
receive^, jvjbàch was reveijmei produced by said property during the reeeivership, 
was paldjoyecto sald comnalttpe, (8) Allégés tliàt, while saiiï water-plant prop- 
erty was .sjrnck off to sai^ jcbmmittee at tj^ë said nominal price, yeit sald com- 
mittee, )before, bidding ^t said. pa,le had arra,rige(i to,conve'y said property to 
defendaijjt the Ç.liy Wàt&T-Supply Company, and «Jiil so eonfeS' within flve 
days after rescelving deed, froin the master^ tor the consîderatloii of $524,000, 
in f raud of . plaintitt, and ,to hJs damage. 0^) Allèges fhai tiùt 44 bonds, inclu- 
sive, of, the 3.8 bonds of tiiis plaintiiï, were prôven up in sald , foreclosure pro- 
eeedings ^pd entltled to share in proceeds, pf.gàid foreclosure; that plaintiff Is 
therefore entltled to iV44,pf such procee(i's,,whereas défendants wrongfully 
deoy to plaintiff any furth^ sinp than $1,538.70; and It is also aileged that 
sufBcIent (oudg i w;ere fnot depdgited with tté clerk to perfcjrrn the terms of 
said foreclosure decrçe.i (JO), ,.<V^'ers tibat the référence by this court of Issues 
in said foreclosure 'suit to Jvidge Babb, fts, spécial master, was In violation of 
law, and nul! aiïd, void, in that said spécial tfiaster and'the Jjidgè of this court 
had marrjed ^isiiers, and that. the action by §aid spécial; master taiîen, the con- 
firmation thertsçï ,by this court, and ail proeeedings based thçirpcin, are null and 
void, andpthaitytlie said afiirnjanceby the cîrciiit court pf ^péais of the action 
of tWs court, .in sald ïoreclpsurç, matter by a' divided court deprived plaintiff 
of property without due proc9^8,(tf fav, aililO violation ofhiS constitutional 
rights, (11) Recites that . twp 'ihortgàgéis, ré,specfively secuiing bonds in the 
sum. of $130,000 a:^d $325,000, hâve bèen,,.executed td the, défendant Conti- 
nental T^rust^Compa^fy, as trustée, on sai^. water-plant prppêrty (the exhibits 
show such,tr;us^;dçed tô ha^e been exe,cutéd l>y the City, !W;à'ter-Supply Com- 
pany, to whom, the, bondholders' comiflittee, upon recéipt Qrf thé master's deed 
therefpr, conveyédi said water-plant property), and said mortgages are duly of 
record, but,ii,at said rights thereunder of said trustée are inferior to plaintlffs 
rights, etc,i:(i^),, The relief prayed Is that decree deçlarenùll and void said 
foreclosure pppçepcliags,., and the decrees anâ orders entered theréln, the said sale 
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by the spécial master, aBd.bis cçnveyanœ tliereunder, and plaintifE be declared 
to be the owner of i^/^ï of saîd entire property; that, if same are not deereed 
null and void, then that the actual purchase priée be deemed to be $524,000, 
and that plaintiff be deereed to own a is/^.^ interest therein; that the mort- 
gages to said Continental Trust Company be declared null and yoid as to 
plaintiff; and for other relief as may be équitable. 

W. E. Blake, for plaintiff. 

W. A. Underwood and Wm. McNett, for défendants. 

WOOI^ON, District Judge (after stating the facts as above). 1. 
The first point to be considered relates to the nature of the bill. 
The deraurrants insist it is, in part at least, a bill of review, and as 
such insufflcient, in that it does not set ont the decree attacked, and 
was flled without leave flrst had. Plaintiff insista it is not a bill of 
review. Plaintiff, in his individual capacity, was not a party to the 
original suit. And this suit is not brought "to reverse or modify 
a decree, that has been signed and enroUed, for era-or in law apparent 
on the face of the decree, or on account of new facts discovered 
since publication was passed in the original case, and which could 
not by the exercise of due diligence hâve been discovered or used be- 
fore the decree was made." Fost. Fed. Prac. § 354; Story, Eq. § 403. 
The pending bill attacks the decree because of matters outside of the 
decree itself. It makes no attempt either to show that plaintiff 
herein was not fuUy aware of the proceedings of which this bill 
makes coraplaint, or to set up newly-discovered facts impeaching the 
foreclosure proceedings. 

2. la the pending bill multifarious in its charges of fraud as to 
trustée and bondholders' committee, and its charges of invalid action 
on the part of the court and those acting under its direction? "By 
'multifariousness' 'is meant the improperly joining in one bill disr 
tinct and independent matters, and thereby confounding them; as, 
for example, the uniting in one bill of several matters, perfectly dis- 
tinct and unconnected, against one défendant, or the demand of sev- 
eral matters of a distinct and independent nature against several de- 
fendants in the same bill.' Story, Eq. PI. § 371. In Daniell, Ch. Prac. 
335, it is said in explanation of this that 'it may be that the plain- 
tiffs and défendants are parties to the whole of the transactions 
which form the subject of the suit, and nevertheless those transac- 
tions may be so dissimilar that the court will not allow them to be 
joined together, but will require distinct records.' " Walker v. Pow- 
ers, 104 TJ. S. 245, 251. Yet "the principle of multifariousness ia 
one very largely of convenience." U. S. v. American Bell Tel. Ce, 
128 U. S. 315, 352, 9 Sup. Ct. 91. As a resuit naturally to be expect- 
ed, "there is, perhaps, no rule established for the conduct of equity 
pleadings, with référence to which (whilst as a rule it is universally 
admitted) there has existed less of certainty and uniformity in its 
application than has attended this relating to multifariousness. 
This effect, flowing, perhaps inevitably, from the variety of modes 
and degrees of right and interest entering into the transactions of 
life, seems to hâve led to a conclusion rendering the rule almost as 
much of an exception as a rule, and that conclusion is that each case 
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must be deterinined by its peculiar features." Shields T. Thomas, 
18 Biow. 253, 259, quoted and approved in Brown v, Deposit Oo., 128 
Û. ë. 403, 4iQ; ^,mv>- cit. 129. 

With regard tothe charge of multifariousness in the pending bill, 
s6 far as such Mil relates to any one défendant, the remarlis of the 
suprême court in Brown v. Deposit Co., 128 U. S. 412, 9 Sup. Ct. 130, 
are pertinent: 

To support the: objection of multifariousness, , because the bill contains dif- 
férent causes of suit against the same person, two things must coneur: First, 
the grounds of suit must be différent; second, each ground must be suflicieut, 
aà stated, to sustain the bill. 

Ànd again : 

The case against one défendant niay be so entire as to be incapable of being 
prosecuted in several suits, and yet soûie other défendant may be a necessary 
party to some portion only of the case stated. In the latter case the objection 
of multifariousness cannot be allowed to prevail. 

As to a bill wherein many parties are made défendants, the su- 
prême court, in the opinion from which I hâve just quoted, state: 

It is not indispensable that ail the parties shall hâve an interest in ail the 
matters contalnèd- in the suit. It will be sulîicient if each party has an interest 
in some material matters in the suit, tfnd they are oonnected with the others. 

Applying thèse clearly-stated principles to thé pending bill, we 
flndthat the pleader has attempted to direct the bill primarily 
against the foreclosure decree, under his contention that such decree 
is hull and void. In so doing, he felt compelled tô make récital of 
the Tarions steps leading up to such decree, whether thèse were taken 
in or out of court, by the bondholders' committeè or the trustée; but 
ail relate to the attempted setting aside of the decree, and are 
daimed to hâve entered into, and to be a part of , the matters because 
of which the decree is alleged to be void. In this view, the charges 
of fraud on the part of the trustée, in whose name the foreclosure 
proceedings were pending, are not antagonistic to the allégations 
of invalid action by the court, so that the two may not stand together 
in the one bill. The same parties must be défendants therein, if 
separate suits were instituted to hâve the decree declared null and 
void, — one suit based on said alleged fraudulent conduct of trustée, 
the other suit on alleged invalid action of court. If convenience is 
to be a largely controUing test, then the convenience of the parties is 
served, without injury to them, by having thèse matters litigated 
in the samé suit. So, also, as to the matters attaicked which occur- 
red after entry of decree. Theîr alleged invalidity is based on the 
alleged invalidity of the decree, and the parties necessary to the bill 
attacking the decree are so interested in the attack on those subsé- 
quent matters as that they are not improperly made défendants to 
the latter attack. To this latter attack other parties are made dé- . 
fendants ; that is, thé reorganized water-plant owner, and the trustée 
of the bonds issned under such reorganization. I do not see any 
good reason for holding that thèse other parties are improperly 
joined in a suit which thus attacks the decree whereon their rights 
are so largely based. In other words, though ail of the parties to 
ihis suit do not hâve the same interest in every material feature of 
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i";e suit, yet each "bas an interest in some material mattera in the 
t^uit, and ihey are ail connected with the others." The main récitals 
of the bill relate to and affect the alleged invalidity of the decree, or 
are dépendent thereon. There is little, if any, of the évidence which 
may be introdueed to prove the allégations of the bill, as to the de- 
cree being void and the grounds thereof, which will not concern and 
affect the rights of each of the parties made défendants herein. 
Around the alleged invalidity of the decree are grouped the rights and 
interests of ail the parties. Tliat some of thèse parties were not 
immediately concerned in or parties to some of the transactions stat- 
ed in the bill will not justify the court in declaring the bill to be multi- 
farious, if they were concerned in and parties to some transactions 
stated, with which the other transactions are connected as a part 
of the gênerai matters stated and relief prayed in the bill. Said Mr. 
Justice Harlan, at circuit, in Sheldon v. Paclvct Co., 8 Fed. 769, 770: 

As a gênerai rule, the court will not compel parties to ineur tlie expense, vex- 
ation, and delay of several suits, wliere the transactions constitutiug the sub- 
ject of the litigation, or ont of which the litigation arises, are so connected 
hy their .circnmstances as to render it proper and eonvenient that they should 
be examined in the same suit, and full relief given by one eomprehensive de- 
cree. A différent rule \yould often prove to be both oppressive and mischievous, 
and could resuit in no possible beneflt to any litigant whose object was not 
simply to harass his adversary. 

And later in the opinion the learned justice approvingly quotes 
from the opinion of Cliancellor Kent in BrinkerhofE v. Brown, 6 
Johns. Ch. 139, the following: 

It thùs appears from the bill that ail the défendants were not jointly con- 
cerned in every injurious act charged. There was a séries of acts ou the part 
of the persons concerned in the company, ail produced by the same fraudulent 
intent, and termînating in the déception and injury of the plaintifCs. The dé- 
tendants performed différent parts in the same drama, but it was still one 
pièce, the entire performance, marked by différent scènes; and the question 
now occurs whether the several matters charged are so distinct and unconnected 
as to render the joining of them in one bill a ground of demurrer. [Varions 
authorities reviewed.] The principle is that a bill against several persons must 
relate to matters of the same nature, and having a connection with each other, 
and in which ail the défendants are more or less concerned, though thelr 
rights in respect to the gênerai subject of the case may be distinct. 

It may be noted, in addition to what has before been stated as to 
the pending bill, that the stockholders in the reorganized water- 
plant Company, the défendant City Water-Kupply Company, and bond- 
liolders of bonds issued by it under the trust deed of which défendant 
Continental Trust Company is trustée, are largely and almost en- 
tirely the persons who held the bonds under the trust deed which was 
foreclosed in the suit whose decree is attaeked herein. 

3. In determining the question of multifariousness, I flnd greater 
diflflculty with référence to matters involving the relief prayed. The 
prayers for relief are antagonistic ; one being based on the theory 
of invalidity of the decree, and resulting, if successful in its entirety, 
in vacating sale thereunder, conveyance thereafter of the reorganized 
plant, and trust deed executed thereon. The other is based upon the 
theory of the decree as valid, and resulting, if successful in its entire- 
tv, in establishing on such valid decree the asserted rights and inter- 
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«gfe^<^ plàintiff in' the.rebrgànizéd Water-plant property, or proeeeds 
of salé. If the lattef prayer stdod àlone in the biil; â large part of 
thè coritents of thy bill woiïld be iihmaterial and ■ ôppôsed to th.e 
prayer, àùd strickén oat ofa exceptions, sinee it would in ilo wise be 
pertinent tb or tenç^ihg to èstablisli thè "theory on wbicb the relief is 
prayed. The relief prayédîn pendiiig billis in the alternative. If 
this relief wére not antàgëriistie in thé alternative, and were based 
on thé Mme state of fafctd; the Mil might hot be ihultifarious (Story, 
Eq. PL § 42); for thèfl, the faCts being proven, the relief granted 
would dépend upon thè ëonclusion vt'hich the court would draw from 
Buch proven facts. But no state of fafctS càn maintain the decree as 
null and void and also as valid. In thepending bill, if the charges 
of fraud, collusion, etc., âi-e proven (assur&ing the samé to rise to the 
grade Vfhjch niight justify the court iù déclâririg the alleged invalidity 
of the decree), the alternative or last-pràyèd relief could not be grant- 
ed in any part, or in the direction it points, since that relief is an- 
tagonistic to such proven fraud, and îs based on the decree being 
valid. 

Shields v. Barrow, 17 How. 130, was a suit to set aside an agree- 
ment f or f ra.ud. An amendment was filed to the bill, which prayed 
spécifie performance. Justice Ourtis, in the opinion therein ren- 
dered, said: 

So that thé biirthereafter presented not only two aspects, but two dlamet- 
rically opposite pràyérs for relief, resting upoh necessarlly Ineonsistent cases; 
the one deelarlng that the court would déclare the contract rescinded for im- 
position and other causes, and the other that the court would declaxe. it so 
tree from ail exceptions as tÔ be entltled to its aid by a decree for spécifie 
performaUce. • -* • A; bîll iriây be orlginàllj' fraœed With a double aspect, 
or It may be'sô'dipèndëd 'as to be of that character, but the alternative case 
stated must bë thë' foundatîoû for precisely thè same relief. 

In St. LouiSj V. & T. H. R. Co. v. Tei"re Haute & I. E. Co., 33 Fed. 
440, 448, Circuit JùdgeUresham applied'this same gênerai principle 
where the bill prayed that a lease be décîàred void, and also con- 
tained the alternative prayer for an accounting of the money due by 
the terms of the lease, should it be declared valid; and the court held 
the bill to be multifarious. 

The circuit court of appeals, Seventh circuit, in Merriman v. Rail- 
road Co., 12 C. G. A. 275, 64 Fed. 535, considered with much fullness, 
as applied to that case, the principle hère under discussion. As 
found by that court, the bill iiicluded a prayer to redeem, and also a 
prayer to acquire bonds issued on the property sought to be re- 
deemed in Ijirst alternative of the prayer. Thus the flrst relief 
prayed was on the theory that the plaintiff was entitled to acquire 
and appropriate as its own> through such rédemption, the property 
upon which were based the bonds, which in this latter prayer were 
recognized as validly issued, but which would hâve no security if such 
property were , redeemed. The court déclare (page 290, 12 C. C. A., 
and page 5.50, 64 Fed.) : ^ 

Thus consitniedi the bill states two ineonsistent causes of action, and the 
right to recoyer upon one theory is destructive of the right to recover on the 
other. Such a biU cannot be maintained. It would be jnultifarious and self- 
contradictory. '• * * It is urged by counselfor appéllaïits that a blU is 
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not multifai'ions, and may well be maintained, where, upon a given case, thero 
is a prayer for cousisteut alternative relief. The rule is undoubtedly well 
settled that upon a given case there may be prayer for consistent alternative 
relief. But \ve do not understand that alternative and inconsistent cases 
may be stated in the bill, coupled wlth prayers for alternative and inconsistent 
relief. If the appellants' case was solely that the Eastern Illinois Company 
bas no title to the property of the Banville Company, they might pray for 
varions forms of alternative relief consistent with that case; but they cannot 
in the same bill make a case that it has no title, and also a case that it bas 
title, and then ask for inconsistent relief according to the différent cases thus 
made. Such course of procédure vve do not understand is warranted by the 
doctrine of alternative relief. Such are alternative cases, and not cases for 
alternative relief. ïhey are inconsistent, for a decree of one bf thèse forms 
of relief would proceed upon a theory fatal to the other form of relief. 

If it be claimed that the facts as alleged in the pending bill sup- 
port but the one theory or prayer for relief, viz. that the decree, 
deed, etc., attacked are nuU and void, then it must follow that the 
alternative relief, based on validity of decree, has no proper place 
in the bill, and should be stricken therefrom before défendants are 
required to answer. But if, as may be assumed from the recognized 
ability of counsel, and by his signature thereon approving same, 
and as counsel for plaintifl contends, the bill is so framed as that 
it will support the relief decreed, whithever of the alternative prayers 
may thus be granted, then it must follow that the bill is one "of al- 
ternative cases, and not a case for alternative relief," as the latter 
is commonly understood. In this regard the bill is multifarious, 
and défendants should not be required to plead thereto until it is 
purged of such multifariousness. 

4. The. question of lâches on the part of plaintiff, so forcibly urged 
by défendants, may présent controUing f eatures, There is no state- 
ment or suggestion in the bill that plaintiff was ignorant of the 
matters as to which he now cpmplains, while such matters were 
transpiring. While il; is undoubtedly true that the plaintiff trustée 
in the f oreelosure suit Vas, as such trustée, the représentative therein 
of the présent plaintiiï, it cannot be that plaintiff herein was in any 
wise prohibited from making known to this court the alleged fraud 
of the trustée while it was in progress. Good faith towards the 
court should hâve prompted this plaintiff to hâve promptly made 
known to the court the bad faith of the trustée and his wrongful 
collusion withothers, if; such bad faith and collusion existed, as now 
charged. It is not necess^iry to state hère what would hâve been 
the action of the court had such suggestions thus been made. It is 
sufiQcient, that this court possessed the power to arrest the further 
perpetra;tion of such fraud as soon as the same became manifest to 
the court, and to prevent its being carried to its consummation. The 
situation in which the biU présents the présent plaintifl does not com- 
mend itself to the court; for, in the absence of anj state^ent that 
he was at the time ignorant thereof, the court must assume that, with 
the knowledgei thati what he now charges as fraud and collusion on 
the part of the trustée was then occurring, he permitted' the same to 
proceed unchallenged, and the court by its action and decree to f asten 
this fraud upon the property, and conflrm as valid the results of such 
fraud, and, further, permitted those actively and knowingly partiel- 
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pating lp,:such fraud to convey the water-plant property, and tliere- 
after the éxecution of trust deeds Eind issuance of a large amount of 
bonds thereoEder, without in any wise attempting to prevent tlie 
same. • The llke^ gênerai considérations apply to what plaintifif now 
, allèges' tê^beinvalid action of the çfpurt/ whereby he claims the decree 
in said tpreclosùre suit is null and void. "V^Tiere was plaintifl: while 
such alleged invalid proceedings were in progress?. Interested, as 
he now claims, because of his being a bondholder under the trust deed 
then being foréclosed, why did he not promptly appear in court, and 
présent! to tte court the question of what he now insists was such 
invalid action, taken by the court at the instance of plaintifE's 
trustée, as that the flnal resuit in the foreclosure suit is thereby made 
nul! and void? In any amendment to be niade to the bill, plaintiff 
should state the facts avoiding what ûow constitute thèse lâches on 
his part, if such facts exist. 

5. I do not deem it necessary to attempt to décide the remaining 
point of demurrer, as to whether the bill sufflciently présents fraud, 
nntil the bill is shorn of its présent objectionable features, which 
hâve just been considered and determined. Manifestly a far différ- 
ent state of f act^ is necessary to support a decree whiïh shall déclare 
the former decree null and void, from those necessary to support a 
decree which shall déclare such former decree valid, and establish 
the rights and interests of plaintifl thereunder. Ûntil the relief 
prayed is distinctly set ont, so that the court may be clearlj^ advised, 
the task is useless to attempt to détermine whether there is such 
equity in the bill as that it may be maintaiaed. When the court 
is advised as to the relief which plaintifT demands, it may then ex- 
amine the bill to ascertain whether the facts pleaded would sustain 
such relief. But the court must décline to examine the bill for the 
purpose of determining Whether, under the facts pleaded, a decree 
for relief can in any wise be maintained in some portion of the broad 
realm of equity. 

From the foregoing it necessarily follows that the demurrers to 
the pending bill must be sustained. Ordered accordingly, and plain- 
tifl excepts. 



ROSE V. CONTINENTAL TRUST CO. et al.' TOLEDO, ST. L. & K. 0. R. 
OO. V. SAME. HÀMLIN et ' al. V. TOLEDO, ST. L. 
& K. C. R. CO. et (il. 

(Circuit Court of Appeals, Sixth Circuit. Oetober 10, 1899.) 

Nos. 640, 641, 673, 

Oh Pétition for Eehearing. For otiginal opinion, see 36 C. C. A. 
155, 95Fed. 497. 

LUETON, Circuit Judge. The pétitions to reh'eari flled by the To- 
ledo, St. Louis & Kansate City Bailroad Company and others joining 
therein, and the independent pétition flled by Dana A. Rose, hâve 
been considered, and must be dismissed. :They présent no questions 
which hâve not heretofpre been arguted; and tuliy considered, and 
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whicE are nol corered either expressly or by the principles npon 
whicli our opinion proceeded. 

The contention of petitioner Kose that his fourth and fifth assign- 
ments of error hâve not been passed upon is erroneous. The assign- 
ments referred to are to the action of the court in çtriking ont his 
objections filed to the claim of the Continental Trust Company and 
of the committee of bondholders filed in the administration suit. 
Eose's objections were liled in his character as a holder of certain 
shares of preferred stock. He was not a party, save as represented 
either by the corporation or Hamlin and others, as representing thé 
preferred shareholders as a class. We held, upon grounds not neces- 
sary to be restated, that he had no status as a party with the right 
to assert independent défenses either by way of cross bill or other- 
wise. His answer to the Hamlin cross bill and his cross bill were 
filed without leave of the court, and his application to become an 
active party défendant to the Hamlin cross bill was denied. This 
déniai was not subject to appeal. The mère fact that he was a stock- 
holder gave him no right to appear and défend either the adminis- 
tration suit, the foreclosure suit, or the Hamlin cross bill. The cor- 
poration represented the gênerai stockholders, and leave was granted 
preferred stockholders to présent their rights and make gênerai 
défense through Hamlin and those who should become complainants 
with him as a class representing the whole class of preferred stock- 
holders, having rights common with Hamlin. Eose declined to make 
himself a co-complainant with Hamlin, as he might hâve donc under 
the order of the circuit court, and was therefore not entitled to 
présent his individual objections to claims filed in either of the suits. 
When an order shall be made directing ail holders of preferred shares 
to présent their stock for participation in the fund which may be 
going to that class of stockholders, a very différent question may 
arise, if he shall then before the master présent objections to pre- 
ferred stock presented by others for participation in the fund going to 
such shareholders as a class. That question we hâve not passed 
'Vpon, and do not now pass upon. It is sufflcient to say that his 
fînterest as a shareholder did not justify his claim that each and 
ji'very shareholder might severally contest claims filed against the 
Icorporation. The pétitions are dismissed. 



In re HULITT. 

(Circuit Court, S. D. Ohio, W. D. October 4, 1899.) 

No. 5,323. 

National Banks— Distribution op Assets in Insolvency— Rights op Share- 
holders. 

Where a number of the siiarebolders of a national bank in good faith 
paid an assessment made to comply with a requirement of the comptroller 
to malîe good an inipainnent of the banlv's capital, although such assess- 
ment was invalid beoause niade by the directors instead of by the stock- 
holders, on the insolvency of the liank, and the winding up of its affairs 
by a receiver, after ont?" ■ creditors are paid, such paying shareholders are 
96 F.— 50 
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. , eptltjed to be tjeated as creditors as agalnst the nonpaying sliareholdera,^ 
ànd repaid the amounts s6 pàld, before général dlstributtoù' of tbe remSiiil- 
ing assets among ail tbe sbareholders. 

Henry M. Huggins, for recéiver. 

Steèlè & 8ams, Ben B. NelSon, and E. N. Huggins, for stockholders. 

THOMPSON, District Judge. This is an application by John Hulitt, 
recéiver ôf the First National Banli of Hillsboro, Ohio, for instruc- 
tions as to his duty in respect to the claims of certain shareholders 
to be reimbursed for an asséssment paid by them under section 5205 
of the Revised Statutes of the United States. 

On the 25th day of April, 1896, the following notice was given to 
the bank by the comptroller of the currency: 

"Treasury Department, Office of Comptroller of the Currency. 
''■"■■' "Washington, D. C, April 25, 1896. 

"Whereas, It appears to the satisfaction of the comptroller of the currency 
that> the capital stodc of the First National Bank of Hillsboro, Ohio, has become 
impaiïed to an extent whlch malses necessary.,an asséssment of fifty thousand 
dolters ($50,060.00) upon the shareholders of said association to make good such 
deflciency:' Now, therefbre, notice is hereby given to said association, under 
thé provisions of section 5205 of the Bevised Statutes of the United States, to 
pay thé' said deflciency in its capital stock by asséssment upon its shareholders, 
pro rata, for the amount pf the capital stock held by eaeh; and if such defl- 
ciency shall not be paid, and. said bamî shaÛ refuse to go into, liquidation, as 
provided by law, for three ïiionths af ter. thlB notice shall havé bèen recelred 
by It, a recéiver will be appointed to close up the business of thè association, 
aCcordlng to the provisiona of section 5234 <rf the Revised Statuteà of the 
United States. In testimony whçreof I hâve hereuntp subserlbed my name 
and caused my seal of office to be alBxed to thèse, présents, attie, treasury der 
partment, in the city of Washington and District ,of Columblà^ tbis ^th day 
of April, A. b: 1896. 

"[SIgnéd] James a Eckels, 

"[Seali] Comptroller of the Currency. 

"To: the First National Pank, Hillsboro, Ohio." 

Thereupon,.onjthe 2[7th day of April, 1896, the dii^eçtors adopted 
a resolution making the .asséssment. i .Between the 27th day of 
April, ,1S96, and the 16th day of July, 1896, the shareholders, repre- 
senting 545 shares of the capital stock, paid their proportion of the 
asséssment, amounting to |27,250, but the other shareholders re- 
fused to pay their part thereof. On the 16th day of July, 1896, the 
bank, being wholly insolvent, suspended payment; and on the 22d day 
of July, 1896, it was placed, by the comptroller of the currency, in 
the hands of John Hulitt, as recéiver. Afterwards, the recéiver, 
under instructions f rom the comptroller of the currency, brought suit 
in this court to recover, from the nonpaying shareholders, their pro- 
portion of the asséssment. But the court held that the asséssment 
should bave beèn made by the shareholders, and not by the directors, 
and that the attempted asséssment by the directors was therefore 
illégal, and dismissed the bill. Afterwards an asséssment was made 
by the comiitroller of the currency, under section 5151 Of the Eevised 
Statutes, wbich was paid. Mnety per cent, of the debts of tlio 
bank hâve sinee been paid, and there is money enough in the hands 
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of- thé resceiver to pay the remainder, leaving quite a large surplus for ' 
distribution to the shareholders. The shareholders who paid the ' 
flrst assessinent claim to be creditors of the trust, to the extent of 
that payment, but, under an agreement with certain of the share- 
holders, hâve waived the right to reimbursement untU the gênerai 
creditors of the bank are paid in full. They insist, however, as 
against the nonpaying shareholders, that they should be reimbursed 
for the moneys paid by them under that assessment, before final dis- 
tribution is made to ail the shareholders. They bave presented their 
elaims to the receiver, but the receiver has refused to allow them, un- 
less instructed so to do by the court. 

The comptroller of the currency advised the bank that its capital 
stock had been impaired to the extent of 50 per cent., and required it 
to assess its shareholders in that amount to restore the loss. And 
I think it is fair to assume that the action of the comptroller was 
based on knowledge of the condition of the bank (derived through th(> 
department examiners and inspectors) more thorough and complète 
than that of any of the shareholders, save those who were its direct- 
ors and oflficers, and in control of the management of its affàirs. 
And no question is made but that the paying shareholders paid the 
assessment in good faith, believing that the capital stock was im 
paired to the extent of 50 per cent.; that the assessment was légal 
and binding on ail the shareholders; and that îts payment would re- 
store the loss, and save the bank. Yet, in fact, the entire capital 
stock had been lost, the assessment was illégal, and, within the three 
months allowed for its payment, the bank suspended payment, and 
was placed, by the comptroller oif the currency, in the hands of a re- 
ceiver, and the purpose for which the assessment was made wholly 
failed. 

The assessment was illégal, but, as a matter of fact, the paying 
shareholders did not know that the law required it to be made by 
the shareholders instead of the directors, and did not know that, if 
paid in full, it would be whoIIy insuificient to restore the actual loss 
which the bank had sustained; and while, in view of their relation to 
the bank and their means of knowledge, their ignorance in thèse re- 
spects might not avail them as against the creditors of the bank, yet, 
as between them and the nonpaying shareholders, there certainly can 
be no application of the doctrine of voluntary payments, which will 
entitle the nonpaying shareholders to participate, on equal terms. 
with the paying shareholders, in the distribution of the fund remain- 
ing after the creditors hâve been paid, — a fund which was in part 
created by the contributions of the paying shareholders. Thèse 
moneys were received by the bank to and for the use of the paying 
shareholders, and could not, in equity and good conscience, be re- 
tained by the bank. The paying shareholders became creditors of 
the bank, so far, at least, as the nonpaying shareholders are con- 
cerned. 

In the case of Winters v. Armstrong, 37 Fed. 508, Winters sub- 
scribed to an increase of the capital stock of the Fidelity National 
Bank of Cincinnati, and paid the amount of the subscription into the 
bank. The increase, however, was not approved by the comptroller 
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of tKe currency, aqd neyer became valid and effective. Judge Jack- 
Bon, at page 522, says: 

"Winters could hâve recovered hls deposit made on his subscriptlon as 
against the association, and he is entitled to its allowanœ as a valid claim 
agalnst the assets of the bank in the haiids of the receiver, so far as anything 
disclosed by the pleadings appears, Sul^s,cribers may not in every case recover 
back deposlts paid on subsciriblng for sharés in contemplated corporations, or 
proposed Increases of capital, where the schemè of incorporation or the pro- 
posèd change proves a f allure. In some cases, the right of reeovery will dé- 
pend on the meanlng and Intention of the parties as expressed In the subscrip- 
tlon agreement. If, for Instance, It appears to bave been llie intention or 
understandlng of the parties that the depostt made on the subscriptlon should 
be used and applled towards the f urtherancé or accomplishmènt of the scheme, 
and it is so applled, the subscrlber may not be able to recover It upon the 
failure of the enterprlse. When, however, such deposits are made in order to 
comply wlth some statutory requirement, and wlthout any intention on the part 
of the sut^crlbers or right on the part of the corporation to otherwlse apply 
the samej then, upon failure df the schenie, the siibscrlbers are entitled to 
hâve thelr entlre deposlts returned." 

In Àrmstrong v. Law, 27 Wkly. Law Bul. 100, the syllabus reads 
as foUows: 

"L. borrowed money of the Fldellty National Bank on his promissory note. 
About the same time the stockholders of the bank, of whloh L. was one, re- 
solved to increase the capital stock of the bank, and L. paid to the bank the 
amouht of hlâ shares of .such increased capital stock. Before the bank re- 
celved the hecessary authority f rom the eomptroUer of the currency, under 
section 5142,' fiev. St. U. S., for such increase of stock, and before, therefore, 
such increase became effective, it became insolvent. and was placed by the 
eomptroUer of the currency Into the hands of a receiver, who demanded of L. 
payment of the note executed by hlm to the bank. L. clalmed that the amount 
paid by hlm Into the bank for the proposed increase of Its capital stock was a 
proper set-ofC pro tanto agalnst hls note, and tendered to the receiver the dif- 
férence in amount of his note and his payment on account of Increase of stock. 
Upon refusai of such tender, L. brought suit, asking that the receiver be re- 
qulred to accept said sum, and deliver to L. hls said note. Held, that the 
amount paid by L. on account of such proposed Increase of capital stock of 
the bank, whlch had never become effective, was a proper set-off pro tanto 
against the note held against him by the bank." 

In Witters v. Sowles, 32 Fed. 130, it is said, at page 138, that: 

"The executor appears to hâve dellvered to the bank, while Its failure was 
impending, stocks and securities belonging to the estate, to an amount much 
larger than the amount of thèse shares, which w^ere dlsposed of by the bank 
in payment and security of clalms against It. He sets up in his ansvver that 
this was done upon an understandlng that the property should be restored by 
the bank, if it survived, and applled on an assessment, if it failed, and one 
should be made. And he now claims that so much of thls property or its pro- 
ceeds as is necessary should be applled upon this assessment, and bar further 
reeovery. He .claims, upon the évidence; that this understandlng was had, with 
the bank examiner as well as with tlie offlcers of the bank. This assessment 
is for the purpose of paylng those wlio were creditors of the bank at the tlme 
of its failure. That property went to pay others not creditors at the tlme of the 
failure, so far as it dld pay them. Tlie delivery of the property may hâve cre- 
ated a liability of the bank. If so, the assessment upon this and the rest of the 
stock would go ratably upon that and the other llabillties, if proved and estab- 
lished." 

The court refused to set off tlie claim of the executor against an 
assessment upon him, under section 5151, saying: 
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"The assessment never was due to the bank, and does not belong to It. The 
assessment belongs to the creditors of the bank, and is recoverable by the re- 
celver, only for the purpose of ratable distribution among them." 

Judge Kanney, in Ellis v. Trust Co., 4 OMo St. 651, says: 

"The action is brought for money had and received, and it lies in ail cases 
where one has the money of another which he caunot in equity and good 
conscience retain. It lies, therefore, for money paid by mistake, or upon con- 
sidération which has failed; because, in such case, the plaintiff did not intend 
to give his money to the défendant, and the latter cannot conscientiously retain 
money for which he has given no équivalent." 

Thèse cases tend to support the vievv of the case at bar just pre- 
seiited. 

But, in any event, upon the tacts of this case, the court would 
hold, for the purposes of distribution among the shareholders, that 
the assessment attempted to be made by the directors, and which 
was paid by the shareholders who hâve been designated as the "pay- 
ing shareholders," was an "assessment," within the meaning of sec- 
tion 8 of "An act authorizing the appointment of receivers of nation- 
al banks and for other purposes," as amended Mareh 2, 1897 (29 Stat. 
(»()()-602), which provides that when "the comptroller of the currency 
shall hâve paid to each and every creditor of such association, not in- 
cluding shareholders who are creditors of such association, whose 
daim or claims as such creditor shall hâve been proved or allowed," 
the comptroller of the currency shall call a meeting of the share- 
holders to décide whether the receiver or an agent to be selected by 
them shall thereafter wind up the affaira of the bank, and, whether 
wound up by the receiver or an agent, that— 

*'ïhe proceeds of the assets or property of any such association which may be 
undistribiited at the time of such meeting, or may be subsequently received, 
shall be distributed as foUows: First, to pay the expenses of the exécution of 
the trust to the date of such payment; second, to repay any amount or 
amounts which hâve been paid in by any shareholder or shareholders of such 
association upon and by reason of any and ail assessments made upon the 
stock of such association by the order of the comptroller of the currency in ac- 
cordauce with the provisions of the sta tûtes of the United States; and, third, 
the balance ratably among such stockholders in proportion to the number of 
shares lield and owned by each. Such distribution shall be made from time to 
time as the proceeds shall be received and as shall be deemed advisable by the 
said comptroller or said agent." 

When, therefore, the claims of the creditors are ail satisfled, then 
the receiver, or an agent selected by the shareholders, will be required 
to distribute the remainder of the proceeds of the assets of the bank 
in aceordance with the provisions of the statute just quoted; and I 
therefore instruct the receiver to allow the claims pres(^nted to him, 
for moneys paid under the assessment made by the directors, as 
(;laims or assessments to be paid or refunded before the final distribu- 
tion to ail the shareholders. I think, however, that payment of the 
claims of Samuel P. Scott and Joseph H. Kichards should be with- 
lield to await the final disposition of case No. 5,092, now pending in 
this court, wherein Charles E. Bell and others are plaintiffs, and 
Samnel P. Scott, Joseph H. Eichards, and others are défendants, in 
which it is sought to recover from them the entire losses of the bank, 
on the ground that said losses were caused by reason of their miscon- 
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duct and négligence in the management of tte bankj; and, shonld 
judgment be'rendered against them in that case, they will be entitled 
to crédit thereon for the amount of the payments made by them un- 
der the assessment oif Àpril 27, 1897. 



' MAHONEY T. CITY OF HEL/ENA et al. 

^(Circuit Court, D. Montana. August 20, 1899.) 
No. 541. 

NUlSANCP^OBSTRDCTIOlir IN StRBET— LiAfiltiTt FOR PERSONAL INJURT. 

Arecelvér of a water company cannot be held liable In damages for a: 

, Personal Injury recelved by a person ln,tripplng and falling over the top 

of a stop box wbich projected above the surface pf the ground on the 

part of a Street ' used for sidewàik pui^poseS, whiérè the box when con- 

stfncted was placed flush with thè surface of thë slde^alk, as requlred 

.'bya èity ordmance, and its projection was caused^by the removal of the 

, Bidewalkfrom around It by some one other than the water company or its 

, ' recelyer. 

On Demurrer to Cômplaint. 

T, J. "îftralsh, for plaintiff. , 

Clayberg, Corbett & Gunn, for défendants. 

KîfÔWtEg, District Judge. Thîs is an action brbiight by Mary 
E. Mahoney against the défendants, the city of fielena and James 
H. Mills, as the receiver of the Helënà Consolidated Water Company, 
to recover of them dâniages on account of an injury she received by 
tripping upon a stopcock or stop box connected "with a servie* pipe 
beionging to said water company. She allèges that on account of 
this accident she fell and received ike serions injury described in 
her cômplaint. This said stopcock or stop box ivas located near the 
intersection of Broadway and Ewing streets, in the city of Helena, 
Mont. The part of the street where this stopcock was situated wa» 
on the side occupied as a sidewalk. The said Mills was a receiver 
of said water company, appointed by this court, and as such had 
charge oJ' the property of said company, and was operating the same 
at the date of said injury. The défendant Mills demurred to the côm- 
plaint herein, and set forth as a ground thereof that the said côm- 
plaint did not set forth, as to him, a cause of action. The cômplaint 
sets forth an ordinance of the city of Helena which provides as fol- 
lows: 

"The said Helena Consolidated Water Company shall hâve the right to put 
a stopcock in each service pipe below the sidewalk near the curb, and at its 
own proper cost and expense, and shall box the same securely, and place the 
cover fluéh with the sidewalk, and may turn ofl the water f rom any. premises," 
etc. ' 

It thep appears in the cômplaint that the said water company put 
in a stoj)cock in the said sidewalk at tbe place aforesaid, in accord- 
ance with the provisions of said prdinance, and subsequently the said 
Mills, as a receiver qf gaid company, used and maintained the same. 
And it is f urther alleged : 
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"That more tlian a month prior to tlie ISth day of June, 1898, the sidewalk 
wliich liad for a long time prior thereto exlsted about and around the said 
stopc-ock and stop box, which said stopcock is an iron pipe extending from tlie 
service pipe beneatli tlie ground to a point at the surface, securely boxed, the 
cover being level with the surface of the said sidewalk as it had heretofore 
existed, had been torn up and taken away, by reason of which the said stop 
box had been, during ail of said time, to wlt, more than one month, negli- 
gently allowed by said défendants to remain protrudlng above the surface 
of the said Street, and immediately in the path traversed by a large number of 
persons daily, to a height of about twelve inches." 

It is alleged that the plaintiff had no knowledge of this obstruction 
in the street, and tripped upon the same as she was passing in the 
nighttime; and that the same existed at a point where foot passengers 
were liable to pass. The question is hère presented as to whether 
the said Mills can be charged with maintaining thls obstruction in 
said street. If he did, under the rules of the common law he might 
be liable for any damage occasioned thereby; for it might be con- 
sidered as a public nuisance in a public highway. It appears, how- 
ever, that the stopcock was properly placed in the first instance, 
in accordance with the city ordinance, and that its cover was flush 
with the sidewalk. It does not appear that Mills removed the pave- 
ment from around the same, or had anything to do with such removal. 
It is not stated who removed the same. It was the duty of the cit/ 
of Helena to repair this sidewalk. Under the statute law of Mon- 
tana (see section 4703, Pol. Code), it is provided that such a city as 
Helena "has such powers as are incident to municipal corporations 
not inconsistent with the laws of the United States or the state.'" 
And section 4800 of said Political Code gives to tlie city council of 
such cities as Helena the power "to lay out, establish, open, alter, 
widen, extend, grade, pave or otherwise improve streets, alleys, 
avenues, sidewalks, parks and public grounds, and vacate the same." 
Under such powers there can be no doubt but that it is the duty of 
the city of Helena to repair its sidewalks when they hâve been dam- 
aged or removed. In Bames v. District, 91 U. S. 540, it is held "that 
a municipal corporation holding a voluntary charter as a city or vil- 
lage is responsible for its mère négligence in the care and mainten- 
ance of its streets. lo the same effect are the cases of City of Chi- 
cago V. Eobbins, 2 Black, 418; Nebraska City v. Campbell, Id. 590; 
Webster v. City of Beaver Dam, 84 Fed. 280 ; Saulsbury v. Village 
of Ithaca, 46 Am. Eep. 122. It is claimed that Mills should hâve 
lowered this stopcock to the level of the ptreet after the pavement was 
removed. I cannot see that this was his duty. He had the right to 
suppose the city would perform its duty and replace the removed 
sidewalk in a reasonable time. If he had lowered it, and the side- 
walk had been replaced, he might then hâve been charged with main- 
taining a public nuisance at that point until it was raised. It does 
not seem to be claimed that he was required to replace the removed 
pavement, or that he had the right to do it. He had no rights, as a 
receiver of said company, in the streets of Helena, save those given 
the company by city ordinances. If he had removed the pavement it 
would hâve been bis duty to replace it, but otherwise he would hâve 
no right to replace the same. It does not appear that the grade pf 
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jtîie siuewaïk liad been changed. Some one rempved it; ît is not 
statedwho. lu the case of State v. Eanldn, 16 Àm. Eep. 737, it is 
said: 

"\Vh,ile it is true that the defencTant would be liablé if liis obstruction of tlie 
ci'eëli by hîs pond and dain was in itself the canse of the injuries complained 
of, yet, if the conséquences are to be attributed to the acts of others so affeet- 
ing nis property that it becomes a public nuisance, it would not appear con- 
sistent with justice or propriety that lie should be lield to responsibility." 

This Yiew commends itself to me. The party wlio removed the 
pavement from around the said defendant's stopcock made it a public 
nuisance, and it was neither the duty of Mills, nor his right, to replace 
that pavement, but the duty of the city of Helena. I do not think the 
case ot Lon M. Robinson against James H. Mills, receiver, tried in 
the district court of this state, involved the same considérations as 
are heré presented. If there was any nuisance presented in that 
case, the défendant created the same in the flrst instance. The de- 
murrer is sustained. 



MATHESIUS V. BROOKLYN HEIGHTS E. CO. 
(Circuit Court, E. D. New York. October 4, 1899.) 

1. RAIIiKOADS— CONTKACT OF GUARAKTT. 

It is within the powers of a railroad company to become guarantor 
of a eontract made by a construction company for the services of an 
engineer to be rendered in the construction of its road, and it is not 
relieved from liability by a subséquent change in its plans by which the 
services are not requlred. 
3. Damages — Bheach of Contract — Evidbnce. 

In an action for breach of contract, in which the claim for damages 
is based on a liability inourred In reliance on such contract, défendant 
cannot défend on the ground that such liability Is barred by limitation. 

3. Same— CoNTitACT of Employment. 

ïhe measure of damages for the breach of a contract of employment by 
the employer is prima f acle the sum stipulated to be paid for the services, 
. and the burden of reducing the damages by proof of other earnings by the 
employé rests on tlie employer. 

4. Same— Measurk (U' Damages. 

Défendant contraeted with a third party for plaintiff's services, agree- 
Ing to pày therefor a stipulated sum. In reliance on such contract, the 
third party employed plaintiff, and obligated itself to pay him for the 
services to be rendered thereunder, and, défendant having refused to accept 
such services, It assigned the contract to plaintiff, who brought suit for its 
breach. Beld, that défendant could not require the liability of plaintiff's 
assigner to him to be determined by lltigation to establish the measure 
of damages, but that, in the absence of proof in réduction of damages, 
plaintiff was entitled to recover the sum stipulated to be paid by the 
contract, 

On Motion by Défendant for a New Trial. Denied, 

Levi W. Naylor (George H. Beattys, of counsel), for plaintiff. 
Sheehan &; Qollin (Mr. Collin, of counsel), for défendant. 

THOMAS, District Judge. The Covered Tube Cable Baiiway Com- 
pany, a corporation organized to develop a spécifie tube System 
relating to railway construction, obtained on March i, 1886, an 
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interest in a certain right of way througli Montagne street hill, 
which is an extension of Montagne street, in the city of Brooklyn, 
N. Y. The Wall Street Ferry Eailroad Company, by contract with 
the cable company, qualifiedly succeeded to this right, and also 
became on May 15, 1888, the owner of the right or license to use 
the "c-overed tube cable railroad System," and also obtained certain 
<'onsents of abutting property owners to the construction and opéra- 
tion of a railroad on Montagne street. Thèse corporations seem to 
hâve bcen in practical alliance, and the plaintifî, who was a civil 
engineer, and the inventor of the covered tube cable System, was 
the président of the cable company, and vice président of the Wall 
Street Ferry Eailroad Company. Later the Brooklyn Heights Eail- 
road Company sought to own and to operate a railway over Mon- 
tagne street. with a terminus at the Wall Street Ferry. But no 
railway could be built without obtaining rights of way and consents 
équivalent to those held by the two corporations first mentioned. 
Therefore the Brooklyn Heights Eailroad Company, having, through 
those in control of it, promoted the formation of the Montagne 
Construction Company, contracted with such company to build a 
railway over the desired line. Three légal obstacles were in the 
way: (1) The procurement of the right to build the road from the 
local authorities, and the purchase of the franchise; (2) the obtain- 
ment of the constitutional consent of the abutting property own- 
ers; (3) the acquisition of the right of way over Montague street 
hill. The Wall Street Ferry Company held conditional ownership 
of the last-named right, and also had certain consents of the abut- 
ting property owners. Hence the Brooklyn Heights Company con- 
tracted dlrectly with the cable company and the Wall Street Ferry 
Company for the purchase of the right of way over Montague street 
hill on December 31, 1889; and on the same date the Montague 
Construction Company obtained from the Wall Street Ferry Eail- 
road Company an assignment of the latter's license to use the cov- 
ered tube System in the construction of the railway, while on the 
succeeding January 3, 1890, the .Montague Construction Company 
obtained from the Wall Street Eailroad Company an assignment 
of the consents of the abutting property owners. The Brooklyn 
Heights Eailway Company in this manner obtained, through itself 
or its subsidiary company, ail the public and private rights of the 
cable compaiiy and Wall Street Ferry Company which those com- 
panies could confer; but it had no plans for the covered tube, nor 
did it command tlie necessary skill for the exécution of such plans 
in the construction of the road. To obviate this difflculty the Mon- 
tague Construction Company on the same 31st day of December, 
1889, contracted with the Covered Tube Cable Eailway Company 
for the procurement of such plans and such engineering skill at an 
agreed priée. By the stipulation the cable company should receive 
$5,000 for the plans, and should employ the plaintifE for the entire 
work at the gênerai sum of |7,500, which sum the construction 
company undertook to pay the Wall Street Ferry Company. The 
Brooklyn Heights Eailway Company on the same day guarantied 
performance by its construction company. Pursuant to such con- 
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tract thé cable company entered into an agreement with Mathesîns 
wherefey it engagea his services for the entire work at snch specifled 
sum of $7,500, and thereby asstimed a liability that bas never been 
diséharged. The $5,000 was paid for tbe plans, but a balance of 
$4,000 remains unpaid of thé $7,500 so as above stipulated to be 
paid, açd for this sum, with interest, the court directed a verdict 
for the plaihtiff. The motion fôr a new trial is now under consid- 
ération. The only condition mentioned in and modifying the con- 
tract in question relates to the purchase of the franchise by the 
Bropkij'n Héights Railroad Company. There is no other condition 
mentioiiçd, ànd the law implies none. The Brooklyn Heights Com- 
papy, hàd émployed the constiniction company to build the road. 
Thé 'construction company, to f ôrward the consiruction of the rail- 
wayj' 1(?6ught* certain appropriatë plans of another corporation, and 
contracted with it to provîde ïabor necessary to make such plans 
effective. The piain company gUarantied the payment. This was 
withïh the exercise of its legitimate powers. If a contracter pur- 
chas'iè '^aterial or engage labor to build a railroad, the railway 
company is compétent to assure the person agreeing to furnish the 
labôr br material that he shàll be paid thérefor. But it is urged 
that it was an implied conditiç>h that the liability of the contract- 
ing parties should end, provided the railroad company decided to 
employ spïhe Other plan. It is true that thè railroad company may 
control its 'o^n plan, biit whën the construction company arranges 
for Jatyôt or material for a certain plan, and the railroad company 
gnarântiés the fulfiUméiit of stich contract, an élection as regards 
the other contractihg party ârises, to use such plan. The railroad 
coiiipany is at liberty to change its plan, but hot at the expense of 
third pêrsons, of whom it has ehgaged laibor and material. If a 
construction company engage for construction work peculiarly 
formed iron columns, usable for a particular plan, thè guarantying 
railroad çompàny would not be excused frotii payment thérefor upon 
the préa that it thereàfter elected to build its road by a System not 
requiring Such ûlaterial. If a epnsti-uction Company engage an 
engineer Whose skill relates to a system of construction adapted 
for the use of compreSsed âir, the, guarantying railroad company 
would not be excused from paying for such engaged services upon 
the plea that it had concludedto employ "n electrical plant, in the 
construction of which such engineer's ability would not be serv- 
iceable. The conclusion is that the contract was lawful, and was 
a due exercise of the defendant's corporate powers. The contract 
was broken without apparent excuse. The câble company coiild 
maintain an action thérefor, and the plaintiiî has succeeded to its 
rights. 

The final question relates to the damages recoverable. It î»* 
claimed tjiat "the contract for the services of Mathesius was cout.- 
termandéd before the time had arrived, or at least promptly on 
the arrivai of the time for the çendition of such services," and "that 
no part of the services of Mathesius for which the construction 
company was to pay the cable company a total of $7,500 were ever 
actûally rendered by Mathesius." Notwithstandiug such attempted 
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■f-ountermanding of the contract, there was no impairment of the 
defendant's liability. The cable company had solemnly engagea to 
pay the plaintifE |7,500 for the work, and had received from the con- 
struction coiùpany and paid the plaintiff |3,500. Now; it is urged 
that the cable company has suflfered no damages, (1) because there 
is no évidence that the cable company has paid the plaintiff the 
|4,000, or suflered damage to that amount; (2) that the plaintiff's 
claim against the cable company was outlawed. The honorable 
récognition and payment of its debts is permitted to the cable com- 
pany. It is not required to escape a moral obligation by shielding 
itself behind the statute of limitations. Hence, it owes the plaintiff 
$4,000 and interest, unless it can show (and the burden is on it to 
show) that the plaintiff obtained other employment that saved him 
from ail pecuniary injury. The primary obligation of an employer 
who has prevented performance by the person employed is the sum 
stipulated for the service; and, while this sum may be diminished 
by proof of earning elsewhere, such proof must be furnished by the 
person who would rid himself in whole or in part of his pecuniary 
obligation. Howard v. Daly, 61 N. Y. 362; Taylor v. Bradley, 39 
N. Y. 129, 141; Crawford v. Publishing Co., 22 App. Div. 56, 47 N. 
Y. Supp. 747. The defendant's contention is that the cable com- 
pany must litigate the question with the plaintiff, and thereby es 
tablish his damages. No ruie of law places such a burden upon. 
the cable company, and should not. Ile construction company did 
not indemnify the cable company up to a certain limit. It cove- 
nanted to pay; it covenanted to pay a definite gross sum; and the 
promise was conditionless, so far as concerns any question hère. 
The contract with the cable company was, "You employ Mathesius 
for the whole work for the fuU sum of f 7,500, and the construction 
company shall pay you that sum." It is not necessary for the cable 
company to show that it cannot escape payment, or to what extent 
it may escape payment. It is for the défendant to establish that 
the liability assumed at its instance no longer exists, or that it 
has been diminished. In a case like that at bar, the amount which 
would hâve been received if the contract had been kept is the 
measure of damages if the contract is broken. Wicker v. Hoppuck, 
6 Wall. 94. The law on this subject is illustrated by the foUow- 
ing cases: Eector, etc., v. Higgins, 48 N. Y. 533; Belloni v. Pree- 
born, 63 N. Y. 383, 390; Kohler v. ilatlage, 72 N. Y. 259; Maloney 
V. Nelson, 144 N. Y. 182, 186, 187, 39 N. E. 82; Bank v. Cumings, 
149 N. Y. 360, 44 N. E. 173; Jackson v. Port, 17 Johns. 479; Ex 
parte Nogus, 7 Wend. 499. The construction company prevented 
performance by the cable company, and may not visit upon the lat- 
ter company ail embarrassments arising from such conduct. 

No other question raised demands discussion. The motion for 
a new trial is denied. 
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VAN SICLEN r. BARTOL et al. 

(Circuit Court, E. D. Pennsylvanla. October 6, 1899.) 

CosTS— Reogvert op Lbsb than Five Hundred Dollars. 

' When a plaintlffi in an action at law or a suit in equity for a money 
decree recovers less than $500, exclusive of costs, under Kev. St. § 908, 
hé çannot recover his costs, and may, in a case where the court has 
discrétion in the matter, be taxed with the defendant's costs. 

Motion by Défendants Concerning Costs. The facts appear in 9.5 
Fed. 793. 

John W. Weed and Frank R. Shattuck, for complainant 
Wm. C. Hannis, for respondents. 

McPHEESON, District Judgk I think tliis motion must pretail 
in part. Section 968 of the Kevised Statutes was not called to 
rtly attention upon the hearing, and the dect-ee for costs was en- 
tered without considering ■ its .provisions. I hâve since exainined 
the Cases referred to by counsel upon the argument of this motion, 
and some other cases beai*ing upon the subject, and hâve corne to 
the conclusion that under such a state of facts as is now presented 
the statute leaves the court no option. 

If a plaintift" seeks a judgment at law or a decree in equity for 
the payment of money, and fails to recover as much as fôOO, ex- 
clusive of costs, he must pay his own costs, at least, and may (where 
the court has a discrétion in the matter) be compelled to pay also 
the costs of the défendant. Where the chief object of the bill is 
not to ôbtain a money decree, but some other form of relief, the test 
of the plaintiff's right to recover costs may perhaps be différent. 
In the présent case a money. detree is the sole object of the bill; the 
plaintiff is the only person entitled to the benefit of such decree, 
no other bondholders having joined in the proceeding; and the 
sum recovered is less than $500. The plaintiff must therefore be 
denied the right to recover his costs, but I décline to impose upon 
him the costs of the défendants. 

The decree will be modifled so as to stand for f 181, with interest 
from October 3, 1895, but without costs of suit. 



RYAN et al. v. MUTUAL RESERVE EUND LIFE ASS'N. 

(Circuit Court, N. D. lowa, W. D. October 21, 1899.) 

LiPE Insdhancb — Tekmination dp Contract— Repusal to Pat Asskssments. 
Where the holder of a llfe Insurance pollcy in a mutual company refused 
to pay a mortuary call, and announced to the company that he had "quit" 
on account of dissatisfaction with an increase In the rate of assessmeuts, 
such action terminated the contract, and tliere can be no recovery on the 
policy on his subséquent death, regardless of the question of the legality 
of the company's action in increasing tlie rate of assessment. 

At Law. This was an action on a certiflcate of Insurance issued 
by défendant on the life of Cornélius D. Ryan. 
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F. E. Gill, Ellis & EUis, and E. S. James, for plaintiffs. 
Wright, CaU & Hubbard, Hayes & Schuyler, and S. T. Tyng, for 
défendant. 

SHIEAS, District Judge. From the évidence adduced in this 
case, it appears that on June 17, 1<S86, Cornélius D. Eyan, then resid- 
ing at Jaclison, Neb., had issued to him a so-called "certiflcate of 
membership" in the Mutual Reserve Fund Life Association, a corpo- 
ration created under the laws of the state of New York, in the sum 
of $10,000, the same to be paid to the children of Cornélius D. Eyan 
from the death fund of the association, in accordance with the pro- 
visions of the certiflcate, in 90 days after receipt of due proof of the 
death of Cornélius D. Eyan during the continuance in force of the 
certiflcate of membership; it being further therein expressly provid- 
ed that, if any of the payments stipulated to be made by the member 
were not paid when they came due, then the certiflcate should be null 
and void. The payments provided for in the certiflcate are three- 
fold, to wit, the admission fee, the annual dues, and assessments to 
be made from time to time by the board of directors to create and 
maintain the death fund and reserve fund. Upon a certiflcate for 
f 10,000 the admission fee is fixed at f 30, and the annual dues at the 
rate of |2 per |1,000, or f20 in ail; and in the certiflcate issued to 
Cornélius D. Eyan the annual dues were made payable on or before 
the 17th day of June in every year during the continuance in force 
of the certiflcate of membership. It further appears from the évi- 
dence that the admission fee, the annual dues, and the several assess- 
ments ordered by the board of directors were paid by Eyan from 1886 
up to the yéar 1898. On February Ist of that year an assessment 
at the rate of |2.37 per |1,000, or |23.70, was called for from Eyan, 
and in reply thereto he addressed to the company the foUowing letter: 

"Jackson, Nebraska, February 9, 1898. 
"Dpar Sir: I am in receipt of mortuary call No. 96, on policy 47,945, $10,- 
000,— $23.70. Tliis is an increase of $3.20. In 1895 my âge of assessment 
was advanced 5 years, and now 6 years more, making an advanee of 11 years, 
or a very appalling advanee in rate. From yoiir resolution, I interpret it to 
mean tliat liereafter you will assess ail members at their attained âge. Am I 
right? If such is the case, and you will assess them according to the table 
of rates on back of call No. 96, it would eost me, in the next 35 years or my 
expectancy of llfe, $2,100 for each $1,000 insured, or three times what it will 
cost for a paid-up policy in any of the old-line companies. Can it be possible 
that you intend to pursue such an unjust and arbitrary course? I hâve paid 
to you on policy 47,945 about $1,600 on the promises made by you that Insur- 
ance would bé much cheaper than in the old-line companies, but, should your 
plans change, I should consider that amount obtained by false prêteuses. In- 
surance in the Banker's Life lias not Increased any in the past 14 years. On 
the contrary, my insurance in that company was less last year than it was 
9 years ago. Another great Injustice you will do your policy holders is that 
in their old âge, when insurance in other companies will be greatly enhanced, 
you put a price on your insurance greatly beyond the cost of what it would 
hâve been had they commenced in other companies at the same time they 
did in yours. Can you tell me what my insurance will cost me for the next 
30 to 35 years? Can you give me a positive statement of cost, or can you 
change this policy for another in which you can guaranty absolutely a level 
premium during life? I want to know, now, what I will hâve to pay. I hâve 
a letter from you dated 1895, in which you said you were in hopes that you 



7^ 90 ^EPB|lA,L KEPORTEK, 

would not hâve to . increase rates agaln during the existence of my policy, 
and hère it is only 2^4 jyeijrs • -wllën 'yoiS hâve advànced it 20%-.' 
•lo^'PJeasèaiiswer .ïjromptly, and oblige, •;. ;• -! ; 0,' P* Byan." 

Under date of March 16, 1898, the company addressed Byan in a 
letter as foUows: 

■^ ^; !fi ,;;i»-i : "New York/Màrch i6, 1898. 

"Cornélius. D. Ryan— Dear Sir: We lieg to eall your attention to the fact 
that the Bum of $23,70, past due under the térms of your poliey No. 47,945, has 
not l)çen received by the Mutual Eeserye Fund Life Association, and the 
policy has thérefore lapàèd. The executive comniittee of this association 
havé Power to relnstate a delinquent mémber at any tinië wlthin one year 
for igood cause shown, and upon satisfactory évidence of good health, and 
upon pfiyment of ail amounts overdue on accpunt of said policy. Remittances 
may Ipe made by valid ciieck, draft, post-ofHce or express money order, pay- 
iit)le to tlie order of the Mûtùal Réservé li'uhd Life Association. It is certain 
that Safe Insurance, wlth bétter security, at cheaper rates, cann6t be obtained 
from any llfe insurance company In the world. The fact that you hâve per- 
mltted youp insurance with this association to terminate does not preclude 
our cpnaifieration of renewlng membership, and we thérefore earnestly invite 
yoii to fôi^wkrd the àmouiit past due, with a vièw of l'einStating your policy 
in accordanee with our raies and régulations. In case your policy should not 
be reinstated, the money forwarded to apply on the above account, as herein 
suggested, : wlU be returnied upon your iWritten request, duly received at this 
office.;, May we aslc you to liindly favor us with your reasons for lapsing, 
writtén on the form inclosed, to the end that we may hâve an opportunity 
of replylSàg, in order to correct any possible misunderStànding; thus retalning, 
what we prize equally with your membership, your friendly feeling and good 
wishes m behalf of the Mutual Reserve. Thanliing you in advance for the 
courte^y of an early reply, I am, 

"Very truly yours, Charles W. Camp, Secretary." 

To titîs communication Ryan sent the following reply: 

,,. ! ' "Jaclison, Nebraslia, March 26, 1898. 

"MutufJ Reserve Fund Life Ass'n, New Yorlï, N. Y.— Dear Sir: Yours of 
March, 16th rec'd. I do not want my poUey No. 47,945 reinstated. I am f uUy 
cotiviriced' that your company is one of the greatest faites of the âge. I hâve 
contributed |1,600 in honest money to it, and I don't want to continue putting 
my iQpney into a rat hole. I hâve been spealiing with people whp at, the 
âge of 6à years liay $65 per $1,000 per annum to your company, and yet you 
claim that your company is one of the cheapest consistent with safety, etc. If 
I had insured Ih one of the old-llne companles at the time I entered yom: 
company, I dould n6w hâve a paid-up policy fbr $3,300 for jthe money I hâve 
thrown away'tipon your coœpatiy. I am Infprmed that you do not receive 
any new memhets into the old class, but you assess the old members for a 
sufflcient sum to'trieet the déath losses of that class, with 25% reserve and 
expenses added. Now, suppose that ail pf the members of this ciass die, or 
let their policies lapse, except 3, who are Insured for $10;000 each; now, in 
the event of death of Phé of thèse members, the^ other two. jxvould be assesSed 
.$5,000 each, ànd when the other diéd the- rernaining members would hâve to 
pay $10,000 more, or if two'died at the saine time the rernaining niémbers 
wouid hâve to pay $20,000. I feel, I présume, as the other members do, 
that my money has been Dbtalned by false promises. The scheme of the 
company 1^ to insure members at a low rate whiie young, aiid, when they arrive 
at an âge wtién there is danger, to assess thëm at such àppalling Inçrease that 
thëy wiil qiiit, probably at an âge whèn they cannot get Insurance elsewhere. 
Thèse are a few of the reasons I hâve qùlt. I hâve lost à good deal of money 
by it, with not a dollar in return. Suppose a man should liave the mis- 
fortune to livé to Be 85 or 90 years, a rnembér in your company, what would 
he hâve to pay? If «you can name a member of your company 80 years of âge, 
and if he don't verify my statements hère made, I will apologize. 

"Very truly, 0. D. Ryan." 



EYAN V. MUTUAL RESERVE FUND LIFE ASS'n. 799 

So far as tlie évidence discloses, this letter ended the correspond- 
ence between the parties, and Eyan did not pay tlie monuary call 
for 123.70 made upon him, nor did he pay the annual dues of |20, 
payable June 17, 1898. He died July 21, 1898, and the company hav- 
ing refused to pay the sum called for in the certificate, on the ground 
that the same had lapsed and become nuU and void before the death 
of the insured, the présent action was brought on behalf of the plain- 
tiflfs, who are the children of the deceased. 

On behalf of the plaintififs it is claimed that while the company had 
the right to increase the amount of the mortuary calls made from 
time to time, if there was need so to do in order to meet the demands 
upon the death fund, yet this could only be lavvfully done by foUow- 
ing the mode pointed out in the certificate of membership and the 
provisions of the constitution and by-laws of the association as they 
were in force at the date of the issuance of the certificate sued on; 
and that as the assessment made under date of February 1, 1898, was 
not levied against him on the basis ol his âge at the time he obtained 
his certificate, but on the basis of his âge at the date when the as- 
sessment was levied, it was illegally assessed, and a forfeiture can- 
not be predicated on the failure to pay an assessment thus estimated 
on a wrong basis. The question, however, is not upon the strict légal 
right of the company to calculate its mortuary calls on the certificate 
issued to Eyan on one basis or another, and to déclare the policy for- 
feited if the call was not paid, but whether Ryan, by his own acts, 
had terminated the contract with the association, during his lifetime; 
for if, for any reason, it was not in force at the date of Ryan's death, 
then plaintiffs cannot recover in this action. 

If it be assumed, for the sake of the argument, that the company 
could not rightfuUy base its mortuary calls against Ryan on any 
other âge than that he had attained to when the certificate was 
issued, the fact remains that it claimed the right to advance the âge, 
and thus to increase the amount of the assessment, when necessary 
so to do. When the demand for the payment of the call was made 
upon Eyan, it was open to him to contest the legality of the call as 
made, and by a proper proceeding in court he could hâve obtained a 
judicial interprétation of the contract of Insurance; but this he did 
not do, but, on the contrary, he chose to exercise another right, which 
was open to him, and that was to terminate the contract relation 
between himself and the association. The letter of March 26th 
clearly shows that this was the course he intended to take. The 
case is not one wherein the company is seeking, after the death of 
the insured party, to establish a right to déclare the contract of In- 
surance forfeited by reason of a failure to meet some of its require- 
ments; but the question is whether the insured did not, during his 
lifetime, aifirmatively put an end to the contract, so that it had, by 
his action, been terminated before his death. In the letter of Febru- 
ary 9th, after drawing a comparison between the promises made to 
induce taking the Insurance and the constantly increasing demands 
made upon him, he continues: "Can you tell me what my Insurance 
wlll cost me for the next 30 to 35 years? Can you give me a posi- 
tive statement of cost, or can you change this policy for another in 
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which jou can guaranty absolut ely a level premium during life? I 
want to kaow now what I will hâve to pay." It is évident that no 
sj^tisfactory response to thèse inquiries was made to Ryan, and v^hen 
the Company, in the letter of March ICth, called his attention to the 
fact that he had not paid the mortiiary call for |23.70, a,nd urged him 
to continue his insurance in the association by being reinstated as a 
meraber, he replied, under date of March 26th: "Yours of March 
Ifîth rec'd. I do not want my policy No. 47,945 reinstated. I am 
fully convinced that your company is one of the greatest fakes of 
the âge. . I hâve contributed |1,600 in honest money to it, and I 
don't want to continue putting my money into a rat hole. • * * 
Tliese are a few of the reasons I hâve quit." In accordance with 
thèse sentiments, thus vigorously expressed, Eyan did not pay the 
call for,.|23.70, nor did he pay the annual dues of $20, which, if the 
policy had continued in force, would iiave become due June 17, 
1898. No other conclusion can be drawn from his letters and from 
his acts thàn that he had become dissatisfled with the association, 
and had "qùit," and, that being the case, the contract of insurance 
was at an end between the parties; and having been thus terminated 
by the act of Ryan himself , before his death, the plaintififs cannot re- 
cover thereon. Judgment for défendant. 



In re FIELDING. 

(District Court, W. D. Missouri, W. D. October 6, 1899.) 

Bankbuptcy— Commissions op Rbferee and Trustée— Dividknds. 

Under Bankruptcy Act 1S9S, §§ 40, 48, providing tliat référées and trus- 
tées in bankruptey sliall be entitled to receive commissions on "sums to 
be paid as dividends" by tlie estâtes administered by tliem, thèse otfieers 
are not entitled to commissions on disbursements made in paymei^t of 
those creditors who are entitled, under the act, to priority of payment, and 
to full satisfaction, before distribution to gênerai creditors begins, the sums 
paid to thèse preferred creditors not being "dividends," wlthin the mean- 
Ing of the law. 

In Bankruptcy. On question certifled by référée in bankruptcy. 



PHILIPS, IJistrict Judge. The administration of this estate has 
reached the point of declaring a final dividend and closing the trustee- 
ship. The report of the trustée shows that the aggregate amount of 
funds of the estate which came into his hands is $70,487.99. The 
expenses of the administration and cl^ims entitled to priority and 
which hâve been paid or ordered paid amount to $4,695.81. The 
question now presented for détermination is, on what sum of the 
estate is the per centum of commission of the référée and trustée to 
be ealculated? , Is it on the whole fund coming into the hands of the 
trustée, or is it to be limited to the residue after deducting the ex- 
penses of administration and the preferred claims? Thèse questions 
must be answered by the statute as the sole book of référence. 
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Section 40 (a) of the bankrupt act déclares: 

"Référées shall recelve as full compensation for their services, payable after 
they are rendered, a fee of ten dollars deposited with the clerk at tlie time the 
pétition Is filed in each case, except when a fee is not required from a volim- 
tary bankrupt, and from estâtes wMch hâve been administered before them 
one per centum commissions on sums to be paid as dlvidends and commissions, 
or one half of one per centum on the amouut to be paid to ereditors upon the 
confirmation of a composition." 

Section 48 (a) déclares that: 

"Trustées shall reçoive, as full compensation for their services, payable after 
they are rendered, a fee of flve dollars deposited with the clerk at the time the 
pétition is filed in each case, except when a fee Is not required from a volun- 
tary bankrupt, and from estâtes which they hâve administered, such commis- 
sions on sums to be paid as dividends and commissions as may be allowed by 
the courts, not to exeeed three per centum on the first flve thousand dollars or 
less, two per centum on the second five thousand dollars or part thereof, and 
one per centum on such sums in excess of ten thousand dollars." 

Section 64 (a) directs that the amount of ail taxes legally due and 
owing by the bankrupt shall be paid by the trustée on the order of 
court. Subsection (b) déclares, what claims and expenses shall hâve 
priority, "to be paid in full out of bankrupt estâtes," and the order 
of their payment. The taxes are to be paid in full, and the priority 
claims are also to be paid in full, in the order named in the statute. 
Until thèse are paid, there is no fund to be divided among the gên- 
erai ereditors. In other words, the term "dividends" can hâve no ap 
plication to the priority claims, for the reason that the statute di- 
rects them to be paid out of the estate in full, seriatim, before the 
matter of declaring and paying dividends arises. This is made clear 
by the succeeding section 65 (a), which déclares that "dividends of 
an equal per centum shall be declared and paid on ail allowed claims, 
except such as hâve priority or are secured." It may be conceded 
that said section 65 (a), strictly speaking, does not undertake to de- 
tine what a dividend is, but it unmistakably indicates what, in the 
législative mind, was meant by the term "dividends." It is an ex- 
press déclaration that in this respect claims having priority are 
identical with secured claims, neither of which is subject to a déc- 
laration and payment of the equal per centum. In Re Ft. Wayne 
Electric Corp., 94 Fed. 109, it is held that the référée is not entitled 
to commissions on claims of secured ereditors, as they are not divi- 
dends within the meaning of tlie statute. The same statute which 
déclares that no dividends shall be declared and paid on secured 
claims makes a like déclaration in respect of claims entitled to pri- 
ority. As the commissions to be paid to the référée and trustée are 
a per centum "on sums to be paid as dividends," etc., it would seem 
logically to follow that, where no dividends are to be declared and 
paid, no commissions for the référée and trustée can be predicated. 
Both in common and légal parlance the term "dividends" implies a 
portion of a fund divided among several owners. Bouvier deflries it 
primarily as "a portion of the principal or profit divided among sev- 
eral owners of a thing." Black, in his Law Dictionary, deflnes it 
primarily as "a fund to be divided. * * * In bankruptcy or in- 
solvency praetiee. a dividend is a proportional payment to the eredit- 
ors out of the insolvent estate." In either case tiie définition carries 
9C F.— 51 
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with it the idea of the division of a fund owned by several parties, 
aû^ the diVidend is the aliquOt portion of tlie estate of the common 
owners^ In the claims entitled to priority there c^n be no com- 
mon or proportionate ownerahip to he ascertained as the sub- 
ject of dividends, as such clàims are to be pald in fuU, as an entirety, 
ïn the ôrder named in the statute. ISTo notice of claims entitled to 
priority is required to be given to the creditors, as they are to be 
paid in full directly; and the gênerai creditors theréfore hâve no 
participatioti or interest in this fund, as it is not the subject of 
divideîids. No commission or per centiiiU can be deducted from the 
priority claims, for the reason that they are to be paid in full. Theré- 
fore, if commissions should be allowed on the aggregate amount of 
the éstate coming into the hands of the trustée, the whole burden 
of such comihissions would fall upoh the genera;l creditors, part of 
which commissions would Tbe based upon a fund which never became 
the sùbject of dividende; thëreby still furfher dimihishing the dis- 
tributivè shares of the gênerai creditors. Undèr the act of 1800 
(section 47) cémpensation for ministérial oflficer s was allowed by the 
courte àhd, the amount thereof wàS discretionary with the court 
ïhe acïîoï 1841 (section 6) authorizéd the courts to pi^escribe a tariiï 
of feés 'and charges, without flxing the compensation in any ôther 
way. ïhie iact of 1867 (section 28) allowed the assignée a gradaated 
per centutii on the mbnëys "recéivèd ahd paid ont"; in other words, 
bis coûlmigsïôn was prèdiéàted upon ail moneys received and paid 
out by MM, m niatter wiiether as prèferred or général funds. And 
by sectioiï 47 of that act the register was allowed feeS dépendent up- 
on his work and time. Stich fées were paid him by the clerk out of 
a deposit of $50, made vrhen the pétition was filed. By the amenda- 
tory act of 1874 thèse feés were eut în two. The provisions of the 
act of 1898, giving to thé référée and trustée a per cëntum on "divi- 
dends," are, theréfore, quite significant. The statute in other re- 
spects, as in section 56 (b), indicates that congress distinguished 
between claims secured and entitled tb priority and gênerai credit- 
ors. It déclares that "creditors holding claims which are secured or 
hâve priority shall not, in respect to such claims, bé entitled to vote 
at creditoï*s' meetings, nor shall such claipis be counted in Computing 
either the flilmber of creditors or the amount of their claims, uniess 
the amounts of such claims exceed the values of such securities or 
priorities, and then only for such excess." 

It bas béen suggested that, inasmuch as the trustée bas a duty to 
perform in makihg out warrants or checks for the payment of pri- 
ority claims, and the responsibility of this fund passing through his 
hands, he ought to be entitled to a commission as compensation. 
If this argument be valid, it must apply equally to ail the classes of 
priority claims as to any one. The costs of presçrving the estate, 
to be first pàid, would likewise be subject to the commission, with 
which the référée bas nothing to do; as also to the flling fées paid 
by the petitioning creditors in invbluntary cases, with which neither 
the référée nor the trustée bas anything to do, as thèse fées are 
deposited with apd paid out by the clerk under order of court. 

It is also suggested that the term "dividends," as employed lu 
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section 66 o£ the act, respecting the disposition of dividends remain- 
ing uncalled for after a certain lapse of time, applies as well to pre- 
ferred daims as to those of gênerai creditors. The answer to this 
must be that it was not contemplated by the lawmakers that priority 
claims would remain uncalled for. The cost of administration, at- 
torney's fées, wages due workmen and servants, and the like, could 
hardly hâve been expected to lie long uncalled for. To those fa- 
miliar with the incidents following the administration of the bank- 
rupt act of 1867, the purpose of the provisions of said section 66 is 
quite obvious. It occurred under that act elsewhère, no doubt, as 
in this district, that dividends declared in favor of gênerai creditors 
of the bankrupt, which were covered into the court registry or de- 
pository, remained uncalled for by the distributees for a great num- 
ber of years; and this fund in some of the depositories was quite 
large. As this fund had not for so long a period been called for by 
the designated distributees, the question arose as to whether or not 
the courts ought not to hold that this seemingly abandoned fund, in 
equity, should either be distributed pro rata among the creditors who 
had not been paid in fuU, or returned to the bankrupt. But the 
better opinion seemed to be that such a contingency was a casus 
omissus of the bankrupt act; which section 66 of the act of 1898 
sought to remedy. Its phraseology strengthens the argument that 
the term "dividends" employed in this statute pertains solely to the 
fund to be distributed pro rata among the gênerai creditors. The 
uncalled-for dividends are to "be distributed to the creditors whose 
claima hâve been allowed, but not paid in f uU," etc. As no dividends 
could arise until after the claims entitled to priority hâve been paid 
in full, "the creditors whose claims hâve been allowed, but not paid 
in full," are clearly the gênerai creditors. 

The court is impressed with the fact that the conclusion reached 
by it may be a hardship upon the référées and trustées under certain 
conditions, but such considérations should be addressed to the légis- 
lative branch of the government, and cannot control the judgment of 
the court in applying the statute as congress has made it. The an- 
swer to the question submitted is that the per centum of commissions 
of the référée and trustée cannot be based upon the disbursements 
made in payment of claims entitled to priority, but must be limited 
to dividends and commissions on the residue of the estate. 
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WORDEN V. COLUMBUS ELEOXKIC CO. 

(District Court, D. Indiana. October 11, 1899.) 

No. 7. 

Bankkuptct— Ali^owance op Claims — Preftsrtîed Creditor. 

Under Bankruptcy Act 1898, § 57g, providing that the claims of creditors 
of a banlîrupt who hâve reeeived préférences shall not be allowed unless 
they surrender their préférences, a creditor who has actually reeeived a 
préférence cannot hâve his claim allowed without surrenderlng the pref- 
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erence, notwithstanding the fact that lie had no knowledge or cause to 
; believe that a préférence was inteoôed. 

S. BàHE-^ PREFERENCES— PaTMBNT OF MoWBT. 

Payment of a debt. in money Is a transfer of property, within tlie pur- 
vlew of Bankruptey Act 18&8, | 60a, provlding that a debtor shall be 
deemed to hâve given a préférence If, belng Insolvent, he has made a trans- 
fer of any of his property, and the efCect of the enforcement of such transfer 
wlll be to enablf, one of his creditors to obtain a greater perceutage of his 
debt than other creditors of the saœe class. 

In Ëankruptcy. 

Breen & Morris, for Worden. 

Robertson & O'Kourke, for Columbus Electric Co. 

BàKEE, District Judge. The pétition to reconsider the décision 
of this court is overruled. This court has held that a trustée could 
not recover back from a créditer, to whom a payment had been made 
on a valid pre-existing debt, the monèy so paid, unless it was shown 
that the payée had reasonable cause to believe that a préférence was 
thereby intënded. The court further held that clause e of section 
67 did notapply to such preferential payment. Blakey v. Bank, 93 
Fed. i'jàl. This case, however, throws no light on Ûie question in- 
volyed in the présent controyersy. The bankruptey act, in clause g 
of section 57, provides that the claims of creditors who hâve received 
préférences shall not be aUowed unless such creditors shall surren- 
der theix, préférences. Knowledge or cause to believe that a préfér- 
ence was, intënded is not included a^ an élément of the préférence 
which sh^ work a disallowance of the claim. If a préférence has 
actually Jbeen received by the créditer, the statute, without regard to 
the creditor's knowledge or cause to believe that a préférence was in- 
tënded, is peremptory that such nref erence must be surrendered or 
his claii» must be disallowed. The bankruptey act, in clause a of 
section 60, provides that "a person shall be deemed to hâve given a 
préférence if, being insolvent, he has • • * made a transfer of 
any of his property, and the effect of the enforcement of such trans- 
fer will be to enable any one of his creditors to obtain a greater per- 
centage of his debt than any other of his creditors of the same class." 
The insolvent cannot give a préférence unless the créditer receives it. 
In this cage the créditer, if its claim is allowed, will receive a greater 
percentage of its debt than other creditors ef the same class, if it 
may retain the payment received by it and still prove for the résidu e 
ef its claim. It is urged that a payment of meney is not a transfer 
ef property, within the purview of clause a of section 60. This con- 
tention is unsound. Money is property, and the payment of money 
Works a transfer of property from debtor to créditer. Besides, 
clause 25 ef section 1 of the bankruptey act expressly includes pay- 
ment as one of the specifled methods of transfer. Thèse views are 
supperted by Coll. Bankr. p. 285, and In re Knest, 1 Nat. Bankr. News 
(Aug. 1, 1899) p. 403 (Hicks v. Knest, 94 Fed. 625). 
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In re DAUBNBE. 

(District Court, D. Oregon. August 24, 1899.) 

No. 85. 

1. Bankrdptcy — Exemptions— HoMESTEAD. 

Under Bankruptcy Act 1898, § 70, providing that a trustée In bankruptcy 
shall be vested with tbe tltle of the bankrupt to his property, except as 
to "property whieh is exempt," land aequired by the bankrupt under the 
United States homestead law cannot be subjected, in the bankruptcy pro- 
ceedlngs, to the payment of any debt contracted- by him before the issu- 
ance of the patent for such land, it being exempt as to ail such debts by 
the terms of the homestead act (Kev. St. § 2296). 

3. Same— GuowiNG Crops. 

Orops growing upon the homestead of a voluntary bankrupt at the 
time of his adjudication are net exempt, but will pass to his trustée in 
bankruptcy for the benefit of the creditors. 

In Bankruptcy. On review of rulings of référée in bankruptcy. 

J. T. Hinkle, for bankrupt. 

Charles H. Carter, for trustée in bankruptcy. 

BELLINGER, District Judge. Tlie bankrupt claims a homestead 
of 160 acres of land, with growing crops, as exempt under the state 
homestead law, excepting as to two claims in favor of the First Na- 
tional Bank of Pendleton,— one of which is evidenced by a note dated 
November 1, 1892, and the other by a note dated April 27, 1803,— the 
state homestead law not having gone into effect until after the mak- 
ing of the latter note; and this much is conceded by the trustée. But 
it is claimed further for the bankrupt that the homestead is exempt 
as to thèse debts of the bank under the homestead law of the United 
States. That law contains this provision: "No lands aequired un- 
der this chapter shall in any event become liable to the satisfaction 
of any debt contracted prior to the issuing of the patent therefor.'' 
Rev. St. § 2296. The patent in this case was issued October 13, 
1898. It is provided by the bankrupt law that title, except in so far 
as it is to property which is exempt, shall vest in the trustée to ail 
property which. prior to the flling of the pétition, the bankrupt could. 
by any means, hâve transferred, or which might hâve been levied upon 
and sold under judicial process against him; and the trustée contends 
that, inasmuch as the bankrupt could hâve disposed of this property 
prior to the flling of the pétition, it is therefore not exempt as home- 
stead; that the bankrupt act modifies the homestead law so as to 
exclude bankrupts from the benefit of its provisions. But the words 
in the latter act, "except in so far as it is to property which is ex- 
empt," used with référence to the title which is vested in the trustée 
by opération of law, show that it was not the intention to vest title 
to property like this in the trustée. Section 70 of the bankrupt law 
plainly says: "The trustée" shall "be vested by opération of law 
with the title of the bankrupt" "to ail property which, prior to the 
flling of the pétition, he could by any means hâve transferred," "ex- 
cept in so far as it is to property which is exempt." The property in 
question was at the time exempt, and against this clause in the bank- 
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rupt law it cannot be held'that congress intended by that law to modi- 
fy the homestead law of the^United States. As to th.e growing crops, 
I conclude that they are not exeinpt în case of voluntary bankruptcy. 
In re Coffmanj 93 Fed. 422»^ While, for many purposes, growing 
crops are held to be a part of the realty, yet in many cases they hâve 
been treated as personalty, and held liable to attachment or exécution 
and levy and sale. Upon a sale of the laiid the growing crops, unless 
r^seryeà? would pass to the purçha-^er, biït they 'ate Capable of réser- 
vation and of mortgiàge and salp by the owner ôf t}),e land, and when 
soeh owner voluntarily: goesînto bankruptcy he must be held to in- 
tend that such of his property and rights as are the subject of disposi- 
tion by him, arid'arë iiot eypreS^ly exèitopt, shall ve8t in the trustée 
for the beneflt of creditors. Sùch crops are the fruits of the bank- 
rqpt'a industry, or of his investi»ent of money, ôr both. It would be 
productive of great injustice if tàe owner of a homestead is permitted 
to spend his money in planting crops upôn exempt land, and then be- 
tween seed time and harvest procure a discharge in bankruptcy, and 
80 reap 'vfhat was soWn at the éxpense of creditors. BV such a de- 
vice the bankrupt might secure a discharge from hisdebt8,.and retain 
his property, with its increase, and the bankruptcy law be made an in- 
strument of f raud. The rulings of the référée are affirmed. 



In re LMOH et al. 
(District Court, D. Cblotado. Séptember 19, 1899.) 

;•! ' . ,■• No, 222. :;■ 

BAH-KRUPTCY-iLiBNS— UnRECORI*BD MoATGAGh. 

Whére the. lâw Of the state' i)rovicles that a mortgagé of chattels shall 
not. -be iiralid, as against creditors of the mprtgagor, if not recorded, or 
if it pérmits the mortgagor to retaln, use, and sell the .property afleeted, 
a mô^tgage which Is lôpen to thèse objections will not èreate a lien enti- 
tllng ' Uië ' ïnortgâgee to the possession 6ï the property as against the 
trustée 'in 'bankruptcy of the mortgagor, thougii It would haVe been good 
as against, the banlirupt liimself. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

This was à pétition by ^ credltor of the bankrupt, çxhibiting a chatte! mort- 
jage givén by the bankrupt to secure a proiûissorj', note, ôoveriag a part of 
the stock in trade of the bankrupt. The chattels afCected Were in the pos- 
session of the trustée In bankrupfey, as assets of the esta te. The pétition 
prayed for lq9.re to ta,ke ipossession of the mortgaged property and sell the 
same for thç'jjturpose of safisfylng said note, ,, The pétition in bankruptcy was 
flled af ter the uiaturlty or the mortgagé, and bef ore it was recorded. Posses- 
sion was ùever'taken orattéinpted to be taken by the inortgagee. The trus- 
tée, by his attomey, filed a demurrer to the pétition, alleging as grounds of 
demui'rer tl^^, by. .reasou o£ the f allure toreeord the mftrtgage and take pos- 
session tljer^unçîer at njaturity, the same was void as against the trustée in 
banlcruptcy aUd' tl>é général creditors ôf the'bankrupt. Mills' Ann. St. Oolo. 
f§ 2027, 2028.^ ^Itappearedthàt the mortgagé was givén witliln four lUonths 
prior to thei fillng= of the pétition in bankruptcy. But it was conceded on the 
argument of . th^ ; case {jefore the référée that it was giyeni in exohange for 
other securjty, an«^,was thetefore not au illégal préférence. It was also con- 
ceded that'thè ;fliortgagè was valid as between the parties thereto, and that 
the transaction 'M'as f ree from any fraudulent intent on their part. 
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Patterson, Eichardson & Hawkins, for petitioner. 
Thomas H. Hardcastle, for trustée. 

HALLETT, District Judge (orally). Tliere was an argument 
some days back upon a ruling made by the référée, whioh ruling was 
brought into this court for review. Leigh Bros, were dealers in 
lypewriting machines, and while they carried on business they made 
a chattel mortgage upon a portion of tbeir stock to secure an in- 
debtedness due to W. T. Branch. There were several mortgages 
in succession, some part of the indebtedness being paid fro.m time 
to time, and the mortgage now in controversy is given to secure 
what was due in May, 1899. The mortgage in controversy (and ail 
of them, apparently) was not recorded; and the question raised by 
the demurrer to the pétition of Branch, who asked to hâve his mort- 
gage allowed and sustained, and to hâve possession of the property 
described in it, is whether one claiming in good faith under an 
unrecorded mortgage at the time of the bankruptcy can hâve the 
property which is conveyed by the mortgage. The question is stat- 
ed by the référée in this w^: 

"W. T. Branch flled his pétition herein, exhibiting a chattel mortgage given 
by the banlirupt ûrm to secure its note to hina, covering certain property in 
the possession of the trustée in bankruptcy, and praying for permission to take 
possession of and sell Sald mortgaged property for the purposé of satisfying 
said loan. The trustée 6\eû a demurrer to said pétition upon the ground that 
it appeared that said mortgage had never been recorded, and no possession 
taken thereunder, and that the sàme was therefore void as against the trus- 
tée in bankruptcy. The référée sustained the demurrer, to which ruling the 
petitioner has filed an assignment of errors, and prays for a review." 

The référée delivered an opinion, which is returned witli the pa- 
pers, and which discusses the question very fuUy and fairly, and I 
think that he has reached a correct conclusion. 

In my judgment, the whole matter is determined by the first 
clause of section 67 of the bankrupt act; that is, clause a, which 
reads as foUows: 

"Claims which for warit of record or for other reasons would not hâve 
been valid liens as against the claims of creditors of the banki-upt, shall not 
be liens as against his estate." 

Under the law of this state as expounded by the suprême court Of 
the state, the petitioner's chattel mortgage was not a valid lien 
against the creditors of the estate. It was not valid, for one rea- 
son, because it was not reccjrded; for another reason, that it per- 
mitted the sale of the stock of Leigh Bros, under its terms, and that 
has been deelared by the suprême court to be suiHcient in itself to 
void a chattel mortgage. It was suggested by counsel for the peti- 
tioner in argument that a part of the business of Leigh Bros, was to 
rent machines, and I understood him to say that it ought to be as- 
sunied that thèse machines were for renting. But I think that is 
not reasonable. The principal business of Leigh Bros, was appar- 
ently the selling of typewriters, and if, incidental to that, they some- 
times rented typewriters, I do not think that fact would enable os 
to say that the machines mentioned in this mortgage were such. as 
were reserVed for renting. Under the bankruptcy act, a mortgage 
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or other security is to hare the construction which is given it by 
thé courts of the state under theji^w of the state; a.nd, a? this mort- 
gage would not be talid against the creclitors of the estate under 
thé law of the state, it is not valid under this clause of the banlv- 
ruptcy act. There is another clause which is much tb the sanie 
effect. Itis"' clause e of section 70: 

"The trustée may àvoid any transfer by the bankrupt of his property which 
any créditer of such banl^rupt Iriight: haVe ayoided, and may recover the 
property sa transferred or its value, from the persôn to whom it was trans- 
ferred, HSless he waa a bona fide holder for value prior to the date of adjudi- 
catigû." 

Under the mortgage as interpreted by the courts of the state, Mr. 
BraUch was not a holder of this property at ail, nor was he a bona 
ti le holder. Under this clause, the trustée is especially empovvered 
to avoid a transfer which a creditor of the bankrupt might avoid. 
I believe the position of the référée to be correct, and therefore it is 
aiHrmédi 



In re RIDER.» 
(District Court, N. D. New York. October 6, 1899.) 

!.. BANKRtTPJ'CV— COMPOSITrONS— GONSTHUCTION OF StATUTB. 

ï!he provisions of the bankrupfcy act prescribing the requisites of a 
composition with ereditors are to be strictly construed as against those 
who seek by this means to deprive nonassenting ereditors of their right 
to bave the debtor's property adminlstered upon and distributed in the 
ordinàry course of bankruptcy proceedlngs. 

3. Same— lÎBQursiTES OF Composition. 

' Under Bankruptcy Act 1898, § 12, a composition, to be valid, must hâve 
been offered by the bankrupt to ail of his ereditors, whether or not they 
hâve proved their debts at the tithe of the ofCer, and âll must hâve a 
reasonable opportunity to consider It, and thereafter it must be aceepted 
by a majority in number and amount of ail ereditors whose claims hâve 
then been allowed. 

8. Samb. 

Where a bankrupt, at the flrst meeting of his ereditors, offered a 
composition to certain of the ereditors whose debts had been allowed at 
that meeting and procured their acceptance of it, and the accepting ered- 
itors were a majority in number and value of those whose claims had been 
allowed at the time thëy aceepted, but not a majority of those whose claims 
had been allowed at the time of the hearing on the question of conflrming 
the çpmposition, and there was no gênerai notice to ereditors of the terms 
pf the proposed composition, hdd, that tln,e composition shquld not be con- 
firmed: ' * ' 

i. Samb— Dépositof CosTs. 

The court wlll not eonflrm a composition offered by a bankrupt to his 
ereditors where th» money deposited by him to cover the cost of the pro- 
, ceedings Is not sufflcient in amount. 

In Bàhkrhptcy. On niotion to cbnârm composition. 

At thé argument it was cpnceded that the accepting ereditors did not repre- 
sënt a màjotity In number ànd amount oi ail the ereditors whose claims hâve 
been allowed, but only such a majority of those whose claims were allowed 
at' the flrst meeting of ereditors. At the date of the argument, Se'ptember 19th, 
not less than 30 ereditors had proved their debts aggregating $8,554, and but 
12 or 13 ereditors représenting $4,210 had signed the composition agreemeut. 



IN RE RIDER. 809 

The claims of Holmes Rider, the father of the bankrupt, for $2,000, and of hls 
mother-in-law for $446, are includecl in tlie above amouiit of $4,210. The réf- 
érée, who has made a most careful and exhaustive return upon the law and 
tacts, reports as foUows: "At that session of April lôth the bankrupt was 
examined by bis creditors. « * « After such examination and partly dur- 
ing the session of tlie meeting, but not as a part of the proceedings thereof, 
the bankrupt presented the proposed written composition herein to 11 of the 
15 creditors in attendance, whose claims aggregated $3,745.44 of the $4,089.02 
proved and allowed at that time, ail of whom accepted the composition iu writ- 
ing at that time and place by instrument dated that day." It does not ap- 
pear that tlie paper was presented to the remaining four creditors wlio had 
proved their debts. It was not presented to the gênerai creditors at ail and 
they liad no formai information that a composition was on toot, except tlie 
notice that it would be presented to the court for confirmation. The composi- 
tion proposed was to pay 30 per cent., one-third in cash, one-tliird in four 
months and one-third in six months. The deferred payments were to be evi- 
denced by the notes of the bankrupt indorsed by his father. There is a marked 
dispute as to the value of the bankrupt's estate, the contesting creditors iusist- 
ing that it will pay much more than 30 per cent. The référée recognizes the 
possibility that this contention is well founded, but is of the opinion "that 
if the composition could be paid whoUy in cash and without any part thereof 
being deferred, the creditors will realize more from a confirmation thereof than 
they will to hâve the estate administered in bankniptcy." Owing to the long 
delay occasioned by the contest the notes originally deposited are not now avail- 
able as some of them hâve already become due. The amount deposited by the 
bankrupt for costs is also inadéquate. The finaneial resporisibility of Holmes 
Kider is assailed, but the référée flnds that he is worth from $7,000 to $8,000 
over and above his présent liabilities. 

Isaac S. Signor and Thomas A. Kirby, for bankrupt. 
Frank J. Hone, for objecting creditors. 

COXE, District Judge (after stating the facts as above). The 
effect of a composition is to supersede the bankruptcy proceedings 
and reinvest the bankrupt with ail his property free from the claims 
of creditors. As an abstract proposition, considered for a moment 
apart from the provisions of the statute, it is entirely clear that il 
condition so plainly in dérogation of common-law rights should not 
be permitted, unless it is reasonably certain that the creditors ap- 
prove and that they will fare at least as well as they would were 
the estate administered in the usual course. It would be manifestly 
unfair and opposed to the basic prineiple of our institutions to per- 
mit a minority to dictate terms to a majority and compel them. 
in invitum, to take what the bankrupt chooses to offer, or noth- 
ing. Indeed, it has been considered a somewhat dangerous exer- 
cise of législative power to compel even a minority to surrender ail 
claim upon the debtor's estate at the dictation of the majority. 
Certainly no préviens law has permitted a minority to force a com 
promise. Always the safeguard of a majority against favoritism 
and fraud has been preserved. The amendment of 1874 to the law 
of 1867 provides that "such resolution sball, to be operative, hâve 
been passed by a majority in number and three-fourths in value of 
the creditors of the debtor assembled at such meeting, and shall be 
eonflrmed by the signatures thereto of the debtor and two-thirds in 
number and one-half in value of aU the creditors of the debtor." 18 
Stat. 183, c. 390, § 17. A law which compels a créditer, against 
his will, to accept in discharge of his debt just what the debtor sees 
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jftt to offer, sliould be strictly construed. Loveland, Bankr. p. 549; 
la reShields, Ped. Cas. îs^o. 12,784 

The présent law should be construed in the light of similar prior 
enactments and any donbt should be resolved against those who seek 
to deprive creditors of the right to hâve the debtor's property applied 
to the payment of his dehts. Nothing short of an absolutely plain 
and unambiguous provision will convince the court that congress 
intended for the first time, it is thought, in the history of bankruptcy 
législation to vest sùch unusual and dictatorial powers with a 
minority of the creditors. It may be assumed that the language of 
section 12 is not as perspicuous as could be desired, but, read as a 
whole, the intention of congress seems plain to permit a compromise 
onïy when sanctioned by a niàjority in number and amount of the 
creditors whose claims hâve been allowed, after due notice to them 
of the bankrupt's proposition. If the construction contended for by 
the bankrupt be accepted it will lead to most inéquitable résulta. 
Take, for illustration, a case where therë are thirty creditors and only 
three hâve proved their debts>j,ior equal amounts, at the time the 
composition is offered. If the bankrupt obtains the consent of two 
of them the compositioti must be confirmed, although the remaining 
twenty-eight creditors may bejin open opposition. 

Section 13; is easily capable of a construction compatible with the 
intent and purpose which has always ruled proceedings of this kind. 
After the bankrupt has been examined and filed a list of his creditors 
he "may offer terms of composition to his creditors^*' This plainly 
implies that the offer should be made to ail his creditors whether 
they haye proved their debts or not. It is not esseptial that proofs 
shall be made befpre, or at, tiie flrst meeting. They mây be made at 
ahy time within à'yeàr after thé adjudication and it ig'hot necessary 
that tl|ey siîall' be filed, in thé 'flrst instance, with 'the réfei*ee. Sec- 
tion Stj.c./n. ." ''; '/ ■_' ■ ' " ■' 

Àlter the terms are thlis madè known to ail the Ci?editors they hâve 
a reasohàble time to décide Whether their| will àccept the Offer or not. 
But in ordei* ftt qualiiy thérnselVes to vofe upon thé proposition they 
are requîrédtpprové; their claiins. Tl^e i*easoh for'this i^ obvious; 
it excludés from the Voting ail but bôha flde crçditbrs;' it excludes 
ail those, jvhô, are top indiffèrent to^ j^reseiit their' çMms and ail 
whose clàîn^^ are uhliquida.ted, flctitiovis or exorbitant ; it gives ail 
creditors notiçp no matter what iaaybe the natui-e of their claims and 
pérmits tl^f;DiVto qùâlify, if théy dësit'e to do sO, and asëent to the 
cômpropii^é or opposé it,, or, if they s6 elect, they niay simply with- 
hold their 'asseht. Aitér a fair oppdrtunity has' been given to ail 
and the requîsite majotitj' of those whose 'claims hâte feen allowed 
liave accepted it in writihg an application to conflrhi the composi- 
tion may lie flled. Even then the composition may be rejected if 
the judgé be çonvincefl that it îs not for the best interests of the 
creditors,^.."''',' ''. ';.V ; ' ' ■"' ■ '"^ 

A coELstrùCtion whièh pérmits the bankrupt to sélect a time when 
but few, creditors liave proVed and then to présent his térins only to 
such çréjlitors as he belieVes tobe fnèhdly to his iiiterests, keeping 
the général creditors in the dark until'he has obtained a majority of 
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the few who hâve proved, is contrary to the intent and spirit of the 
law. It wouldenable a few active and friendly creditors on the spot 
so to manipulate the proceedings that the necessary raajority could 
be secured while distant creditors were wholly ignorant of" the pro- 
poséd settlement. , That the suprême court entertain views similar 
to the foregoing may be inferred froni form îv'o. 60 (18 Sup. Ct. xlvi.), 
adopted pursuant to gênerai order 38 (Id. x.). 

Without pursuing the subject further the court is constrained to 
deiiy the application to confirm this composition. The reasons for 
this conclusion miay be briefly stated as f ollovi's : 

First. It is not approved by a majority in number and amount of 
creditors whose daims hâve been allowed. 

Second. No notice was given to the gênerai creditors of the bank- 
rupt. 

Tiiird. Tlie composition was not presented to ail the creditors 
whose claims were allowed. 

Fourth. At the présent time the considération deposited is not in 
fonu to be distributed. 

Fifth. The amount deposited as costs is inadéquate. 

îlotion denied. 



In re RIDER. 
(District Court, N. D. New Yorlc. October 6, 1899.) 

1. Bankkuptcy— Proop of Clatms — RBvrEw of Décision of Rkfeiîee. 

On the question of allowing or di.sallowlng a claim ofifered for proof 
against the estate of a bankrupt, the référée ia Ijankruptcy has a large 
measure of discrétion; and his décision on a question of fact will not be 
reversed by the judge, unless manifestly contrary to the weight of the 
évidence. 

2. Sa MB. 

Where a claim offered for proof against the estate of a bankrupt by his 
f ather was thoroughly investigated by the référée, and allowed as valid and 
j^enuine, the judge will not expiuige the proof on the application of other 
creditors, who contend that fraud is presumable from the relationship 
of tlie parties, and attempt to support such presumptlon only by certain 
uuimpoi'tant variances in the évidence. 

In Bankruptcy. On application to expunge proof of debt flled by 
Holmes Rider, a creditor. 

Isaac S. Signor and Thomas A. Kirby, for proving creditor. 
Frank J. Hone, for contesting creditors. 

COXE, District Judge. Holmes Rider, the father of the bankrupt, 
proved a claim for $2,600.74. On motion of certain creditors the 
allowance of the claim was reopened and Ihe question of its validity 
was carefully investigated by the référée, who flnds the claim to be 
a valid and subsisting one. The matter is brought hère upon a 
motion to expunge and upon exceptions to the flndings of the référée, 
who has certified the question under gênerai order îvo. 27 (89 Fed. 
xi.), and rule No. 23 of this court. Section 57 of the act, gênerai 
order No. 21 (89 Fed. ix.), and rule No. 20 of this court, were intend- 
ed to vest, and do vest, a wide discrétion with the référée in the al- 
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lowance and disallowance of claims. This is as it should be, and 
thé judgé will ndt interfère with à décision of the teîeree upon ques- ' 
tions of fact unless convinced tHàt it is manifestly against the weight 
0^' évidence. The référée bas the advantage of séçing the witnesses 
arid, with the knowledge gained: from the gênerai administration, of 
the estate and eyerydày contact with the parties, be is far more com- 
j)étent than the jndge to detérinine thèse questions correctiy. It 
would be an intolérable burden upon lawyers and laymen alike were 
à'^racticè encouraged which permits an appeal to the judge when- 
efèï à dispute arises upon the facts over the a;niount at which a 
creditor's claim is aUowed. In the présent instance the principal 
accusation against the claim is based upon the relationship of 
father and son existing between the bankrupt aûd thé créditer. This 
fact deihanded doser scrutiny tHan is required in the case of ordi- 
nary. claims and such an examination appears to hâve been given by 
thé référée. He reports that hé is convinced that the claim is a 
bona flde one and represents money actually loaned to the bank- 
rupt. •' Against the positive testimony ôf the bankrupt and the credit- 
or are placed certain inconsequential variances in the proof, by which 
it is sought to strengthen the présumption of fraud which the con- 
testing creditors insist arises from the existing relationship. The 
court would not be warranted in overthrowing the referee's conclu- 
sion upon such unsubstantial gr'ojunds. It is enough that the référée 
after a thorough examination diScovered no fraud and believes the 
daim to be igenuine. The application to expunge is déiiied. 



In re ROME PLANING MILL. 

(District Court, N. D. New York. October 4, 1899.) 

'• No. 190. 

. Bankkuptct— AcTS OF BANKnrpTOi^— GrviNG Préférence. 

Creditors flling a pétition in involuntary banlvruptcy against tlieir debtor, 
allèglng, as an act of banltruptcy, tliat lie lias transferred property with 
intent to give a préférence, must assume tbe burden of proving tlie transfer 
of property,. the debtor' s intent to prefer a créditer, and his insolvency at 
the date of the transfer, éxcépt(as tp the last requirement) when the 
respondent fails to produce his books and papers and submit to an examina- 
tion, thereby incurring the obligation of proving his owu solvency. 
, Same — Intent dp Parties. 

Where a transfer of property by an insolvent debtor with intent to 
prefer a créditer is made the basis of a pétition in involuntary bankruptey 
• against him, the Intent of the debto is alone material. It is not necessaiy 
' to show the Intent with wWch the creditor recel ved the' transfer of prop- 
erty, nor that he had reagonable cause to believe a préférence was in- 
, tended. 

, SaMB -pRKSUMPTtON OF Intb'nT. 

;• vVherè a pétition in involuntary bankruptey charges the debtor with hav- 
ing transferred property ! with Intent to give a préférence, his intent to 

; prefer maybe presumed from the fact of his having made a transfer of a 
large part bf his property, whjle insolvent, to a single creditor; and when 
this is shown the burden. is p,- the debtor to show that he was ignorant of 
his Insolvenci', and had reasmi tO believe he couid p&y his debts in f ull. 
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4. SaME — SUFPERING OK PERMITTING PREFERENCE. 

Upon a pétition in involuntary bankruptcy under Bankr. Act 1898, | 
3, subd. 3, tlie petitioning creditors must assume the burden of proving 
tliat a préférence was obtained by a créditer tlirough légal proceedings; 
that the debtor suffered or permitted the préférence, and did not yaeate 
or discharge it at least flve days before a sale or final disposition of the 
property affeeted; and that lie was insolvent at the tinie the préférence 
was obtained. Proof that he was insolvent at the time of flling the pétition 
is insulBcient. 

5. SaME— CO-OPEBATION OF DEBTOK. 

In order to commit an act of bankruptcy by suffering or ]>ermitting a 
créditer to obtain a préférence through légal proceedings against him, It 
is not necessary that the debtor should do any affirmative act. It Is 
enough if he remains passive and supine, and allows his property to be 
taken by one créditer at the expense of the others. 

6. 8amk — "Légal Peocekdings. " 

In Bankr. Act 1898, § 3, subd. 3, providing that it shall be an act of 
bankruptcy if an insolvent debtor shall sufCer or permit a créditer to obtain 
a préférence through "légal proceedings," the words quoted meau any 
proceeding in a court of justice, interlocutory or final, by which the prop- 
erty of the debtor is seized and diverted from his gênerai creditors. 

7. Same— Time dp Filing Pétition. 

Under the provision of the bankruptcy act that it shall be an act of 
bankruptcy if a debtor, who bas suffered a créditer to gain a préférence 
through légal proceedings, does not vacate the préférence "at least flve 
days before a sale or final disposition of the property affeeted," créditera 
who seek to bave him adjudged bankrupt en this ground need not wait untU 
a sale bas taken place. If the debtor, five days before the advertised day 
of sale, bas not discharged the préférence, creditors may then file a 
pétition against him, and, on a proper showing, bave the sale enjolned. 

In Bankruptcy. 

Risley & Love, for creditors. 
Isaac J. Evans, for bankrupt. 

COXE, District Judge. TMs is a proceeding in involuntary bank- 
ruptcy, the pétition having been flled November 1, 1898. An amend- 
ed pétition was flled December 2, 1898, and, the alleged bankrupt 
having answered, the issues were referred to the référée to ascertain 
and report the facts. The matter now cornes before the court upon 
the petitioners' motion to conflrm the referee's report and upon ex- 
ceptions flled by the alleged bankrupt. 

Two acts of bankruptcy are alleged in the pétition: First. That 
the alleged bankïupt permitted certain creditors to obtain judgments 
against it on the 17th day of October, 1898, levy upon its property 
and sell the same at public auction. Second. That the alleged bank- 
rupt held title to its real estate under a land contract from the Oneida 
County Savings Bank and on the 31st day of October, 1898, it "suf- 
fered the contract to be forfeited to the Oneida County Savings Bank 
when the Company was insolvent with a view * * * of cheating, 
hindering, delaying and defrauding creditors of the said Rome Plan- 
ing Mill and to give and secure to them a préférence as against ail 
the creditors of the Rome Planing Mill, contrary to an act," etc. 

Whether the pétition allèges an act of bankruptcy under section 3, 
subd. 2, may, perhaps, be doubted, but the point is not mooted in the 
brief submitted for the alleged bankrupt. 

Tliere bas, I think, been some misapprehension regarding the law 
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applicable to this controvergy. The two clauses of section 8, par. 
a,i involved, are subdivisions 2 and: 3. Subdivision 2 pro vides tbat 
an act of bankruptcy by a pérson shall consist of hishaving — 

'Transferred, whlle insolvent, any portion of liis property, to one or more of 
his ereditors with intent to pref er suchcreditora over his, orner creditors." 

In order to succeed uider this subdivision the petitioners must 
prove; First. A transfer of the debtor's property to a creditor. 
Second. The debtor's intent to prêter such creditor. Third. The in- 
solvency of the debtor at the date of the transfer. The burden of 
proof is upon the petitioners except ili the Contingency provided for 
in pàragraph d of section 3, where a presumption of insolvency is 
raised against a debtor who refuses to produce his book,s and papers 
and submit to an examination. In the présent case the debtor bas 
coniplied with the requireinents of the làw in this regard and no pre- 
sumption of insblveuèy exists. 

The meaning of the word "transferred" is defined in section 1, 
subd. 25, of the act as follows: 

*' 'Tfansfer" sliall include the êale and every other and différent mode of dls- 
posîng of or parting with property, or the possession of property, -absolutely 
or cfonditlonally, as a payment, pledge, mortgage, gif t or séffiirity." 

The intent which it is necessary totestablish is that of the debtor. 
It is not important that the intent of the creditor to whom the 
préférence is given:should be shown; whèther or not he had reason- 
able ckdse to believe that a préférence wàs intended is immaterial. 
The debtor's intent to give a préférence may be presumed from a. 
transfer, while insolvent, of a large portion of .l|is property to a 
single creditor. When this is proved the burdeh is upon him to 
show that he was ignorant of his insolvency anîà hâd reason to be- 
lieve that he could pay his debts in fuU. Toof y. Martin, 13 Wall. 
40. The debtor's insolyency must be shown at the date of the 
transfer. The provisions of pàragraph c (section 3) relate only to 
subdivision 1 of pàragraph a, It is not a défense, therefore, to a 
Ijetition alleging acts of bankruptcy under subdivisions 2, 3, 4, and 5, 
to prove solvency at the date of iftling the pétition. George M. 
West Co. V. Lea, 174 U. S. 590, 19 Sup. Ct. 836. ,; 

"Insolvency" is defined in section 1, subd. 15, as follows: 

"A person shall be deemed tasolvent within the provisions ôf this act when- 
ever the aggregate of his property, exclusive of any property which he may 
hâve conyéyed, transferred, concealed, or removed, or permltted to be con- 
cealed or rémoved, with intent to defraud, hinder or delay his creditors, shall 
not, at a fair valuation, be siifflcient in amotmt to pay his dèbts." 

Section 3, subd. 3, proviçlés that an act of bankruptcy by a person 
shall consist of his having^ 

"SufCered, or permltted, while insolvent, any creditor to ajbtaln a préférence 
through légal proeeedings, and not having, at least flve days before a sale or 
filial disposition of any property alïected by such préférence vacated or dis- 
eharged such préférence." 

In order to succeed undér this subdivision the petitioners must 
prOve: First. That a préférence was obtained by a creditor through 
légal proeeedings. Second. That the debtor sufferèd or permitted 
the préférence and did hot vàcate or discharge the préférence at 
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least flve days before a sale or final disposition of the property af- 
fected. Third. That the deMor was insolvent at the time the préfér- 
ence was obtained. The burden of pPoof is upon the petitioners 
precisely as under the preceding subdivision. The debtor's intent is 
not made an ingrédient. It is enough that the créditer has obtained 
a préférence and that the debtor has permitted it to remain undis- 
charged. What was the debtor's intent regarding the matter is 
wholly immaterial. It is not necessary that he should do any affirm- 
ative act. If he remains passive and supine and permits his prop- 
erty to be taken by one creditor at the expense of the others he 
has "suffered or permitted" a préférence to be obtained; this is 
enough. The présent act diflers from the act of 1867 where the 
language used (section 39) is "procure or sulïer." The same words 
"procured or suffered" are found in section 60, par. a, of the prés- 
ent act, relating to prêter red creditors, and it may be that a préfér- 
ence obtained through légal proceedings described in subdivision 
3 of section 3 cannot be voided by the trustée pursuant to sec- 
tion 60; but that permitting such a préférence constitutes an act of 
bankruptcy, there can be little doubt. In re Eeichman, 91 Ped, 624. 
The words "légal proceedings" used in subdivision 3 of section 3 bave 
référence to any proceedings in a court of justice, interlocutory or 
final, by which the property of the debtor is seized and diverted from 
his gênerai creditors. The observations regarding proof of in- 
solvency under subdivision 2 are equally applicable to subdivision 3. 
It is not necessary that the creditor should wait until a sale has 
actually taken place. It would be a strange construction of an act 
designed to save and protect the debtor's estate, to hold that it can 
only be set in opération after the estate has been plundered and dissi- 
pated. The debtor has until flve days before the day the sale is 
legally noticed in which to vacate or discharge the préférence. If he 
has not done so at that time the creditor may proceed and file a péti- 
tion and, upon a proper showing, may enjoin the sale. The act of bank- 
ruptcy is not consummated until the expiration of the time in which 
the debtor may vacate or discharge the lien and the last day for doing 
this is flve days before the day a sale of the property is advertised. 
In the case of a judgment, therefore, the petitioners must prove the 
entry of the judgment, the issue of an exécution, the levy thereunder 
and the debtor's insolvency at the time of the judgment and levy. 
They must also prove that the property was actually sold at exécution 
sale or that the sale was advertised for a day certain and that the 
debtor had permitted the levy to stand until the sale was but flve 
days distant. 

The référée flnds that the Eome Planing-MUl Company was in- 
solvent !November 1, 1898, when the pétition was flled. He also 
flnds that the company's real estate "had been taken by said Oneida 
County Savings Bank, ' under its contract, and surrendered by the 
alleged bankrupt, and not available as assets of the corporation for 
the payment of its debts." As a conclusion of law he flnds that the 
Company while insolvent permitted certain of its creditors to obtain 
a préférence through légal proceedings. I am constrained to hold 
that the facts found by the référée are insufficient to support an 
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adjuiîication. Eegarding thë disposition of the company's real es- 
tate no oné of the ingrédients necessary to constitutè an act of bank- 
ruptcy isfound by the référée. He fails to find that there was a 
transfer of the real estate by the company to the bank, that th ■ com- 
pànf \v*aS insolvent at the date the bank took possession or that 
the ti^ansaction was preferential. The referee's conclusion that 
the company should be adjudged a bànkrupt is based whoUy upon 
its action in permitting its property to be taken on judgment and 
exécution. Indeed, it wouM appear from the petitioners' biief 
that their principal reliance is based upon the facts relating to the 
judgments and sale. Aâ before stated it is necessary for the peti- 
tioners tb prove the judgments, the levy, the sale and tbe insolvency 
on October 17th, the date of the judgments. The référée finds ail of 
thèse facts exçept the insolvency. The finding that the company 
was insolvent November Ist does not meet the requirements of the 
statute. The company might hâve been solvent on October 17th 
and hopelessly insolvent tWo wéeks later. Having in mind that the 
crucial question under subdivision 3 is the debtor's insolvenôy at the 
moment the préférence is obtained, it is clear that an adjudication 
cannot be made where this élément is lacking. It is thought that 
the màttet should be referred back to the référée as a spécial master, 
under rule 30 of this district, for a flnding upon the question whether 
or not tbe Rome Planing Mill was insolvent on the 17th of October, 
1898. Adjudication dépends upon an aflirmative answer to this 
question. 

Should the petitioners désire to rely upon the alleged act of bank- 
ruptcy under subdivision 2 it will, of course, be necessary for them to 
prove and for the référée to flnd: First. That there was a transfer 
of the real estate to a creditor. Second. Insolvency at the time of 
the transfer. Third. Intent to prefer such creditor over the debtor's 
other creditors. 

It is not at ail surprising that there should hâve been some mis- 
understanding as to the law. This was one of the first involuntary 
pétitions filed in this district. At that time there was a wide di- 
versity of otpinion as to the true construction of paragraphs a and 
c of section 3. It was not until the spring of the présent year that 
the discussion was set at rest by the décision of the suprême court 
in the liea Case, supra. Référence ordefed. 



In re KEOSS. 

(District Court, S. D. New York. October 5, 1809.) 

1. Ban^ruptoy — Attornbts' Fbks in Voluntary Cases. 

Under Banljruptcy Act 1898, § 64, subd. b, par. 3, the attorney of a 
voluntary bankrupt may be allowed a fee, payable out of the estate, for 
such iirofessional services as were necessary to enable the bankrupt to 
bring his case properly before the court, secure an adjudication and référ- 
ence; suirender his estate, and perform his dutles for the benefit of cred- 
itor», and recejve his discharge if entitled to It. The fee is not neces- 
sarily to be restricted to such services as were specially bénéficiai to the 
estate, of rendered primarily in Its interest 
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2, Bame— Sbhttcbs op CotrirciL. 

Fées allowed out of an estate in bankniptcy for services rendered to 
the bankrupt as counsel should lie eonfined to services rendered durlng 
the bankruptcy proceeding proper, excluding previous consultations or ad- 
vice, and sliould not include compensation for any unnecessary attendance 
as counsel at examinations or other hearings, nor for services rendered to 
tlie banlcrupt in litigation over the question of his discliarge, unless where 
such aid to tlie bankrupt became necessary witiiout any tault or miscon- 
duct on his part. 

3. Same— Amount of Allowance. 

In simple cases of voluntary bankruptcy, with small assets and few , 
creditors, and no opposition running into substantial litigation, $30 will 
be a reasonable fee to be allowed to the bankrupt's attorney for profes- 
sional services rendered up to the application for discharge, with a docket 
fee of $20 for procuring the discharge, when there is no substantial opposi- 
tion to its being granted. This allowance may be inereased when the 
assets of the estate are large, or its condition involved, or creditors very 
numerous, or the proceedings complicated, and still further inereased in 
contested cases. 

In Bankruptcy. On hearing of a question cei-tified by the référée 
as to the allowance of a fee to the bankrupt's attorney. 

Otto H. Droege, for bankrupt. 

BiROWN, District Judge. The question has been certifled to me 
by the référée in charge of the above case, whether an attorney's 
fee should be allowed and paid out of the assets to the bankrupt's 
attorney under section 64, subd. b, par. 3, in the absence of any 
spécial benefit of those services to the estate. Ex parte O'Connell, 
92 Fed. 889. The act of 1867 contained no such provision. 

Tlie practice has obtained to some extent among the référées in 
this district, to allow an attorney's fee in such cases, and this 
practice seems to me to be in accordance with the intent of the 
act. The "necessary cost of preserving the estate" is provided for 
by paragraph 1, which is not only separate from paragraph 3, but 
has a higher order of priority of payment than paragraph 3. When 
the services of the bankrupt's attorney hâve been necessarily sought 
and rendered in getting in or preserving the estate, they are In- 
cluded in paragraph 1, and are entitled to that priority of pay- 
ment. The further provisions of paragraph 3 must be designed for 
something différent; and nothing in this paragraph indicates that 
the attorney's fee there provided for is to be restricted to services 
bénéficiai to the estate or rendered primarily in its interest. On 
the contrary, it is stated to be "for professional services aetually 
rendered * * * to the bankrupt." This shows that what is 
contemplated is a service rendered primarily to the bankrupt rather 
than to his estate; while it is also equally a beneflt to creditors 
by putting the estate in course of an equal distribution in bank- 
ruptcy without still greater expense to them. Its association also 
with the allowance of a similar fee "for services rendered to the 
petitioning creditors," in involuntary cases, as well as for services 
"to the bankrupt" in such cases, while performing the duties pre- 
scribed by the act. indicates a common purpose, and that there 
should be no such distinction as to allow the fee in the one class of 
cases and exclude it in the other. Among the first and most im- 
96 P.— 52 
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portant duties specially enjoined by the act upon the bankrupt'in 
'ihvolaûtaïy cases that presumably require an attorney's services, 
are those stated in paragraph 8 of section 7, viz.: the préparation 
and flling of schedules of bis property and creditors, with ail the 
particulars there specifled. In voluntary cases, the same schedules 
are required to accompany the pétition; and ordinarily bankrupts 
are unable to prépare such papers properly, or to comply with the 
rules and orders pertaining thereto, except by the aid of a pro- 
fessional attorney. This clause of paragraph 3, therefore, indicates 
the gênerai nature of the services for which a fee is designed to be 
allowed; viz. those professional services which presumably are nec- 
essary and indispensable to the banlîriipt to enable him to perform 
the duties required of him by the act for the beneflt of creditors 
on the one hand, or to secure his own corrélative right to a dis- 
charge on the other. 

The circumstance that the allowance of this fee is associa ted with 
"the cost of administration," seems to me of little or no adverse 
weight. Striqtly and narrowly construed, the words "cost of ad- 
ministration" might not alone include such a fee, but be restrained 
to the expense of handiing the estate, converting it into money, 
a,nd distributing it. But paragraph 3 evidently means to enlarge 
the scope of this clause by adding, that it shall "include one at- 
torpey's fee for services actually rendered to the petitioning cred- 
itors * * * or to the bankrupt in voluntary cases." Such a 
charge is, mprçoyer, g^imané to the subject, and if not strie tly a 
part of the "cost of administration," is so dosely akin to it as to be 
fairlj included ifl* the sa,me order of preferredexpenses; since the 
CQurt cannot ?idiûinister an estate without açquiring jurisdiction 
over jt, and jurisdiction cian only be acquired through a voluntary 
or g,ninvoluntary, pétition, for either of which an attorney's serv- 
ices are prdînapijy indispensable. 

This conS;trnction is furthèr sustained by subdivision d of sec- 
tion 60, which provides tjiat thié "payment of mpney or transfer 
of property, to an attprney, or counselor for services to.be rendered 
in çontemp}a,t,iqn of the fiiing;Qf a pétition by or against a persou 
*: 1^ I* shali be re^çxaniineid by the court , * * i* and held 
valid onlyi for a reasoiiable amount to bedetermined by the court, 
the excess to |go to the trustée." 

,i,,WiiiIe by the gênerai terms of the act, the debtor ia required 
jbo turn over ail hi^ unexempt property to the trustée, an exception 
is hère created. in favoF of aa attorney, to a reasonable amount, 
fpr servie^, tobe rçnderedi to thp debtor in bankruptcy; although 
.this is valid sp far onïy; as subsequently approved by the court. 
The charges! to be "approved" are, I cannot doubt, for the same 
services which the, "fee" is designed to be allowed for under sec- 
tion 64, subd. bj.par. 3. Both paragraphs are to be construed to- 
gether, so thatit becomeg immaterial in the resuit whether the 
attorney obtains his compensation in the flrst instance from the 
bankrupt under section èOjrefunding what, if anything, is disallowed 
by the court, or whether he, waits for an allowance by the court 
under section 64. The latter is evidently the more convenient and 
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désirable practice; and considering that prior payment for an at- 
torney's services to the bankrupt is expressly allowed by section 
GO, I cannot agrée to any such construction of the act as would 
deprive the attorney of a proper compensation for a necessary serv- 
ice, nierely because he did not tsike it out ôf the estate at his own 
estimate in advance. 

I hâve aiready stated the gênerai nature of the services which 
I thinli are designed to be covered by the allowance. In voluntary 
cases they are such as are indispensable to enable the bankrupt 
properly to bring his case into bankruptcy, surrender his estate, and 
per-for-m his duties for the beneflt of creditors on the one hand; 
and to receive his discharge, if entitled to it, on the other. Section 
64 speaks only of an attorney's fee; while section 60, subd. d, uses the 
Word "counselor" also. The services contemplated by both are 
donbtless for the most part those of an attorney only, as distin- 
guished from the services of "counsel." They include the prépara- 
tion of the necessary légal papers, procuring the adjudication and 
référence, bringing the debtor before the référée for such subséquent 
proeeedings as may be r.equired, making in due time the application 
for discharge, attendance before the judge and référée, as may be 
needful, and throughout the proeeedings keeping himself infonned 
of their progress and giving such attention to the essential steps in 
the bankrupt's behalf as will secure to him a regular and valid dis- 
charge. Thèse are the ordinary attorney's duties. 

I am not prepared to say, however, that services as counsel in 
aid of the bankrupt in litigations over his discharge are to be wholly 
exclnded, when such aid bas become necessary without the fault 
or misconduct of the bankrupt himself. Considering that ail at- 
torneys in this country are counselors also, and that the latter term 
is nsed in section 60, I should not be inclined to construe the words 
"attorney's fee" in section 64 in the narrowest and strictest sensé, 
so as to exclude necessarily such services by counsel as were really 
required. But, for obvions reasons, daims on this ground should 
be admitted only most sparingly and with great caution; and they 
should be confined to services during the bankruptcy proceeding 
itself, excluding préviens consultations or advice, as well as ail un- 
necessary attendance as "counsel" in the course of the proceeding. 

Ordinarily I cannot regard attendance by counsel for the bank- 
rupt at ail the varions examinations as necessary. The restraints 
on discharge being confined to acts either criminal or most plainly 
fraudulent and wrong, the honest and straightforward debtor bas 
rarely need of "counsel," unless falsely attacked, when professional 
aid may become proper and necessary, and should then be compen- 
sated. There is often, however, too much interférence and objec- 
tion by the bankrupt's attorney in the ordinary examinations in 
behalf of creditors, which opérâtes in every way injuriously. "Serv- 
ices" of this kind should of course be ignored; and the much more 
common "service" in aiding the bankrupt to conceal, justify or ex-, 
tenuate questionable acts or transactions, must be equally excluded; 
since it is not "reasonable," under section 60 or section 64, to charge 
the estate, to the détriment of creditors, for services in extricating 
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or endeavoring to extricate or shield the bank'rupt from difficulties 
oaused by tis own questionable cOi^duct, 

In the simpler class of cases, to Wïiich as I understand the pres- 
t'nt case belongs, where the crëditors are net numerous and the 
assets are small, and with no opposition running into àny substan- 
tial litigâtion, |30 may be fairly adbpted as ordînarily a reasonable 
attorney's fee for the ârst brançh of the proceedings; and an ordi- 
nary fédéral docket fee of $20 be allowed in addition for the sec- 
ond braûch of the proceeding in procuring the bankrupt's discharge, 
where that bas been obtained without any substantial opposition. 
TVliere the crëditors are very numerôus,' or the assets large, or the 
situation of the estate or the proceeding itself is more complicated, 
as in co;partnership cases, the allowance should be larger, accord- 
ing to tlie greatér labor and care involved; while in contested cases 
a f urther àllowànce may, I think, be granted for such services as 
the refèreé sJiaU flnd were nècessary, subject to the qualifications 
above stàted. In the présent case an attorney's fee may, therefore, 
be allowed. 



In re WKiaHT et al. 

(E>istrict Court, D. Massachusetts. October 4, 1899.) 

No. 454. 

BANKRDPTOT-T-Tl»fE FOR APPEAL— ReHEARING. 

When thp iiistrict court, in a controversy between a trustée in bank- 
ruptcy arid a fcreditor of the estate, hàs renderèd a decree on the mérita 
adverse to the trustée, and the latter, without cuipable nteglëct, has lost 
his rightof appealing therefrom by the expiration of the tlme llmited by 
Bankruptcy; Act, § 25a, the district court may grant a rehearing, ou his 
pétition flled thereafter, for the purpose of reviving his right of appeal. 

In BankruptCyj. On pétition for a rehearing. For former opin- 
ion of the court, see 95 Fed. 807. 

Thatcher B. Dunn and James A. Stiles, for trustée in bankruptcy. 
George S. Tait, for Worcester county, 

LOWELL, District Judge. In this matter the court renderèd a 
décision July 21, 1899, and the decree was enjtered on that day. 
The questions involved were important, the sum of money involved 
was considérable, and an âppeàl by the unsuccessful party was ex- 
pected. Owing to a séries of mishaps, which it is npt nècessary to 
i-ehearse, no appeal was taken by the trustée within the lO'days 
mentioned in section 25a of the bankruptcy act. The court is sat- 
isfied that the delay was not caused by the cuipable neglect of the 
trustée or his counsel. As soon as might be after the expiration 
of the 10 days, the trustée flled in this court a pétition for a rehear- 
ing, avowedly with the object of regainîng by means of a rehearing 
the right of appeal whîçh he had lost by the expiration of time. 
The court is satisfled with its original décision upon the merits of 
the case, and will not grant a rehearing in order to give those mer- 
its f urther considération. To grant a rehearing upon. the pretense 
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of reconsidering the -merits of the case, but really to revive the peti- 
tioner's right of appeal, would be the emplojment of an unvs'orthy 
fiction. The record should show the true purpose for which the re- 
hearing was sought and granted. On the other hand, if it is with- 
in the power of this court to revive the petitioner's right of appeal 
by granting a rehearing expressly for that purpose, the court is 
disposed to talie appropriate action to that end. The question pre- 
sented. therefore, is this: Can the district court grant a motion for 
a rehearing flled after the expiration of 10 days from the date of 
the decree involved? The question just put seems to be decided in 
favor of the court's jurisdiction in Sticlvuey v. Wilt, 23 Wall. 150, 
164. In that case a party flled his pétition in the circuit court for 
the review of a decree of the district court in bankruptcy. The cir- 
cuit court decided in his favor, and the other party appealed to the 
suprême court, which decided that the proper remedy for an erro- 
neous judgment of the district court concerning the matter in ques- 
tion was by appeal to the circuit court, and not by pétition for re- 
view and revision. The suprême court therefore renianded the case 
to the circuit court with directions to dismiss the pétition for review. 
The décision of the suprême court was rendered after the time al- 
lowed for an appeal from the district court to the circuit court; but, 
in delivering the opinion of the suprême court, Mr. Justice Clifford 
said: 

"TJnable to refer the appelles to any légal remedy as matter of right, under 
the preseiit pleadings, it seems to be proper, In the judgment of the whole court, 
to suggest. that it may be that the district court will grant a review of the 
decree rendered In that court, if a proper application is presented for tliat 
purpose, which would lay the foundation, if It be granted, in case of an ad- 
verse décision upon the merits of the case, for a regular appeal to the circuit 
court." 

From this remark it seems to follow that the suprême court con- 
sidered that the district court would be justifled in granting a re- 
view of its own decree for the purpose of allowing that decree to 
be appealed from, although the application for review was present- 
ed after the time for appeal had expired. The trustee's pétition 
for a rehearing, which may be treated as a pétition for review, is 
granted as of this date. On October 10, 1899, let a decree be en- 
tered allowing proof of the claim of the county of Worcester as a 
debt entitled to priority. 



In re COBB. 

: (District Court, B. D. North Carolina. October 4, 1899.) 

Bankritptcy— RiGHTS OF Secured Cuboitor. 

A trustée in banla-uptcy is vested by law with title to ail the assets of 
the banlirupt, including securities in the hands of a créditer as collatéral; 
ànd such creditor has no right to hold the securities until paid the amount 
of his debt, nor to sell or cancel them, or realize on them by the aid of a 
court or otherwise, independently of the bankruptcy proceedings, but he 
must surrender them to the trustée, who has sole authority to reduce 
them to money, and the claim of the creditor to priority of payment out 
of the proceeds will be adjudged and administered in the banlsruptcy court, 
whicb alone has jurisdiction of the matter. 
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3. BaM^!— ^REFERENCES. ','''. '" ,' ' '" ' ' ' '' 

'Wlierè, à'ereaitor of aji iàyolvent b■ahk^'ihà¥inë about $1,300 on deposlt 
witlï him, -vfas applîed'to Ijiy htm f or: a loain éf i money, and verbally agreed 
that the balance of his accoijnt sliould bç «sed as part pf such loau, and 
^upplled the debtorwith $1,9.00 more In c^st, aiid received from Mm (though 
hè 'fiad not demànded them) securities Wot'th $7,000, tp be held as collat- 
éral,' ând -wlthiri' fpùr mpnths thereaf tejy ' the debtttf was adjudged bank- 
rUpt, Wd thatj as to.the $1,300,' the transaction was a préférence voidable 
nnder the banfcrBR.tçy act, ;being a transfer, of property to seçure a pre- 
existing debt, bwt às.to the $1,900, the transfer ,beîrig in gopd falth and fpr 
a présent fair considératlPn, thé créditer Was éntitled to be paid in full 
eut ôf the proceeds 6f thé seeurities. 

In Bankruptcy. i : : : . 

The référée certifies the foUowing fljiiiiiigB of fact and conclusion» 
of law for review: ^ ,i 

"That *n the 12th day of Octoberj 1898, J. Hay wood Sawyer having pn deposlt 
with the bajik of Gïulrkin & Cp. tfae sum of $?L,302.70, the firm of Gulrkin & 
Co., then dolng a gênerai banking business, and d'esirlng to obtain a ïoan of 
$3,000 or mpre, made application to said Sawyer for à loan'of such àmount; 
that G. W. CPbb, a ûièmber of the flrm of Guirkîn & Oà.l was Informed by said 
Sa*yer that he had :on haud in thé lapplicant's baQk the sum of $l,3Q?.7,0,.,aiid 
that hei*ould and qpuld, obt^ln for him an additlpnal ^um pf $l,9p0;: that this 
amount pf $3,202,70 was accépte.d by said Cjobb for Guirkin & Coi, and whlch, 
at the tinje of its acceptance b}^ said Oobb, tendèred and delivered certain col- 
latéral seCÙritles to the said SiWJ'èr to secnré' sàid loan, but wlthout previous 
demand or agreement therefor; that the sum of $1,302.70, then pn gênerai 
account Inisaid banls to the crédit pf J. Haywood Sawyer, was verbally ordered 
paid over.tpsaid bank, and thati tlj^ addiflpiial gum pf $1,900 was paid to said 
Cpbb, fort the use of sa.id bank, j[n c,àsh; thay tliereafter, to wit, on the 19th 
dayr of Dctpber, 1898, tïie said Gtui;;kln éip Ço., tieihg insplvent, made a gênerai 
assignjnent for the benefit ef dréditers; thàt. J. Haywpod Sawyer was em- 
ployed as çounsel for .Gulrkin & Op., bankérs, whenèver his services as coùnsel 
and attomey were required." 

The referee's conclusions pf law were, as follows: 

"From the foregolng facts I find, as acwclusipn of law, that the said Gulrkin 
& Go.,4hrough G. W. Çobb, to relieve theuiselves from financial embarrassment, 
borrowed the said giiip of $3,200.70 frorh'J. Haywopd Sawyer, and at the time 
gave as securlty therefor the collaterals referréd to in the testimony taken In 
this cause; that the' entlre sum so Ipaned the firm Pf Guirkin & Co. was for 
a présent considération, and that the transaction, from ail the évidence, I find 
to be free from fraud in tact, and the Ip^n so made was advanced in gopd 
faith to the debtors of Guirkin & Ço. tp énable ttiem te further carry pn their 
business fpr whlch the security atapve mentiéned was taken; that the said J. 
Haywood Sawyer, though the attomey for said Guirkin & Cp., was npt flxed 
with knpwledge pf the insolveney ef said bank constructivély, as such attor- 
ney, nor was he flxed with any actual knowledge .thereof. And I find that 
the said Sawyer was a purchaser in good faith, and for a fair considération, 
and said transaction free from fraud. I therefcire find that the said J. Haywood 
Sawyer is entltled tP retain the said securities until theref rom he shall be paid 
the full sum of $3,200.70, with interest at six per cent, from the said 12th 
day pf Octpber, 1898, until paid; that, from the évidence of the commissioner 
flledin this cause, I find that said collaterals soideposited for said loan amount 
to the sum of about $7,000. AU of whlch is. respeetfuUy submitted. 

"Lr. J. Moore, Référée in Bankruptcy." 

E. Jp! y^ydlett and G. W. Ward, for appellant. 
J. Haywood Sawyer, for appellee. 

PURNELL, District Judge. The référée fails to flnd as a fact, 
which is shown by the testimony, that on the day of the transaction 
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under considération there was less than |500 of currency on hand, 
or to consider'the further fact, heretofore found by the court and 
évident from the record, tliat George W. Gobb was the only member 
of the firm of Guirkin & Go.; and in making the assignaient the act 
of bankruptcy for which both George W. Cobb individually, and as 
surviving partner of Guirkin & Co., was liable, the adjudication was 
made as to both, or Cobb acting in the dual capacity. Bray v. Cobb, 
1)1 Fed. 102. The assignment was by George W. Cobb, individually 
and as surviving partner of Guirkin & Co., and not a gênerai assign- 
ment by Guirkin & Co. There is no évidence that Guirkin & Co. was 
a corporate body, but the firm seems to hâve been doing a private or 
individual banking business. The question to be considered is not 
whether the créditer, J. Haywood Sawyer, has a lien, or can retain 
tbe collaterals or security until he is paid; for it is familiar leaming, 
and conceded in the argument, that, whatever priorities, liens, or 
rights he may hâve, they must be administered in the bankruptcy 
court. After an adjudication in bankruptcy, the bankrupt court 
lakes jurisdiction of the estate and ail matters pertaining thereto, 
and will administer the saioe to a final settlement. Parties having 
or claiming an interest in the bankrupt estate must submit them to 
the bankruptcy court. Blura v. EUis, 73 N. 0. 293; Withers v. Stin- 
son, 79 N. C.'34l; lu re Gutwillig, 34 C. G. A. 377, 92 Fed. 337; 
Davis V. Bohle, 34 C. C. A. 372, 92 Fed. 325. The trustée is vested 
by law with the estate, and could by a proper action recover posses- 
sion of the securities in possession of any one as collatéral, subject 
to any yalid lien such person might bave on the proceeds of such 
securities. The vesting of.title gives him constructive possession 
of the property the instant the title passes. Such property is then 
brought into the bankruptcy court in its entirety, and under its pro- 
tection, as fuUy as if actually brought into the visible présence of the 
court. No other court and no person acting under process can, with- 
out permission of the bankruptcy court, interfère with it, and to so 
interfère is a contempt. The trustée is an oJïicer of the court, and 
his possession, actual or légal, isthe possession of the-court. Taylor 
V. Carryl, 20 How. 583; Shields t. Coleman, 157 U. S. 1G8, 15 Sup. Ct. 
570; Porter v. Sabin, 149 U. S. 473, 13; Sup. Ct. 1008; Freeman v. 
Howe, 24 How. 450; Loveland, Bankr. § 150. 

The conclusion of law by the référée, "That the said J. Haywood 
Sawyer is entitled to retain the said securities until therefrom he 
shall be paid the full sum of $3,202.70," etc., is reversed. The na- 
ture of the securities delivered to Sawyer as collatéral, as claimed, is 
not disclosed by the testimony; but he could not legally coUect, real- 
ize on, or cancel the same, but, whatever their nature, they must be 
surrendered to the trustée, who alone is authoriz«d to reduce the 
same to money, and the rights of claimant to a priority to the pro- 
ceeds thereof will be duly adjudged and administered in this court. 
This court alone has jurisdiction. 

This case might rest hère until the créditer has surrendered the 
préférence claimed, as provided he must do, in section 57g, before 
his claim can be allowai and the cause again presented for review; 
but as it is to the interest of the parties to close the estate, and it is 
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présûmed claimant, being an attotney, will comply with the law, the 
réal question may be adjudicated On the record now before the court, 
it would be useless circumloeution td require the case to be sent up 
a second time, on probably the same record. ' 

The question is not whether Sawyer can retain the securities 
given him, claimed as collatéral, but whether he is entitled to 
priority in the proceeds thereof for the payment of his debt or any 
part thereof; and, if a part, how mùch. In solving this question it 
is necessary to détermine the relationship of the parties. As to 
the 11,802.70, it appeàred on the books of Guirldn & Co., or G. W. 
Cobb.banking as Guirkin & Co., as a deposit, or the balance of a de- 
posit. A deposit is a naked bailment of goods or funds to be kept 
for the dépositor without reward, and to be returned when he shall 
require it. In the case of deposits with a banker, the relation of the 
banker with his customer is that of debtor and creditor, and does not 
partake of a flduciary character. In case of loss or failure the légal 
remedy of the dépositor is an action of debt. The balance could not 
be reached by a bill in equity, as there is no trust raised. The banker 
is nbt liable for interest, unless expressly contracted for. This is 
familiar law, for which authoritîes are abundant. On the morning 
of the day before the transaction, Sawyer was simply a creditor of 
Guirkin & Co., or G . W. Cobb doing business as Guirkin .& Co., with- 
out security. Had he drawn his check for the amount of the balance 
due him (|1,302.70), there was not enough currency (less than $500) 
in the banking house to hâve paid it. He knew Cobb was short of 
currency, for he told him he needed money, but it does not appear 
he knew how short he really was. But he did not draw a check. 
He simply said to Cobb, in effect, "use my deposit, or the balance to 
my crédit." Could this change a pre-existing debt to a loan for a 
présent considération? The account had been running for several 
months, The flrst balance showii in the évidence is January 3, 1898, 
and a balance of f 2,000 June 3, 1898. The balance was a pre-exist- 
ing debt, and there is nothing in the facts shown or found to warrant 
the conclusion that the mère words or acts of the parties could 
change its nature, to give a priority for the amount in a distribution 
of the assets of the estate in bankrùptcy. It appears there was no 
express contract, no note or mémorandum given or made, no trans- 
fer of the collaterals, whatever they were (which does not appear); 
nor does it appear that an assignment, if made, should hâve been 
recorded. Cobb simply handed over the securities. Sawyer did not 
demand or seem to désire them. It was a loose way of doing busi- 
ness, and an implied contract as to this balance being secured is too 
indeflnite, ùnder the circumstances, to give it légal effect. When, 
where, . and upon what did the two minds corne together? The 
parties do not say, and the court cannot. If there was no contract, 
express or implied, no transf er or assignment, Sawyer was a naked 
bailee. But, putting it on the strongest ground (that there was an 
implied contract; that the securities were such as did not require 
a written transf er and registration thereof, and were given to Saw- 
yer as collatéral security for the 11,302.70), it was a préférence given 
a creditor, within four months of the adjudication, for a pre-existing 



IN RE COBB. 825 

debt. Section 60, subd. b, Act July 1, 1898. The statutory pro- 
vision is not based on the knowledge of the créditer, but the condi- 
tion of the debtor. The acts mentioned in this section are not such 
as were forbidden by the common law, or generally by the statutes 
of the States; nor are they acts which in their nature are immoral 
or dishonest. In order to carry ont the spirit of the bankrupt Sys- 
tem, — an equal division of the bankrupt's property among his oredit- 
ors, — congress bas adopted a conventional rule to détermine the 
validity of thèse préférences. It bas prescribed a limit of four 
months. Any transfer made within that time is fraudulent and 
\ oidable. It is not so because such préférences are morally wrong, 
but because the act says they are. Bean v. Brookmire, Fed. Cas. 
jSTo. 1,168. Even payment may be avoided, though made in what 
aeems the ordinary course of business, and others may not, though 
made out of it. Seven days after the transaction the assignment 
was flled for registration (it may hâve been in préparation before), 
Cobb, in the dual capacity, was evidently insolvent, and the circum- 
stances were such as to put Mr. Sawyer, his attorney, on inquiry. It 
was an unusual transaction, — giving |7,000 in securities, unasked, 
for a debt, including the cash, |1,900, of less than half that amount. 
Being a préférence within four months for a pre-existing debt, — Cobb 
being insolvent, — it is void, and Sawyer is not entitled to a priority 
in the proceeds of the securities given him as detailed in the testi- 
mony. The bankrupt law (section 67e) provides: 

"That ail conveyances, transfers, assignments, or incumbrances of his prop- 
erty, or any part thereof, made or given by a person adjudged a bankrupt un- 
der the provisions of this act subséquent to the passage of this act and within 
four months prior to the flllng of the pétition, with the intent and purpose on 
his part to hinder, delay, or defraud his creditors, or any of them, shall be null 
and vold as against the creditors of such debtor, except as to purchasers in 
good faith and for a présent, f air considération," etc. 

It is not every transfer or incumbrance which falls under the ban 
of this section. Transfers made in good faith for a présent, fair 
considération, and transfers of property exempt from exécution, can- 
not be avoided. As was said in Tiffany v. Lucas, 15 Wall. 421, 
construing a similar section in the act of 1867: 

"Clearly ail sales are not forbidden. It would be absurd to suppose that con- 
gress intended to set the seal of condemnation on every transaction of the 
bankrupt which oceurred within six months of banl^ruptcy, without regard to 
its eharacter. A policy leading to such a resuit would be an excellent con- 
trivanee for paralyzing business, and cannot be iniputed to congress without 
an express déclaration to that effect. The Interdiction applies to sales for a 
fraudulent object, not to those for an honest purpose. The law does not recog- 
nize that every sale of property by an embarrassed person is necessarily in 
fraud of the bankrupt act. If it were so, no one would know wlth whom he 
could safely deal; and, besides, a person in this condition would hâve no en- 
couragement to make proper efforts to extricate himself from difflculty." 

On the day that the |1,900 was loaned, Cobb was in flnancial dis- 
tress, individually and as Gruirkin & Co. He probably knew he was 
on the verge of flnancial disaster, but had not openly failed. He 
went to his lawyer and told him he needed |3,000 or |.3,500. If 
Sawyer knew or had reasonable grounds to suspect his condition, 
and. to aid him in his efforts to save himself or his bank from fail- 
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ure,'lent him the money, and toolj;,!though he did not demanda securi- 
ties as ^a pledge, it was a pres^t, fair considération, 'wpuld fall 
within the exception, and not ber a violation of the bîfnkruptcy act. 
The distinction, at last, is one of intent and bona fides. A man 
really iiisolvent, fearing failuré, but not having openly failed, and 
hoping; to overcome his business djifiiculties, violâtes no provision of 
the bankrupt law by pledging his property for money l^t him in 
good faîth; the money being lent àt the time the pledge is made, and 
the lender having no reason to suppose otherwise than that the loan 
is to give effect to hopes the dcttor might well cherish under such 
circumstances. Tiffany v. Institution, 18 Wall. 376; Çlark y- Iselin, 
21 Wall, 360. The pledge seems to h^ye been excessive, if the se- 
curities are solvent,--i|7,000 for |l,900,— but this càii inake no ma- 
teriajt différence. Sawyer is entijied tô a priority in the proceeds 
of sùch securities, wlien the sam^ aire surrendered to the trustée and 
by him réduced to^mo^ey as provided in the statute, for the repay- 
ment 9f $1,900, and légal interest (6 per cent.) from October 12, 
1898, until paid. . As to the pre-existing debt of |l,âp2.70 he wili 
sharepro rata with other creditiîrs in thp distribution of the estate. 
If swch securities are not surrenâer^(i to thé trustée, that officer will 
take s\içh proceedings à^ he may. be advised, to' recove|:, the same. 



In re JEFFBRSON. 

(District Court, Di- Washington» E. D. September 22f;.1809.) 

1. EXAMINATIOSTS, IN BaNKRUPTGï— CpMPK'^ENCY— WlFB OK ËaNKRUPT. 

Molière the law of the state proyidès that a wjfè ?liall iiot be examined 
as a witiiess for or against her liiisband wlthout bis consent, nor as to 
any communication made to her by him during the marriàge relation, the 
■wifè of a banltnipt, under examination as a witnesg ;in ,tbe banliruptcy pro- 
ceedings, cannot be lequired to disclose any communications made to her 
by her husband respectiia^ his property or his income., 

2. SAMB— PltlVILEGBD COMiiUNICATIONS-^CôNSTITUTIOKÀi, LAW. 

To compel the wlfe of a banlirupt, under examination aa a witness in 
the banlsruptcy proceedings, to diselose confldential communications made 
to her by her husband in regard to his property or liis income, would be 
eontrary to the fourth àmendmèiit to fii6 constitution of the United States, 
prohibiting "unreasonable searches and seizures." 

In Bànkruptcy. Hearing on objections to, questions propounded 
by an attorney representing creditors to the wife of the bankrupt, on 
her examination as a witness in the bànkruptcy proceedings. 

William G. Graves^ for petitioner. 
H. M. Stephens, for creditors. 

HANFOED, District Judge. This is a case of voluntary bànk- 
ruptcy, and an inquiry is being prosecuted before the référée by credit- 
ors, with the objçet of tmcovering a supposed fraudulent concealment 
of assets and income, in the progress of which the wife of the peti- 
tioner, having appeared as a witness, and being interrogated by coun- 
sel for creditors, gave an affirmative answer to a question whether, 
from conversations with her husband, she knows what his business is, 
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what his income is, and what money he makes or receives.from vari-, 
oiis ^ourceé. Thereuprin tlie attorney for the credîtors propounded 
the; foUowing questions: 

"From what he lias said to you, what do you know about ît? What, if an^- 
thlng, has Mr. Jefferson said or communicated to you wîth référence to his' 
business or his income since your marriage to him? When he would get his 
monthly income, would he turn tliat over to you?" 

Te each of said questions counsel for the petitioner objected on the 
ground that in this state a wife cannot be examined as a witness 
against her husband without his consent, and communications made 
by a husband to his wife are privileged. 

Section 21 of the bankrupt law provides that : 

"A court of bankruptcy may, upon application of any offlcer. banlcrupt, al 
«reditor, by order require any designated person, including the banlîrupt, who 
is a compétent witness under the laws of the state in which the proceeding» 
are pending, to appear in court or before a référée or the judge of any state 
court, to be examined concerning the acts, conduct, or property of a banli- 
rupt whose estate is in process of administration under this act." 

This leaves the question as to whether the wife of a bankrupt is a 
compétent witness to testify concerning his acts, conduct, or prop- 
erty to be determined by référence to the laws of the state in which 
the proceedings are pending, provided the state laws are not répug- 
nant to the constitution of the United States. Counsel for the credit- 
ors insist that the inquiry now in progress resembles a proceeding in 
aid of an exécution under the Code of this state, and on the authority 
of Frankenthal v. Solomonson (Wash.) 55 Pac. 754, the claim is 
made that the husband is not an interested party, and that he has 
no right tô interpose an objection to the questions, and that section 
1649, 2 Hill's Code, which provides that "a husband shall not be ex- 
amined for or against his wife, without the consent of the wife, nor 
a wife for or against the husband without the consent of the husband; 
nor can either, during the marriage or afterwards,be, without the con- 
sent of the other, examined as to any communication made by one to 
the other during marriage, * * *" is not applicable in such pro- 
ceedings. In the case referred to, after the return of an exécution 
unsatisfîed, a proceeding against the wife of the judgment debtor was 
instituted to reach property alleged to be in her possession which in 
fact belonged to her husband; and although the only object of the 
proceeding was to discover liroperty of the husband, and seize it for 
the satisfaction of a debt of the husband, the suprême court of this 
state decided that he was not a party to the proceeding, and in the 
opinion the judges say, "We think it may be said [the husband] is 
not interested in such a sensé as to preclude the examination of the 
wife as a witness for the plaintiff." The opinion yields assent to the 
authorities cited by counsel for the respondent to the point that, in 
cases in which both husband and wife are parties, neither can be ex- 
aminedlas a witness by the adverse party without the consent of the 
other. Therefore the décision is based upon the opinion of the judges 
that the husband was not a party to nor interested in the proceedings, 
and for that reason I cannot consider it as an authority in point in 
this case. Mr. Jefferson is the party of record in whose favor the 
proceeding was instituted, and against whom the inquiry is directed. 
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iWhatever interest he may or may not haye in money or other prop- 
érty involved is not the only matter tb be considered, ^e certainly 
has an important interest in the resuit pf the inquiry, by reason of the 
effect which naay be given to it in the détermination of the question 
whether or not he may hâve the beneât of the bankruptcy law by 
being discharged f rom liability for his debts, or, if any évidence tend- 
ing to prove that he has attempted to conceal fraudulently any assets 
belonging to his estate shall be elicited from compétent witnesses by 
this inquiry, it will hâve to be considered by the court upon the hear- 
ing of his application for a discharge. The case is not within the 
rule laid down in Frankenthal v. Solomonson, but is fairly v^^ithin the 
statute as interpreted by the suprême court in that case. 

There is another reason for sustaining the objections, which is con- 
troUing. The fourth amendment to the constitution of the United 
States . déclares, "The right of the people to be secure in their per- 
sons, houses, papers and effects, against unreasonable searches and 
seizures, shall not be violated." Of what avail is it to protect a mati 
in his péi*son, house, paperS, and eflfects, if the members of his family 
mây be dragged before an inquisition, and compelled, on pain of in- 
carÇepaltion in a common jail, to divulge the corifldential communica- 
tions made to his wife? The unreasonableness of such a proceeding 
consists in its tendency to destroy that confidence between husband 
and wîfe^ necessary to harmony and happiness in the marriage rela- 
tion, whiéh it is the policy of the law to liold sacred, and in the strong 
tepiptation to commit per jury to which it must iiecessarily expose 
a woman during coverture. In the argument it has been urged that 
the inquiry is necessary to prevfiiit fraud and injustice, but the same 
argument would be equally potent in fâvor of the right to search the 
personS of a bankrupt and his wif e, and ransàck their home, to find 
hidden Avealth. The rights of crèditors are important, but they do 
not outweigh the interest which the public has in preserving the 
peace and happiness of familles. For thèse reasons I hold that ail 
communications which Mr. Jefferson may hâve made to his wife re- 
specting his income or property are privileged. Objections sustained. 



In re THOMAS. 

(District Court, D. Wasliington, S. D. September 25, 1899.) 

Bankruptcy — Homestbad Exemption — Rights of Mohtgagee. 

"Wiien a mortgage, recognized as valid in the banl^ruptcy proceedings, 
covers an undivided f ractional part of the real estate out o£ which the 
bankrupt clàims his hômestead exemption, the court will not order the 
trustée to partition the land as between tlie bankrupt and the mortgagee, 
and set apart to the former a designated portion, to be held by him as 
his horaestead in severalty and free from the mortgage, as this would 
change, and might impair, the security of the mortgagee. But the bank- 
rupt may apply for an order to sell portions of the land not actually occu- 
pied as a hômestead, and apply the proceeds in payment of the mortgage. 

In Bankruptcy. By a stipulation, the bankrupt and the trustée of 
his estate submit to the court for décision the question as to the 
right ôf the bankrupt to hâve a partition of his real estate, as against 
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mortgagees holding mortgages upon an undivided five-eîghtliB there- 
of, so that there might be set off to him a homestead clear of liens. 
Application for partition denied, with leave to appiy for an order to 
sell land not occupied as a homestead, and apply the proceeds to the 
payment of the mortgages. 

H. J. Snively, for bankrupt 

Whitson & Parker, for trustée. 

HANFOKD, District Judge. At the time of instituting thèse pro- 
ceedings, the petitioner was residing in a house situated upon block 
22 of Schanno's addition to Yakima City, and he still résides there 
with his family. That block, together with block 21 of the same ad- 
dition and an adjacent tract of 40 acres, is community property of 
the petitioner and his wife, and is incumbered by several mortgages 
which they executed in the year 1894. The mortgages do not affect 
the entire estate, but only an undivided five-eighths thereof. By the 
appraisement which has been made, the value of the property is esti- 
ma ted as follows: Block 21, flOO; block 22, with improvements 
thereon, ^1,900; 40-acre tract, with improvements thereon, |4,560. 
The exemption law of this state allows a homestead, including the 
family dwelling house and the land on which it stands, not exceed- 
ing in value $2,000, and the trustée has awarded to the petitioner as 
his homestead said blocks 21 and 22, subject to the existing liens. 
The petitioner claims that, under the provisions of the bankruptcy 
law, he is entitled to hâve his exemptions '^set apart," and there- 
fore it is a necessary part of thèse proceedings to partition the real 
estate between the mortgagees and him, and set apart a designated 
portion, worth not more than the value of his unincumbered interest 
in the whole, as his homestead, to be held by him in severalty and 
free from the mortgages. 

The mortgagees hâve not proved their debts, nor appeared to con- 
test this claim, but, without hearing them in opposition, it appears 
to me to be a plain and incontrovertible proposition that the court 
has no right to impair the security which they hold, nor to discharge 
any part of the property from the liens thereon, until the debts se- 
cured thereby shall hâve been paid in full. In other words, the court 
cannot arbitrarily substitute other security for and in place of that 
which the mortgagors and mortgagees contracted to give and re- 
çoive. The whole of the 40^acre tract may be actually worth more 
than the undivided flve-eighths of the several parcels, and yet not 
be as readily convertible into cash, nor as désirable to the mort- 
gagees, and, until they reçoive what is due them, they cannot be com- 
pelled to relinquish any supposed advantage which they bargained 
for. 

I direct that an order be entered conflrming the award made by 
the trustée; but, in order to protect the homestead right of the peti- 
tioner as far as may be done consistently with law and justice, I 
will say now that an application may be made to the court for an 
order to sell the 40-acre tract free from liens, and upon the hearing 
of such an application, after due notice to ail creditors, unless good 
cause to the contrary be shown, I will order such a sale, and direct 
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t^ts,9.Wacli of the propeeds as maj be ayailable î^nd necessary for 
i:îië!j)|ii?^ë»é 'bjë àpplied îii' paynlent ofïhk tiiortgagë debts. So far 
as^'ïhé'ptcN^eedi'of the sale willrëacti In that direction, thé home- 
làtèâH'wfflbëcléarédof liens, and I do net know ôf any other lawfal 
method' bf ï)rocë(lurè to aècomplish that réstdt. 



NBUSTADTBR et al. v. CHICAGO DRY-GOODS CO. 
(District Court, D. Washington, B. D. September 15, 1899.) 

1. Bankkcptcy — INVOLDNTAHT Pétition— Intkuvention. 

Wliç^-je tlie issues arlslng upon a pétition in inyoluntary bankruptcy were 
deci^ed adverseiy to the petitioners, and an order made dismlssing the 
procéédings, nb notice 6f the proposed dismissal being given to the other 
credltors, and thereaftér an Intervening pétition was ffled by creditors 
whohad not previously alppeared, clmrglng collusion between the original 
partiesi^ad the introduction of false évidence, and askijag for an order 
reinstatli^ç lie case and; for leave to présent new évidence, Jleid, that this 
pétition epuld hot be graiited, as thè tlme had passed for Intervention, but 
that thé èaid credltors mlght brlnè a new and indepéndent pétition in 
banktuptoy^ against the debtor, based on grounds eXistitag at the time of 
its flling, in the proseeution of which they would not be estopped by the 
judgment , pf , ^}sinlssal. ; i , 

3. Same— D^sMj^sAii oï- PRppiîBpiNGS— Notice to Creditors. 

' The proViblonè of t' 5 bkhKruptcy act, that "creditors shall hâve ten 
days' notice of the prôpbsed dlsiùlssâl of the proceedings" (section 58), 
:and that ni; "pétition "shall not be idismissed by the petitioners or for 
waut pf pro^ecutloa oj i by coijsent of, parties until after notice to the 
creditors-j' Section 59), relate only tç dismissals, which withdraw the case 
;' wlthout its baVing been submltted to the court for décision oh the merits, 
and not'to dismissals which foUOw as thé resuit of a trial or hearlng on 
the merits'. , : 

3. Same— Objections to Intervention— Demurber. 

Where, after a pétition in involuntary bankruptcy has been tried and 
dlsmlsspd, .other credltors file a pétition asking to hâve the. case reinstated, 
and foi* ifeîyÇ to intervene and prosecute it, the propei; mettiod of present- 
ing objections to such pétition Is not by demUrrer, but by motion to 

I strlke it f nom the flles. : 

. , ■ I i ... 

In Bankruptcy. 

The référée, , a^ter hearlng the évidence, made findings adverse to the peti- 
tloning credltors; and, without opposition on their part, ah order dismissing 
the proceediiigs wa.s signed by the Judgé at chambers, no notice of the pro- 
posed dismissal hàviiig been given to Other creditors. Therèûpon creditors 
who had not prevlpusly appeared filed a pétition réitéra ting the charges against 
the défendant çontained lu, the original pétition, and also alleging that the 
évidence submltted to the référée as .to the amounts of the defendant's assets 
and liabilitlès vrâs untrue, and that thé proseeution of the case had been aban- 
doned by thfe original petitioners pursuant to a eoUuslvé ariAhgement between 
them and the defefadant whereby said petitioners were to secùre an unlawful 
préférence in the payment of their debts, and praying for an order reinstatlng 
the case, and for leave to intrpduce additlonal évidence. Heard on demurrers* 
to the intervening pétition filed b^ the original petitioners and by the défendant. 
Demurrers sustained. • • : : , 

E. H. Bèlden, Binkley & Taylor, and Danson & Huneke, for inter- 
veners. 
Stern, Hamblen & LuDd, for original petitioners, 
Mount & Merritt, for défendant. 
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HANFOED, District Judge. The défendant'» answer to the origi- 
nal pétition admitted the giving of a mortgage as security to one of 
its créditera, but denied insolvency, and this issue has been tried and 
fally adjuéicated as between ail parties who were before the court 
at tte time. As to them the judgment is final and conclusive, un- 
less it be reversed for error or impeached for fraud; but strangers 
to the record are not estopped, and they cannot be hindered by it 
from relitigating the same questions in any lawful proceeding. The 
fifty-eighth section of the bankruptcy law provides that "creditors 
shall hâve at least ten days' notice by mail, to their respective ad- 
(Iresses as they appear in the list of creditors of the bankrupt, or as 
iifterwards flled with the papers in the case by the creditors, unless 
they waive notice in writing, of * * * (8) the proposed dis- 
uiissal of the proceedings"; and the flfty-ninth section provides that 
"a voluntary or involuntary pétition shall not be dismissed by the 
petitioner or petitioners or for want of prosecution or by consent of 
parties until after notice to the creditors." It is my opinion that 
rliese provisions of the law relate to dismissals which in effect with- 
(iiaw the cases without submission to the court for its décision up- 
cm the merits, and there appears to be no requirement of notice, to 
creditors who hâve not appeared, of trials or hearings in involuntary 
cases; but, if the law does require notice to ail creditors of hearings 
iipon the merits, still the rendering of a final judgment without no- 
tice to the creditors would be an irregularity or error, the effect of 
which would be to make the judgment voidable or réversible as to 
Itarties to the record, and void as to others. In this case the origi- 
nal petitioners and the défendant hâve by their opposition to the pé- 
tition of the interveners waived ail their rights to assail the judg- 
ment, and it is contrary to good practice to permit new parties whose 
rights are in no way affected to corne in now to disturb it. Thèse in- 
terveners are at liberty to commence a new and indépendant pro- 
ceeding for the assertion of their rights, and this judgment cannot 
be pleaded against them, for the reason that, as they were not noti- 
fied, the court did not hâve jurisdiction to render a judgment bind- 
ing them. 

The flfty-ninth section gives to creditors. other than the original 
petitioners, the right to "at any time enter their appearance and 
join in the pétition, or file an answer and be heard in opposition 
to the prayer of the pétition." This provision must necessarily be 
constmed to give the right to join in the pétition only during the 
pendency of the proceedings. There is no right given to other cred- 
itors to come in and take the conduct of a case ont of the hands of 
the original petitioners, and it cannot reasonably be presumed that 
congress intended to authorize différent creditors to come in suc- 
cessively and retry issues which hâve been decided, and in that way 
make the pendency of involuntary cases perpétuai. 

It is insisted that, unless this case can be reopened, the interven- 
ers will be prejudiced, because the lapse of time since the giving of 
the mortgage which was specifled in the original pétition as an act of 
bankruptcy will prevent any attack upon that transaction in a new 
proceeding, and the préférence given to the mortgagee cannot be 
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avoided. This may be conceded, but tbe rights of the parties are 
fi^e(J by law, and the conséquences of delay on tlie part of the mter- 
veners must be the same, whether they commence proceedings in 
their own behalf in a new case, or take up the old case at the point 
where the original petitioners left it; for, since the time has gone 
by for them to join in the original pétition, they must fight their own 
battle, and oh grounds existing at the time of their flrst appearance 
in court, 

I consider that the demurrers are out of place. The objections to 
the pétition should hâve been presented by a motion to strike it from 
the files. However, the objections to the pétition are necessarlly 
fatal, in whatever way they may be urged, and therefore the demur- 
rers are sustained. 



In re SMITH. 

(District Court, W. D. Texas, El Paso Division. October 2, 1899.) 

No. 7. 

BANKHtJPTCT— Exemptions— "Wearing Apparkl. " 

Where the state statute (Eev. St. Tex. art. 2397) exempts from exécu- 
tion ail "wearing apparel" of the debtor, a bankrupt is entitled to elaim 
as exempt a diamond stud, worth $250, habitually worn by hlm, during 
several years past, in the front of his shirt, and for the purpose of fasten- 
Ing the shirt together, when there are no circumstarices connected with 
Its acquisition or use tending to show fraud or bad faith towards his 
credltors. 

In Bankruptcy. On question certified by référée in bankruptcy. 

Frank E. Hunter, for bankrupt. 
Z. B. Clardy, for contesting créditer. 

MAXEY, District Judge. When this cause was flrst submitted 
to the court upon the certiflcate of the référée, it was returned for 
further proceedings. 93 Fed. 791. The errors of procédure having 
been corrected, the référée certifies the foUowing question : "Is a dia- 
mond of the value of two or three hundred dollars, which is set as 
a shirt stud, and is habitually worn as such, exempt to a bankrupt, 
under the statute of Texas, which exempts ail wearing apparel?" 
The trustée yalued the , diamond at |250, and set it apart to the 
bankrupt as exempt property. The référée, on the other liand, 
held that it cpnstituted a part of the bankrupt's estate for distribu- 
tion among his creditors. When Smith filed his pétition in bank- 
ruptcy, he was a saloon keeper at El Paso, and the diamond was 
hought by him in 1888. The additional facts pertinent to the ques- 
tion submitted are embodied in the following written stipulation of 
counsel: , ; , 

"Philip Smith, at the time he filed his pétition in bankruptcy, was iiot a 
constituent of ra family, and he has not been since then, and is not now, a 
constituent of a family. The diamond stud in question Is a ^hirt stud, and is 
used by said Smith, and has been eoritiriuously worn by him in the front of 
hia. shirt,' for the purpose of fastening his shirt together. The said Smith, 
for the past twelve or fifteen years,. has not bad or voru any shirts except 
those which open in front." 
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Tl.e décisions upon the question of exempting jewelry from forced 
sale are conflicting, and each case must dépend upon its own peculiar 
cii'cumstances, considered in connection with the statute to be con- 
straed. In re Steele, 22 Ped. Cas. 1202 (No. 13,346); Montagne t. 
Kichardson, 24 Oonn. 338. The Texas statute, which controls the 
décision of this case, reserves "to persons who are not constituants 
of a family, exempt from attachment, exécution and every other spe- 
cies of forced sale, * * * ail wearing apparel." Bev. St. art. 
2397. The statutes of some of the states exempt only necessary or 
proper wearing apparel, or wearing apparel not exceeding in value 
a named amount, or some similar modifying word or expression is 
used to limit the exemption. But the phraseology of the Texas stat- 
ute is as comprehensive as language can make it, and, as has been 
seen, exempts from forced sale ail wearing apparel. In this connec- 
tion, it may be remarked that the exemption laws of this state are 
liberallv construed in favor of the person claiming the exemption. 
Alsup V. Jordan, 69 Tex. 300, 6 S. W. 831; Green v. Raymond, 58 
Tex. 80; Betz v. Maier, 12 Tex. Civ. App. 219, 33 S. W. 710. In 
the case last cited it is said bv Ghief Justice Fisher, at page 221, 12 
Tex. Civ. App., and page 711, .33 S. W., that : 

"Thèse libéral views may be further pursued in other cases, notably St. 
Louis Foundry v. International Live Stock, Printing & Publishing Co., 74 
Tex. 651, 12 S. W. 842, where it is held that the press, type, and material 
belonging to a firm of printers is exempt as the to.ols and apparatus belonging 
to a trade and profession, and that such exemption may be claimed by one of 
the individual members of the firm. A Jack is exempt under the provision 
exempting two horses. Kobinson v. Robertson, 2 Willson, Civ. Cas. Ct. App. 
§ 254. And in AUison v. Brookshire, 38 Tex. 200, the word 'horses' in effeet 
Is held to be a generic term, and under the statute exempting two horses It 
was construed to embrace a mule. In Rodgers v. Ferguson, 32 Tex. 533, 
drays and carts are held to be included within the term 'wagon' when used 
in the exemption statutes. In Cobbs v. Coleman, 14 Tex. 596, an exemption 
of a horse is held to extend to things that would make his use bénéficiai, and 
therefore a saddle, bridle, etc., are exempt. Dearbom v. Phillips, 21 Tex. 
451, decided that the exemption of a horse would include a rope. In Cône v. 
Lewis, 64 Tex. 333, it is held that an exemption of a wagon will include a 
dray; and the court there say: 'To a person pursuing the business of a dray- 
man, such an exemption would seem particùlarly appropriate, and in harmony 
with the spirit of the statute which exempts ail implements of husbandry, 
and ail tools, apparatus, and books belonging to any trade or profession.' In 
Alsup V. .Tordan, 69 Tex. 300, 6 S. W. 831, under the term 'household and 
kitchen furnitiire.' a piano was held to be exempt; and the doctrine is there 
announced that the exemption is not alone extended to those articles of fur- 
niture that are necessai-y to supply the wants o£ the family, but it extends to 
ail furniture, useful or ornamental, that is used by the family." 

Thèse cases illustrate the extrême liberality of our courts in con- 
struing exemption laws, but no one of them involves the précise 
question submitted to this court for détermination. What is wear- 
ing apparel? The circuit court of appeals for this circuit, speaking 
through Judge McCormick, deflned it as follows: 

"The phrase 'wearing apparel,' as used in exemption laws, has its popular 
sensé, and includes ail the articles of dress generally worn by persons in the 
calling and condition of life and in the locality of the résidence of the person 
claiming the exemption. It includes whatever is necessary to a décent ap- 
pearance, and to protection against exposure to the changes of weather, and 
also what is reasonably pi*oper and customary in the way of ornament. A 
90 F.— 53 
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plain gol^.Tsptoli, worth not more than $50, ,1s UQt usually worn habltually by 
fariners and coùntrymerchants as an ornainent; but in this day, when every- 
thing ïn6vés ()û ischèdule titiie, a watch is an emihently ;tiseftil, if not an abso- 
lutely n^cesisary, article of dress. We conelude that where, as in Alabama, the 
exemptiftniilaSFs embrace thé homesteadj of every citizen, and sucb personal 
property as he may bave to the estent in value of $1,000,, 'and, in addition 
thereto, ail necessary and proper wearing apparel for himself and family,' a 
fair cbhfetràctibn' Bf this last provision will incliide within the ibeaning thereof 
the ■wàtch wtotn by the appellee. tJndér différent âtatutes in other states 
than Alàbamà the décisions are conflictîhg." Sellers v. Bell, 36 0. C. A. 513, 
94 Fed. 811, 812. . , , ,; 

It was said by Judge Hammond, in Ee Stëele, 22: Ped. Cas. 1202 
(No. 13^349) : ' 

"It wôwld not be doihg any great violeûce to themeanîng bfthe term 'wear- 
ing apparêl,' as used in, the bankrupt aQt,'to iricludo in it a;igold watch of mod- 
erate value. ; T^e définition of the word 'apparel,',, as glvg^jby lexicographers, 
is not ebj:(flnédito clothing; the idea of prnamentation sçems to be a rather 
prdmlnéBt' éleiàieflt in thte Word, and It Is not Imiiroper, to say that a man 
'Wears'-a. •vfratch or 'wears' a Cane." ' '•'' 

And in l'oivn^ v. Pr^tt, 66 Am. Dec, 727, the àupreine court of New 
Hampsïiire çniplojed the foUowing lahguage: . , 

"Articles of jeweiry, designed to be worh Tjpon. the,I>e^Spn ais ornaments, 
are not wearing apparel, in the populàr sénse of the tetûà. As understood in 
its ordlnftry signification, it taeans clothingj— gàrments wom: to protect the 
person f rom éxpdsure,— and - ndt articles usfed' ' for ornamènt' merely. In its 
original signifleatlon, the word 'apparel' < nsày hâve a mbrè extensive meaning, 
Including not ffietely vestuœ,— hàbilimentS' for coverinigi'the person,— but ail 
ornaments and décorations Worn wlth the vesturei" 

In Selleps y. Bell and in Re Steele a gold ^^.tct was held exempt; 
but in Towns VJ Pratt (the statute exempting wearing apparel nec- 
essary for the debtor and his family) a breastj)in was held not ex- 
empt, ÏJefer^iice is also rdadè to the îolloHving aùthorities bearing 
upon tlje s4tject: Fi^azier v. Barnum, 19 N. J. liq. 316; Coward v. 
Bailroad Oo;, 57 Am,iÉep. 226; Mack v. Parks, 69 Am. Dec. 267; 
Richardson v! Buswell, 43 Am. Dec. 450; note to Eofckwell t. Hub- 
bell's Adm'rSj 45 Am. Dec. 251-256; Richapdsdà y. Hall, 124 Mass. 
228; In re Cotib, 5 Fed, Cas. 1123 (îsTo. 2,92(i);^9: Am. & Eng. Enc. 
Law, 38; Thomp. Homest. & Ex. § 786 et seq. 

The diffleulty of reachiûg a satisfactory conclusion upon the 
question iinâer considéïation will be fuUy àpj>réciated after the 
foregoing authiorities shàll haye been carefully, ànalyzed. Without 
attempting to explain or reconcile conflicting judicial opinions 
which deflne wearing apparel and discuss its exemption, the court 
is inclined to adopt the view that an article, althongh ornamental, 
may, under some circuinstances, be classifled as Wearing apparel, 
while, abstractly considered, it would not be regarded as vesture. 
The use to which it is applied should be considered in determining 
its Category. r If worn; as a mère ornamènt, and intended simply 
for display, without serying a usefui purpose, it would scarcely be 
regarded as exempt property on the ground that it was wearing 
apparel. But if it be used to complète and perfect some part of 
the vesture, such as a shirt, would it not, although ornamental, 
form a part of the shirt, and hencé become wearing apparel? That 
a shirt is wearing apparel will be readily conceded. Buttons are . 
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necessary to complète the garment, and when sewed to the shirt 
form part of it. If the buttons are thus attached to the shirt, they, 
like the shirt itself, become wearing apparel. Why, then, should 
net a detached buttpn or shirt stud, which is bona fide and contin- 
uously used for the same purpose, be assigned to a like category? 
What Sound reason can be urged for holding the one to be wear- 
ing apparel and the other not? Both serve precisely the same use- 
ful purpose, the only différence boing that in the one case the but- 
ton is attached to the sbirt by thread, and in the other it remains 
unattached, but always rèady for use. No objection can be made 
on the ground of value, because the statute imposes no limitation 
as to value; nor can it be urged that the article is not necessary 
or proper for the reason that the statute exempts ail wearing ap- 
parel, without référence to its necessity or propriety. The statute 
is satisfied if the debtor has acted in good faith, and has applied 
the article claimed to be exempt to its proper and legitimate use 
as wearing apparel, and no inquiry will be made as to its value or 
appropriateness. llpon this point thé chancellor in a New Jersey 
case has aptly said : , 

"The lace shawl is wearing app3.rel, and by làw Jn this state ail wearing 
apparel is exempt from exécution. "Whether the shawl is of greater value than 
she ought to wear in her condition in life as to property cannot be inquired 
into. It was bought for her use before the complainant's judgment or claim. 
The only inquiry which could be made is whether it is held in good faith, as 
wearing apparel, or purchased for the purpose of putting the price beyond the 
reach of creditors." Prazier v. Bamum, 19 N. JT. Eq. 318. 

V The facts of the présent case disclose that the bajikrupt has con- 
tinuously worn the diamond stud in question for the past 11 years 
for the purpose of fastening -his shirt front, and there is nothing in 
the record tending to show fraud or bad faith. The circumstances 
of the case, considered in connection with the Texas statute, and 
the libéral construction placed upon it by the courts of this state, 
lead to the conclusion that the diamond stud owned by the bank- 
rupt constitutes a part of bis wearing apparel, and it therefore 
forms no part of the estate to be distributed among his creditors. 
The question certified by the référée will be answered in the af- 
firmative. 



UNITED STATES v. WELLS, FARGO & 00. EXPRESS. 

(District Court, S. D. California. November 9, 1898.) 

No. 1,077. 

Intebnal Retenue— Stamp Tax — Express Company' s Rboeipt. 

Under Act Cong. June 13, 1898, Sehedule A, relatlng to stamp taxes, 
which makes It thé duty of every carrier to issue to the shlpper or con- 
signer, "froM whom any goods are accepted for transportation," a bill of 
lading, to which a revenue stamp shall be attached and canceled, and 
providlng that any failure to issue such bill of lading shall subject the 
carrier to a penalty, it is only when the carrier aecepts a consignment 
for transportation that he is required to issue a stamped bill of lading; 
his refusai to accept goods offered for shipment does not expose him to 
the penalty of the act. 
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Action to recôver a penalty under tlie provisions of the internai 
revenue ïaw of June 13, 1898 (Schedule A, "Stamp Taxes"). Heard on 
demurrer to complàint. 

Frank P. Flint, Ù. S. Atty., and F. G. Finlayson, ASst U. S. Atty. 
Grraves, O'Melvéliy & Shanklaûd, for défendant. 

WEluLBOBN, District Jùdge. The complaint allèges that on the 
llth day of July, 1898, P. J. Zeehândelaar, at the city of Los Angeles, 
CaJL. presented to défendant a certain package, addrçSsed to Fred 
L. Baker, Esq., San Pedro, „CaI., and demanded that , the défendant 
foçwarà and transport saîd package to said Bakei*, at San Pedro, Gai., 
and issije to said Zeehândelaar a bill of lading, and àttach thereto 
and çàricel a stamp of the value of one cent, and that défendant re- 
fusedj ^nd stilV refusés, to isSue said bill of ladin^, stamped and 
canceiéd as demanded, and thàt, by reason of such refusai, the dé- 
fendait has subjected itself to a penalty of $50 foi* the benefit of the 
United States, acCording tp the;' provisions of section 26, Schedule A, 
"Stamp Taxes," of the revenue laW of Juhe 13, 1898, for which pen- 
alty the.plaintiff prays jùdgment. . Défendant demurs to the com- 
plaitlt, ùpon the groiind, aw^ng Others, that the Complaint does not 
State facts sufflcient to constitute a cause of action. The présent 
heating is on the demurrer. 

GÔÛhser foif both parties haye assumed, in their briefs, that the 
(lileàtibn befoi*é tlie court is thife: Does the revenueUaw of June 13, 
1898, vs;here it requires a bill of lading to be stamped) impose the 
cost of the stamp upon the express company or ùppn the shipper? I 
hâve ca.ref ully examined the pleadings, and am satisâed that no such 
question is préselited. The provision ôf thfe revenue law hère perti- 
nent is as foUoW^: 

"It snall be the duty of every railroad or steàmboa,t cpmpany, carrier, ex- 
press company, oi" coïporatlon or peréon Whose occupation is to act as sucli, to 
issue to the shipper or consigner, (tr bis ageiït, or person 'from whom any 
gooâ» affe accepted for transportation, a bill of lading, manifest, or other évi- 
dence, oî receipt and forwardlng for each shipment received for earriage and 
transportation, whethér in bulk or in boxes, baies, packages,' bundles, oi not 
s6^ inelosea or included; and therè Bhail be duly àttached and: canceled, as is 
in this act provided, to each of said bills of lading, manlfests, or other memo- 
randuna, and to each dupllcate tbereof, a stamp of the value of one cent: pro- 
vided, that but one bill of lading shaU be required on bundles or packages of 
ne\rspapers when Inclosed in one gênerai bundle at the time of shipment. 
Any failure to issue eûch blU of làding, manifest, or other mémorandum, as 
herein provided, shall subject such railroad or steamboat company, carrier, 
express company; or corporation or persoh to a penalty of fifty dollars for 
each ofCense, and no such bill of lading, manifest, or other mémorandum sliall 
be used in évidence unless it shall- bïi duly istamped as aforesaid." 

It, will be seen, from evën a cursory reading of this clause, that 
the dùty which it imposes upon the express'coïnpany is to issue a bill 
of lading only where "goods are accepted for transportation," or 
"for each shipment received for earriage and transportation." The 
complaint not ônly fails to allège that the company accepted for 
shipment the package in question, but the implication is to the con- 
trary. Whatever may be the liability of an express company to a 
shipper, on account of its refusai to accept goods ofEered for earriage 
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and transportation, such refusai is not a violation of the revenue law. 
Ttie penalty of said law is incurred only where a company accepta 
goods se offered, and then refuses to issue for them a bill of lading. 
The Illinois case cited in plaintifl's brief does not apply to the case at 
bar, because that was not an action to recover a penalty under the 
revenue law, but mandamus to compel the company to perform its 
duty, as a common carrier, of accepting goods offered for shipment. 
The demurrer to the complaint will be sustained. 



WILKINS V. UNITE» STATES. 

(Circuit Court of Appeals, Ihird Circuit. September 21, 1899.) 

Nos. 1 and 2, Marcli Term, 1899. 

1. Criminal Law — Offenses against United States. 

While criminal offenses against the United States are wliolly statu- 
tory, and indictments therefor must flnd their warrant in tlie provision 
of some statute, the fact that an act of congress creating an offense— 
such as the det'acement or removal of revenue stamps or marlss or brand» — 
delegates to an administrative départaient of the government the duty of 
designing and prepâring such stamps or prescribing such marlts and 
brands, and mailing régulations governing their use, does not render their 
removal or defacement, when used in ac-cordance with such régulations, 
any the less a statutory offense. 

2. Indictment — Pleadikg Depahtmental Régulations. 

Régulations made by an executive department in pursuance of authority 
delegated by congress hâve the force of law, and the courts will take judi- 
clal notice of their existence and provisions; hence an indictment charging 
a violation of such a régulation, whieh is made an offense by statute, need 
not set ont such régulation, but is sufficient if it avers that an act done 
in pursuance of such régulation was done under the requirements of law. 

3. SAMB — SUFFICIENCY — Removino Brands from Oleomargarihe. 

ïhe act of August 2, 1886 (24 Stat. e. 840), imposing a tax upon oleomar- 
garine, and regulating its manufacture, sale, importation, and exportation, 
requires ail oleomargarine to be put up in prescribed packages, and marked, 
stamped, and branded as the commlssioner of internai revenue, with the 
approval of the secretary of the treasury, shall prescribe. It also makes 
it a criminal offense for any person to "willfuUy remove or deface the 
stamps, marks or brands on packages containing oleomargarine taxed &i 
provided herein." In pursuance of the authority so given, régulations were 
made by the commissioner prescribing the marks and brands to be used on 
such packages, and the manner of their use. Ueld, that an indictment 
charging that a person, at a place and time stated, did "knowingly, will- 
fully, unlawfuUy, and fraudulently remove a certain brand from a certain 
package then and there containing oleomargarine, to wit, sixty pounds of 
oleomargarine, to wit, the \rord 'Oleomargarine,' which was then and 
there required, and was then and there. under the requirements of law, 
branded upon the aforesaid package, then and there containing oleomar- 
garine as aforesaid, contrary," etc., sufflciently charged an offense under 
the statute. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

A. A. Hoehling, Jr., and J. M. Wilson, for plaintiff in error. 
James M. Beck, U. S. Atty., and Michael F. McCullen, Asst. U. S. 
Atty. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TOÎÎ, District Judge. 
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. v^Bp^^ÇÎMGXONi jDistrict; fT^dge. Tlijs is a writ of errpr sued ont 
by,jt)i.e,jpe^§^f|^][lt,tO;reyift^r thççase of,t;i;^ S. v. Wilkins |p jthe district 
çourit fpi, ï:^.e:'iEas:terii d,{^tric"t of Pennsylvania. Wlieq, ,thje_ case was 
e*ïled fof tnjal,^;;defendajit's.(iemurrer to the indictinent was oreT- 
njjed, ,^n4 thpreaf ter )ie- ^v^as convicted, and sentence imppsed. Tlie 
overruling of sucli demurrepi is. h.ei'e as^igned for error. 

We yii-iU ^ï^st examine tbe third cqunt, for, if it is sustained, sen- 
tence was lawfully imppseid. By section 6 of an act of congress ap- 
proved August 2, 1886, entitled "An act deflning butter, also impos- 
ing a tax upon and regulating the manufacture, sale, importation, 
and exportation of oleomargarine," it is provided "that ail oleomarga- 
rine shall be packed by the manufacturer thereof in firkins, tubs, or 
other wooden. packages not before used for that purpose, each con- 
taining not less thàn ten pounds, apd marked, stamped, and branded 
as the commissioner of internai revenue with the approval of the 
secretary of the treasury; shall prescribe; and ail sales made by 
manufacturer» of oleomargarine and wbolesale dealers in oleomarga- 
rine shall be lin original stamped packages"; and by section 15 that 
"any persoBWho shall wilfully remowe or deface the stamps, marks, 
or brands o)i |iackages çontaiïiing oleoinargarjne taxed as provided 
herein shall lie guilty 6Ï a mlsdemeanor, and shall be punished by a 
fine of not less than one hundred dollars or more thân two thousand 
dollars, and by imprisonment for not less than thirty days nor more 
than six months." In pursuance of the authority th'éreto enabling, 
the foUbwing régulation was, by the côinniissionërof internai reve- 
nue, with tii,e; approval of the secretary of the treàsury, duly made and 
promulgated On June 18, 1S95, to wit: i 

"Ëvery pacîi;3.ge of oleomargàHrie must, before removal from the manufae- 
tory, be branded or stenciled as follows: 

: " 'Oleomargarine. 
"'FactoryNO; District : 

"The letters and figures in tlié above brand must be of thefollowing dimen- 
sions: The letters in tlie word 'Oleomargarine* must be not less tban three- 
quarters of an inch in length, and ail other letters and ligures not less than one- 
half an inch in length." 

The third çôunt was as follows: 

"And the grand inquest aforesaid, Inquiring as aforesaid, tipon their re- 
spective oaths and affirmations as aforesaid, do f urther présent that af ter- 
wards, to wlt, upon the day and year aforesaid, the said Joseph Wilijins, late 
ht the district aforesaid, yeoman at the district aforesaid, and wlthin the Jurls- 
dlction of thie court, did, at, to wlt, pler No. 24, South Delaware avenue, in the 
City of Philadelphifl, and district aforesaid, knowingly, willfully, unlawfully. 
and fraudulently remove a certain brand from a certain package then and 
there containing oleomargarine. to wit, slxty pounds of oleomargarine, to wit, 
the Word 'Oleomargarine,' which was then and there required, and was then 
and there, under the requirernents of law, branded upon the aforesaid package 
then and there containing oleomargarine as aforesaid; contrary to the form of 
the act of congress in such case made and provided, and against the peace and 
dignity of the United States of America." , 

For cause of demurrér thereto the défendant riiaintained "that the 
same did not state f acts suflficient to constitute any offense against 
the United States, and that the same wa^; insufflcient in law." Was 
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such objection well grounded? That fédéral criminal offenses are 
wliolly statutory, and that, therefore, indictments must hâve légis- 
lative warrant, is clear (TJ. S. v. Hudson, 7 Cranch, 32; U. S. v. 
Coolidge, 1 Wheat. 415; U. S. v. Britton, 108 U. S. 199, 2 Sup. Ct 
u?,!; Manchester v. Massachusetts, 189 U. S. 240, 11 Sup. Ct. 559; 
11. S. V. Eaton, 144 U. S. 679, 12 Sup. Ct. 764); and, moreover, that 
such indictment should, flrst, fuUy apprise the défendant of the charge 
against him, and, secondly, be such as to shield him, by plea of 
autrefois acquit or convict, if prosecuted a second time. That by 
this indictment the défendant was fully apprised of the charge 
agaijist him is manifest. The brand he was charged with removing 
was speciflcally set f orth as the word "Oleomargarine" ; it was on a 
certain package; that package contained a certain article, viz. oleo- 
margarine, and a deflnite quantity, to wit, 60 pounds; the removal 
was at a specified place, to wit, "pier 2^o. 24, South Delaware avenue, 
in the city of Philadelphia," and on a certain day, to wit, "December 
20, 1896." Thèse averments gave the défendant notice of the acts 
with the committing of which he was charged. And the désignation 
of time, place, article, and act were of such spécifie character as to 
avail to protect him if he should again be called to face a charge of 
removing the word "Oleomargarine" from a 60-pound package of oleo- 
margarine on December 20, 1896, at pier No. 24, South Delaware ave- 
nue, Philadelphia. The défendant, therefore, being fully apprised 
of the charge, and the offense so specifled as to shield him if charged 
therewith a second time, the count must be sustained, unless it fails 
to set forth and charge a statutory crime. The indictment charges 
that the défendant knowingly, willfuUy, unlawfuUy, and fraudulently 
removed from a package of oleomargarine a brand, viz. "the word 
'Oleomargarine,' which was required, and under the requirements of 
law was branded thereon." Is such an act contrary to fédéral law? 
Is it a statutory crime? It will be noted that the éléments of the 
crime are specified by the act of congress, "any person who shall 
wilfuUy remove or deface the stamps, marks or brands on packages 
eontaining oleomargarine taxed as provided herein." Tlie éléments 
of the crime are deflned by the statute. The législation is complète 
and self-sustaining as to what constitutes the crime, to wit, the re- 
moval or defacing of a stamp, mark, or brand. It is true the particu- 
lar character of the marks or brands evidencing payment of the tax 
or authentication of the commodity are not fixed by the act, but 
this is a matter of executive détail in the enforcement of this reve- 
nue act, rather than of législative action, and by the act itself such 
détail is conflded to the executive brandi, just as tlie particular die 
of our coinage, tlie form and style of our postage and revenue stamps, 
légal tender notes and bonds are not determined by congress, but are 
left to the respective departments. By section 6 oleomargarine shall 
be plaoed in packages, "stamped and branded as the commissioner of 
internai revenue, with the approval of the secretary of the treasury, 
shall prescribe." It would seem, therefore, that thèse régulations do 
not create the crime; the crime is not the resuit of theni, but the most 
that can be said of them is that they call into being the évidence or 
indicia which render possible a commission of crime. In l'rather v. 
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XI» S., 9 App. Cas. D. G. 89, régulations made under this section were 
considered by the court of appeals of the District of Çolumbia. It 
was there said: 

"The provision of the statute non before us for considération is that the 
commissloner of internai revenue, wlth. the approval of the secretary o£ the 
treasury, shall provide and furnish to the dealers a marie or brand, which does 
not dififer in princlple from a stamp, wlthout which oleomargarine is uot to be 
sold, and which wlll évidence that tlie tax upon it bas been paid; and that auy 
persûn who Itnowiugly olïers for sale any oleomargarine in any other f orm than 
in new Wooden or paper packages, wlth the mark or brand so to be furnish ed 
by the commissloner, shall be liable to a prescribed penalty. This is no more 
than providing that no oleomargarine shall De sold except in packages duly 
branded, so as to show that the tax upon it bas been paid. The brand is no 
more than a receipt furnished by the commissloner, or an évidence of payment 
given by him to the dealer. We fail to see, tberefore, how the requiremeut of 
a mark or brand by the commissionei; Is a délégation of législative power to 
that offlcer, any more than would be a reqUirement that he should give a re- 
ceipt In writing that the tax had been paid." 

In that case, it is to be noted, tlie défendant was charged witti 
selling unstamped packages; therefore the absence of the prescribed 
stamp was an essential élément, — one necessary to the commission 
of the crime. The court, however, held: 

"We do nbt think that the criminal liability in the présent Instance is the 
création or result of departmental or officiai régulation. It seems rather to 
fall into the category of offenses indicated in the case of Caha v. U. S., 152 
U. S. 211, 14 Sup. et. 513, in which congress bas fuUy declared the offense, and 
the departmental régulation bas merely afCorded the opportunity f or Its commis- 
sion." 

This is in accordance with the views expressed by the suprême 
court. In Re KoUoek, 165 U. S. 533, 17 Sup. Ct. 446, that court stated 
the relation of thèse régulations to the crimes defined by this statute. 
It was there said: 

"We agrée that the courts of the United States, in determining what constl- 
tutes an offense against the L'ulted States, must resort to the statutes of the 
United States, enaeted in pursuance of the constitution. But hère the law re- 
qtlired the packages to be marked and branded, prohibited the sale of packages 
that were not, and prescribed the punishment for sales in violation of its pro- 
visions; while the régulations simply described the particular marks, stamps, 
and brands to be used. The criminal offense Is fully and completely deflned by 
the act, and the désignation by the commissloner of the particular marks and 
brands to be lised was a mère matter of détail. The régulation was in exécu- 
tion of, or supplementary to, but not in conflict wlth, the law itself, and was 
speciflcally aathorizèd In effectua tion of the législation which created the 
offense. We think the act not open to the objection urged, and that it is dis- 
posed of by previous décisions. U. S. v. Bailey, 9 Pet. 238; U. S. v. Eaton, 144 
U. S. 677, 12 Sup. Ct, 764; Caha v. U. S., 152 U. S. 211, 14 Sup. Ct. 513. 
* * * The act before us is, on Its face, an act for levylng taxes; and al- 
though it may operate, in so doing, to prevent déception in the sale of oleo- 
margarine as and for butter, Its primary object must be assumed to be the 
rajsing of revenue. And, considered as a revenu? act, the désignation of the 
stamps, marks, and brands is merely in the discharge of an administrative 
function, and falls within the numerous instapces of régulation needful to the 
opération of; the machinery pf particular laws, authorlty to make which bas 
always been recognized as within the eompetency of the législative power to 
confer. U. S. v. Symonds, 120 U. S. 46, 7 Sup. Ct. 411; Ex parte Reed, 100 
U. S; 13; 'Smith v. Whitney, 116 U. S. 167, 6 Sup. Ct. 570; Weynian v. South- 
ard, 10 Wheat. i. * * * we coucur with the court of appeals that this 
provision does not differ in principle from those of the internai revenue laws. 
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whicli direct the conimissioner of internai revenue to prépare sultable stampg 
to l)e tisad on pacltages of cigars, tobacco, and spirits, to change sueh stami>s 
wlien decmcd expédient, and to devise and regulate ttie means for affixing 
tliem. Kev. St. §§ 3312, 3395, 3445, 3446, et seq." 

The making of such régulations being, then, an executive act, we 
next inquire whether, when made, they hâve the force of law, and- 
whether the courts talœ judicial notice of their existence. That such 
lis the case the authorities show. In U. s. v. Eaton, 144 U. S. 68<S, 
12 Sup. et. 767, it was held that rules and régulations duly prescribed 
had the force of law. 

"Régulations prescrilied by the président and by heads of departments, 
under authority granted by congress, may be régulations prescribed liy law, se 
as lawfully to support acts done under them and in accordanee with them, and 
may thus hâve, in proper sensé, the force of law." 

And in Caha v. V. S., 152 U. S. 221, 14 Sup. Ct. 513, it was held the 
court took judicial notice of them. 

"The rules and régulations prescribed by the interior department in respect 
to contests before the land office were not formally oflfered in évidence, and it 
is elaimed that this omission is fatal, and that a verdict should hâve been in- 
structed for the défendant. But we are of opinion that there was no neeessity 
for a formai introduction in évidence of such rules and régulations. They 
are matters of which the courts of the United States talie judicial notice. 
Questions of a klndred nature hâve been fretiuently presented, and it may be 
laid down as a gênerai rule, deducible from the cases, that wlierever, by the 
express language of any act of congress, povver is intrusted to either of the 
principal departments of government to prescribe niles and régulations for the 
transaction of business in which the public is interested, and in respect to 
which they hâve a right to participate, and by which they are to be controUed, 
the rules and régulations prescjibed in pursuanee of such authority become a 
mass of that body of public records of which the courts take judicial notice. 
Without attempting to notice ail the cases bearing upon the gênerai question of 
judicial notice, we may refer to the following: U. S. v. Teschmaker, 22 How. 
392, 405; Romero v. V. S., 1 Wall. 721; Armstrong v. U. S., 13 Wall. 154: 
Jones V. U. S., 137 U. S. 202, 11 Sup. Ct. 80; Knight v. Association, 142 U. g. 
161, 169, 12 Sup. Ct. 258; Jenkins v. CoUard, 145 U. S. 546, 12 Sup. Ct. 868." 

The régulation of the commissioner — of which, we hâve seen, courts 
take judicial notice — required the brand specified in the indictment 
to be placed on the package, and the allégation in the indictment is 
that the particular brand in question was one branded thereon in 
pursuanee of the requirements of law. It foUows, therefore, that 
the statute defining the crime, the régulation made, and the alléga- 
tion in the indictment that the brand was one required by law, unité 
to show that the défendant was charged with the commission of an 
act "in violation of a public law forbidding it," and this Blackstone 
(4 Bl. Comm. p. 5) deflnes to be a crime. While the careful pleader, 
out of abundance of caution, might specifically recite such régula- 
tions, as we find from an examination of the indictment was done in 
IJ. S. V. Ford, 50 Fed. 467, yet the omission to plead that of which 
courts take judicial notice should not render the indictment so 
meaningless as to justify the présent ground of demurrer, viz. "that 
the same did not state facts suflficient to constitute any offense 
against the United States." After mature considération we are of 
opinion a statutory crime was charged in the third count, and that 
no error was committed in overruling the demurrer thereto. This 
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view rendetSiièedless a discussion of the first and fourth counts. 
The record will be remitted to the district court, with directions to 
enforce tÏÏe sentence imposed. 



UNITED STATES v. BERRY et al. 

(IMstrict Court, W. D. Virginia. September 12, 1899.) 

1. National Banks— Offenses bt Ofïicers — Indictment. 

Where an offlcer of a national bank is cliarged with several offenses 
undei- Rev. St. § 5209, lli mailing at différent times false entries in the 
booksi, reports, or statements of the association, such offenses may be 
chargea In différent counts of the same Indictment, as provided in Rev. 
St. § 1024, as "acts or transactions of the same class of crimes or of- 
fenses," 

3. IndICTMBNTS— COUNT AGAINST PRINCIPAL AND ACCESSORY— FoRM. 

A count of an indictment charging one person with the commission of 
an offense as principal, and another as aiding and abetting its commis- 
sion, is riot open to the objection that it constltutes two separate counts, 
one agaicst each défendant, because the formai closing, "contrary to the 
form of the statute," etc., is used at the close of each charge. The 
charges in such case are properly joinediin one count, and the use of the 
formula, at the close of the charge agalnst the principal is surplusage, 
and will ' be disregarded. 

On Deiûurrèr to Indictment. 

T. M. Aiderson, U. S. Dist. Atty. • 

Caskie & Coleman, B. T. Crump; and W. H. Mann, for défendants. 

PAUL^ District Jlidge. This is àii indictment against T. D. Berrj, 
tl^e président; 9f the First Natipiial Bank of Bedford City, Va., and 
CL. Hosby, the cashier of said bank. The indictment, cliarges the 
défendants with violating the provisions of section 5209, Rev. St., 
by making faise fentHeS in the bôoks of said bànk. Thé indictment 
charges 34 fal^, entries, ajid contaips 6§ counts. In the first, third, 
and every otheç odd-numbered count, the défendants are charged 
jointly with ;cQpa,mitting, the offense of making false entries in the re- 
ports of I th« , association. ; Jn the Siççoifld); fourth, and every other 
even-numbeued count in the indictméntj Charles L. Mosby, the cash- 
ier, is charged with thei offense of making false entrips in the re- 
ports ofthe atssoçiation, and T. D, Berj-y, the président, is charged 
with aidingnand abetting him therein. Qne of the odd-nunjbered 
counts ivsill jef ye, as an illustration, of, 3,11 thç other odd-numbered 
counts, ehapging Berry, the président, and Mosby, the cashier, Joint- 
ly, with conamitting the offense; and one of the even-numbered counts 
will illustffl^e ail of the even-numbered qoqnts, wherein Mosby, as 
cashier,, i?;iîlia|îged with making the false entry, and Beçry, the prés- 
ident, with, aiding and, abetting Mosby,, the c£(sliier, in making the 
false efïtrji •: , . 

"Third .Qftuntfi And the gran(J j .Jurpis aforesald, upon fbelr oaths aforesaid, 
do Çurth^r présent that thç said .Thomas D. Berry and Charles I^. Mosbv 
heretofpre,/to wlt, on the 5th'.aây of Màrch, 1895, at said Bedford City, in 
the district' àrid circuit aforesald, the said Thomas D. Betry belng then and 
there preeldeni:, aad the said tôharles li. Mosby being then and there cashier, 
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of a certain national banlîing association tlien ànd there known and desig- 
nated as the First National Bank of Bedford Olty, Virginia, anxl wliich said 
association was tlieretofore established and tlien existing and doing busi- 
ness nnder and by virtue of the laws of the United States respecting national 
banks, unlawfully and feloniousiy did make in a certain report of the condi- 
tion of the said association at the close of business on a certain date, to wit, 
on the day and year last aforesaid (whic-h said report was then and there 
nmde to the comptroller of the currency in accordance with section 5211 of 
the Revised Statutes of the United States), a certain other false enti-y, un- 
der the head of 'Resources,' in said report, in the words and figures following, 
to wit, 'Item nuniber 11, due from state and private banks and bankers, 
934,376.68,' and which said entry so' made as aforesaid then and there pur- 
liorted to show, and did in substance and efCeot déclare, that tlie àmount due 
from State and private banks and bankers to the said association was in the 
sum of $34,376.68. And the grand jiirors aforesaid further say that said entry 
so made as afoi-esaid was false, in this, to wit, that the amount due said 
association from stat« and private banks and bankers as aforesaid was not 
in the sum last aforesaid, but in a dilïerent and much greater sum, to wit, the 
sum of $3ij,770; they, the said Thomas D. Berry, président, and the said 
Charles L. Mosby, cashier, as aforesaid, then and there, at the time and place 
of so making the said entry in said report as aforesaid, well knowing the 
said entry to be then and there false as aforesaid, and thereby intending to 
injure and defraud the said association and certain persons to the grand jurors 
unknown, and to deceive any offlcer or ofHcers of said association, and any 
agent appointed by the c-omptroUer of the currency to examine the affaira of 
said asso<;iation, contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the said United States. 

"Fourth Count. And the grand jurors aforesaid, upon their oaths aforesaid, 
do further présent that the said Charles L. Mosby heretofore, to wit, on the 
5th day of ilarch, ISaô, at said Bedford City, in the district and circuit afore- 
said, the said Charles L. Mosby being then and there the casbler of the First 
National Bank of Bedford Oity^ Virginia, and which said association was there- 
tofdre established and then existing and dolng business under and by vir- 
tue of the laws of the United States respecting National Banks, unlawfully 
and feloniously did make, in a certain report of the condition of the afCairs 
of the said association at the close of business on a certain date, to wit, on 
the day and year last aforesaid (which said report was then and there made 
to the comptroller of the currency in accordance with section 5211 of the Re- 
vised Statutes of the United States), a certain otlier false entry, under the 
head of 'Resources,' in said report, in the words and figui'es following, to 
wit, 'Item number 11, due from state and private banks and bankers, $34,- 
376.68,' and which said entry so made as aforesaid then and there purported 
to show, and did in substance and effect déclare, that the amount due from 
state and private l)anks and bankers to the said association was in the sum 
of $34,376.68. And the grand jurors aforesaid further say that said entry ho 
made as aforesaid was false, in this, to wit, that the amount due to ssaid 
association from state and private banlis and bankers was not in the sum 
last aforesaid, but a différent and much greater sum, to wit, the sum of $35,- 
770; he, the said Charles L. Mosby, cashier as aforesaid, then and there, at 
the time and place of so making the said false entry in said report as afore- 
said, well knowing the said entry to be then and there false as aforesaid, and 
thereby intending to injure and defraud the said association and certain per- 
sons to the grand jurors unknown, and to deceive any offieer of the said as- 
sociation, and any agent appointed by the said comptroller of the currency 
to examine the affairs of said association, contrary to the form of the statute 
in such case made and provided, and against the peace and dignity of the 
United States. And the grand jurors aforesaid, on their oaths aforesaid, do 
further présent that the said Thomas D. Berry, being then and there prési- 
dent of the said association aforesaid, in the district and circuit aforesaid, 
heretofore, to wit, on the day and year last aforesaid, at said Bedford City, 
and within the jurisdiction of this court, unlawfully and feloniously, and with 
the intent aforesaid to injure and defraud the said association and certain per- 
sons to the grand Jurors unknown, and to deceive any offlcer of said associa- 
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tlon, and any agent appolnted by the said comptroller o( the currçncy to ex- 
amine theaffalrs of said association, ^Id aid, abet, Incite, oounsél, apd procure 
the said Charles L. Mosby, cashier of said association, so as afoiresaid to malce 
said false entry in manner and forin aforesaid, to do and Commit, cbntrary 
to the form of the statute in such case made and provided, and agalnst the 
péa'ce and dignity of the said United States." 

The grounds of demurrer are thus stated by counsel for the dé- 
fendants: 

"That there is a fatal misjoinder, in that in some of the eomits the défend- 
ants are charged jointly with offenses, and in other counts they are eharged 
sépara tely with a différent offense or offenses; the rule being, as we under- 
stand it, that where there are two or more défendants, and two or more counts 
In an indletment, ail of the défendants must be charged in each of the counts, 
and there cannot be united in one indictrtent a count against two or more, 
and, in the same indictment, a count against one of the défendants; such 
misjoinder of counts being fatal on demurrer, writ of error, and arrest of judg- 
ment." 

The provision of section 5209, Eev. St., on which the indictment 
is, based, is as follows: 

' "Bvery président, director, cashier, telier, clerli or agent of any association 
* ,-ii • who malles any false entry in àny book, report or statement of the 
association, with intent, In either case, to injure or defraud the association or 
any othèf company, body politlc or eorporate, or any individual person, or 
tb deceive any ofQcer of the association; or any agent appolnted to examine 
the affairs of any such association, and every person who with lilje intent 
aids or àbets any ofllcer, clerk or agent in any violation of this section, shall 
be deemed guilty of a misdemeanor, and shall be imprisoned," etc. 

Thé flrst question to be determined is whether the 34 distinct of- 
fenses oommitted by making as many false entries at différent 
times in the boolvS of the bank can àU te embraced in one indict- 
ment, or are the offenses of such a character that they must be pros- 
^cuted under a separate indictment for each false entry? 
■ Section 1024, Eev. St., provides: 

"When there are several charges against any person for the same act or 
trans,actlon, or for two or more acts Or transactions connected together, or 
for two or more acts or transactions of the same class of crimes or ofCences 
which may be properly joined, Instead df having several indictments, tlie whole 
may be joined In one indictment in separate counts; and if two or more in- 
dictments are found In such cases, the court may order them to be Consoli- 
dated." 

The 34 false entries charged in the indictment are clearly "acts 
or transactions of the same class of crimes or offences." They are 
ail covered by the same provision of section 5209, Kev. St. It is 
charged that the false entries were made by the same peraons, the 
président and cashier of the bank, at différent times, in the books 
of the same bank. The offenses are of the same grade, and the 
punishment is the same prescribed for each, and the offenses are 
provable by the same évidence; that is, by the false entries made 
in tnC' books of the bank at différent times. It is not difficult to 
flnd numérous décisions of the fédéral courts which hold that sev- 
eral offenses such as are charged in this indictment can be properly 
joined in one, indictment, in separate counts, instead of having 
several indictments. If several indictments are found for several 
like offenses, the court can order them to be Consolidated. There 
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can be no material différence in having several indictments for like 
offenses, which the court may order to be Consolidated and disposed 
<>f in one trial, and having the same offenses set out in several 
coums of the same indictment. 

Ilie chief objection raised to the indictment by the demurrer is 
tliat in some of the counts T. D. Berry and Charles L. Mosby are 
jharged jointly with the commission of certain offenses, and that in 
!he same indictment Charles L. Mosby and T. D. Berry are charged 
s(-parately and in distinct counts with having committed distinct 
offenses, not provable by the same évidence, and that they do not 
resuit from the same aet or acts. This argument is based on the 
assertion that each of the even-numbered counts in the indictment, 
whi(;h charges Mosby, the cashier of the bank, with making a false 
entry, and Berry, the président of the bank, with aiding and abet- 
ting Mosby in making such false entries, is not a single count, but 
two distinct counts. Because the flirst paragraph of the count which 
charges Mosby, as the principal, has the conclusion, "contrary to the 
f orm of the statute in such case made and provided, and against the 
peace and dignity of the United States," it is insisted for the défend- 
ants that this is a distinct and complète count. It is also insisted 
that the succeeding paragraph, which charges Berry with aiding 
and abetting Mosby, is also a distinct and complète count, inasmuch 
as it concludes, "contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the United 
States." Each count is a separate and distinct charge, and is in 
effect a separate indictment. Clark, Cr. Proc. p. 288. That a prin- 
cipal and accessory can be included in the same indictment will not 
be questioned, and it is usual and proper to so proceed against them. 
Clark, Cr. Proc. p. 305 says: 

"Where the principal and accessory before the fact are thus joined as such 
in the same indictment, the proper course is to first state the offense by the 
principal, and then aver that C. D. (the accessory), before the committing oC 
the said felony and murder in form aforesaid, to wit, on, etc., did malielously 
and feloniously incite, move, procure, aid, and abet the said A. B. (the prin- 
cipal) to do and commit the said felony in manner aforesaid, against the peace," 
etc. 

This is uniformly the direction given by writers on criminal plead- 
ings. The only différence between an indictment or count so drawn, 
and each of the even-numbered counts of the indictment m this case, 
is that the first part of the count, which charges the principal, con- 
cludes, "against the form," etc., "and against the peace and dignity 
of the United States." If the insertion of this conclusion had been 
omitted, the draftsman would hâve followed the form prescribed by 
the best writers on criminal pleading. This being so, the statement 
in the flrst paragraph of the count, that the offense is against the 
"form," etc., "and against the peace and dignity of the United 
States," need not hâve been inserted. Thèse words constitute no 
part of the charge against the principal in the offense alleged, and 
the insertion was unnecessary. "It is not necessary to charge in the 
indictment anything more than is necessary to accurately and ade- 
quately express the offense, and, when unnecessary averments or 
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aggfayationsiape Jntroduced, tjiey maj be consi^erefl as eurpltisage, 
aûd as sueiiidisregarded.!' i wWt Cp. Pl,i§ 158,, "^he introduction 
of «.y^srinents WiàiGh are superflnous and inunaterial will not render 
the indictment bad. If it can be supported without tbem, they will 
be rejeetçd as surplusage,"; Glark, Cr^ Eroc. p. 1^8. In Frisbie v. 
U. S., 157 ÏI..S. 160, 15 Sup, et 586, the suprême cpurè held that the 
omission tOîCbargiethat the offense wascontr^ryto the form of the 
statute in swch case madeand proyided,.and against the peace and 
dignity of theiUnited States, is immaterial. Justice Brewer, de- 
livering the opinion of the court, says: 

"So (ar as rei^pects the objection [that the count dpea not conclude that the 
offense charged.yas 'contrary tot^e form of the statute iqi^nch case made and 
provlded, and^^inst the pe^icè and dlgnity of thé UnîtÉd* ^tates,' it Is suffl- 
clent to Saythât.gijct allégation; which Is oné 6f mérS confeldàion of law, Is not 
of the subBtaiieé èf !the chargé^ and thè bmissloh Is o{ a mattçr of form, whicb 
does not: tend ' to the préjudice of the défendant,; and i9i thAl^efore, within the 
rule of section 1025, Hev. St, to be disregarded." . - ; i. 

In viewiGf the authorities cited, the insert|oni at the end of the 
first paragra,ph in ; each of the eyen-nambered coïiats in the indict- 
ment of the woMs "against the foHn of the statnteiin such case 
made and ph>vided, and against the pêaee and dignity of the United 
States" is ineresurplusage, and will hé disregarde^d.' i The grounds of 
o'jjection stàted to the indictment iarei untenable, and'the demurre»- 
will be orerirideâ. ■ , i, 



CONXINBNTAL INS. 00, t. CONTINENTAL FIEH ASS'N. 

: (Caicnit C!ou«,N.D.TeïaS. October 10^18890 

1. Thade-Nambs— Gbnkric Tbrms—" Continental. " 

The Word "continental" is a generic term, the right to use whlch fstn- 
not be exçlHSJyely approprîated by any Içdlvidual or corporation. 

8. SAMB— UNRAIB COMPETITIOS-^RlGHT TO ISfUCNCTION. ■ 

The Continental Insurance Company, a corporation of New York, whlch 
■ Is usually further designated in its polldes, advertiseiflients, and literature 
as "of the City of New York," and ha» been since 1852 i conducting the 
business of, fliO; Insurance, imd is now engagea in. such business throughout 
the United States, has acquired thereby no exclusive right to the use of 
the Word "Continental" in connection wlth such business, and is not entl- 
tled to an Injunctlon agalpst the use of such word in the name of a Texas 
corporation incorpora ted under the nâme "Oontinèntàl Fire Association," 
and which ÎÛ Its advertisements and priilted matter uses the additional 
désignation, "of Pt, Worth, Texas," in the absence ;of proof of any fraudu- 
, lent Intent or conduct on the part of défendant, or that the public haye been 
deceived by tbe slmilarlty of.the names.i 

In Equity. On appilication for prëliminary injuaotion. 

Henry & Henry, for complainant. 

Armstrong À Hanger, for défendant. , :■ 

MEEK, District Judge. The complaiilant, the .Continental In- 
snrançe Company, a New York corporation, haying* its principal place 

1 As to unfair compétition iû trade gènèrally, see note to Scheuer v. Muller, 
?0 C. C. A. 165; andi supplementary theietoj note, to Lare t. Harper & Bros., 
30 0. 0. A. 870. 
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of business in the city of New York, brings its bill against the Con- 
tinental Fire Association, a Texas corporation, having its principal 
place of business at Pt. Worth, Tex., seeking to enjoin tke latter from 
doing business under the name in which it is incorporated. Thé 
complainant allèges that it was incorporated in the year 1852 as 
a fire Insurance company, and that it has been in business ever since 
that time, and has built up a large and lucrative fire Insurance busi- 
ness over the country at large and in the state of Texas ; that during 
ail of the time it has been in business it has, at a great outlay and 
expense, extensively adyertised its business in the country at large, 
and in the state of Texas, and maintained many efficient and diligent 
agents, and, by great labor, active work, and close attention to busi- 
ness, caused its name to become widely known to the public in con- 
nection with the business of fire Insurance; that, by the use of 
strict integrity and honest business methods, it has built up an ex-, 
tensive business, of great commercial value, and that it is entitled to 
reap the pecuniary benefits and advantages naturally attendant there- 
on; that such réputation is necessarily and inseparably connected 
with the name under which it bas done business and by which it has 
been known. It allèges that the défendant incorporated under a 
gênerai law of the state of Texas, in the year 1899, as the "Conti- 
nental Fire Association," and has proceeded-to do a gênerai fire In- 
surance business under its corporate name; that the name used by 
the défendant, by reason of the similarity of the same to that used 
by the complainant, is calculated to deceive the public, and people 
desiring to patronize the complainant, into the belief that the défend- 
ant is one and the same corporation with complainant, whereby the 
business of the complainant will be greatly and irreparably injured, 
and that the défendant wUl, in some measure, feàp the beneflt of the 
eomplainant's good will, and the business and custom acquired by it, 
prior to the existence of the défendant corporation; that the name 
selected and chosen by the défendant was fixed by it with the express 
design of diverting the good will and business of the complainant; 
that the resuit of such sélection and advertisement of its business by 
the défendant will divert and injure the business of the complainant ; 
that the public has been deceived, and are continuing to be deceived, 
by the défendant using the nanie selected by it, and, if it is permitted 
to continue to use said name, the complainant will suffer great and 
irréparable injury. The complainant tenders affidavits in support 
of the allégations of its billj which abundantly support its claim to a 
long-continued and extënsive business in the state of Texas, and that 
this business was created and built up in the name of the "Conti- 
nental Insurance Company of the City of !New York." The afBdavits 
ofîered tending to show that confusion will arise in event the défend- 
ant is permitted to do business under the name in which it is incor- 
porated, and that the business of the complainant will be diverted to 
the défendant, and that the défendant will reap the benefits of com- 
plainant's expenditures of money, advertising, and industry, are 
meager, and do not, in the opinion of the court, fully substantiate the 
allégations of complainant's bill. 
The défendant answers, and, among other things, dénies any 
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wrongfi^l intentai! the seleçl;ion 0f,,the name.under wWch it îs incor- 
ppratfîd, ai)d wai^p profert,,of some of its literature, and also sonae 
ofthe policier jis^ued J3y: theqomplainant, sho^ving thatthe défendant 
is advertising; ^nd seekingf'lp: do business, as the "Continental Fire 
i.-Vssociation, pf Jft. Worth, Tpxas," and tiiat the complainant is doing 
business as tl^Ç; "Coptinentallnsjurance Company of the City of New 

IfoOfk.", ,. ;/,....;■■.- ■ :■'-.': ' y ■ 

The distinguishing feat^re of the names of the two incorporated 
cpmpanies is the word "Continental." It is the use of this word by 
tiiedefendantwhichi the complainant seeks to enjoin. It is the con- 
tention of th^. complainant that, by reason of the long-contiuued use 
of, tliis;word by it, and the fact that it has built up a large and lucra- 
tir,e business, undei? this distingiuishing name, it h^^s secured a prop- 
erty right in'paidword "Continental," in connection with its incor- 
. porated name, and it is entitled to the exclusive use of the word ■■Con- 
tinental," in connection withits insurance business, in the sections of 
the country wlieFe it is engaged in such business. Upon the showing 
made by the complainant, it might be entitled to the relief soiight, 
werf-the distinguishing wprd of its corporate name such a one as 
could be exclus^iTely appropriated in the désignation or conduct of 
a business by a person, firm, or corporation. The word "conti- 
nental" is in gênerai and prévalent use, and means pertaining to or 
characteristic of sa continent. As applied to or designating an in- 
surance company, it would be descriptive of the bounds within which 
such company carried on its business. He scope of the business 
carried on by many insurancç companies is continental in extent. A 
lerm which cap be truthfujly used by many in the description of a 
business or occupation cannot be exclu si vely appropriated by any oné 
of tbem. The Word "continental" is a generic term, and it is not the 
poliey of the Jaw to permit the exclusive appropriation of words or 
terms which arp generic; that is, which pertain to a class of related 
things, and which are of gênerai application. The right to use suth 
worde should repiain vested in the public^- See MiU Co. v. Alcorn, 
150 U. 8.460, 14: Sup. Ct. 151, and cases there cited; also Koehler v. 
Sanders, 122 KiiY. 65, 25 N. E. 235; Goodyear's India-Bubber Glove 
Mfg. Co. V. Goodyear Rubber Oo., 128 U. S. 598, 9 Sup. Ct. 166. 

Counael for complainant ôontends that it would have been a simple 
and easy matterfor the incorporators, of jthe défendant company to 
have selected a distinguishing name for it without having chosen a 
term already appropriated by a corporation engag«d in a like busi- 
ness. This is tPue, and it is alsotrue that the défendant might not 
suffer any serions .pecuniary loss by the granting of the injunction 
prayed f or in this cause; yet it is the opinion of the court that 
the rincocporators of complainant, by appropriating; a generic term, 
purely descriptive, and in gênerai and prévalent usfe, and in failing 
either to flx Upôn an arbitrary termj or tO^draw upon the realms of 
fancy for a name> or to sdéct one indicative of the origin or owner- 
ship of the business aboût to be launched,: failed to vest complainant 
with a distinguishing appellation, the exclusive right to the use of 
which the courts could déclare to be in complainant. ■ 
. Kelièf by injunction is sometimes grantedin cases where the party 
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enjoined is using, as a trade-mark or distinguishing name, a tenn 
"wMch is geographical or descriptive in character, and tlierefore could 
not be exclusivelv appropriated by tbe partv securing the relief, as 
in the case of Cady v. Scliultz, 19 R. 1. 193, 32'Atl. 915, where the com- 
plainant had for a trade-mark the words "ITnited States Dental Asso- 
ciation," which he displayed upon signs and cards, and distributed 
through the cities of Providence, Pawtucket, and Attleborough, so 
tliat the business of which he was proprietor became known in the 
city of Providence and the adjacent city of Pawtncket by that name. 
The défendant for a time carried on a dental business in Providence, 
and then removed to Pawtucket, where he opened an oiïice, where 
he displayed upon the Windows and walls the words "United States 
Dental Booms," in close imitation of the size, shape, and color of the 
words used by the complainant. The relief was granted in this 
case, not because the complainant had the exclusive right to appro- 
priate the words "United States" in the conduct of his dental busi- 
ness, but because the défendant had fraudulently and deceitfully 
adopted thèse words, and similar methods of their use, with the pur- 
pose and intention of attracting customers away from his rival to 
himself. Judge Douglas in his opinion in that case says: "We 
hâve no doubt from the évidence tliat this was the intention; indeed, 
this is not denied. And we can conceive of no motive for the use of 
thèse similar signs, except to take advantage of the advertisement of 
complainant, and induce customers to patronize the défendant." 
Equity frowns upon such unfair practices, and will relieve against 
them. Lee v. Haley, 5 Gh. App. 155 ; Koehler v. Sanders, 122 N. Y. 
65, 25 N. E. 235, and cases there cited. 

Complainant's bill contains the necessarv gênerai allégations to 
avail itself of this ground of relief, but the affldavits in support of this 
contention are quite insulHcient. The literature of the complainant 
and défendant, which is before the court, weighs against this conten- 
tion. While the word "Continental" appears on the literature and 
in the polides of both companies, yet the complainant is in each in- 
stance shown to be of the "City of New York," and the défendant is 
shown to be of "Ft. Worth, Texas." While the complainant does 
business in Texas, yet its home is in the city and state of New York. 
Almost a continent intervenes between the abiding places of thèse 
two corporations. The business of each is nearly ail transacted 
through the médium of agents. It can hardly be contended that 
Insurance agents will be confused and deceived as to the identity of 
thèse corporations, and mistake one for the other. On account of 
the marked dissimilarity of the addresses of the two companies, mail 
raatter intended for one of them will hardly be misdirected or miscar- 
ried to the other. In short, under the existing conditions, there is 
little, if any, possibility of confusion, arising in the minds of the insur- 
ing public by reason of the similarity between thèse two corporate 
names. The temporary injunction sought is therefore refused. 
96 F.-5i 
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GAMBEIA IRON CO. v. CARNEGIE STEEL CO., Limited. 

' (Circuit Court of Appeals, TliM Circuit. August 21; 1899^) 

No. 14. 

1. PATENTS— DlBCLAIMER. 

A dlsclàimer, to be effective unàér Rev. St. § 4917, must be oE some 
materlal or substantlal part of thie thlng patented, of whlch the patentée 
was not the Inventer, but whicli tieliad previously clalmed as new. 
3. Samé— Infrinqbmenï— Pbocess of Mixing Molten Pig Métal— The Jones 
Mixer, 

The Jones patent, No. 404,414, clalm 2, for a process method of mixiug 
molten pig métal for the purpose of seeurlng uniformity In Its constituent 
parts, preparatory to its further treatment, as limlted by the changes made 
in the application durlng its pepdency la the patent office, does not cover 
the maintàlning of an Intermediate réceptacle for storage or reservoiring 
pùrposes, but Is llrûitèd to the proçess of mlxlng unimiform charges of métal 
from différent furnaces or cupolas, ■ for the purpose of seeurlng uniformity 
of composition of the charges withdrawn, and it is not infringed by the 
use of; a réceptacle into which charges of molten pig iron.are run from 
time to tlme from différent fumàce% and from whlch the métal is with- 
drawn, as reqtiired for chargin^ BeSsfemer converters, the primary pur- 
pose of whlch is to furnish a storage réceptacle so that the Work of 
Bessemerizlag may proceed withQUt Interruption, the mixing whlch takes 
place theTQln belng only incidenta^^ 

Appeal fjoin the Circuit Court; t)f the United States for the Western 
District of Peiiiisylvariia. : < 

For opinion bçlow, see 89 Ped. '721. 

Francis T. Chambers and janies' I, Kay, for appellant. 

P. C. Knox and Thomas W. iBakèwell (Thomas B. Kerr, on the 
briçf), for appellee. ! : d 

: Before ACHBSON and DAJLLAS, Circuit Judges, and KIKKPAT- 
RICE, District Judge. 

KntKPATRIGK, District Judge.i The bill in this: cfise was flled 
by the Carnegie Steel Company, Wwited, appellee» as the assigner of 
United; States, jletter s patent Noj 404,414, granted to , William R. 
JiOoes, June 4, 1889. It charges ijifringement, and prays for an in- 
jHinûtion and aecount The défendant^ by its, answer,i dénies in- 
friiïgement, and sets up want o£ patentable novelty, 

Prior to the bearing, the complainant's counsel gave; notice that 
he would urge infringement only of the second claim of the patent in 
suit, and it.alone is before the court for considération. It is as fol- 
'lowsr' ' - ':/. 

"(2) là the: art of mlxlng molten ! métal to secure uniformity of the same 
ijiltfi cpnstltuei;tB^rts,, preparatory tp further; treatment, the pifocçss of intro- 
dùcipg into a mixing réceptacle siiccessive portions of molten paetal, ununlform 
in ihéir nonmét^lllc constltuents (stilphur, sllieon, etc.), removlng portions only 
àt thè composite molten contents of -thè réceptacle wlthout éntirely emptylng 
ordraining the same, and successlvely: 'replenishlng the receptaéle wlth fresh 
ununlform additions, substantially.aSiftjid for the purpose dçscrlbed." , 

The patent is for a process method of mixing moltien pig métal, 
and has for its object the procurement of uniformity of the molten 
métal in its constituent parts, preparatory to further treatment. In 
order to learn the objects sought by Jones, and the means employed 
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to attajn them, référence must be liad to the spécification and claim, 
as well £^s the file wrappep of the patent. The patent sets ont in its 
title that it is for an improved method of mixing molten pig métal. 
"It bas been found," says the patentée, "that métal tapped from dif- 
férent blast furnaces is apt to vary considerably in chemical composi- 
tion, particularly in silicon and sulphur, and such lack of uniformity 
is observable in différent portions of the same.cast, and even in différ- 
ent portions of the same pig." There is a tendency of silicon and 
sulphur to segregate, and the conséquence "is that the product of 
the reflning process, in the converter or otherwise, in like manner 
laeks uniformity in thèse éléments, and therefore often causes great 
inconyenience and loss, making it impossible to manufacture ail the 
articles of a single order of homogeneous composition." 

The first claim of the patent relates to the art of reflning iron di- 
rectly from the smelting furnace, but no such limitation is placed 
upon tjie second claim, which is now under considération. The pro- 
cess therein claimed applies to "the art of mixing molten métal." 
By the use of the more gênerai term, "molten métal," it seems to us 
that the inventer intended to and did broaden his claim so as to in- 
elude in it the treatment of ail molten metals, whether drawii from 
l'urnace or cupola. The natural meaning of the words "molten 
métal" would require that construction, and it appears from the 
record that it is in accordance, not only with the définition of tlie 
words furnished by scientific lexicographers and those skilled in the 
art, but also, with the understanding of the inventer himself. In 
the application for a patent upon the apparatus adapted to carry out 
the process of the patent in suit which was filed in the patent office 
on the same day, Jones says: "The main feature of the présent in- 
vention is, broadly, a covered preliminary receiving vessel for holding 
and mixing the charges of molten métal which are supplied thereto, 
either from a blast furnace or cupola." The tendency of silicon and 
sulphur to segregate themselves in molten métal is equally observ- 
able in that drawn from cupola and furnace. In both it causes the 
same inconvenience and loss, rendering the product of the subséquent 
reflning processes lacking in a uniformity in thèse éléments, and. in 
conséquence possessing a variable tensile strength. Neither can 
the object of the Jones invention be limited to the unif orming molten 
métal preparatory for its use in the Bessemer converter. The words 
of the claim and the spécification both forbid. In the claim the in- 
venter says he bas a process which in the art of mixing molten métal 
will secure uniformity of the same in its constituent parts preparatory 
to further treatment. Thèse words are bread enough to include a 
puddling furnace, an open hearth, or any treatment to which molten 
métal is adapted in the art, and in which it is désirable to hâve uni- 
formity in its constituent parts. In the spécification he déclares 
that his object is to provide means for "rendering the product of steel 
mills uniform in chemical composition." 

Uniformity of product is to be obtained by unîformity of the 
molten métal required in its manufacture. Particularly, but not 
exclusively, would this be true of the steel made by the Bessemer pro- 
cess. AU the manufactured articles would be of a single order of 
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homogeileous composition by the élimination of the lack of ùni- 
f ormity in the éléments of siliebn and sulphur from the moltén métal. 
It doésnot seem to us that the complainants limit the claim of the 
patent in suit by the disclaimers which they hâve flled. In our 
opinion, they do not modify or change the construction of the claim 
as originally granted. They do not disclaim anything. Their 
avowed purpose is "to limit thé scope of the letters patent to the 
mixing of moIten métal prepamtory to further treatment." This 
we flnd to be the limit of the patent as originally granted. The dis- 
claimers, therefore, do not comply with the statutory requirement 
that the patentée shall give up some material or substantial part of 
the thing patented of which he was not the original inventer. It 
we examine the eliminated parts of the spécification, we flnd that 
they relate (1) to an examplfe of a way in which the mixture of 
the molten metalmay be made, and which is only one of the obvions 
varieties of form in which the invention may be practiced, and (2) 
the uses to which the mixed meta! may be put in the art after the 
patented processhas been cômpleted, Neither of the inatters erased 
afifects the process or method of mixing molten pig métal which was 
the sùbJGct-matter of the patent, nor do they affect anything of which 
Jones claimed to be the original and flrst inventer. They do not, 
therefore, come within the limits laid down by the suprême court in 
Union Metalllc Cartridge Co. v. United States Cartridge Co., 112 
U. 8. 624, 5 Sup. et. 475, where, speaking by Mr. Justice Blatchford, 
they say: '♦The statute expressly limits a disclaimer to a rejection 
of something before claimed as new." 

In seeking to flnd out what w^as new in the complainant's process, 
and what it wàs he sought, we will be aided by an examination of the 
file wrappei". By référence tô it, it will appear that the functiou 
ascribed by Jones to his intermediate réceptacle was one of storage 
as well as mixing to a uniform standard. In the application as 
originally flledj the "main feature of the invention" was the "method 
of storing successive charges Of niolten métal in a réceptacle before 
using it in converters or otherwise," and the invention claimed was 
the -described process "whereby the character of the charges of métal 
so treated iS equalized." The application wâs rejected by the patent 
office examiner as being completely anticipated by United States 
patent No. 315,587, to Witherow, April 14, 1885, and patent No. 
327,425, to Witherow, September 29, 1885, as well as "Kirk's Fouud- 
ing of Metals. New York: ISSil." Both the Witherow patents 
claim the cotnbination of a blast furnace with an intermediate stor- 
age réceptacle between furnace and converter, with a ladle to receive 
and convey to the converter a proper charge of the molten métal, 
while Kirk sets out the function of a large intermediate réservoir, to 
be used in the mixing of molten métal drawn from a cupola. In this 
flnding of the patent office the applicant acquiesced. He made cer- 
tain erasures in the speciflcatïonv and substituted for the objection- 
able claim one vPîiichread as foliows: 

"The process herçinbefore deseribed, which consists in . running successive 
charges ôf molten métal Into a eovered réceptacle provlded -with a heat-re- 
talning lining, removing from time to time from said réceptacle for subséquent 
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treatment a portion only of its molten contents, and successively replenishlng 
such réceptacle with fresh additions of molten métal for the purpose of equal- 
izing the character of the several charges of métal drawn therefrom, substan- 
tially as described." 

It will be noticed that the new claim is silent as to the storage 
function of the réceptacle, and in the argument flled with the patent 
office commissioner the applicant declared that the idea of the 
Witherow patents was "to receive and store the molten métal for the 
purpose of preventing détention" in practical working, and not to 
mix the métal gradually, and that in those respects it differed from 
the Jones application, where the "distinctive idea was to hâve a ré- 
ceptacle capable of holding métal in molten condition, into which 
métal, it may be from several blast furnaces, is run from time to 
time, and from which métal is drawn for treatment in the converter 
or otherwise, as required. This continuai pouring into and drawing 
ont of a common réceptacle produces such a mixing of the charges 
as results in a uniform average quality of métal, whether treated in 
the converters, or used for casting without such treatment, as is very 
désirable, and bas been hitherto found to be practically unattain- 
able." Again the application was rejected at the patent office. 
The Witherow références are withdrawn, no doubt because the stor- 
age function of the réservoir did not necessarily resuit in the mixing 
of the' métal to the uniform average quality sought by the applicant. 
The patent office, however, again refers to the description of the 
Kirk method of meta! founding above noted, which states that "the 
métal is run continuously from the cupola, and mixed in the ladle, 
from which it is tapped into small ladles." "The iron is ail run ont 
of the cupola as fast as it is melted, and is mixed in the large ladle." 
Beferences^ are also made to British patents No. 859, Bronan, March 
23, 1866, and No. 2,382, Stewart, May 10, 1883. Again, the spécifi- 
cations and claims of the patent are amended, and now made to con- 
form to thèse set ont in the patent in suit. 

Quite a transformation has taken place. The storage and reser- 
voiring features hâve been eliminated, the mixing has become pré- 
dominant, and, in order that the mixing may be differentiated from 
that described in the Kirk method, it was to be mixing "whereby its 
particles are diiïused or mingled thoroughly among each other, and 
the entire charge is practically homogeneous in composition, anJ 
the product of the further treatment of the métal of a single order 
of homogeneous composition." Because the claims of the patent as 
granted so far differed from those set out in the original application, 
au affldavit of Jones was annexed, in which he says that "the in- 
vention has been found of great practical value in securing uniformity 
in the product of steel works, and thus rendering the same more cer- 
tain in character and more valuable commercially." 

In what respect, then, does this new claim differ from the one 
which had been rejected by the patent office examiner and from the 
Kirk method of founding, to which référence had been made? Only 
in this: Kirk's method of mixing was that which resulted from pour- 
ing the successive casts of one cupola into a réservoir, while the 
Jones method provided for the mixing, not merely of métal taken at 



854 96 li'EBSiRÂL REPORTER. 

onçjltitae from the smèlting fiirnace, but of a number 6f parte taken 
froffi.ditterent furiiacès at <ii%rent timès, In this way, says ttïë 
patentée, each charge represents an average of a variety of uniform 
constituent parts, ail the charges of the convérter will be substan- 
tiâlly uûiform, and the product of ail will be homogeneous. Mr. 
Carnegie testifles on the record that the "soûl of the Jones invention 
is tbe law Of averages,— ^the deàling with' successive small portions 
of mëtal, which may be selected at the blast furnace or the mixer" ^ 
and again déclares its "essence tô be that the applianoes invented by 
Jones ënable successive portions of métal to be combined according 
to their respective constituetitfe> and this over a number of portions 
large ehOtfghtd iseeure the ùniform standard necessary." Should 
the métal Sëût from any fufhace be ât that time unsnitable for com- 
bination with that of othër fiirnaces, it may be rejected by the super- 
intendenté; In the Kifk method there was no sélection of metals; 
there ii^as lio drawing fi*otQ many furnâc6s or cupolas to obtain, by 
the laiiir 8f average, a uniform standard. There was no effort to ob- 
tain such a lïiixture of sui table métal as in combination would pro- 
ducè a fetTàndâtd quality.' ;i 

Thèse' ^ëre' the objecta sought by Jones, as we, by the aid of the 
record àiid file wrapper, read the claim atld specifieation of the Jones 
patent now in suit. \\Tiat process, tben, did Jones devise to attain 
thèse eildfe? It consiste of intreducing intO a mixing réceptacle suc- 
cessive pOPtionâ Of ununifornx molten métal, and removing portions 
therepf, withoUt entirély draining or emptying the same, and succes- 
sivély :tëpléhishing the réceptacle with fresh ununiform additions. 
The quantity which shall remain in the réceptacle is stated to be a 
"considérable quantity." Beyond this vague description, the spécifi- 
cation ofthë patent is sileût. We find nOthing in the patent which 
warrants us in determiniûg that the inventer had in laînd that the 
residue to be left in the réceptacle shoidd form a dominating pool. 
The residue, composed of parts of préviens charges, mixes with the 
new portions which are poured in, and thereby the molten métal be- 
comes practically Uniform in chemical composition. This uniformity 
was to be attaiided, not so much by the pouring into the réservoir 
métal obtained at several times from one furnace, but by a number of 
parts from différent furnaces. The stipulation entered into between 
counsel shows the manner in which thé défendant uses what is al- 
leged to be the iiifringing dëvice. It is as foUows: 

"That tte defepjdant in this qasç basiised the mixer and ôther apparatus 
sliown in Blue prînts, complainant's Exhibits Nos. 1 and 2 of defendant's mixer, 
together with blàst furnacés at Johnstown, Pa., since date prier to the com- 
mencement of this suit, and at varions times since that date, in the manner 
following: That is to say, the molten pig métal has been tapped (fom the 
several blast fumaces, four or flve in number, and poured Into the mixer, 
which has an actual capacity of about two hundred and eîghty tons, addi- 
tions to this inolten iBetal from the blast furnacés being made from time to 
time to the mixer In quantities of about flftéen tons, àS It is tapped from the 
blast furnacés;! and that the imolten métal in the mixer has been! discharged by 
tapping the mixer from time to time, and as required fcir charging the 
Bessemer conyerters. into ladles having a capacity of about fifteen tp eighteen 
tons each, 1|he èbarges withdrawn being from abôut eleven to tw^elve tons each; 
that the amoùllt' of molten métal in said mixture varies froiU' nothing to ils 



CAMBRIA IRON CO. V. CABNEGIP: STEEL CO. 855 

£uU capacity, depending on the supply and demand, the supply being geuerally 
sufflcient to keep the mixer more than hal£ full of molten métal, which métal 
remains molten tlierein; that the molten contents of the mixer are drawn o(ï 
from time to time, as required for the conyerters, the converter charges being 
from eleven to twelve tons each, as above stated, the métal being chargea into 
the converters in a molten condition, and sometimes a smaller portion being 
withdrawn from the mixer, and the remainder of the molten métal for the 
charge being run into the ladle contalning the mixer métal from cupolas form- 
ing part of the converter plant, the combined charge of mixer métal and 
cupola métal being Introduced into the converter and refined in the usual man- 
ner." 

The record shows that the défendant' s réservoir or accumulating 
ladle complained of is the same in principle as one which has been in 
use at the Oambria works ever since Bessemer steel was first manu- 
factured there, with only this différence: that at first it was used at 
cupola, now at furnace. The primary object has always been to 
permit the work of Bessemerizing to proceed without interruption, 
to furnish a réceptacle for the molten iron of the cupola or furnace 
when it was most advantageous to tap the same, and thereby avoid 
a too early tapping as well as the necessity of being obliged to hold 
too long. It is stipulated that the amount of molten métal ordi- 
narily kept in the réservoir is more than one-half its capacity, but 
thatit varies from nothing to its full capacity, depending on the sup- 
ply and demand. Doubtless, under the ordinary conditions, there is 
a mixing of the molten métal when the partially fllled vessel is 
replenished, but it is only such mixing as is incidental to the pouring 
together of mixable liquids under the well-known principle of dif- 
fusion As we liave said, the Jones patent was not for the storage 
or reservoiring of métal drawn either from furnace or cupola nor 
Ihe mixing incidental thereto. The patentée had acquiesced in the 
flnding bf the patent-office examiner that, as to thèse matters, he was 
anticipated by the Witherow patents and Kirk's publication. If the 
defendant's réservoir carries with it, by well-known natural laws, 
incidental mixing, it cannot be regarded as- an infringement of the 
patent in suit, unless, in addition to its function as a réservoir, it 
has in combination some additional élément set out in complainant's 
process. If it be urged that the défendant, by drawing from several 
f urnaces the molten meta! required to replenish its réservoir, thereby 
obtains the average of uniformity sought by complainant's process, 
the answeris that in this respect the complainant's patent is antici- 
pated by the British patent to Deightom, No. 3,672, May 7, 1874, 
whose claim of invention was the placing of a vessel so as to "receive 
the molten métal tapped from two or more blast furnaces, to get a 
better average of métal, which will be more suitable for making 
Bessemer steel or métal of uniform quality." For thèse reasons we 
are of the opinion that the defendant's device does not inf ringe the 
second claim of the patent in suit. The decree of the circuit court is 
reversed, and the case is remanded to that court, with directions to 
dismiss the bill of complaint. 
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THE ANACES. 

(District Court, E. D. North Caroliaa. October 7, 1899.) 

Masteb AND Servant— Employinq Incompétent Seiîvant— Injury to Thiud 
Pbrson. 

Libelant, who was emplpyed as a laborer by stevedores, and engaged 
■with others in stowing cotton in the hold of a sliip, was injxired by tlie 
roUiqg against him of baies of cotton lowered by the -çv'inchman upon 
those lying under the hatchway. Held, that in the absence of évidence to 
sustaln allégations of the incompétence of the wiuchmau, or of gross nég- 
ligence on his part, the ship could not be held liable for the injury. 

In Admiralty. Libel against the Britisirsteamship Anaces to 
recover for personal injuries received by libelant while employed 
by stevedores in loading the ship. 

Iredell Meares, for libelant. 

George Eountree, Junius Davis, and Thomas Evans, for défend- 
ant. 

PUENELL, District Judge. The former order in this cause dis- 
missing the libel (87 Fed. 565) having been reversed (34 C. C. A. 558, 
93 Fed. 340), the cause was heard at the regular term of the court 
at Wilmington; and the court, sitting in admiralty, after looking 
into the eyes of the witnesses, observing their demeanor on the 
stand and manner of giving in their testimony, and hearing them 
examined by proctors both for libelant and contra, flnds the foUow- 
ing facts from its recollection of such testimony, being aided there- 
in;by the sténographie report thereof and the admissions in the rec- 
ord. There is much conâicting testimony, and the court therefore 
must exercise its prérogative of sifting the kernels of évidence from 
the chaff of testimony. 

The foUowing are the facts : The British steamship Anaces was in 
the port at Wilmington, N. C, shipping a cargo of cotton at a com- 
press wharf. Alexander McOuUom was a laborer employed by the 
stevedore engaged in loading said ship, and while so engaged was 
injured by cotton falling or rolling upon him and jamming him 
against the side of the ship. Por injuries thus received said Alex- 
ander McOullom files his libel in rem, alleging as the immédiate and 
proximate cause of such injuries the gross négligence and incompe- 
tency of the man employed by the offlcers of the steamship to operate 
the leveij winch of .the dummy engine in hoisting and loading such 
cargo, the. négligence and carelessness of the offtcers of the ship in 
employing for such service an inexperienced hand, and that he was 
endamagçd |2,500. Thesie allégations are traversed, and the damages 
denied. libelant was employed by Andrew J. Walker, the stevedore 
who had the contract for loading the ship, as a common laborer, and 
was.at worfe with one of the four gangs (32 men) in hold No. 2, storing 
cotton. The designated duty of libelant was, with others, "to sling and 
untie cotton and move it ont of the way" when lowered into the hold. 
There were four holds and four winches being operated. Tlie captain, 
in accordance with the custom of the port for ships to furnish the 
winchmen, had given the contract for operating the winches to 
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Andrew Brown, a well-known man in the business, about whose 
competency there is no question. Brown was operating the winch 
for holds 3 and 4, and had employed Curtis Croom to perform tliis 
duty for holds 1 and 2. A sailor had been at the winch at hold 2, 
where the accideJt occurred; but on that day, at 7 o'clock in the 
morning, Curtis Crbom was put at this winch, and was there at 
work when the accident occurred, between 12 and 1 o'cloclv;. Tlie 
man at the winch is governed by orders given him by the man at 
the gangway, who stands at or near the hatchway or hold, — in tins 
instance, Frank Isler, — who tells him to hoist, hold, or lower away. 
The winchman cannot see in the hold. The gang in the hold gen- 
erally sing when at work; the "boss" leading, and the members of 
the gang responding in chorus. They were thus singing in hold 2 
at the time of the injury. The four winches on deck were being 
operated, making much noise, and the cargo loaded as expeditious- 
ly as possible. There were four gangs at work in No. 2; the gang 
engaged in slinging, untying, and rolling from under the hatchway 
cotton, of which Alexander McCuIlom was a member, being under 
the immédiate orders of B. C. Stokes, whose duty it was to give 
orders to Frank Isler, the gangwayman, who in turn g^ve them to 
the winchman. About noon (between 12 and 1 o'clock), while Alex- 
ander McCullom was engaged with his gang moying baies of cot- 
ton out of the way, from under the hatchway, a sling of three baies 
of cotton was lowered into the hold and rolled over on the libelant, 
after reaching the bottom or the pile of cotton in the hold, jammed 
him to midship, and broke three ribs, — the eighth, ninth, and tenth. 
Under the hatchway is a dangerous place to work, and McCullom 
had been wamed to look out for cotton. Isler had given the order 
to hoist away, and then to lower the sling of cotton into the hold. 
Complaint had been made to the captain about the way the winch 
was being operated, but nothing had been said to Curtis Croom, or 
to Andrew Brown, who engaged him. It does not require an en- 
gineer or a mechanic of éducation and skill to operate a winch. 
Curtis Croom had had expérience as a winchman, and was compé- 
tent for the work in which he was engaged. There was no négli- 
gence on the part of the ofScers of the ship in letting the contract 
to Andrew Brown, or the employment of Croom to operate the 
winch. Libelant's injuries are not permanent, or likely to become 
so. He was kept from work two months. but within this period 
was "downtown" once, and on another occasion went to the circus 
shortly after he was injured. His earnings before he was injured 
were $4.80 to |5 per week, and since then he bas worked at Ft. 
Caswell, "shoveling sand." What his earnings hâve been since 
does not appear. Expenses shown, doctor's bills etc., amount to 
|80. Including this, and making a libéral allowance for loss of 
time, différence in earnings, and other incidentals, he bas been 
damaged |300. 

In the former décision of this cause the allégations in the libel 
were taken as true, and the décision made as upon a demurrer ore 
tenus. Admiralty rule 2."], under which libelant is entitled to pro- 
ceed in rem, provides what niust be set forth in the libel; but va. 
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admîralty, â« in other causes, allégations alone will not suflSce. 
•There must be proof. The libel is held sufficient. Wbat are the 
facts? The System of admifalty jurisprudence isintended to ap- 
proachnatural justice, and to tiiis end technicalitiea are frequently 
disregaxded, but the natural justice is for both parties to a cause. 
It would not be natural or common justice, simply because one par- 
ty is a fellow being, to whom, in his suflfering and need, the sym- 
pathy of ad\ goes out, and who we would be happy to aid in his dis- 
tress, and^ the other an inanimate object, a foreign ship in one of 
our ports, representing foreign capital, to arbitrarily take from the 
one and give to the other. This is too often done or attempted by 
juries, under the hypnotie influencé of éloquent counsel, and from 
sympathy; but is in many instances condemned by a fair-minded 
public, and set aside by a just judge^ In admiralty there is no. 
jury; the court flnds the facts and applies the law. Having the 
right to proceed in rem, as said by his proctor, libelant must estab- 
lish to the satisfaction of the court the following conclusions: 

"First, the libelant wàs iiljurecl through the eareless opération of the winch; 
second, the winchman wàs incompétent and inexperienced; third, that the 
master (ailed to exercise proper care andiJU'geneeiin ascertaining the winch- 
man's qualifications; fourth,: the roasiçr failed to remove him after Icnowl- 
edge of his incompctency came to sopie.oiÉicer of the ship; and, flfth, that 
libelàrit bas been damaged in conséquence of his injuiy." 

The allégation is that the immédiate and proKimate cause of the 
injury was the gross négligence and incompctency of the man at 
the. winch. The stateinent'in the brief is a radical modification of 
thisi allégation, but it ia the allégation which must besupported by 
évidence. True, some witnesses testifled that Croom, the man at 
the winch, was incompétent, while others testifted that he was thor- 
oughly compétent, for the work in, Which he was engaged. Hère 
is a dire(ît conflict, — more of opinion than of substantive fact; and 
the duty of determining the truth, not always pleasant when there 
is a conflict, devolves on the court. Sifting the kernels of évidence 
(facts proved) from the chaff of testimony (what witnesses said on 
the stand), the court has found as a fact that Curtis Croom, the 
man at the winch, was not gros&lyn^ligent or incompétent. He 
seem«/ in the noise and confusion of loading a large steamship with 
cotton (four winches running on deck, and the stevedore's gangs 
singing in the holds), to hâve been discharging his duty in the 
customary manner, — hoisting, holding, and lowering the cotton as 
ordered by the gangman, as he is called, who was standing on deck 
at the ship's hold. The winchman says the order to lower this 
particular sling of cotton was given. Isler says he did not give 
the order. The cotton was hoisted from the wharf, over the unie 
of the; ship, several feét into the air, and lowered into the luild. 
This occupied some time, — long enough for Isler to hâve stopped it 
from being lowered into the hold, if he had not given the orders to 
hoist and hold until the cotton could swing over the hold. Tliesi' 
facts, together with the appearance and deportment of the uwu on 
the stand, and other surrounding circumstances, warrant tiic (oa- 
clusion that Croom told the truth, and Isler is mistaken. ïlic 
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court tht -efore finds that the allégation is not proved, and the im-, 
médiate md proximate causé of the injury was not the gross négli- 
gence an 1 incompetency of the man at the winch. This disposes of 
the flrst ;ind second conclusions, which it is admitted libelant must 
establish to the satisfaction of the court. It is not incumbent on 
the court to iind what was the immédiate and proximate cause of 
the injury, the allégation in the libel not being sustained by évi- 
dence. It was not the manner of loading the cotton by any one for 
whom the ship was responsible, but seems to hâve been from some 
cause, after the particular sling of cotton had reached the baies 
piled in the hold under the hatchway, which it was the spécial duty 
of the gang with which libelant was at work to store away, rolling 
on libelant after the sling was untied. Whose négligence was this? 
It doesnot appear in évidence, and is not the proximate cause set 
up in the libel. The third and fourth conclusions are not estab- 
iished to the satisfaction of the court. The master was a stranger 
in that port. He made inquiry of probably the agent of one of the 
largest exporters of cotton in the country, and gave the contract 
of running the winches to a man in the business, whose competency 
is not questioned. True, complaint was made to the capta in, but 
it doea not clearly appeâr whether this was before or after the 
injury. If after, it is of no conséquence; and, if before, it does 
uot appear how long before, — whether long enough for him to see 
the ci^^itracting winchman or to make a change. But even in this 
complaint, testifled to in an unsatisfactory and contradictory man- 
ner, nothing was said about Oroom being incompétent. It is not 
every accident which occurs in a hold of a ship which amounts to a 
maritime tort, or entitles one injured thereby to damages. Upon 
the facts found, the questions involved in the présent status of the 
case being questions of fact mainly, libelant is not entitled to dam- 
ages. The Mbel is therefore dismissed. It is so ordered. 
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THE VULCAN. 

(District Court, N. D. New York. October 13, 1899.) 

CoLT,isiON — Suit fok Damages— Determintkg Fat^lt. 

In determining, on conflicting t^stimony, which of two vessels was in 
fault for a collision, the court will talie into considération the probabilities 
and presumptions based upon the skill, knowledge, and ability of the 
crews of the respective vessels, whicli was the better manned, and the 
less likely to make a niistake. 

Samk — Steam Vessels Meeting — Signai.s. 

VVhere the one of two meeting steam vessels having the riglit of way 
faits to signal as requircd by the rules governing navigation on the lakes 
(28 Stat. C4.5), on approaching llie other may properly signal by two blasts, 
in accordance with rule 23, meaning, 'T am directing iny course to 
port," and she is not required to wait for an answering signal before 
clianging her course, i 



1 ,'-s 4o signais of meeting vessels, see note to The New York, 30 C. C. A. 630. 
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I. Same— Evidence OF Fault. 

Where a steam vessel passing a<?wm;tl»e Détroit river In the night, and 
havlng the rlght of way, falled to, signal, as required by the rules, when 
half a mile from a vëssel passing iijp, and, on receiving a signal from the 
Ifttter vessel when nearer, answered by a eross signal, changed her 
course accordingly, : and continues : at ftillspeed, in violation of rule 26, 
although the vessels were then near together, she must be , held in f ault 
for a resulting collision. 

In Admiralty. Cross libels by the steam tug Geneviève and tlie 
propeller Vulcan to recover damages foi" collision. On final hearing. 

George Clinton, for the Geneviève. 
John C. Shaw, for the Vnlcan. 

OOXE, District Judge'. The collision occurred at 3 o'cloek a. m., 
Oetober 17, 1897, between the steafti propeller Vulcan and the tow of 
the steam tug Geneviève, opposite Mamajuda Island in the Détroit 
river. The Vulcan is 260 feet Itoûg and 38 feet beam. She was 
bound up the river with a load of coal aûd was drawing 16 feet of 
water. She was properly manhed and equipped; she was fltted with 
ail the modem appliances and had the full complément of oiiicers and 
men. At the time of the collision her master and mate were on the 
pilot hotise, the steersman was at the wheel and there was à lookout 
at the bow. She was proceeding at the rate of about 9| miles an 
hour. The Geneviève is 55 feet long, 15 J feet beam and was, at 
the time in controversy, drawing 9 feet àft and 5 feet forward. She 
was tôWilig a flat-bottomed scôw 137 feet long and about 30 feet 
beam. The scow was square-ended with a long overhang at each 
end. She carried a large derrick forward with a boiler and engine 
house 16*îeet wide, 40 feet long and 10 feet high. In front of the 
derrick wai a frame 35 feet high and 40 feet wide at the base. The 
scow was drawing about 4 feet of water. She was fastened to the 
tug by an 80-foot hawser and a bridle. There was a cross timber 47 
feet from her bow projecting out beyond the sides of the scow. The 
night was dark but clear. Lights could be seen a long distance oft. 
There was no wind. Both the Vulcan and the Geneviève displayed 
the proper lights. There was a lookout on the tug stationed just 
forward of the pilot house and there was a wheelsman at the wheel. 
Thèse two men composed the entire deck crew of both tug and tow. 
No one was on the scow. The tug was proceeding down the river 
at the rate of about 7^ miles an hour. The stem of the Vulcan 
struck the tow a little forward of midships on the port side at the 
angle made by the projecting timber. The blow caused damage to 
both vessels but principally to the scow which was so badly injured • 
that she sank soon afterwards. 

The cause for such collisions as this must generally be sought for 
at a time prior to the few moments immediately preceding the im- 
pact. After the vessels are in close proximity either or both, in the 
stress of sudden danger, may adopt aiï unwise and imprudent course. 
The question is, who is to blâme for bringing the vessels into a posi- 
tion where cool calculation is impossible? 

In arriving at a correct answer to this question the court sliould 
take into considération the probabilities and presumptions baseil 
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upon the skill, knowledge and ability of the crews of the respective 
vessels. WTiich of the two would be most likely to make a mistake? 
The Vulcan was engaged in a business which required her to pass up 
and down the Détroit river many times a year in daylight and at 
night. Her master and mate were experienced mariners and in the 
prime of life. They were perfectly familiar with the channel, the 
lights and the ranges. At the time of the collision both of them 
were on the pilot house high above the water and thus able to get a 
commanding view of approaching vessels and to judge distances witli 
accuracy. In addition to the master and mate was the lookout and 
sfeersman. The Grenevieve, on the contrary, had but one man on 
deck and one man in the pilot house. Both were licensed pilots and 
sailors of long expérience, but both were old men, probably over 60 
years of âge, and neither, of late years, had much expérience in the 
navigation of the Détroit river. They were unfamiliar with some 
of the ranges and some parts of the channel and, being but a f ew feet 
above the water on the night in question, had not tlie same oppor- 
tunity for extended vision as the crew of the Vulcan. It certainly 
is a fair statement to assert that the Vulcan was much better manned 
and less likely to make a mistake in navigation than the Geneviève. 

When the flrst signal was given the vessels were separated by half 
a mile in distance and two minutes in time. The witnesses on fbe 
Vulcan agrée substantially that the distance was less than half a 
mile. The two witnesses on the Geneviève are not in accord; one 
places it at between a quarter and a half a mile; the other at between 
three-quarters of a mile and a mile. It would be against the weight 
of évidence to place the distance at more than a half a mile. 

The sailing rule applicable to the situation is ruie 24 of the act of 
February 8, 1895. It is as follows: 

"That in ail narrow channels where tbere is a current, and in the rivers 
Saint Mary, Saint Clair, Détroit, Niagara, and Saint Lawrence, when two 
steamers are meeting, the descendlng steamer shall hâve the right of way, and 
shall, before the vessels shall hâve arrived within the distance of one-hal'f mile 
of each other, give the signal necessary to indicate which slde she elects to 
take." 

Hère, then, was a plain duty imposed upon the Geneviève. The 
vessels had reached the half -mile distance. Before that point was 
reached the Geneviève was commanded to signal the Vulcan the side 
she desired to take. The command was disobeyed and the duty 
whoUy neglected. This, in the judgment of the court, was the initial 
fault to which ail the others can be easily traced. This fault was 
committed deliberately and intentionally. Capt. Pratt, who was in 
charge of the Geneviève, says he did not blow a signal and did not 
intend to blow any. He thought the vessels would pass without any 
communication between them and he expected to take the chances 
and remain quiet. When the flrst signal was given he thinks the 
X^ukan was not much more than a quarter of a mile distant. 

It is, of course, idle for the tug to contend after this testimony, 
that the half-mile point was not reached and that she might hâve sig- 
naled had not the Vulcan anticipated her. The évidence shows that 
the Vulcan waited tiU tjie last moment before indicating the course. 
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She-djd notact ia this regard until it was perfectly JeVidènt that the 
it^ënêyôieve intended t6pass withoùt signal of any kind. Tlie Vulcan 
fpw the GenevieYej.whèn the vessels were a dpng distance apart, 
thé former being still on the Limekiln rangés. When thè Vulcan had 
turméd upon the Grosse Isle range and was coming up on a course 
ailittleto the westward of that range her attentidû was particularly 
dicected to the Geneviève. According to the tes:timony on behalf of 
the Vulcan thetug was coming down on a course itotiheeastward of 
the course from Grassy Islahd to Mainajuda Island, showing both 
lights. AJter waiting for a signal until it was evidefat that none 
would be given the Vulcan blew two blasts and piii her wheel to 
starboard ias required by nale 23. i ii i ; 

The Vulcan is criticiSed for etarbôarding before ehe receîved a re- 
ply to her signal. The answer is twofold: First j the time waa so 
short that prompt action was imperative, there was no tiiue for ex- 
periments; and, second, the Vulcan did precisely wbat the rule re 
<]uires-H"two blasts to mean, 'I.am directing my course to port.' " 
The rule does not say that two blasts shall mean, ^1 intend to direct 
my course to port," or "I will direct my course to. port if you agrée 
to it." : What it does say is this, "I àm now, at thie moment you liear 
this signal, .swinging to port." : ;:i 

No fault can be imputed to the Vulcan in giring the signal. Upon 
lier owntestimonysuch a signal: was not only proper; it was abso 
lutely mecessary> Not to hâve given it would hâve been gross négli- 
gence.' ■ / • ' . ^;; .■■>-■!■■■ ' 

But even ùpon the testimony ofthe two witnesses for the Gene- 
viève the Vulcan was mot at fault. It is asserted that if the vessels 
had kept their courses both remaining silent they would hâve passed 
in safety. Conceding this to be so it would be à strànge proposition 
to hold that it is négligence per se for a heavily laden upbouud vessel 
to request, the port side of the cbannel of a descending tug when there 
is absolutely no questidn that they can pass safely siarboard to star- 
board. The Geneviève had indicàted no preferejKie and it was ap- 
parent that they would inèet at or near a point where it was neces- 
sary for the Vulcan to swing to port in order to make the Grassy 
Tslând range. 

The ftwo-blast signal from the Vulcan was ariswered by the Gen- 
eviève by ooe blast, meaning, "lam directing my course to star- 
board,'' and her pilot immediately put her wheel to port. This was 
a. cross feignal forbidden by rule W. But the witnesses for the tug 
assert that they heard but one blast. That two blasts were given 
is beyond dispute. The mastw, mate, lookout, engineer and a 
passenger on the Vulcan ail swear positively to this and the subse- 
<iuent signais. 

If it be true that those on the tug did not hearthe signal the ques- 
tion arises, why did they not hear? The night was clear, there was 
no wind, nothing in the éléments prevented sounds from being heard, 
and the Vulcan's whistle, in such circumstances, should hâve been 
heard miles away. If it were not heard because those in charge of 
the tug weî-e deaf, or inàttentive or in positions where it was impossi- 
ble to hear, it was négligence for which the tug is responsible. That 
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the situation on the tug was somewhat extraordinary in this respect 
is furthei- evidenced by the fact that no one on the tug heard a two- 
blast signal which was given but a moment or two before the col- 
lision. Eut in no view of the matter can the Vulcan be charged with 
négligence because the Geneviève did not hear her signal. The Vul- 
can blew a proper signal and was answered by an improper signal, 
rihe knew then that the Geneviève intended to turn towards the 
.same side of tlie river as herself and that prompt action only could 
avoid a collision. The Vulcan again blew two blasts, checked down, 
l)lew two more blasts and reversed. 'WTien the collision occurred 
1 he Vulcan had almost corne to a standstill. The blow to the scow 
was a light one ; it was hardly f elt on board the Vulcan who received 
no injury save a cracked plate at the bow. 

Tliere were but two atïirmative acts on the part of the Geneviève 
and both were wrong. She gave the wrong signal and turned in the 
wrong direction. No signal was given to the ongineer of any kind 
îind the tug kept on at full speed in deflance of rule 26, which com- 
manded lier master "to reduce his speed to bare steerageway, and, if 
necessary, stop and reverse." The excuse for this uncontradicted 
violation of the law is that the danger was so imminent that it would 
l»ave donc no good to stop and reverse. Having disobeyed the law 
the onus is strongly upon the tug to establish the truth of this propo- 
rtion. This she has not done; on the contrary it is quite clear that 
if there had been any collision at ail it would hâve been so slight as 
to cause little or no damage. 

It will be remembered that the Vulcan checked and reversed in 
rapid succession as soon as the péril became apparent, and yet it is 
charged against her as a fault that she did not do this sooner. "The 
Vulcan wfls in fault," says the brief, "for not stopping and reversing 
immediately upon getting the single blast. The mate did not stop 
to reverse, he merely checked, and it was only after he had repeated 
his signais that the engines of the Vulcan were reversed upon the cap- 
tain's order to the mate. This was inexcusable." 

To the mind of the court it seems somewhat inconsistent to assert, 
on the one hand, that the delày of a few seconds in reversing was in- 
excusable fault on the part of the Vulcan and, on the other, that the 
Geneviève, with the same danger confronting her, was absolutely 
free from fault although she did not check or reverse at ail but rushed 
ahead at full speed. 

Upon the proof there can be no question as to the négligence of 
the tug. Two open and flagrant violations of law are established 
without dispute. She omitted the signal required by rule 24; she 
failed to reduce her speed, stop and reverse, as required by rule 26. 
It is, therefore, unnecessary to examine the other faults alleged 
against her. 

An able and ingenious argument is advanced on behalf of the tug 
to convince the court that the Vulcan should be inculpated also. 
Tlie faults charged against her are as follows : First. That she crowd- 
ed upon the course of the tug. Second. That after giving the flrst 
signal she should hâve waited till the tug answered before changing 
her helm. Third. That the second signal of two blasts was a cross 



864 96 FEDERAI^ EBPORTER. 

signal forMdden by the rule. Fourth. That she did not reverse Soon 
enough. Fifth. That she did not sound an alarma Sixtli. That she 
did not lieep ont of the way of the tug. Seventh, That she should 
liave signaled^ if at ail, for theriglxt instead of the left side. 

Some of thèse accusations have already been -answered, others 
are based upon the hypothesis that the court wiU accept the uncer- 
tain and, in some respects, contradictory statements of the two 
witnesses for the tug, denied as , they are by the witnesses for the 
VulcaUi and others still are unimportant for the reason that by no 
possibility could the omissions hâve changed tlie result. The entire 
testimony has been read with the resuit that the court is unable to 
point out any act or omission ôf the Vulcan which, considering the 
well-recognized rules of maritime law, can be regarded as a fault. 
Both Capt. Pratt and Capt. Day admit their unfamiliarity with the 
navigation of tlie Détroit river. Their lives as mariners hâve been 
speht principally upon other waters and their trips on the river of 
late years hâve been casual and inf requent. The statement made 
by Capt. Pratt at Détroit, immediately after the accident, differs, in 
at leabt two important particulars, from his testimony in court. It 
is thought that an impartial reader of the record will flnd it impossi- 
ble from the testimony of thèse two witnesses to locate with accuracy 
the course of either vessel after they came within sight of each other. 
It is conceded on ail hands that after the tug rcplied with one blast 
and put her wheel a-port, the danger was so near that the rule of in 
extremis applies. Both Pratt and Day testify that -when they heard 
the second signal from the Vulcan they could do nothing to avert the 
accident; they had turned to the right and could not get back again. 
The signais from the Vulcan at this time were, in fact, an alarm. 
They were two blasts foUowed immediately by two more blasts. In 
this way the Vulcan was enabled to: convey to the tug not only the 
idea of immédiate danger, but also the information that the Vulcan 
was swinging to port, and so those on the tug understood it. 

The Vulcan must be judged not in the light of the fàcts as they 
now appear but in the light of the facts as they appeared to her mas- 
ter and mate as they stood upon her pilot house on the morning in 
question. • The conductof the tug was Mrely suificient to puzzle the 
most àccomplished and prudent mariner and the court is convinced 
that the Vulcan did everything which was possible in the circum- 
stances to prevent the collision. The City of New York, 147 U. S. 
72, 85, 13 Sup. Ot. 211. 

The Lorain Steamship Company, the owner of the Vulcan, is en- 
titled to a decree. 
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WHELESS et al. v. CITY OF ST. LOUIS et al. 

(Circuit Court, E. D. Missouri, E. D. Oetober 11, 1899.) 

No. 4,234. 

JUHISDICTION OF FEDERAL COURTS— JURISDICTIONAL AMODNT— JOINUEB OF COM- 

PLAINANTB. 

Under the settled rule tliat distinct demands or liabilities cannot be 
aggregated for tbe purpose of mailing up the amount necessary to give 
jurisdiction, although sueh riglits or liabilities arise out of the same trans- 
action, the owners in severalty of lots abutting on a city street cannot 
by joining as complainants maintain a suit in a fédéral court to enjoin 
the City from malsing an assessment against sueh lots, where the assess- 
ment against the property of no one eomplainant will equal $2,000; and 
the rule is the same whether the assessment àas been levied, or is merely 
threatened.i 

On Demurrer to Plea to the Jurisdiction. 

Joseph Wheless and Lee W. Grant, for complainants. 
B. Schnurmacher, G. Claflin Allen, and Kehr & Tittman, for défend- 
ants. 

ADA3IS, District Judge. This is a bill to restrain the city of St. 
Louis and the président of the board of public improvements of the 
city from making an assessment and levying the same against the 
property abutting on Whittier street, between Washington avenue 
and Finney avenue, to pay the cost and expense of paving that part 
of Whittier street. It is alleged that the défendants are proceeding 
to improve that part of the street under and pursuant to the provi- 
sions of the charter of the city, an ordinance passed by the municipal 
assembly of the city, and a contract made between the city and the 
défendant the Gilsonite Rooflng & Paving Company, whereby assess- 
ments are contemplated and intended to be made against abutting 
property, not according to the benefits which the property receives as 
a resnlt of the improvements, but in the arbitrary proportion which 
the linear feet of each lot frohting or bordering on the improvement 
bear to the total nuinber of linear feet so bordering thereon; that 
under the provisions of the charter, ordinance, and contract, the 
complainants' property bordering on the street is made subject to a 
tax or charge without due process of law, and in violation of the 
fourteenth amendment of the constitution of the United States. 
There are several complainants in this case, each owning sépara te 
lots abutting the, street, but none of them liable to be assessed for 
an amount equal to |2,000, the minimum jurisdictional amount of 
this court in sueh cases. The amounts which the property of ail the 
complainants are liable to be assessed, according to tbe averments of 
the bill, aggregated together, largely exceed $2,000. There is ao 
showing by the bill that any of the complainants own or are interest- 
ed in any of the other lots, ex:cept that which it is averred he himself 

1 As to jurisdiction of circuit courts as determined by the amount in con- 
trovcrsy. sce note to Auer v. Loniljanl. 10 C. C. A. 7.5. anrl. suppiementary 
thereto, note to Tennent-Stribling Shoe Co. v. Koper, 36 C. C. A.. 459. 
m F.— 55 
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owns. In other words, the bill shows that the complainants liave 
several interests, each. according to his ownersMp of the property 
abutting the improveinents, and in no,^ense a joint inter est in ail 
the lots. ' 'ï'he question is whether thi'^ court has jiirisdiction to hear 
and détermine this controversy. Thi« question has received the con- 
sidep^tiQl^ of the suprême court of the United States in many cases, 
and, as à i'esult of théin ail,' the fbllowing proposition may be con- 
sidered as settled: • 

"if'seyerai pérsons be. joln'ed in a suï^ in equity, * .* • and hâve a 
comiïioiï iîrid Undlvided iiitetést,' thoti'gh sèjàTable as 'bètVéien tbemselves, the 
anl<>iiiit ijï their joint 'daiiû 6r iiability .wiil be the test of jurisdiction. But 
wheret^esii' interests are distinct, and tiièif are joined f6^' 'thé salie of conven- 
iepcé orily, aûçl/.jbecàuse they'fttrm a'çlâss'of parties whàserlghts or liabili- 
ties aiise "put of thé sajiie tïaiisàctioii, "*, * * siicb distinct demanda or 
liâblHtles' caiitiot be kggregdted togêtlier f6r the purposé of giving this court 
jurlsdiction, * * •" Olay t. Field, 138 U. S. 464, 11 Sup. Ct. 419, and cases 
there cited. î ! ..■■■' , . 

Cases in which parties may aggregatç, their demands for jurisdic- 
tional purposes are iUuëtràted by SljLi^lds y, Thomas, 17 How. 3, and 
otliér cases refërred ti6 iii the leading' case of GibsOn v. Shufeldt, 122 
U. S. 27, 7 Sup. Ct. 1066. The other class of cases in which com- 
plaipaots are iç^ot allqwed to aggreg^e their .demanda for jurisdic- 
ti^nal purposes are i|lûs'fra!tèd fey Ex pài^te Bàlfembre & O. R. Oo., 106 
tf, ;S. 5, ï'Sup. pt. 3o, andia large ]|ipipber of cases thereîn refërred 
to, ai^çl alsQ by cases citéd and çQ);nm(éiîiteâ. ûpo^ in Gibson v. Shu- 
féliit, supra. , It does nbt seein neçessary io d'jscuss or distinguish 
be^ijir0en„t,hese many cases. It wilibiçfouhd that they enforce the 
distinction already pointM out. Th^, question, therefore, now be- 
for^ thp pourt for deterriiihatioh is,' to which cl^ssdoes; the case now 
undejr 'çô'^ideration bel(?ng? In m^,. opinion, iitcleàrly belongs to 
the clài.^'s làst nientibned. , It is g. càse*i;i which inany parties may be 
proper), put not necëssary^ , The whole relief to which ail claim to be 
entitlé^ could as weU be sëcuréd àt the suit of É^ny one of them. In 
other words, the cpntrpyersy is seyerat iri its nature, in its objecta 
and in its reptilt. The yight to be protectéd is several and individ- 
ual. The wrohg to bç redres^ed is persoiial, aiid not collective in any 
sensé. Thé matter in! controversy between cpmplainant ^Tieless 
and the dty of St. Louis is oné >vhich coi|çerhs Wheless alone, aijd 
the right bf tté city of St. Louis to takejiis property, and the right 
to the tax wbîch it migh;^ imposé, is in no manner dépendent upon 
whethèr the 'city proceeds/against aaj oiie or pore of the complain- 
ants iti this case. It.may be, and undbùbtedlyis, true that some of 
the facts available tb "WTieless may also be ava,ilable to complainant 
Barnhart,— in other [WoMs, that th,ejr, rights qr liabilities arise ont 
of the sàme transaction, or the same, rnleged unlawful action threat- 
ened to ]bé taken by the id^fendants, and that their rights may be af- 
fectçd by the sàme facts^r— but théipp circumatances do not entitle 
them to aggrçgate thèir demands for jurisdictiopal purposes. Olay 
V. Field, suprà. 

In reaching a conclusion with regard to the correct principles to 
be applied in this case, I hâve beep vfery materially aided by the fact 
that the suprême court of the United States has, in the case of Ex 
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parte Balfimore & O/R; Co.j supra, and in the case oî G-ibson: t. 
Shufeldt, suprai, critically. considered ali bf the many cases before 
that time passed upon by them relating to tbis subject; and, in re- 
curring to the opinions in thèse two cases, it is found that the cases 
of Shields v. Thomas, 17 How. 3; Market Co. v. HofEman, 101 U. S. 
112,- The Connemara, 103 U. S. 754; The Mamie, 105 U. S. 773,— 
upon which complainants' counsel rely, hâve been judicially deter- 
mined to hâve no application to cases like the présent. They are ail 
classiiied by the suprême court as belonging to the cases where the 
controversies are about matters in which the several complainants 
were interested collectively under a common title, and for that rea- 
Bon proper cases for the aggregation of claims on the part of numer- 
ous complainants in order tb make up the jurisdictional amount. It 
is also found that the cases last referred to as relied upon by com- 
plainants' counsel are distinguished from the other class of cases 
in vi'hich the cause of action grows out of the sanie transaction mere- 
ly, involving no common title or undivided interest, such as Seaver 
V. Bigelows, 5 WalL 208, Paving Co. v. Mulfbrd, 100 U. S. 147, and 
Russell V. Stansell, 105 U. S. 303; so that, if any particular expres- 
sions are found in any of the flrst-mentioned séries: of cases which 
might be seized upon as seeming authority for the contention of the 
complainants, it must be borne in mind that ail thbse cases bave beén 
classifléd by the suprême court as belonging to a class not like that 
before the court. In this connection, and for the same purpose, sèe, 
also, Henderson v. Wadsworth, 115 U. S. 264, 6 Sup. Ct. 40. Al- 
though I do not think it necessary, as already stated, to separately 
consider the great array of cases bearing on this subject, there are 
two or three of them which seem to me to be so entirely apposite to 
the facts in the case under considei-âtion, that I deem it best to refer 
to them somewhat more particùlarlv. 

In the case of Hawley v. Pairbanks, 108 U. S. 543, 2 Sup. Ct. 846, 
several persons, who were owners of bonds of the town of Amboy, 
111., united as relators in an application to the circuit court of the 
United States for a mandamus requiring the county clerk to com- 
pute and assess upon ail the "taxable property in the town a sufflcient 
sum to pay the judgments obtained by the relators. One of the re- 
lators had a demand in eiciéess of <the Jurisdictional amount. Noue 
of the others had a demand equal to the required jurisdictional 
amount. The trial court awarded a writ of mandamus, directed to 
the county clerk, commanding him to extend upon the tax collector's 
book of the town a sufflcient sum to pay each of the sèveraL judg- 
ments held by the relators. To reverse that judgment a writ of error 
was taken to the suprême court of the United States. The court say: 

"We are met at the outset ■SYith a motion of the défendants in error to 
dismiss the writ in this case on' the ground that the several judgments pro- 
ceeded upon below ca'nnot be united to give jurisdiction." 

The court sustained the motion as to ail except one, who had an 
amount which was sufflcient, and remarked as follows: 

"In the présent case distinct causes of action in favor of distinct parties 
were united, for cohvenîerice and to save expense in one suit, and distinct 
orders were made in favor of each one of the several judgment creditors." 
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' Itseéins to me thatitbé iame ar^ment vifMcli ià made by counsd 
for tiie complainants Su ithiis case^if Boond, wdald hâve applied to 
thatcafee. In that ca[^, it is true, there was not an attempt to en- 
jomthet collection of taxesy but there was an attempt to enforce the 
côUectfioh of a tax.' So fait as the tOwn of Amboy wâs concerned, it 
waë ohe tax which was aought tobè énfôrced, just as in the case now 
before the court, soiàr asthe cityof St. Louis is concerned. it is one 
tax that is Sought to be énjoiûed; and; if the toital of the tax sought 
td be eôllected in the Hawley Case was not considered in determin- 
ing the Jurisdiction of the court, itls not apparent how the whole 
aœount of the tax sbught to be enjoiiuad in the case at bar can be 
consideied in determining the jurisdiction. 

In' the casé of Etfssell V. Stansell, 105 U. S. 303, the controversy 
arose ©ver l^he action of Stansell in seeuring from the levée board of 
Mississippi district No. 1 an assessment of taxes for the collection 
of ai jndgment before that time obtained by Stansell against the 
levée board. : It was clainied that the ^proceedings resulting in the 
assessthent wère ill^allând unjust, and certain ihdivîduals who were 
assessed in small aniouhts; underneath the jurisdiction of the court, 
broiïghta billto enjoin the furtheriprdceëdings on the part of the 
boaîrd for the collection- of the tax. It appeared in that case, as in 
thii^, that no single îùdividualamoingi ail the parties complainant 
coilld in àny eveht beimade liableforian amount equal to the juris- 
dietional amount required for an àppeali- On thè présentation of the 
pètitiiM the ccrtirti gtantéd a prëliminary injunction, but on flnal 
hearing: the injunctioii was dissolved and the pétition dismissed. 
From thé last order en appeal was taken to the suprême court of the 
United States. The appellee, Stansell, moved to dismiss because 
the 'amount in dispute bétween him and any one of the several per- 
sons charged with the payment of the assessment was less than 
15,000, the ju'ri^dictional amount of the "supreine court of the United 
States. The court in its opinion in that case say : 

"Wiiile the appellants ànil those whom tliey' have'chosen to represent are 
ail intêi'ested in the questlbn on which thelr ^iability to the appellee dépends, 
they are separately chargea with the several amounts assessed against them. 
There is no joint respongibility resting upon them as à body. The proceed- 
ing on his [Stansell' s],; part was to çeqijire each of the several landowners 
of the levée district topayids sépara te sliare of tlie dèbt that had been estab- 
lished against the district, the recovery was against each owner separately. 
While the appellants were pertnitted, for Contenience aiid to save expense, to 
UBjte m a pétition setting forth the grlevances of which complaint was made, 
their object was to relieve e^ch separate owner from the amount for which he 
pérsonally, or his property, was found to be aceountable. An injunction, if 
grahted, would necessarily prevent the appellee from eollecting from each 
owner the amount for which he was separately liable. It is elear that under 
the rullngs in Paving Co. v. Mulford, 100 iD. S. 147; Seaver v. Bigelows, 5 
Waïl. 208; Rich v. Lambert, 12 How. 347; Stratton y. Jarvis, 8 Pet. 4; and 
Oliver v. Alexànder, 6 Pet. 143,— such distinct and separate interests cannot be 
unlted for the purpose of making up the amount necessàry to give us jurisdic- 
tion on appeal." 

It is clear — and seems to hâve been so couceded by counsel on the 
argument of this case — -that the principles governing the right of an 
appeal to the suprême court of the United States, in so far as the 
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amount is concerned, requisite to confer jurisdiction upon the su- 
prême court of the United States in such appeal, are the same as 
those involved in considering the amount requisite to give jurisdic- 
tion to this court in an original proceeding. Such being the case, 
the authority of Eussell v. Stansell, supra, seems to be entirely ap- 
plicable and controlling hère. In the case now under considération 
several persons unité in a pétition, just as they did in the Russell 
Case, setting forth the grievances of which they complain. The ob- 
ject in this case, as it was in that, is to relieve each separate owner 
f rom the amount for which he personally, or his property, may be 
found accountable. And inasmuch as it appears that no one of the 
complainants is liable, ' or can be made liable, by the proceeding 
against which they complain, in an amount equal to |2,000, this court, 
following the doctrine of the suprême court, has no jurisdiction, and 
can afford no relief. 

It was suggested in argument that a différent raie is applicable 
to a case where no assessment has been in fact made, from that which 
is applicable to a case where an assessment has already been made, 
like the Russfell Case. I am not able to appreciate the force of this 
distinction. In either of such cases the purpose sought to be accom- 
plished is to déclare the proceedings about to be taken, or which 
hâve been taken, to enforce a payment of certain taxes, illégal and 
unwarranted in the law; and, in my opinion, it makes no diiïerence 
in the applicatory principles whether the défendants hâve taken one 
of the initial steps towards consummating the alleged illégal act of 
subjecting complainants' property to an unlawful charge, or whether 
they bave taken none of them, but are threatening and intending so 
to do. 

Counsel for complainants relv specially upon the cases of Davies 
V. Corbin, 112 U. S. 36, 5 Sup.' Ct. 4, and Brown v. Trousdale, 1.^8 
U. S. 389, 11 Sup. Ct. 308. Concerning the flrst of thèse cases, it 
appears that the chief justice, who wrote the opinion, in reaching a 
conclusion found and hëld that ail the relators claim under one and 
the same title, namely, the levy of taxes already made expressly for 
their beneflt, and therefore that they, and each and ail of the re- 
lators, hâve a common interest in the tax; and, inasmuch as it was 
immaterial to the collector whether he paid it to one or another of 
the complainants, the chief justice properly classifies this case with 
those of Shields v. Thomas, supra, and other cases in which aggrega- 
tion of claims may be made for jurisdictional purposes. In the 
other of the cases so relied upon the chief justice, in delivering the 
opinion of the court, properly stated that the main question at issue 
was the validity of the bonds, and that involved the levy and collec- 
tion of taxes for a séries of years to pay the interest thereon, and 
flnally the principal thereof, and not the mère restraining of a tax 
for a single year, and for this reason held that the rule applicable to 
complainants each claiming under a separate and distinct right in 
respect to a separate and distinct liability contested by the adverse 
party was not applicable to that case. 

As a resuit of ail the cases, and especially by the authority of the 
cases of Hawley v. Fairbanks, supra, and Eussell v. Stansell, supra. 
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! i M (Olreult Court»! ÎD. South Carollna, July ?6j 1899,) 

BoiiiïJiïtB -AïTD LOAi* AssocrXTrbNMoRTSAGEs—tJstrRT— Place oj" Contract. 

: A leaidient' of ' Sauth OîfLrolina made appllcàtioa througU a local agent for 

. iinjeinbQVshipiln » buUding'andlQan association ha^inj^,lts place of business 

lu \Ya?h}ngton,, D. Ç., forthe puiTpose of obtamine a, loan; from said 

assô<S!àtl,cin. ï'Hè applléâtlbi wàâ forwàtded to WàSmnpon, vherejt was 

actïlpted,*'andi tbe (ieitifldâtfeâ for shàtes issued. ■ ' An appMcation for a 

loan was made In a simllar manner, was accepted la Washington, where 

the, potes were made iPili3ifa,ble, and t^fli loan was seoured by mortgage on 

reàl'é^te In South. Cwltoa. Hel4, thére being at thè tlme no statute 

od thfe atlbject In South Carollna, that the contract was a Washington 

cfontrkét, and nbt subjéc* to the usury laws ot South Carolina, and, belng 

yftlidv and ndt uàurlous,; under the laws of the District "of Columbia, the 

; mortgage rwoulcj, be eaÇorced. 

In Equîty." ' This wâs a suit in équity for thé f brëclbsure ûf a mort- 
gage, tiiedefènSe beiiig a plea of usury, '' 

Dargïin. & Coggescjiall apà Willco? é^ Willcox, for complainant. 
;poyQ & Brown, H. E.Young, and. îî. O, Woods, for défendants. 

eiMON^ON, Circuit, Qu'âge. This bill bas been fllçd for the fore- 
closùre of a mortgage on real estate situate in the town cl Darling- 
ton, S. G., ï!he, cpmpjai|n.^nt is a.cprppration created by the laws of 
the stat^ of , >fi^est Virginia, originallyunder the name of the truar- 
anteç J^uilding & Loan Ii^vestment Çoinpaiiy, ^hich name, however, 
was changed to that in the title of this case. \ îts principal place of 
business is ip the city of Washington, in the District of Columbia. 
This corporation is a building and loan association in this respect: 
The maturity of the coptract is guarantipd to be 10 years from its 
da!te, and is not depepàent upon tlje business or on the termination 
of the existepce of the cbpipapy. The principal défendant, a citi- 
zen of the state of SpAthCarplinaj résident ip Darlington, being 
désirons of tbe , priYilege ;qf bprrowing money from the complain- 
ant, applied for' suc}i pjç^ipfeership, and subscribed for 30 shares of 
capital stock in thç corporation, ; Ùnder the tçrms of the subsorip- 
tipn she agreed ,tp pay ,éach month for 120 months the sum of 50 
cents per shace, andajLsp to abide by. the rples, régulations, and 
conditions in tl^e by-laws of the corporation. Upon fulfillment of 
this agreement, the cpnxpany gu^raptied to p?iy her at the end of 
tî^is period the matured value of the said stock, to wit, $100 per 
i^arg. She was admitted into th^e corporation, pàid the sum of 
fSO adpiission fee, and, fpr two months paid the 50 cents per, share 
on each of the 30 shares of stock. Oarrying ont her purpose on be- 
coming a corporatpr, she applied to the complainant for a loan. Be- 
ing the subscriber for 30 shares, she Cpuld hâve applied for $3,000. 
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For some reason, satisfactory to both parties, she applied for |2,50Ô, 
and her holdings of stoclv were reduced from 30 to 25 sliares. The 
applications for the stock and for the loan were made through an 
agent of the company résident in Darlington, the appointée of a 
local board; were by him transmitted to the ofQcers of the com- 
pany in Washington, D. C, and were considered and determined 
upon by them, and only after such détermination went into effect. 
In the by-laws, rules, and régulations of this company a loan is 
treated as an advance of the prospective paid-up value of the shares. 
When such loan has been obtained, the subscriber borrowing must 
give security for the return thereof at the end of 120 months ; must 
aiso secure the payment of interest thereon in monthly instaïlments 
at the rate of 6 per cent, per annum ; must also secure the payment 
of a premium for obtaining said advance in monthly instaïlments 
for 120 months, at the rate of 6 per cent, per annum; and the same 
security must protect the monthly payments upon the shares of 
stock, which shares must also be assigned as collatéral security for 
the loan. The défendant obtained the advance of |2,500 on the 25 
shares retained by her, executed 119 notes, with her husband as 
surety, each for $37.50, the first of which was due and payable at 
the oflièe of the company in Washington, D. C, on the flrst business 
day in January, 1895, and the others, for the same amount, falling 
due successively on the same days in each successive month there- 
after. The |37.50 was made up by the 50 cents on each share, in 
ail $12.50; by the monthly instaïlments for premium at the rate of 
6 per cent, per annum, .$12.50; and the monthly incréments of in- 
terest at the same rate, $12.50. Her shares of stock were assigned 
as collatéral security, and then, as final security for ail the advance, 
she executed the mortgage set out in an exhibit in the pleadings. 
The mortgage provided for the payment of the principal (share pay- 
ments), interest, and premium on the advance representéd in thèse 
119 notes, ail fines and penalties imposed pursuant to the by-laws, 
ail taxes accruing on the property, and ail premiums of insurance, — 
the amount of which insurance was fixed at $2,500. If the mort- 
gagor did not pay any tax or premium of insurance, the company 
mortgagee could do so, and hold for its reirabursement the mort- 
gage as éecurity. The mortgage was duly executed and recorded. 
The mortgagor paid six of thèse notes, and then made default, pay- 
ing no other. She also omilted to pay the taxes on the property" 
for the year 1897-08, and also a premium on the policy of insur- 
ance. Thereupon this bill of foreclosure was filed, to which Mrs. 
Alexander and her husband and certain lien creditors were made 
])arties défendant. The ansvvers are in. That of the principal de- 
fendant, Mrs. Minnie C. Alexander, admits the main facts, and sets 
up the plea of usury. This is the question in the case, is this con- 
tract usurious? The complainant is the créature of the laws of 
West Virginia. Its plaCe of business is in Washington, D. C. The 
défendant résides in South Carolina. The contract was negotiated 
through an agent of the company résident in Darlington, the rési- 
dence of Mrs. Alexander, and the notes which were paid were 
paid to him. The mortgage is dated December 1, 1894. Under its 
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charter thé complainant had the right to make the contract in ques- 
tion. By the laws of West ÎVirgiiiia such a contractas not usurious. 
Code W. Va. 1891, e. 34, pa». 26. In the District of Columbia, where 
the Company has its principal place of business, a contract like this, 
secuFÎng pSemiums fora loan by an association of this chàracter, 
is not usurious. 27 Stat. c. 321, par. 1; Mulloy v. Association, 2 
McArthur, 594. Under the law of South Oarolina, as laid down by 
its suprême court, such a contract as this, made in this state, would 
be held usurious. Association v. BoUinger, 12 Eich. Eq. 124; Asso- 
ciation V. Dorsev, 15 S. G. 462; Buist v. Bryan, 44 S. G. 124, 21 S. 
E. 537,- Mearres t. Finlayson (S. G.) 32 S. E. 986. The law of South 
Oarolina seems to be this: À stoekholder in a building and loan 
association, so long as lie holds his stock simply as an investnient, 
can go on, and pay his monthly dues, subject to the by-laws of the 
Company. When the period for distribution cornes, he can enjoy 
àll the privilèges given by his stock subscription. But if, not con- 
tent with waiting on his investment, he obtains from the company 
money in pressenti, — anticipâtes the probable value of his stock, — 
he stands in the position of an ordinary borrower. If the corpora- 
tion advances this money, charges a lawful rate of interest thereon, 
and, in addition theréto, charges a premium, either by taking it 
ont of the money lent or advanced or in installments during the 
currency of the loan, and thereby obtains for the use of the money 
an amount greater than a lawful rate of interest, this will subject 
the loan to the plea of usury. If the contract of loan be between 
citizfens or résidents of South Oarolina, — be a South Oarolina con- 
tract, — it is subject to the law of that state against usury. If, how- 
ever, it be not a South Carolina contract, and if the law of the state 
in which the contract was made permit loans of that chàracter, 
then, by comity, the courts of South Gàrolina wiU enforce the con- 
tract ndtwithstanding. Association v. Vance, 27 S. E. 274, 29 S. 
E. 204, and 49 S. G. 402; Tobin v. McNab, 30 S. E. 828, 53 S. C. 73. If 
the contract be made in another state, and by the laws of that state 
would be held usurious, then the courts of South Oarolina, in an 
action brought upon it, would apply the laws of South Carolina, 
and would subject the lender to the same penalties as would be en- 
forced were it a South Carolina contract. Meares v. Finlavson, 
55t S. C. 105, 32 S. E. 986. The act of 1898, making ail contracta 
with building and loan associations South Carolina contracts, does 
not apply to contracts like this at bar, made before the passage of 
that act. Tobin v. McNab, supra; Association v. Powell, 55 S. C. 
316, 33 S. E. 355. The décisive question in the case therefore is, 
wâs this contract madé in South Oarolina or in the District of 
Columbia? The application for membership in- the complainant's 
corporation was made with the intent and purpose of obtaining 
this loan. This application was made to the conipany at its office 
in Washington, was coiisiderèd and gtanted there. The certiflcate 
(Sfistock— the resuit of the application, and the basis of the loan — 
was signed and issued in "Washington. The application for the 
ioan was prepared in South Oarolina, but it.wasiforwarded to the 
Company in Washington, to be passed upon. Until. itwas passed 
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upon and accepted, it was no contract. It was accepted in Wast 
iiigton, and so the contract was completed and made in Washington. 
7 Am. & Eng. Enc. Law, 136; Shattuck v. Insurance Ce, 4 Cliff. 
598, Fed. Cas. No. 12,715. The notes given for the loan were made 
payable at the company's olïïce in Washington on the first business 
day in each successive month; that is to say, if the ûrst calendar 
day were a holiday, then on the ârst business day thereafter. As 
public holidays are largely matters of local law, the maturity of those 
notes M'as made dépendent on the local law of the District of Oolum- 
bia. The checks for paying the loan were drawn in and sent from 
Washington, and were made payable in New York. Mrs. Alexan- 
der and her husband, her agent in this behalf, must be presumed to 
bave known and to hâve understood the natural resnlt of their own 
acts. It seems impossible to escape the conclusion that this con- 
tract was a contract made in the District of Columbia, and not a 
South Carolina contract. Association v. Bedford, 88 Fed. 15. 

It would enlarge this opinion beyond a reasonable length to go into 
the wilderness of cases upon the question of the lex loci contractus. 
The conclusion reached is sustained in principle by the suprême 
court of the United States in Pritchard v. Norton, 106 U. S. 124. 
1 Sup. et. 102, aifirmed in Coghian v. Railroad Co., 142 U. S. 101, 12 
Sup. et. 150, and is on ail fours with the décision of the suprême 
court of Pennsylvania in Bennett v. Association, 177 Pa. St. 233, 
35 Atl. 684; and it is the same conclusion which was reached by 
the suprême court of South Carolina in cases like that at bar in 
Association v. Vance, 27 S. E. 274, 29 S. E. 204, and 49 S. G. 402, 
and in Tobin v. McNab, 30 S. E. 828, 53 S. C. 73. The plea of usury 
is overruled. It is ordered that the spécial master compute the 
amount due in accordance with this opinion upon the mortgage set 
oHt in the pleadings, and report the same to this court, upon which 
complainant may take decree for foreclosure. 



DECK T. WHITMAN et al. 
(Circuit Court, E. D. Tennessee, S. D. October 14, 1899.) 

t, FORECLOBUEB OP MORTOAGES— MODB OF CONVKTINO TiTLB— POWBRS OF FED- 
ERAL Courts. 

The established gênerai practlce In this country, In judiclal sales upon 
foreclosure, Is to direct sale to be made by a master named In the de- 
cree, and, when the sale upon report Is conflrmed, to order a conveyance 
of the property by the master to be delivered to the purchaser; and courts 
of the United States, in adopting such practlce, are not restricted by the 
maxim that jurisdiction In equity Is ordlnarily exercised In personam, and 
their power conflned to the ordering of a conveyance by the parties, a 
foreclosure suit belng substantially a proceeding in rem.i 

S, Bame — Adoption op State Praotice. 

In a suit for the foreclosure of a mortgage upon real estate situated 
within the jurisdiction of the court It Is the right and witbin the power 
of a circuit court of the United States, if not Its duty, to conform to any 
statutes of the state regulating the remedy for the enforcement of the 
mortgage contract.* 

1 A raortffaKee, sellin^ under his power of sale, eau make a prood title to tbe purchaser wlthont 
the concurrence of the mortKagor. Corder v. Morgan (1811) 18 Ves. 344; 4 Kent, Conim. p. 14V. 

2 As to mortgage toreclosures In tlie lederal coarte, see note to Seattle, L. S. à. E. Ky. Co. t. 
Union Trust Ce, 24 C. C. A. 623. 
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This wkàa Siiîtîn equity for the f oreclosure of a montgage. Oa 
settlemént ^of decree after confirmation of sale. 

Garpett Andrews, for copiplainant. 
J. Hodgê McLean, for défendants. 

CLAEK, District Judgé. The bill in this cause wfts brought for 
f oreclosure of a mortgage. The real estate on which the mortgage 
restèd has' been reguiarly: sold by the spécial master pursuant to 
the ternis of the decree, and, nadtion to conflrm hawg been al- 
lô wed, the Question of proper provisions in the decree, as to the 
inethod of passing titlè to the purcbasier, has been suggested by 
the spécial master. 

The pi-aètice in this court for years bas been in substantial con- 
formityrwith the statntes of the State jegulating the practice of 
courts offcKàncerJ' in sales upon foreciosure. The ptatutory pro- 
visions lôuild in Shaunon's Gode of 1896 are as follo^s: 

"Sec!- 6301. ' The deCréé iMa^dévest the tltle to property,. realor personal, 
outof aKy of the partléSjtàat} veSt It in others, and. such decree shall hâve ail 
the force ajndeffiect «f ,9, conyeyance bysuch parties, executéd in due îorm of 

law.t:^ ',' ■ , ';'•„ . ''■.'. ,,,/, r/ .. ; . '' .. 

"Seîc. 6302. yiiè tourt'jflaykiso appoint a comffiissioner to exécute ail 
necessary èfanvê^atiéesi rélèa'Ses, and acqiiitiahces, eitherilnihis name çyv in 
the name offthéTjlarties.i as tt^ Court maythlpk proper; and. the instruinent 
so exeeuted;'w;j!|l,|)emp; Ta|li4,aS; if.execntçà by the party. ;.."".• 

"Seç( 6303., M tlip r decrep direct a, çoriyéy^ncé, release ' or acquittance to 
be made, ijnjî .thé party agalhét'whom'the déçfeè is renderëd fàilB'dr refuses to 
exécute the Mme'iii thé time spebîfied in the decree, or in' a jeasonable timè. 
If no: partie^ilapttime ils thnS'ï sï>ëciflfed, the decree , opérâtes in, ail respects 
as If the convey^nee, releasp„<ori;.acquittance was madç.'' : ^i 

It îé wëirkn(iwn;thaf"ËBéi?e is no^ pendîiïg beforethe suprême 
court ôîTënië^éèea'cà^ie Which ihvSôlVfes the questiioti bf the power 
of this court, by decree, tÔ'devéfet'ànd'Vtesttitle,' and ito: direct con- 
veyances, by a spécial commisaoner ox master appointed for that 
purpose. The contention before that court is that a circuit court 
of the United States iS #ithôut power 'tô' devest or vest title, or to 
pass title,r:b5r directingi a oonveyance lin oSUbstaiPtjal; conformity to 
tiie statutory regiijatjpiis pf the staj^^ upon thfit subject , , 

It has been the established practice of the courts ',p'f the United 
'States in thfà district to exécute decrefe^^f sale and pass title in 
Jiiis rhèthpd,\;<è.bich is,tl^'j|),ractice ùby g prevailing in this 

jfiountry, Tl^ îçu.presm^^^fi^^ of,%ij8' stàte; h^-ving infimatèd a 
doubt as to the power of this court» by^ecree^ te devest and^vest 
•title, or to ot^ér a convoyante, by spécial master or ;commissioner, 
the deservèdly; hîgh chi^racter pif that «Court gi'yéiâtô thé question 
at once a serioûs import. ît is said'thât the coùtentidn before that 
court is that Sthe practice in the; circuit courts pf tljé United States 
is regulatedi by the practice of the high court of chancery in Eng- 
làndj and that', nhder thg Englifeh pi^aiCtice, jf>ow«r èxists only to 
ordër a convenance by the parties to the suit In ihè examinMion 
of such a question, the distinction between questions of equity ju- 
risdictiph and jurisprudence and thoie-of practice must be closely 
observed. .The equity jurisdiction. conter red on fédéral courts, in 
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the absence ôf an act of congrtss, is the sanie as that of tte higti 
court of chancery in England at the time of the adoption ôf the 
judiciary act of 1789. Pënnsjivania v. Wheeling & B. Bridge Co., 
18 How. 462; Fontain f. Ravenel, 17 How. 38i; McConihay v. 
Wright, 121 U. S. 206, 7 Siip. Ct. 940. And the test of equity Juris- 
diction in the courts of the United States, in the absence of an act 
of congress, is determined according to the English sfstem, as ad- 
ministered in 1789". Id.; Alger v. Anderson, 92 Fed. 696; Missis- 
sippi Mills V. Cohn, 150 TJ. S. 202, 14 Sup. Ct. 75. 

In relation to the practice of the fédéral courts, the suprême 
court of the United States, under authority conferred by section 
î)17 of the Revised Statntes, among other rules promulgated (in 
1842) rulé 90, which provides that: 

"In ail cases where the rules prescribed by tliis court or by the circuit 
court do not apply, thé practice of the circuit court shall be regulated by the 
présent practice of the liîgh court of chancery ' in England, so far as the 
sauie may .reasonably be applled consistently with the local circumstanees 
iind local conveniences of the district where the court ia held, not as positive 
iiiU'S, but as furnishing just analogies to regulate the practice." 

In regard to this rule, and its effect, the suprême court of the 
l 'nited States, in a note bv the court to Thomson v. Wooster, 114 
U. S. 112, 5 Sup. Ct. 792, said: 

"Référence is made to the llrst édition of Danlell (published in 1837), as 
licing, wjth the second édition of Smith's Practice (published the same year), 
the most authoritative work on English chancery practice in use in March, 
1842, when our equity rules, were adopted. Supplemented by the gênerai or- 
ders made by Lords Cottenham and Langdale in August, 1841 (many of which 
were closely copied in our own rules), they exhibit that 'présent practice of 
tfie high court of chancery in England' which, by our ninetieth rule, was 
adopted as the standard of equity practice in cases where the rules prescribed 
l)y the court, or by the circuit court, do not apply. The second édition of 
Jlr. DanieH's woriJ, published by Mr. Headlam in 1846, was much modifled 
by the extensive changes introduced by the English orders of May 8, 1845, 
a.nd the third édition by the still more radical changes introduced by the or- 
ders of April, 1850, the statute of 15 & 16 Vict. c. 86, and the gênerai or- 
ders afterwards made, under < the authority of that statute. Of course, the 
subséquent éditions of Daniell are still further removed from the standard 
adopted by this court in 184iJ; but, as they contain a vlew of the later dé- 
cisions bearing upon so much of the old System as reraains, they hâve, on that 
account, a value of their owu, provided oue is not misled by the new portions." 

It bas been often decided, in conformity to the very terms of the 
rule, that the practice of the high court of chancery in England is 
to be applied, not as controlling, but as furnishing just analogies 
to regulate, the practice in courts of the United States, where the 
subject is not regulated by an act of congress or a rule promul- 
gated by the suprême court. So far as the English practice is reg- 
ulated by statutes or orders of court subséquent to the date of rule 
90, such practice does not control the courts of the United States. 
Changes introduced into the English System of practice subséquent 
to the above date hâve not been adopted, and furnish no rule for 
the practice of this court. 

The courts of the United States possess jurisdiction of a fore- 
closure suit only when betM'een citizens of différent states or when 
other ground of fédéral jurisdiction exists. It is obviously just 
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and proper that thèse courts, in administering the équitable rem- 
edy in foreclosure suits aff^cting real estate, should enforce the 
rights of both parties to the mortgage cqntract, as defined and rég- 
ula ted by statute of the state and as enforçed by the state chancery 
courts, and for the same reason should a,doptsiibstantially the same 
pr^^ctiee as to the method of making tljé.decree effective, so far as 
this may be done. 

Â lack of substantial conformity with statutory régulations of 
the state, in the foreeïosure <>f a mortgage of real estate, would. or 
might, resuit in something roore or less than the rights of the par- 
tie^, as understood when the çontract was executed. It would in- 
trqduce "discordant, éléments" and confusion, the real intention of 
thé parties being effectuated in one set of courts and denied in the 
other. 

It miist be borne in jnind that the method of strict foreeïosure 
was the ancient, and, in gênerai, only, practice in England. By 
this remedy the equity of rédemption existing in the mortgagor, 
after default in payment, Hvas eut off or foreclosed, leaving the 
absolute title in the mbrtgagee, according to the conveyance. In 
such a casie, the decree.of the court did not affect the légal tiulo, 
but left that just as vested by the mortgage conveyance, and mere- 
ly extinguished the equity of rédemption. Ohancellor Kent (in 
1832), speaking of this pi^thod of foreeïosure, said: , 

'"Dhis is the English practice to this day.though sometimes the mortgagee 
wiU pmy for, and obtain, ia dectée for a salé of the mortgaged premises, un- 
der the direction of an offlcer of; the court, aud the procefeds of the sale will, 
iu that case, be applied towàrds the dischargé of incumbrances accordiug to 
pi'iorlty." 4 Kent,' Comm. ISl. 

Under this practice, .the court was not concerned with the pass- 
ing or trahsfer of title, there being no sale. 

The liirijtçd èxtent tb whiçh jurisdiction to order a sale was exer- 
cîsed in exçeptional cases was hardly sufficient to make the question 
of passing the title very serions. The method would necessarily 
vary somewhat with the spécial facts and conditions, which raade 
the exception. The difflcuîty in the method of ordering conveyances 
executed by the parties to the suit, as applied to married women, in- 
fants, lunatics, and persons residing beyond the territorial jurisdic- 
tion of the court, or absconding, is quite évident; and, although this 
may be regarded as the original practice, it was cumbersome, costly, 
aud ineffectuai, and bas never been generally adopted or in vogue in 
this country. In justification of such a practice, it may be remarked 
that the court of equity was constantly undertakiug to maintain a 
distinction between its deçree and methods of exécution and the 
judgment at law and process thereon. |Jhe judgment at law opéra t- 
ed in its exécution against property, while, agreeably to the ancient 
niaxim, the decree in equity was executed by process in personam. 
This maxim was resorted to, also, as a basis for thje proposition that, 
to entitle a court of equity to maintain a bill for the spécifie per- 
formance of a çontract respecting land, it was not necessury that the 
land should be situated withiu the jurisdiction, but that, with the 
parties résident within the territorial jnrisdiction.of the court, per- 



DECK V. WHITMAN. 



877 



formance migM be decreed in relation to land situate in a fareign 
country. This self-imposed limitation became to an extent an ob- 
struction to tlie court's power to model its decrees and process to 
meet the requiremeuts of a case, — a power which it bas otherwise al- 
ways claimed and exercised as a distinguisbing feature of that court. 
It is to be remarked, further, that the practice was not of statutory 
origin, but such as the court adopted for itself. It is to be remem- 
bered, too, that the object of such methods as attachment for con- 
tempt, etc., was to compel the exécution of a conveyance and a trans- 
fer of title. The methods, therefore, were indirect, and would be en- 
tirely unsatisfactory, in the light of the direct, less costly, and more 
efficacious methods of our own time. 

In 1 Baniell, Ch. Prac. (1837) p. 228, it is said that, where an estate 
of an infant was decreed to be sold, a day was given the infant to 
show cause, after attaining fuU âge, and a direction was generally in- 
serted in the decree that in the meantime the purchaser should enjoy 
the estate against the infant until he attained such âge. and that a 
purchaser buying such estate under such a decree must accept the or- 
der of the court for a future conveyance as a sufflcient security. In 
the later and sixth édition of the same work, it is declared that: 

"Formerly, a decree in a court of equity, unless it was for land, operated 
only in personam, and the only method of enforcing' it was by process ot eon- 
tempt against the party disobeying It, under wliich the party, if arrested, 
might be liept in prison till he obeyed." 2 Daniell, Ch. Prac. p. 1032. 

It is further pointed out that, in case a party refusing to obey the 
decree could not be arrested, or, having been arrested, remained in 
prison without obédience, a writ of séquestration might issue putting 
a commissioner in possession of the property of the défendant, and 
the rents and profits of his real estate, until he had cleared his con- 
tempt; and the séquestration process, it is said, had become the 
usual course of proceeding. The method of compelling obédience to 
a decree in England was originally like that for compelling appear- 
ance or answer, and was limited to process of contempt. Adams, 
Eq. pp. 393, 324. "It is obvious," says the critical author of the 
work just cited, "from the nature of the process of contempt, that, 
if a défendant absconded so as to avoid its opération, or if, when ar 
rested under it, he perversely refused to submit, there were no means 
of compelling obédience; and, on the other liand, if a défendant in 
custody under process were incapable of doing the required act, his 
committal was practically imprisonment for life. * * » The in- 
efflcacy of the process of contempt for compelling a perverse défend- 
ant to obey has been already commented on, as well as the remédies 
which hâve been provided in respect to appearance and answer." Id. 
pp. 326, 394. The observations thus made related to the practice 
as it was down to 1841, with only slight changes in the remédies 
by statute. The English treatise by Adams, recognized as a work of 
flrst merit, was under préparation from 1842 to 1848, and published 
in 1850. It woTild be surprising to find that the equity courts of the 
United States, after more than half a eentury of progress, are ad- 
hering exdusively to, and restricted by, a metliod of procédure thus 
criticised in its own time and country, and long practically aban- 



8T8l,;', 96 FEÇER4^Ii ,|lEÇORTaR. 

dfined |4 Bn,glan4< ; ^The iaqfflcf^cy; »£ isuch naethq^s. Ijeeoïueg striking- 
ly apparent in View pf the lincreas&si.extent to wjiicii vax^rtgage cpn- 
tBajcta.tntei" into bnsinçss transactions ofithe.larigçstînagnitude in 
thj^ (îiijnntry^ and tbe eï;tent to w|iiç]i the eqpity xfQurts pf the TJnited 
StajfceSjajces'calledupontP enforçiespcb jçpntracts by judicial sale. 

The reaspn why galeupon forpçlpgnre çould not be had is stated 
in Adams^.iEq, (8tb.Ed.j;pp. 119-121) aB;ifollows; ; . 

''It musï be otoservêdithftt theirlgHt of ithe mértgageeon such a blU is a 
right meEçlSï : to f qreçlose : the equttyji aad âpes.ûotj extend to x^arrant a sale; 
for,i;altljojjgli,a «aie woul^ ibe; oftew, raO|i;e çonyenient tban a foreclosure, yet 
It Is notr stipulated for by tié contr^çt, and, the court' kàs no more autliority 
to seïl'the niôrtgaged éstàte for pâymëiit 'éï tlîe <îebt thàn to sell the mortgagor's 
other estâtes for the same purpose. * ■• * i Ifi'Ireiand and some of the Ameri- 
can icourtR a différent rule ^rievails, and the moStgagee may in ail cases requlre a 
salç. :,If;iW express PO wer of sale ,1s: giyei).,^y,;tUe mortgage, such a power 
forps an.mîditionàl rèmçdy for thé mortgaiee, and does not interfère with 
his'Vièbï to'fbreclose.'""' ■ '; ■ ''•' ■'■'" "^,'' "';';' 

Thjs method of foredosure isi Conmionly called "strict fpreclo- 
supe,'î iniiçontradistinctioû to Itbe pcacibiee of equity foreclosure by 
judicial sale of the property foc the pa^j^ment of the debt, by which 
the mortgagor teceives the beaeût of s the surplus, if any, in the 
proqeeds pf sale. The Englishpstem.of, strict ioreclosure bas nev- 
erj aelha¥e said, been generally adopted pr followed in this coun- 
try, in' th^ courts of the stateS'ipr the Courts of the United States. 
At an eariy day in soine New Englànd States, and how in a f ew 
excéptiOnal cases, the practice was andife f ollOwedi t Whether due 
to the f àoti that no sale was stipulated fbr in the mortgage or not, 
the ipraçtice of strict foreclosure continued to be the gênerai Eng- 
lish practice dOwn to the time of the chamcery procédure act (called 
also "Ohiahcery improvëihent Act'O of 18g2 (15 & 16 Vict. c. 86), 
when powei* wàs coBÉerred upon the chancery court to direct a 
sale on nthe hearing, in èuit for ; if ore'ffilosure, upon the request of 
the mortgagee, mortgâgor^ or aiiy: subséquent ineumbi'ancer, and 
the poWer of the court in this wspect was further enlarged, by the 
Oonvéyanoing and Law of Property Act of 1881, so as to exténd the 
powêr of; sale to rédemption Suits, enabling any pferson entitled to 
redeem'to hâve an order of sale instead of Rédemption; but thèse 
changes in remedy and procédure in the English equity System 
hâve not, as : stated, been adopted, and do not control or regulate 
the practice'of the circuit icPurts of the United States. The prés- 
ent English practice is iregulated by the conveyancing act of 1881 
(which repealed the pribr enactment), ànd by subséquent statutes 
and orders ànd rules. Itr would serve no uieful purpose in this 
case to review this législation; or to staie, in détail, the existing 
English pra«tiee. The practice will béfound fuUy stated in the 
standard English work on Vendors and Purchasers by Dart (6th 
Ed.;i 1888) pp. 1313-1353. Af ter poihting but the m'ethod of or- 
derin-gi<éonveyance by thëipàrties to the suit with contempt process 
on refusai; the author givesitbe; alternative; modem method of deal- 
iag; with the subject inrtMs language; ; • : ■ 

"But the moie usua! couvse of proceedlng, vehére a party to the suit refuses 
to exécute, bas been to treat such party as a trustée, witbin the trustée act 
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of 1850, and to obtain an order -tor a coaveyanoe, or a vesting or leleasing 
order havlng the effect of a oonveyance; and this course may be adopted 
when the récusant party is a married woman, infant, lunatic, or mère tenant 
for life; and the mère decree, directing a sale and ail proper parties to con- 
vey, makes the owner of the légal estate, if party to the suit, a trustée, withln 
the act. Where property was sold in lots to several purchasers, it was 
held that each purohaser might separately pétition for an order vesting the 
estate of an Infant, and that the vendors must pay the costs. And now, 
where any person neglects or refuses to comply with a judgment or order di- 
recting him to exécute any conveyance, the court may, on such tenns and 
conditions as may be just, order that sucb conveyance shall be executed by 
such person as the court may nominate for that purpose, and the conveyance 
so executed will hâve the same effect as If the person originally direeted to 
exécute it had done so." 2 Dart, Vend. pp. 1347, 1348. 

Under the existing practice in England, as a gênerai rule, no par- 
ty to the suit is allowed to bid for the estate without the previous 
permission of the court to do so; and in Mining Co. v. Mason, 14.5 
U. S. 361, 12 Sup. et. 890, exception was taken to the sale, and error 
assigned on the ground that complainants in the cause had bid at 
the sale and become purchasers without obtaining previous permis- 
sion of the court to do so, àgreeably to the English practice. In 
overruling this objection, Mr. Justice Brewer, speaking for the 
court, said: 

"The English practice does not obtain in this country. A sale made by a 
spécial master, under the directions of a court of chancery, is not a sale 
made by either of the parties to a litigation oï under his direction. The 
master is a représentative of the court, as a marshal or sherift is in an action 
at law. He is not under the confrol of either party. He is not the agent of 
either to malje the sale. At such public judicial sale, either party, as a rule, 
may bid. Richards v. Hojmes, 18 How. 143; Smith v. Black, 115 U. S. 308, 
e Sup. et. 50; Allen v! GfiUette, 127 U. S. 589, 8 Sup. Ct. 1331; Smith v. 
Arnold, 5 Mason, 414, 420, Fed. Cas. No. 13,004. In that case Judge Stoi^- 
said: 'In sales direeted by the court of chancery, the whole business is trans- 
acted by a public offlcer, under the guidance and siiperintendenee of the cçurt 
itself. Even aftej" the sale is made, it is not final until a report is made to the 
court, and it is a,pproved and ccinflrnied.' " 

It would not be insisted that the courts of the United States are 
limited by the English remedy of strict f oreclosure, as understood 
and deflned, at the tinje lof the adoption of the English practice, 
by rule 90; but such a resiult follows logicaUj, if. the contention 
before the suprême court is tenable. If this were so, the courts 
of the United States are without power, in the ordinarj' case, to do 
more than extinguish the rtght of rédemption by the metljod of 
strict f oreclosure. But in this country mortgages are executed, 
and hâve been from the earliest time, with power of sale, and the 
practice of strict f oreclosure is entirely inapplicable, except in a 
few States a;nd in a very limited class of cases. The mortgage in 
this country expressly providing for sale, and being regarded as 
security for the debt, the right to a judicial sale is an obligation 
or term of the contract. "It follows from the nature of the se- 
curity, and ariseg upon its face, uhless restraîned by its terms." 
Eailroad Co. v. Fosdick, 106 U. S. 68, 1 Sup. Ot. 10. To deny a sale 
wonld be a refusai to exécute or enforce the contract. The decree 
requires a sale, ànd the practice of compelling conveyance by the 
parties, in a case where no sale is reqûired, is not followed. In 



?9P 96 l'PDÇRJi.^ EIÎPORTîIR. 

refetion to this point, see Miller t. Sherry, 2 W^jiv ^8, cited else- 
wïiere herejaiu Such practiee cannot, in the language of rule 90, 
"rea^oïiab'lj' bë applied consisteûtly with the .local circumstances 
and local' cokitëpienéësoftlie, district" where tWs court is bel d. 

Power'Of-sale mo.rtgages are ripw;; in vogue in Ëngland, and well- 
nigh every !«nortgage contains the power of sale, and such a power, 
if not contained in the mortgage; is supplied by statute (Act 1860, 
Superseded' 'by Act 1881), unless thé power is nègatived or modifled 
in the moi^^gage deed. The pr^çtice bas chànged accordingly. 
Mr« Justice Story, in the last édition of the Commentaries on Equity 
Jurisprudence, revised by the author and published in 1846, after 
lus death, referring to the practitie in England, and to certain spé- 
cial cases in which the rule of strict f oreclosure was departed f rom, 
and a compulsory sale decreed, said: 

"It Is difficult to percelve âjiy solid or distinct groUnd upon which thèse 
exbeptioilS 8tand, which would not justify the courts of equity in Eagland 
in decreeing a. sale at ail times when it Is prayed for by the mortgagee, or 
when It ; would .be beneflcip.1 to the ;Çiortg3,gor. The inconvenienees of the 
existin^ practiee of f oreclosure in tbàt' coiintry are so great that it has become 
a comnion practiee to Insert in mortgages a power of sale upou default of 
payment; and, although Lord Bidon àt flrst intimated an opinion unfavora- 
ble to such a power as dangerous, it is now flrmly established." 2 Story, Eq. 
Jur,§10?7. . , . 

The àccepted doctrine in this cQuiitry is that a Court of equity, 
indepeadently of statute, has jurisàiction to direct or decree a sale 
upon f oreclosure. 2 Jones, Mortg: (5th Ed.) § 1573; 2 Story, Eq. 
Jur. §§1024-1026; Lansing y. Goelet, 9 Cow. 346; 9 Enc. PI. & 
Prac. p. 262. And this is done regardless of ahy distinction wheth- 
er the power of sale is contained m the mortgage or not. And it 
would seem to be eleBientary that, when the court is vested with 
jurisdiction to foreélosé the mortgage and make a sale, this juris- 
dictiori carriës with it the power ^f^ adopt ail forras and methods 
of practiee necessary to the effeetive exercise of that jurisdiction. 

In Tennessee, at ari'fearlyday, the 'courts refused to accept or 
administer the harsh remedy of striët foreclosure, as known to the 
Emglish practiee. In the eai*ly ciElse of Hord v. James (1805) 1 
Otert. 201, the suprême court Of Teànessee, rejecting this ancieut 
methodof foreclosure said: 

"QoBsistently with the law, as laid do^i^.Jln ail the modem books, we can- 
not Vèst the title in the complainànt; The' land, or part 6î it, must be sold 
at public ssàe,' and the rnoney applied to thë payment of the debt and în- 
terest. Theprdiperty may be of much greater value than th« debt and inter- 
est, and it would be most unjust tp vest.tbe whple of ; it in the plaintiff, when 
the mortgage wàs only intenrled to seeur^ a debt It would be equally unjust 
to decree the propevty in fuU satisfactiôtL, for it may be of less value than 
the debt and inferest. Let it be sold, oBsèrving the directions of the acts of 
assembly in relation to the sale of real propérty under exécution." 

It will be noticed that in this :ca,sê. the court reçognized the power 
to nx^ke the jurisdiction effective by oifdering a sale upon foreclosure 
in acçord^nce ■\>'ith the statutory reig'ul^tion of sales upon exécution. 

In Williamson v. Berry (decided in 1850) 8 How. 545, Mr. Justice 
Wayne, discusging oue of the points, in the case, said: , 
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'.'It invclves what lias been the practice in courts of equlty, which, from 
long standing, habituai use, and unifoiin judicial acquiescence, has become 
law,— law in England, law in New York, law for the courts of eqnity of the 
United States, and law in every state of the L'nion, except as It may hâve 
been modified by the législation of the states. The usual mode of selling 
property under a deeree or order in chancery is a direction that it shall be 
sold with the approbation of a niaster in chancery, to whom the exécution 
of the deeree in that particular has been conflded. It matters not whether the 
sale is public, or private, by a person authorized to make it. Not that the 
approbation of the master in either case complètes a title to a purchaser. It 
is only the master'g approval of the sale, and is one step towards a pur- 
chaser's getting a title. Before, however, a purchaser can get a title, he must 
get a report from the master that he approves the sale, or that lie was 
the best bidder, accordingly as the sale may hâve been niade either privately 
or at auction. That report, then, beeomes the basis of a motion to the court, 
by the purchaser, that his purchase may be conflrmed. Notice of the motion 
is given to the solicitors in the cause, and confirmation nisi is ordered by the 
court, to become absolute in a time stated, unless cause is sbown against it. 
Then, unless the purchaser ealls for an investigation of the title by the mas- 
ter, it is the master's privilège and duty to draw the title for the purchaser, 
reciting in it the deeree for sale, his approval of it, and the confirmation by 
the court of the sale, in the man»er that such confirmation has been ordered." 

Is the conveyance -prepared by the master to be executed by him or 
others? It might be said this précise point was left open by this 
statement of the practice, but, as the gênerai law in this country is 
recognized as also that controlling in the courts of equity of the 
United States, the answer to the question suggested would not seem 
to be dififlcult. 

In Lansing v. Goelet, 9 Cow. 346, Chancellor Jones, having flrst 
established the proposition beyond ail reasonable question that juris- 
diction to order a sale instead of strict foreclosure is original and in- 
hérent in equity, states the practice as foUows: 

"A judicial sale of the estate under the deeree of the court, then, if the 
court has the power to make the deeree, whether it be in form of a deeree 
of sale preeeded by a formai deeree of foreclosure, or in the form of a 
deeree for sale without a formai deeree of foreclosure, effectually bars the 
right of the mortgagor to redeem; and the purchaser will hold it, under the 
title he acquires to it by virtue of the sale, and the conveyance he receives 
from the master, free and discharged from the equity of rédemption. The 
purchase money then stands in the place of the estate, and will be applicable, 
as that was, first to the satisfaction of the debt to the mortgagee, and the 
overplus and residue, if any, to the use of the mortgagor; and, if the produce 
proves insufficient to satisfy the debt, he will remain personally liable for the 
deficiency. 

"But the authority of this court to deeree the sale of mortgaged prem- 
ises for the satisfaction of the debt, which thus has its foundation in the 
principles of equity applicable to the contract of lender and borrower and 
The gênerai jurisdiction of the court, is, moreover, recognized and sanetioned 
by the législature. The eleventh section of the act concerning the court of 
chancery (1 Eev. Laws, p. 486) déclares that ail sales of mortgaged promises. 
under any deeree of the court of chancery, shall be made, and deeds executed 
for the same, by one of the masters of the court; and that such deeds shall 
be as valid as if the same had be«n executed by the mortgagor and mortgagee, 
and shall be an entire bar against each of them, and théir heirs, respectively, 
both in law and equity." 

Substantially the whole of the flrst paragraph of this language 
taken from Lansing v. Goelet was adopted by the suprême court of 
the United States in Simmons v. Railway Go., 139 U. S. 288, 16 Sup. 
et. 1. 

!)ll I'\~ÔJ 
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Tke power to adopt reasonable and syitable metliQ^s ot practice 
in the exercise of a^ conceded jumdiction is inhérent in the court of 
eqaity, and in ail courts, and statutes do not confef the power to 
adopt practice, but simply reguIçLtè that practice, so far as the stat- 
ute, in terms, embraces the subject. It will be perceived that Chan- 
cellor Jones, in Lansing t. Goelet, was declaring the gênerai practice 
in courts of equity in this counti*y, \<riiich he said had been recognized 
and sanctioned by statute in tixe state ôf New York. The practice 
is regulated by statutes in many state^. Of such enactments it is 
said: 

"When provisions in détail are made on this subject, thej' are geuerally 
f oùnded upon principles and rules of practice already establlslied by courts 
of equity under the gênerai jurisdictlon they hâve always exercised of the 
subject, and the powers of thèse courts are only enlarged and deflned by the 
statïkes," 2 Jones, Mortg. t&th Ed.) § 1443. 

In a récent work, by an author whose ability and long expéri- 
ence as linited States District judge qualify him to speak upon the 
subject, tbp practice of the courts of the United States in mort- 
gage forieclpsure and like cases is laid down as follows: 

"Upon, the flUng of the report of a sale, a motion for thé confirmation 
thereo^ should be filed, upon which the court will make an ordi^r that ex- 
ceptions to the sale must be filed within a given time. ïf exceptions to such 
sale "are âlèd, âfid for cause sustain'ed,' or If the court, of its ovrn motion, 
deems the .sale to be faulty in form, or inéquitable in substance, the siim(> 
will be set aisiâe, and a resale be ordêted- If exceptions are not fiM, and 
cause ta the contrary does not.appear, the, co^rt, at any tiipe a,fi;er the expira- 
tion,of tlie time for fiUrig exceptions^ mày approve the report and conflrm the 
sale, and' oirdér a Conreyànee of the- t)rppérty ex;ecuted % the màster to Itc 
delivered to the purchaséK'ïf the salé' is subjebt to rédemption, the con- 
veyance <^pnot ]be delivered until the expiration of the. time of rédemption. 
In such ca^es the master sho;uld exçciitq a.certiflcate; of, puychase, and de- 
iiver tï(e.,saHie tp the piirchaseï:. . ITpon tbei expiration of: thç period of ré- 
demption, If iiédemption hs^s ,iiot been niade, a, brief report showlng the fact, 
wlth the prpDeEmaster's.id^pd, should b^ sv^jamitted to th^i^aurt for its ap- 
proval, apd foi^^the order p£ (^elivery.". Sljiiiîas, ¥3q. Frac. :(2d;ïld.! 1898) p. 138. 

Aslliaye said, it i», désirable, fpômany point ibfview, that the 
practice inithe courts :of the United States, in ail that relates to 
foreclosa*e saies of realestàte, ëhotlld conform substantiàlly to 
the rem'é'dj^ "otitaLQirig by' Stàtùte in the courts' of the staté, The 
cqnfusing.and discordant results of différent niethods in this re- 
gard intJieicourts of the state and those of the United -States with- 
in the statë àw Obvîoius; aiid the right to adOpt or foUow substan- 
tiaiïy thé :Étaié practice, as rë|^^ in this respect, in 

the courts of; the tJnïtédiStates, wàs declared in Brine t. Insur- 
ance Co.,!a6!i[JïiS. 627. It was adjudged in that case that the stat- 
ute of the (Btate of Hlinôis securiûg to the mortgàgor the right to 
fedeeni within 12nionths after decreè oh ïorécloshre was as ob- 
ligatory Oh the fédéral courts sitting in equity in,, that state as it 
was on thO; state courts, and that the raies of practice in the courts 
of the United States inust'belhadètoconfornito the law of the 
state, éoj^pâl^it was n,ecessary to give full effect to this statutory 
rigtit Of rédemption. Although this was the point under considér- 
ation, the doctrine laid down was much broader thau theliinits of 
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the pai-ticular questioin called for. Mr. Justice Miller, delivering 
the opinion of the couft, said: 

"It is denied that thèse statutes. are of any force in cases where the de- 
cree of f oreclpsure is rendered ia a court of the United States, on the ground 
that the equity practice of thèse courts is governed solely by the précédents 
of the EngUsh chancery court as they existed prlor to the Déclaration of 
Independençe, a-nd by such rules of practice as hâve bepn established by the 
suprême court pf the United States, or adopted by the circuit courts for 
their own guidance. And treating ail the proceedings subséquent to a de- 
cree whieh are necessary for Its enforcemeat as matter of practice, and as 
belonging solely to the course of procédure in courts of equity, It is said 
that net only do the manner of conductiug the sale under a decree pf fore- 
elpsure, and ail the incidents pf such a sale, cerne within the rules pf practice 
of the eouit, but that the effects of such a sale on the rights aequired by the 
purehaser, and thoge of the mprtgagpr aad his subséquent grantees, are also 
mère matters pf practice, to be reguïated by the rules of the court, as found 
in the sources we haye mentioned. On the other hand, ît is said that the 
effect of the sale and . conveyance made by the commissioner is to transf er 
the title of real esta te from -one person to anpther, and that ail the means 
by whieh the tltle tp real prpperty is transferred, whether by deed, by will, 
or by judiciâl prpceeding, are subjeet tp, and may be governed by, the législa- 
tive will of the state in which it lies, except where the la^ of the state on 
that subjeet impairs the obligation of a contract; and that ail the laws of 
a state existing at the time a mortgagé pr any otlier cpntract is made, which 
affect the riglits of the parties to the contract, enter into and become a part 
of it, and are obligatory on ail courts which assume to give remedy on 
such contracts. We are of opinion tliat the propositions last mentioned are 
Sound; and. If they are in conflict with the gênerai doctrine of the exemption 
fi-om state control of the chancery practice pf the fédéral ceurts, as regards 
mère mpdes of prpcedure, they are pf paramount force, and the latter must, 
to that extent, give way, It would seem that no argument is necessary to 
establish the prpposition that when substantial rights, resting upon a stat- 
ute, which Is clearly within the législative power, come in conflict with mère 
forms and modes of procédure in the opurts, the latter must give way, and 
adapt themselves to the ferms necessary to give effect to such rights. The 
flexibility pf chancery methods, by which it molds its decrees so as tP give 
appropriate relief in ail cases within its jurisdiction, eiiables it to do this 
without violence to principle. If one or the other must give way, good sensé 
unhesitatingly requireg that justice and positive rights, fouuded both on valid 
statutes and valid contracts, should not be sacrificed to mère questions of 
mode and f orm." 

The doctrine of this case was reafflrmed in Langdon v. Sher- 
wood, 124 U. S. 74, 8 Sup. Ct. 429. In that case the following sec- 
tion in the Code of Nebraska was nnder considération: 

"When any judgment or decree shall be rendered for a conveyance, release 
or aequittance in any court of this state, and the party or parties ngainst 
whom the judgment or decree shall be rendered do not comply therewith 
within the time mentioned in said judgment or decree, such judgment or de- 
cree shall hâve the same opération aud effect, and be as availal)le, as if the 
conveyance, release or aequittance had liceu eseeuted conformable to such 
judgment or decree." Code Civ. Proc. | 429b. 

It will be noted that the similarity between this statute and the 
third method of transferring title provided for by the Tennessee 
act is quite close and strildng. It was held that a judgment or de- 
cree rendered in the circuit court of the United States for the dis- 
trict of Nebraska, in respect to real estate situated in Nebraska, in 
conformity with this statute, operated to transfer the title to the es- 
tate which was the subjeet of the judgment or decree, upon the 
failure of tlie party to convey as ordered. 
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^?W«iUffl <>î ppinlon," said Mr. JusHee Miller, speaklng-far the court, "that. 
If Thls section of the Code be valid, it was the Intention of tlje makers of 
It that a judgment and decree, such as the one before us, §hould hâve the 
same effect, whére the parties directed to make the coiiveyaneé fail to comply 
with the order, as it would hâve had if they had complied, in regard to the 
transfer of titlé from them to the party to whom they were bound to con- 
vey by the deétee. ïhe language àt this section of thîé' Code hardiy admits 
of any other' feofistruotioln. When the party decreed ;to make the convey- 
ance does flot comply therewith wlthin the time mentiphéd in the judgment 
or decree, such jMgment or decrèe shall hâve the same effect aud opération 
and be as availaUe as if the cohveyance had been éxecùted. The oiicra- 
tion or effeet hère meânt was thé transfer Of title, ahd it could riot hâve been 
made any efëarer if It had said thaï it should hâve the eiïect of tnmsferring 
the title from the party who fails to convey to the on'è td whom it ought to 
be eoiiveyed. This must hâve bèien the meanihg, in the minds of tlie legis- 
lators. It was undoubtedly the ancient and usual course in such a proceed- 
Ing to compel the party who shoùld convey to perfotm the decree of the 
court by fine and imprisonment |or refuslng to do so. But inasmuch as this 
was a troublesome' and expehsivè mode of compellin'g the transfer, and the 
party mlght not be wlthin reach of the process of thé court, so that he could 
be attached, it has long béèn the practice of many of the states, under stat- 
utes enàcted for that parpdse, to attain this object elther by the appoint- 
ment of a spécial commissioner who should convey in the name of the party 
or^iered to convey, or by stattites Similar to the one under considération, by 
whlch the judgment or decree of the court was made to stand as such con- 
veyànce, on the f allure of the party Ordered to convey. ïhe vahdity of thèse 
sta tûtes has ne ver been qùëstionèd, ' so far as we know, though long In ex- 
istence In nearly ail the states of the Union. There can be no doubt of their 
efficacy in transferring the title, in the courts of the states which hâve en- 
àcted them, nor do we sèe any reafeon why the courts of the United States 
may tiot lise this mode of èffectinè^ that which is clearly within their power. 
The question of the mode of transferring real estate is one peculiarly within 
the jurisdiction of the législative power of the state in which the land lies. 
As mis court has repeatedly said, the mode of conyeyance is subject to the 
control of the législature of the state; and as the case in hànd goes upon 
the proposition that the title had passed from the govCrnment of the United 
States, and was in controversy bë'tween private citlzens, there can be no 
valid objetîtion to this mode of btiforcing the contract for conveyance be- 
tween them according to the law' of Nebraska. U. S. v. Crosby, 7 Craneh, 
115; Clark V. Graham, 6 Wheat. 5TT; McOormick v. Sullivant, 10 Wheat. 192; 
U. S. V. Fox; 94 U. S. 315; Brihe v. Insurance Co., 90 U. S. 627; Insurance 
Co. V. Cushman, 108 U. S. 51, 2 Sup. Ct. 236. We canuot see, therefore, any 
error in the circuit court in permltting the proceedings in the ehancery suit 
to be giyen in évidence, nor in giving to them the effect of transferring from 
the Sauntee Land & Ferry Company such légal title as it had to any of the 
property in controversy." 

Brine v. Insurance Co. haa been reafflrmed and- applied in Ben- 
dey Y. ïownsend, 109 U.S. 668, 3 Sup. Ot. 482; Allis v. Insurance 
Co., 9T U. S. 145; Barnitz v. Beverly, 163 U. S. 127, 16 Sup. Ct. 1045; 
and De Vauglin v. Hutchinson, 165 D. S. 570, 17 Sup. Ct. 461. 

In Barnitz v. Beverly, the court expressly adopted tlie language 
of the Brine Cafee, which bears more directly upon the point now 
in judgment. Mr. Justice Shiras, speaking for the court, said: 

"The View of the trial court was that remedy of an immédiate sale, by 
decree 6f the circuit court o£ the United States sitting in equity, was not 
afCeoted by the state statute. But tàiis court held, through Mr. Justice Miller, 
that ail the laws of a state existing at the time a mortgage or any otlier con- 
tract is niade, which alïect tlie rights, of the parties to the contract, enter into 
and becôme a part o£ it, aud are obligatory on ail courts which assume to 
give a remedy on suclr contracts; that tlie construction, validity,, and effect 
of contracts are goverued by the plà'c'fe wherc they .are uiade aiid are to be 
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performed, If that be the same; that it is therefore said that thèse laws enter 
into, and beeome a part of, the contract. In the opinion it was said: 'There 
ia no doubt that a distinction has been drawn, or attempted to be drawn, 
between sueh laws as regnlate the rights of the parties and such as apply 
only to the remedy. It may be conceded that in some cases such a distinc- 
tion exists. In the récent case of Tennessee v. Sneed, 96 U. S. (>9, we held 
that, so long as there remained a suffident remedy on the contract. an act 
of the législature, changing the form of the remedy, did not impair the 
obligation of the contract. But this doctrine was said to be subject to the 
limitation that there remained a remedy which was complète, and whieh se- 
cured ail the substantial rights of the party. At ail events, the décisions of 
this court are numerous that the laws which prescribe the mode of en- 
forcing a contract, which are in existence when it is made, are so far a part 
of the contract that no changes in thèse laws which seriously interfère with 
that enforcement are valid, because they impair its obligation, within the 
meaning of the constitution of the United States.' " 

Kee, also, Flagg v. Walker, 113 U. S. «59, 5 Sup. Ct. 697. 

Renedict v. Kailroad Co., 19 Fed. 173, was a case in the United 
Ktates circuit court for the district of Kansas, Judge McCrary pre- 
siding. TJnder the statute of Kansas, no order for the sale of rail- 
road property mortgaged with a waiver of appraisement could be 
made by the court until the expiration of six months after the decree 
of foreclosure. It was held that this statute regulated the transfer 
of land within the state, and was therefore binding on the fédéral 
courts. It was declared to be the settled practice of the United 
States courts to foUow a statute of that kind in foreclosure cases. 
the court citing, in support of the ruling, the cases of McGoon v. 
Scales, 9 Wall. 23, and Brine v. Insurance Co. See, also, to the same 
effect, Dow v. Railroad Co., 20 Fed. 2G0. Indeed, the local law and 
the local method of enforcing a contract, as applied to a mortgage 
on land, has been so generally recognized in ail jurisdictions that, un- 
der the ancient English practice, when strict foreclosure was the 
rule, one of the classes of cases in which that rule was departed from, 
and a sale decreed, was declared to be "where the mortgage is of 
land, and by the local law is subject to a sale; such as, for example, 
in Ireland and America." 2 Story, Eq. Jur. § 1026. 

It would perhaps not add materially to what has been said as to 
the settled practice in the courts of the United States to point ont 
that in well-nigh ail of the adjudged cases, as in Simmons v. Eail- 
way Co., supra, deeds were, conformably to this practice, executed 
by masters making the sales to the purchasers, conveying, in terms. 
an absolute title to the property sold. It is true that thèse cases do 
imply an interprétation by those courts of their own power and prac- 
tice in that regard, and a construction by those courts of their own 
powers and practice will, by comity, be recognized by other courts. 

What has been thus far said is with a vievv to justify the estab- 
lished practice in this court, as regular and sanctioned by the ad- 
judged cases, and such as would be sustainable in direct attack on 
appeal. This is the question raised by the master's request for in- 
struction. In a case where real estate is situated within the terri- 
torial jurisdiction of the court, and the parties to the suit are regu- 
larly before the court, the validity of a sale made in the method in 
question ought never, it would seem, to hâve presented serions diffi- 
culty in a collatéral inquiry. 
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îhe . question pendiugbefqrfe! te supi^eipe court of T'eùnessee, as I 
ana adwised, arises in an aotion of éjectaient, and the attack upon 
the sale is collatéral. PreOisely such à question was presented in 
Minier y.'Sîièrry, 2 Wall. 288, and deçided by the sujireiiie court of 
thè tJiuted- States. The aiûtion in that case was in ejectment, and 
the title of the plaintiff rested bn,a,sale made and deêdexecutéd by 
a master in chancery under decree of the court. The insistence in 
that case was that a court ofequity could only conipel parties to con- 
vey tliè l^gal title. This contèûtioil was oyerruléd. Mr. Justice 
Swayne, delivering the unanimous judgment ôf thé court, said: 

"The court had Ml jurlsdlbtloii, both as to the parties and the property. 
The decree was regularly entçred, and the sale and eonveya,nee by the master 
to Bushnell were made in pursûancé of it. The only objection to the proeeed- 
ings Is that Williams, in whom was vested the légal title, was not ordered to 
convey, and dld not Convey. Asioinveyance by hjm waS not neçôseary. Where 
a court of equlty has jurisj^içtloij, as in, thisicase, a sale and conveyance in 
obédience to a, decree is as Ç!;ffiéçtuial to convey the title as the deed of a 
sherifl niàde pursuant tb a' salé undér an éxecution Issued upon à judgment 
at law. WKèn the dbject of the suit IS to'compel; the cbnveyance of the 
légal title by the defendapt, and the decree does not require a sale, the title 
will not pass Uûtil the deed is executed, unless it beprpvided,^ as has been 
done ip som^ of tliestatés, by statute/that the decree itself shàll operate as à 
conveyance. In ail such bases, the cpbrt has' power to coînpel the défendant 
to convey.' Wheû the property Is béyond thè local jtfrlsdlction of the. court, 
and the défendant is before it, the court can icompel him to conv-cy, as it niay 
direct, for any purpose .withln the sphère ^of its authofiity. ,ThJ? 1^ an ordi- 
nary exercise of the remédiai jurisdictipn of those courts, and the power ié; 
one oiT the inost vâluable àttrlbutes of the equity System. The prihciple of 
those cases has no application herè." fi :: ' , .^ 

In this country, as I hâve already remarked, miottgages contain 
the power of sale, anid, thé légal title being vested in the mort 
gagée, tbere is in such a contract a stipulation on the part of the 
moijtgagor, tfeat ^^1^ W^^7 be rnade and titlé passed. Tbe power of 
sale implies this much, , Ëie, therèfore, consents tp such, a sale in 
advance, and when, attlie suit of the mortgagee, a judicial sale is 
made, it woiild seem too clear for argument that it, passes to the 
purchaser at such sale ail the rights of the mortgagee, however 
irregular the sale may hâve been. It was accordingly so adjudged 
in an actioii in ejectment in Brobst v. Brock, 10 Wall. 519. And 
an irregular jjudicial s£t.le made at the suit of the mortgagee is ef- 
fectuai to pais ail the raortgagee's rights to the purchaser, al- 
though such sale maybe no bar to the equity of rédemption. 
Bryan v. Braslus, 162 Ù/S. 415, 16 Sup. Ct. 803. In this case the 
question arose in an ejeptihent suit. It would seem quite clear 
that, when the court possesses full jtlrisdîction to render a ûnal 
decree, the methods by wHich such decree may be exeCuted présent 
questions which affect procédure only, and do not touch the juris- 
diction of tiie court. The distinction between thé validity of a 
judlcial J)t"oCëedîng, when called in question by direct proceeding 
to set aside or annul, and by collatéral attack, while recognized 
at an early day, was not always attentively observed in the older 
cases. But thé importance of such a distinction has becOme fully 
understood, and is closely enforced in thé adjudged cases of our 
own time. îïo court has stated this distinction more clearly, or 
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adliered to it more consistently, tlian the présent suprême court 
of Tennessee. Eobertson v. Winchester, 85 Tenn. 171, 1 S. W. 181; 
Reinhardt v. Nealis, 101 Tenn. 169, 46 S. W. 446, and cases cited. 

The inhérent power of a court of equity to apply a remedy which 
is co-extensive with its jurisdiction over the subject-matter is not 
denied, and the onlj^ suggestion made against the power to mold 
its decree and model its procédure, so as to give eflfect to the rem- 
edy provided by statute of the state for the enforcement of a mort- 
gage on land situated in such state, is the ancient maxim that the 
gênerai jurisdiction in equity is exercised in personam, and not in 
rem. I do not now stop to diseuss how far that maxim has lost its 
importance. By equity rule 8, the suprême court of the United 
States has provided that "final process to exécute any decree may. 
if the decree be solely for the payment of money, be by writ of 
exécution, in the form used in the circuit court in suits at com- 
raon law in actions of assumpsit." The maxim is made the basis 
of text-book statement against the power of the United States 
< courts generally to transfer title, otherwise than by deed executed 
by the parties under order of the court, consistently with the an- 
cient English practice. A statement to this effect may be found in 
■5 Pom. Eq. Jur. § 1317, and Watkins v. Holman's Lessee, 16 Pet. 
-Î5, 36, and some other fédéral cases are cited as supporting the 
statement. Examination of those cases will disclose that their 
facts did not call for an opinion on the broad question of the court's 
power in cases generally, and the question under considération in 
the case at bar was neither considered nor decided. In Watkins 
V. Holman's Lessee it was decided that a court of chancery, acting 
in personam, might well decree the conveyance of land situated in 
another state, and enforce the decree by process against the de- 
fenaant properly before the court. It was further held that nei- 
ther the decree itself, nor the conveyance under it, except by the 
person in whom the title was vested, could operate beyond the 
jurisdiction of the court. In other words, it was declared that 
such à decree could not operate beyond the territorial limits of the 
state in which it was pronounced, and that the decree could not. 
of itself, transfer title to land situate in another state. The prop- 
osition that, to entitle a court of equity to maîntain a biîl for 
spécifie performance or other similar relief relating to land, it is 
not necessary that the land should be situate within the jurisdic- 
tion where the suit is brought, wâs considered in différent aspects 
in the other fédéral cases cited. This gênerai doctrine was more 
clearly brought ont. and its limits illnstrated and deflned. in the 
later cases of Carpenter v. Strange, 141 U. S. 87, 11 Sup. Ct. 960, 
and Dull v. Blackman, 169 U. S. 243, 18 Sup. Ct. 333. In Carpeuter 
V. Strange the court said : 

"The real estate was situated in Tennessee, and govèrned by tlie Inw of its 
sitns, and while. by means of its power over the person of a 'party, a court 
of equity may, in a proper case, compel bim to act in relation to property uot 
within its jurisdiction, its decree does not operate directly upon the property, 
nor affect thé title, but is uiadé effectuai through the coercion of the défendant, 
as, for instance, by directing a 'deed to be executed or caneeled by or on behalf 
of the party." 
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S©j in Dull T. Blackman, Mr. Jiustice Brewer, for the court, said: 

"TTpoH tiiese facts, we remark that'ïtfe the land, the subjeet-màtter of tliis 
controversy, ^as Situate in lowa, Utigàtion in respect to its title belonged 
properly to the. courts within that statei (BUenwood v. Chair Oo., 15S U. S. 
105, lOT, 15 Sup. et. 771), although, ,lf : ail the parties interesjted in the laud 
were brought personally before a court of another state, its decree would be 
concluslve upon them, and thus, in ëtteét, détermine the tltle. 'ïhe suit in 
New York was one purely In personanl." - 

The lack of power to give to the de':Tee extraterritorial effect is 
not a lack of jurisdiction. "The incapacity to enfovce the decree 
in rem constitutes no objection to the ri|i;ht to entertalu svich a 
suit. Where, indeed, the lands lie within the reach of the process 
of the court, courts of equity will not exclusively rely on proceed- 
ings in personam, but will put the successful party in possession 
of the lands, if the other party remains obstinate, and refuses to 
comply with the decree." 2 Story, Efl. Jur. § 744. But the prin- 
ciple of those cases has no application to a case like the one at bar, 
in which the real estate is situatedi in the same jurisdiction where 
the suit is brought, and where, in, the ordinary case, the parties to 
be aflected are also résidents within such jurisdiction and before 
the court. On the contrary, as bas been seen, when the question 
now under considération came before the suprême court of the 
United States, it was decided, in more than one case, in favor ot 
the power of a court of equity to make sale and conveyance by a 
master in chancery, and in that way to convey the title as effec- 
tually as the deed of a sherifE made pursuant to exécution on a 
judgment at law. Furthermore, however it may once hâve been, 
this maxim, "JEquitas agit in personam," has now no application to 
a judicial sale upon foreclosure, which is a proceeding partly in 
rem and partly in personam ; the objeat being the seizure and sale 
of the property, and a deflciency judgment for auy part of the debt 
not satisfied bv the proceeds of sale. 2 Jones, Mortg. § 1444 ; 2 
Black, Judgm. 810; Eor. Jud. Sales (2d Ed.) § 53; 1 Beach, Mod. Eq. 
Jur. § 491; Sfevens v. Ferry, 48 Fed. 9; 9 Eue. PI. & Prac. 220. 

When the notions ofa mortgage so changed that it was no longer 
regarded as the conveyance of an estate upon condition, but as mère 
secuPity for the debt, creating a lien, and when the power of sale was 
added, the action to foreclose by s&le became obviously one in rem, 
or substantially such. By statûte, in Tennessee (Shannon's Code, 
§ 6115), it is enacted that a court of chancery acts ordinarily in per- 
sonam, and that suit may be îbroùght wherever the défendant is 
found; but by section 6121 it is further provided that bills to enforce 
spécifie exécution of contracta relating to realty, or to foreclose a 
mortgage by sale of realty, shall be flled in the county in which the 
land or a material part of it lies, or in which the deed or mortgage is 
registered. Other sections provide for service by publication in the 
court of chancery, and it is hardly to be doubted that this législation, 
making the venue local, also niakes the suit one in rem, 11 Am. 
&'Kiig. Eue. Law (2d Ed.) p. 169, and cases cited. This is clearly 
so, as the législation was prodnced by the cases of Averv r. Holland 
(1806) 2 Overt. 71, and Grâce v. Hunt (1818) Cooke, 341, au i changed 
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the doctrine of those cases. See Roper v. Roper, 3 Tenu. Ch. 55. 
And it has been repeatediy decided hj the suprême court of Tennessee 
that a decree in chancery, resting on proceedings with constructive 
service, in conformity witli thèse statutes, is valid, and that a pur- 
chaser at judicial sale under such decree acquires a good title. If 
the suit, as regulated by statute of the state, is a proceeding in rem, 
there is no reason why the courts of the United States, «xereising 
jurisdiction in foreclosure cases within the state, should not treat the 
action accordingly, in the absence of sprcial questions. See Wood v. 
Brady, 150 U. S. 2.'], 14 Sup. Ot. 6. In the leading case of Pennoyer 
V. Neff, 95 U. S. 727, the suprême court of the Tlnited States, discuss- 
îng the validity of judgments and decrees resting upon constructive 
service of process, said: 

"Such seiTice inay also be suffieient in cases where the object of the ac- 
tion is to reach and dispose of property in the state, or of some interest therein. 
by enforcing a contract or a lien respecting the same, or to partition it 
among différent owners, or, when the public is a party, to condemn and ap- 
propriate it for a public puipose. In other words, such service may aniswer 
in ail actions which are substantially proceedings in rem. * * * It is 
tnie that. in a strict sensé, a proceeding in rem is one taljen directly against 
property, and has for its object the disposition of the property, without réf- 
érence to the title of individual claimants; but, in a larger and more gên- 
erai sensé, the terms are applied to actions between parties, where the direct 
object is to reach and dispose of property owned by them, or of some interest 
therein. Such are cases commenced by attachment against the property of 
debtors, or instituted to partition real estate, foreclose a mortgage, or enforce 
a lien. So far as they affect property in the state, they are substantially 
proceedings in rem, in the broader sensé which we hâve mentioned." 

In the earlier case of Day v. Micou, 18 Wall. 162, suit to foreclose 
a mortgage was declared to be a proceeding in rem ; and in the later 
case of Broom v. Armstrong, 137 U. S. 278, 11 Sup. Ct. 75, it was said 
of such a suit: 

"It is therefore a proceeding in rem, as much so as an attachment suit 
against the property of an absent debtor or a suit instituted to partition 
real estate; and the property is within the power of the court until the 
judgment or decree is entered, so that the lien upon it may be enforced, as 
the statute requires." 

See, also, Arndt v. Griggs, 134 U. S. 316, 10 Sup. Ct. 557. 

Furthermore, congress has, by législation, expressly recognized 
the foreclosure suit as being one in rem, and impressed upon it 
the essential features of a case of that class by conferring on the cir- 
cuit courts of the United States jurisdiction to proceed with it as a 
suit of that character, giving effect to the judgment as one in rem. 
Eev. St. § 738 (18 Stat. 470); Act March 3, 1875 (18 Stat. 470) § 8, ex- 
pressly saved by Act 1887, § 5, as corrected by Act 1888 (25 Stat. 433). 
The act, among other provisions not affecting the matter now con- 
sidered, provides that, in any suit commenced in a circuit court of the 
United States to enforce any légal or équitable lien upon, or clairn 
to, real estate within the district where the suit is brought. substitut- 
ed service may be had upon any one or more of the défendants not an 
inhabitant of, or found within, the district, in the manner specifically 
provided; the statute further providing: 

"It shall be lawful for the court to entertain jurisdiction, and proceed to 
"'0 hearlng and adjudication of such suit In the same manner as if such 
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fttjSeut detenflant had beeû served wlth proceBS within the sald, district; bai 
sufib adjudication stall, as regards sufib, absent défendant or: defe^dant^, 
without lappearanee, afiteiCt only the property wiiieh shalt' haVe "been tbe 
subject of tlie suit and Under the junsdictlon of the court' tiiereln, within 
such. district." 

Tke législation expressly authorizing the enforcement of lien upon 
property yi a case of noaresident or abisent défendants, and limiting 
the effect of the decree or judgment to the property subject to the lien 
and within the jurisdicition of the court, it is hardly iie(;essary to say 
suçh législation would; he idle, unless the court ppsgesses the power to 
transfer title and deliver possession, as in other cases of suits in rem, 
without resort to secondary methpds of enf orcing the decree, such as 
formerly belonged to a suit in personam. In this connection, it is 
pertinent to remark t^at the sjipreme çpurt, of the TJnitpd States, by 
equity rule 92, has taken the last step necessary to assimilate the 
procédure in suits for the foreclosure of mortgages in circuit courts 
of the XJflited States tô th^t now prei^alént in the stitès^by authoriz- 
ing a deàciency decree for any balance pf the debt fouiid due the com- 
plainant over and abo^e the proceeds of sale, and issuance of exécu- 
tion fôf'the collection of the same, jost as in rule 8, where the decree 
is soleliy for the payaient of mpney. 

The act of congrè^s authorizing constructive service was under 
considération, in some of its applications, in Mellen v. tron Works, 
131 U; S. 352, 9 Sup. Ot. 781, Greeley v. Lowe, 1S5 Ui S. 58, 15 Sup. 
Ot. m; iàûd Dick V. Fpraker, 155 U; S. 404, 15 Sup. Ct. 124. Where 
the object of the suit is one within the àct, it is èqùally applicable, 
whethêf the nonrësideût iS the sole défendant or pnë of séveral de- 
fendants. It was 80 rùled in Dick v. Foraker. In' Greeley v. Lowe, 
Mr. Justice Brown, délivering the judgment, sâid : 

"Hence, It appears that, the case of Smith v. Lyon really has no bearing, 
as that case Inyolved bnlythe rights of parties to persojial actions residing in 
différent, districts to sue and be su^, and, was entireiy, unaffected by tbe 
act of 1888, which deals wltli défendants ^bnly In local actions, -and expressly 
reserves Jùrlsdlction, If' thé -suit be .one to enforce a lien or clalm upqu real 
estate or personal property. * • • The act ot 1875 gaive the right to sue 
défendants wBèreTer theyiw-ere foiind. • The act of 1888 irequires that they 
shall be inhabltants of the i^strict But, In both cases, an excepiioii is crentod 
in Ipcal actions, whereln any défendant Interested in the res may be cilcd to 
appear and àiiswer, provlded hebenot a citizen ot the same state with the 
plalntlff." 

In Morrison v. Marber, 93 Ped. 692, it was held that suit to re- 
move cloud on title to real estate within the district was essentially 
a suit ia rem, and within section 8 of the act of 1875. It is too 
clear to ladmit of question that the statute is. applicable to a suât 
for the {oreclpsure by sale of a mortgage on realty in the district 
where suit is brought. It was accordingly so adjudged in Grove v. 
Grove, Id. 865, and Black v. Scott, 9 Fed. 186. - It was treated aa 
applicable to such a suit in Kuhn v^ Morrison, 75 Fed. 81, though the 
question was not distinctly raised. See, also. Single v. Manufactur- 
ing Co., 55 Fed. 553; Cowell v. Water-Supply Co., 96 Fed. 769. 

The title to properties of great magnitude within thèse districts 
rests on judicial sales made and title transferred by master's or 
oommissioner'B deed, and this is presumably true of other districts. 
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A décision advefse to the validity of such titleS would produce wide- 
spread mischief and mucli litigation. 

In view of what has been said, I conclude — ^First, tliat tlie estab- 
lisbed gênerai practice in this country in judicial sales upon fore- 
closure is to direct sale to be made by a master named in the decree, 
and when the sale, upon report, is confirmed, to order a eonveyance 
of the property executed by the master to be delivered to the pur- 
chaser, as stated by Judge Shiras in the work aiready referred to, 
and that tlie courts of the United States, in adopting such a practice, 
are not restricted by the maxim that jurisdiction in equity is ordi- 
narily exercised ih personam, because, apart from other reasons, the 
foreclosure suit is substantially a proceeding in rem; second, that, 
in a suit for the foreclosure of a mortgage executed upon real estate 
situate Within the jurisdiction of the court, it is the right, and within 
the power, of a circuit court of the United States, if not its duty, to 
conform to any statutes of the state regulating the remedy for the 
enforcement of the mortgage contract, and that the practice of those 
courts in thus conforming to the local law is recognized as proper by 
the suprême court of the United States. Tlie resuit is that the de- 
cree will devest and vest title, and direct the master to exécute and 
deliver a deed to thé purchaser for registration, as a muniment of 
title, agreeably to the practice long since adopted and followed in 
this court. 
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AMERICAN OAK LEATHER CO. et al. v. UNITED STATES RUBBER 00. 

et al. 

(Circuit Court of Appeals, Seventh Circuit. October 3, 1899.) 
Nos. ms, 599. 

1. Insolvent Corporations— Sbciçet Prbfehbnce of Cbebitous. 

The keeping secret of an arrangement between an insolvent corporation 
and creditors by which the latter were put in control of the corporation, 
and were given judgment notes to secure them a préférence, for the pur- 
pose of enabling the corporation to continue in business, with the knowl- 
edge that such eontinuance necessarily involved the obtaining of new 
crédits by the corporation, which could not be obtained if the facts were 
khown, constitutes a fraud on those who were thus induced to become 
creditors, although , there was no spécifie Intention to def raud them, and 
the parties may hâve believed it possible for the corporation to eventually 
pay In fuU. 

2. Samb — Effect of FrauduI/Ent Préférence. 

A commercial corporation, being in flnancial difficulty and largcly in- 
debted, made, an arrangement with its two largest creditors by which it 
borrowod from them $50,000, and gave them judgment notes covering such 
sum and its prier indebtedness to them. As a part of the same arrange- 
ment, its board of directors was reorganized by plaeing thereou a major- 
•ity of persons nominated by such creditors and having no interest in its 
business, and its by-laws were amended so as to require action of the 
directors to authorize the giving of further judgment notes. It was 
agi'eed that the new directors should not interfère with the business of 
the corporation, the sole purpose of their appoiutment being to prevent 
préférences to other creditors, and the entire arrangement was kept secret 
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to enable the corporation to continue Its business. The business was 
contlnued for six months, when ,t^e corporation spspended, having beeu 
In fact insolvent when the arra'néement was made. During thls time 
some of the Indebtedness was pald off, and new indebtedness to the same 
and other credltors contracted. Uetd that, ajthough tlie laws of the statè 
permltted the préférence of çpea,itors by an Insolvent, such trausactiou 
çongtltuted a fraud In fact on the gênerai creditors, which not only reu- 
dered the préférences given by thle judgment notes invalid, but preeluded 
the creditors so preferred from shàring with the other creditors in the 
distribution of the assets of the corporation. 

3. Samb. 

A bank, being an unsecured créditer of an insolvent corporation, which 
was still a going cpncern, but was known to be about to suspend business, 
advanced a further sum to the corporation, with knovi'ledge that it was to be 
used to pay claims in favor of the managing officers of the corporation, aurl, 
in considération of such advance, reeeived judgnient notes of the corpora- 
tion co-çering its entire elalni; and the bills and accounts receivable of the 
corporation were also assigned to another prefeiTed créditer, >vho, as a 
part of the same arrangement, entered into an agreement witli the bauk to 
divide pro rata ail the proceeds of their respective demands. UeUl. that 
the fraudulent préférence of the managing offlcérs of the corporation ren- 
dered the entire transaction fraudulent and invalid as agaiust the other 
creditors. 

4 , Samb. 

■^here certain creditors of an insolvent corporation secnred prefei-ences 
toy an arrangement which was fraudulent as to othei* creditors, aud for 
ithat ileason deprived them of the right to share with such other creditors 
in the assets of the corporation, a third preferred créditer who becaine a 
party to the fraudulent transaction by making an agreement to share 
with them pro rata tlie proceeds of ail collections made by either on their 
claims is equally debarred by the fraud, and his claim will be postpoueil 
to tlfose of the gênerai creditors. < 

Brown, Circuit .Tustice, dissenting. 

AppeaTs from the Circuit Court of the United States for the 
Northern Division of the Northern District of Illinois. 

We bave hère an appeal and cross appeal. They are from a final decree 
rendered In conformity with the master's report of his conclusions on the 
évidence, and In accord with the theory of the interlocutory order afflrmed 
by this court In United States Kubber Co v. American Oak Leather Co., 5,'5 
U. S. App. 444, 27 C. G. A. 118, 82 Fed. 248. The défendants, the rubl)er 
companies and the Metropolitan National Bank, dispute that theory, and insist 
that the préférences which they obtalned were valid. The original complain- 
ants, and other creditors who Intervened, bave brought the cross appeal, and 
insist that the fund in court should be applied to the discharge of their de- 
mands, and that in so far as the decree permits the detenihints to sbare in 
the fund It Is erroneous. The character of the case, as now presentert, is not 
deemed to be essentially différent from what it was l)eforc, but a fuJler 
statement of the facts is desiiuble. 

. The corporation, 0. H. Fargo & Co., suceessor to a partnership of tl\e same 
name, was organized in 1880 to do a mercantile business in Cliicago. In 1S!)3 
it becanie embarrassed, and being largely indebted to the rubber couijjanies 
(the United States Rubber Company bf Kew .lersey and L. Candee & Co. of 
Connecticut) and to the Metropolitan National Bank of Chicago, and lieing 
compelled to yield to the demand of^the latter for security, executed judgracnt 
notes to the bauk for $130,000, and to the rubber companies for sunis agi^re- 
gating $200,000; those companies not asking but aCCepting security because 
the bank exacted it. ïhe Fargo Company had an agreed fine of crédit witli 
the bank to the amount of .$50,000. which was Sometimes exceeded. The 
judgment notes given in 1893 were paid in part, from time to time, aud before 
the close of 1895 were survendored, and ordinary promissory notes takeu for 
the unpaid balances. Ou Deeember 30 or 31, 1895, the corporation, being 
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again unable to meet its maturing obligations, sent télégraphie messages to 
the rubber companies, in response to which Charles L. Johnson and Huston 
M. Sadler, Jr., as représentatives of those companies, which some months 
before had beeome one in interest, went to Chicago, arriving January 2, 18&8, 
and on tlie evening of that day commenced with Charles E. Fargo negotia- 
tions which on the 6th terminated in the agreement, the character of which 
is now the subject of dispute. In those negotiations Johnson and Sadler were 
assisted and advised by the local eounsel of the rubber companies, ilr, Wil- 
liam A. Beale, who was présent at most of the interviews. At that time there 
was due from the Fargo Company to L. Candee & Co., as evidenced by notes 
glven in settlement the preceding November, $44,900; to the United States 
Rubber Company on open account for the proceeds of sales of consigned goods, 
$141,537.13; to the Metropolitan Banli, $50,000; and to others, $210,216.20,— a 
total of $416,653.33. The value of the assets at that time was uot deflnitely 
ascertained, but was represented by the Fargos to exceed largely the liabilities. 
In fact it was much less. Johnson, on arrivai, was told of the t'ompany's 
embarrassment, and was aslted to hâve bis companies make a loan of .S25,000 
to meet paper soon to mature. He refused the request, and solicited security 
for what was owing to his companies ; urging that, on account of what they had 
done in 1893, they were entitled to préférence over other creditors. That 
meant, and was understood to mean, an immédiate suspension of business, 
and was refused by Charles Fargo, who insisted that a failure was not neces- 
sary, and that, if they had to go to the wall, they would treat ail creditors 
alike. The negotiations then proceeded, but without resuit until January 
6th ; the whole effort for four days, so far as disclosed, being expended in the 
endeavor to devise a plan whereby the rubber companies could be made abso- 
lutely secure, and the Fargo Company be able to continue in business. The 
idea of putting the board of directors imder control of the rubber companies 
having been suggested, and it having been determined that the loan had bet- 
ter be $50,000, Johnson, acting for L. Candee & Co., then proposed to lend 
the Fargo Company $50,000 for six months, upon the understanding that the 
loan and the previous indebtedness for $44,900, and the debt due and to t»ecome 
due to the United States Rubber Company, "should be secured in such way 
as might be satisfactory to their eounsel, Mr. Beale," This proposition was 
accepted on the same day, and, as the master's report proceeds to say, "it 
was agreed and arrangea between the parties as foUows: First. That the 
$50,000 should be advanced to the Fargo Company by L. Candee & Co. partly 
on that date and durlng the sueceeding two weeks. Second. That the Fargo 
Company should that day exécute and deliver its three judgment notes,— 
one for $45,000, payable on demand to the order of L. Candee & Co., to secure 
that Company with respect to its liability as indorser or guarantor upon the 
notes for $44,900 given previous to January, 1896; one for $51,500, payable on 
demand to L. Candee & Co., as collatéral security to plain notes of the 
Fargo Company which were given as évidence of the advance of $50,000 then 
to be made; and one for $140,000, payable on demand to the order of the 
United States Rubber Company, as collatéral security to the then existing 
and to any future indebtedness of the Fargo Company to the United States 
Rubber Company as aforesaid. Third. That, in case the Fargo Company 
should at any time flnd it necessary to suspend business, it wouM assign as 
additional security ail its accounts and bills receivable, that it should not give 
any judgment notes to other creditors which would impair the security to 
the rubber companies, and that the $50,000 advance should be used by the 
Fargo Company in réduction of its gênerai indebtedness as it matured. And, 
fourth, that the four employés of the Fargo Company who were on the board 
of directors, and also E. A. Fargo, should retire from the board, and there 
should be elected in their places by the stockholders of the eompany Jlve per- 
sons, to be nominated by said Beale, in whom he had confidence, one of whom 
should beeome secretary and treasurer, and that the directors so to be elected 
at Beale's nomination should not hamper or interfère with the proper carry- 
ing on of the ordinary business of the eompany." 

On the same day a meeting of the board of directors of the Fargo Company 
as then and theretofore constituted was held, at which was passed a resolu- 
tion authorizing the borrowing of the $50,000, and the giving of judgment 



'Ûo1sa««liïëJ*foï and for eilating Wdêbtectness, as stipùlatça'; !Eina**kbébrdlngly 
îtHÏ'étHjMfmieiit notes "werfe»! éx6(*titëa and dèlivered by "-OhaHies B'.' ' Fargo, 
pi»é8ldent*£ the Company, Frank M. Fargo, vice presMèïit ànd tireàsurer; and 
E. A. Fargo, secretary, and- tlie loaii ttf'$50i000 was pettèctedr |1<>,000 being 
advanoed *t the timé, and tlie balance oî the |50i000 durin#-tiië' sùcceeding two 
weeks."' TBls action waa ratlflM ori'the 8th day of 'iràn^{ù.x- 189(!; by the 
unanlmoBS vote of thé stoofcbolderài bf tîie conipany, àll thè iltarès belug repre- 
seritedJ' Thei'three Fargos hàd beélr ïor sotoë tirûe the' OwtJérk bf au the 
shaires.' An effort was made to ' reduce to -wrlting the under^tânding, but 
OhatléB Fargo insisted upon terms' to^ vyhlch Mr. Beale woùld' not àssent; 
and 'Mr. Johnson, who was on hlg ^Vay eastvrard, béing înfbrmed ' of the 
situation; sent from Altobna, Pà'„ on ïàûuary 7th, a telegràm to Mr. Béale 
containing the foUowlng: '*Sadler h'sûs ëxplalned the Situation to me. ïhinij 
position should be made absoluté as sOôli as possible, by coiripiètlng arrange- 
ment^aS arrangea, andorganiiîàtioribf direètors to p^event glving other judg- 
meat' notes. * * * Fallure tbiis tô prbtect us should resuit lu exeeùtious 
by ùsi Use, at your discrétion, ail Judgriient notes In yonr possëssibii; in order 
to put our ciaim beyond perâdvëûtûre:" " Thls having'been reafl to Mr.' Fargo, 
heconseited to trust Johnsoû in thé' iflatter wlthoUt ft *ritteft agrcemënt. 

At a'-meëting of the stockholdets 'bn Jànuaiy 9, 1896, George 0. Madison, 
Tiffany Blake, Buell McKeever, Frederick B. Fùller, Gilbert E. Porter, Charlps 
El Fargo, and ï'^ank M.' Fargo were elécted dlrectbrs for thé eusuing year: 
ail exoept the Fargos and Blake belng employés in the Office ol Beàîe, and 
Blake belng assistant corporation cblHïseï of the city of Chicago, o£ whleh 
Beale Was then corporation counàél,' âid ail exeept the Fargos were chosen at 
the suègeetion of Bealé. 'At a meetlûgon the same dày of the newly-olected 
boàrd, Ohar^les E. FSrgo was rié-eleCted président of' ihè Company,' Fï^nk M. 
FargOi' vice président, Buëll McKéeVér was rnade seeretary and treasurer, and 
thé by-l»W8 of the compaby were so amended as to fbrbid the giviitg of judg- 
ment botes or preferentlkl Security without Spécial authorization from the 
board of difectors. Thè' Change bf'tlïeboardofdirectors and offlcérs, the 
change in the by-laws, and thè tésotùtion authoriziftg the éxecution of judg- 
Hient notes and an assignment of abdotuits, the master reported, "were ail 
for thé ■pur{)Ose of glvlng prëfereîitiâl sëbtlrity to the rubber çbmpanies, and 
the tnatter was liept seërbt In ordeir toallbw the Fargo Company an ovipor- 
tunlfy ot géttiûg through embarrassme'nfa apparently temporary, bût not vfith 
a f raudùlent liltent as to' the other cï'editors of the company." The report 
then prbéeédB: "ïhé obly purpose and-object oî chànging the board of direct- 
ors as afbreBaid, and bf amendlng the by-laws, '(vas to protect the rubber com- 
panles àgam'st the glving" by the Faigo Company of prefërentlal security or 
judgtBettt notes to other créditors, whïch should be superlor [or ëavmî?î'to the 
seciiflty of the rubber cbïapanies. * • * T'jie arrangement as niade was 
carried ont In good faith by the parties, and the dirëetoïs elècted at the sug- 
gestion'bf sald Beale took' nO part in thé active management of ' the Fargo 
Company af ter their élection, and nb stbcitholders' and directbf s' ' meetings of 
the Fargo Company wei^ heïd aftér January 9, 1896, until AUgust 5, 1896." 

It further appëarS that betv^een Januàry.6 and August 6, 1896, nbw liablll- 
ties -were incurred by thé Fargo Gbmp'àny to creditors other than the rubber 
eompanies and the bank to the ambunt of $246,660.54, of whiph fheve was due 
and unpaid on August 6, 1896; |142,è90'.S5; and duriiig thé Same period the 
Fargo Compâiiy paid to gênerai crfeditbrs in the regular cbnrse of business 
more tlian $300,000; paj^ing àll of the Indebtedness of January' 6, 1896, which 
Was largely to persons wbb are nbw' creditors. Charles and' Frank Fargo 
*ere personally liable upb'n pbrtioiis of thé debts of thë cditipany in January, 
and those portiobs werepàld offi befbrë "August. The oi-igltsirdebt of .?44,900 
to the Candee Company was paid, and $13,470 oh the loau 'of $50,000. To ihe 
United States Rubber Ootpipany'as much 'as $1.5,000 \\'aS''pald on old in- 
debtedness, but additlonal bbnsigned goods wére sold tb the amourit of ^24,- 
534.04, of whlch the sum of $5,534.04 bnly waS remltted, sb'that the sum due 
that Company on August 6 was $142,424.81, and there was due to L. Candee 
& Co. $30,530.' Ail crédit given to the Fargo Company after January 9th, 
exeept by the rubber eompanies and .f 10,000 by t!ie bank, was giveu in igno- 
rance of the exécution of the jùdgment notes to the rubber comp.iuies, of the 
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Change of directors and offlcers, and of the arrangement existing between 
the mbber eompanies and the Fargo Company. Of the liabilities so con- 
trat'ted, the amoimt still unpaid exceeds $110,000. Besides the mère ignorance 
of the facts repoi'ted by the master, the évidence shows that in order to obtain 
ci-edit of the banks at Dixon it was represented, in response to direct inq.ulry, 
that the Company had given no judgment notes; and to the représentative of 
another créditer, the Pflster & Vogel Leather Company, seeliing payment or 
secnrity, Charles IS. Fargo, while denying that he had made a direct state- 
znent that the eompany had given no judgment notes, admitted that In response 
to inquiry he had made evasive answers liliely to produce, and which he in- 
tended to producé, that belief. His testimony on the point présents an inter- 
esting pieture bf one who in ail this transaction Is credited \yith having 
had no wrongful purpose. About the last of July it became évident that a 
collapse was inévitable, and, with that resuit in view, Charles Fargo, desiring 
money for the individual uses of hjmself and brothers, sought to obtain for 
the Company from the Metropolitan Bank, to which there was then owing 
$40,000 nnsecured, an additional $10,000. His plan was to hâve the bank ad- 
mitted Into the arrangement with the rubber eompanies, and for the purpose 
of obtaining the consent of those eompanies he wént to New York. He ob- 
tained the desired consent, but, according to the testimony of Mr. Sadler, with- 
out revealing the purpose to cease business. Mr. Sadler returned with him, 
or after a dày or two foUoWed him to Chicago, but for what purpose is not 
disclosed. Though not admitted, it Is difficult to believe that he left Chicago 
wlthout Knowledge of wha^ vvas being and about to be done. 

In respect to the coming of the bank into the arrangement with the rubber 
eompanies the master found, among pther tliings, "that C. H. Fargo repre- 
sented to thè président of the bank ttiat C. H. Fargo & Co. was indebted to 
lilUQ and his brothere for money exceeding $10,000, which they had borrowed 
upon their notes for the benelitof the eompany, and which they had paid 
over to the eompany for use in its business, and that said Fargo brothers had 
put up some bank stock that they o>vned as' collatéral to said notes; and C. 
E. Fargo thereupon proposed to said bank that if it wouid loan said C. H. 
Fargo & Co. $10,000 in addition to its then existing loan, so tha;t said eom- 
pany CQUld reimburse him and: his brothers and enable them to take up said 
notes, hew.ould procure from the said C. H. Fargo & Co. judgment notes 
for said bank, both for said sum so advaneed as aforesaid, and also for the 
notes then remaining due said bank to the amount of $40,000." Without a 
further rehearsal of détails, it is sufiicient to state that the bank was informed 
of the ai^raugement with the rubber eompanies, consented to join in it, ad- 
vaneed the additional $10,000, making its entire demand $50,000, received 
thérefér two judgment notes for $25,000 eaeh, accepted in immédiate pay- 
ment ôf one of them a conveyance by the Fargo Company of its manufactur- 
ing establishment and plant at Dixon, and cohtemporaneously entered into 
an agreeméht with the rubber eompanies that each would account to the 
other, and divide ail sums realized pro rata according to the amounts of 
their respective claims. The bank and the rubber eompanies proceeded at 
once to take judgments, and to cause exécutions to be issued and levied. The 
aecounts of the Fargo Company were assigned to the rubber eompanies as 
stipulated, and were placed in the hands of Mr. Beale's flrm for collection, 
—an arrangement which was coutinued by order of the circuit court,— and 
the amounts realized therefrom and from the disposition of the property by 
the marshal hâve been duly reported. 

Exceptions were filed to the master's report by the American Oak Leather 
Company, and by that eompany jointly with the other complainants, ail of 
which the court overruled. Errors are assigned by the rubber eompanies 
jointly, and separately by the Metropolitan National Bank and by the United 
States Rubber Company. The errors assigned on the cross appeal are directed 
to the rulings upon exceptions to the master's report as well as to the final 
decree. 

Henry S. Robbins and George A. Follansbee, for appellants in 
cause No. 51)8. 
Jacob Kewiuan and Frederick A. Smith, for appellees. 
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Béîorç BROWN, Circuit Justicie, and WOODS and JENKlNS, 
Circuit Judges. 

WOODS, Circuit Judge, aftër stating tlie case, d^livered thé opin- 
ion of the court. 

Questions of fraud in law and f raud in f act are in their natures 
separate, tliougli not always distinguishable by clearly defined 
lines. In this case they hayè been presented separately in the 
briefs and in the argument at the bar of the court, but the facts 
bearing iUpon them are so commingled, and to a large extent in- 
séparable, that, to avoid répétition, no attempt will be made as we 
proceed tokeep the distinction. ail the while in view. 

Therè càn be no doùbt that the question of the validity of the 
préférences given to the rubber companies and to the bank should 
be determined by the law of Illinois, where the attempt to give 
them was made. That law, it is also certain, authorizes judgment 
notes, ?Lnd permits the preferringi of creditors by insolvent debtors, 
whether individual or corporate; and référence has been made to 
the décisions in Field v. Ridgely, 116 111. 424, 6 N. E. 156, Hegeler 
T. Bank, 129 111. 157, 21 N. E. 812, and Haas v. Sternbach, 156 111. 
44, 41 N. E. 51, for adjudications of the validity of préférences 
obtained by means of judgment notes which had been withheld 
from record "for four years," "for more than a year," and "for flve 
years," while the debtor continued in business, obtaining, as it 
was alleged, new crédit which would hâve been refused if the exist- 
ence of the judgment notes had been known. In Hegeler v. Bank, 
mortgage security had been offered by' the debtor, but refused by 
the creditor "because it would injure the crédit of the glass Com- 
pany and prevent it from obtaining crédit elsewhere." The court 
în that case said: 

"The argument proceeds throughout upon the proposition that the bank 
took its notes and held them undçr cii^cumstances that made Its conduct 
operate as a ffaud upon others. There Is no pretense that there was any 
agreement to eoncfeal its claim against the glass company; much less, that 
any such agt-eetQent was made for the purpbse of enabllng thé company to 
obtain crédit from others. No évidence cari be found In the record proving 
or tending to prove acts of déclarations on the part of the;appellee calcula ted 
to induee apïieUant to give crédit to the glass company. There is uothing 
in the bill, énd certainly hothing in the évidence, to shpw that, at the time 
appellee took thé notes and refused to take mortgage' security, it did not 
honestly believe that, notwithstanding thé insolvencj' of the glass com- 
pany, it would, if its crédit coiild be ruaintalned, successfuUy recover from its 
embarrassinent, continue business, and pay ail its debts." 

In Haas V. Sternbach, a mortgage on real estate, kept off the rec- 
ord at the t^squest of tbe mortgagor with the view toan early sale 
of the property, was pronounced not ifraudulent as against cred- 
itors of the*.flrm of which the mortgagor was a meniber; but an 
important distinction 'of'that case, aS well as of the precediug one, 
from the présent, was marked by the court when it said: 

"There waa no agreement or prouilsc to keep the mortgiige secret, luit sim- 
ply that it would not tlien be recovdpd; uud there is an entive absence of 
proof that Charles Stcrubuch or liis tïrui did or said auytldug, otlicr than 
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witliholding the mortgage from record, which could hâve misled others as 
to its existence." 

"Thus, in Illinois it is clearly established law," say counsel, "that 
the maintenance of secrecy respecting a préférence, without 'fraud- 
ulent intent as to other creditors,' does not make the préférence 
fraudulent;" and to reinforce the proposition they cite Sanford 
Fork & Tool Co. v. Howe, Brown & Co., 157 U. S. 312, 15 Sup. Ct. 
621 ; Manufacturing Co. v. Hutchinson, 24 U. S. App. 145, 11 C. C. 
A. 320, 63 Fed. 496. Whatever may be thought of the législative 
policy which permits the exécution and long holding of unrecorded 
judgment notes, the décisions cited afford no précèdent, direct or 
inferential, in justification of the scheme in question, the like of 
which, we believe, if ever.conceived, never before was brought into 
effective opération. As a judicially sanctioned or commercially 
accepted possibility in business it is unbelievable. It could be at- 
tempted only by a corporate debtor, and its approval by the courts 
would aflord a new and fruitful motive for the création of corpora- 
tions by the many who would be quick to avail themselves of so 
promising a method of pursuing hazardous enterprises at the risk 
of others. "The maintenance of secrecy," to repeat the words 
chosen by counsel to express the scope of the décisions referred to, 
does not signify necessarily more than the fact of secrecy, begun 
and continued without previous agreement or purpose to main- 
tain it; but secrecy kept for a spécifie purpose means much more. 
The master's flnding on the point implies, and the évidence demon- 
strates, a mutual understanding between those concerned that se- 
crecy was necessary, and an express agreement that it should be 
kept would not hâve made the understanding more clear, or its 
fulflllment more imperative. During the negotiations the sug- 
gestion of a chattel mortgage was advanced, but promptly reject- 
ed, because without the publicity of recording the security would 
be invalid against other creditors. The scheme adopted, which, if 
upheld, though not constituting a recognized form of lien, would 
be a better security than a chattel mortgage, was accepted not 
only because it would make secrecy possible, but because it would 
render exposure impossible, if those employed to exécute it kept 
faith; and that every one of them was given to understand, 
that, once the scheme was on foot, his chief responsibility would 
be to maintain a discreet silence, the proof is clear, and there bas 
been no attempt or apparent disposition to deny. Returning to 
the language of the report: "The matter was kept secret in order 
to allow" — that is to say, for the purpose of allowing — "the Fargo 
Company an opportunity of getting through embarrassments ap- 
parently temporary;" and that, of course, and avowedly, they were 
to do, or to try to do, by continuing the business under a plan 
which without secrecy was known to be impossible, and by which 
the risks of the business were shifted wholly upon those who, not 
suspecting the situation, should give undeserved crédit. Secrecy 
kept for a purpose is not accidentai or unintended; it is premedi- 
tated; it is, in essence, the same as if agreed upon; and the color 
imparted by it to this transaction, when ail the circumstances are 

9(5 F.— 57 
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confeidèred, is not removed by thé added words of the flnding, "but 
not with a fraudaient intent as to the other creditors of the Com- 
pany." 'HèM strictly, that part of the finding is not broad enough 
to include subséquent creditors,> against whom the scheme was so 
plainiy ■wrongful that Charles Fargo, who is credited with hav- 
ing sû'ggested the making of the change in the directory of the com- 
pàny, âfter a time bécame unwilling to pursue it further by seek- 
irig renewals of the company's notes in bank. If, however, the 
master intended, as it seems probable he did intfend, to ûnd that 
the parties to the scheme had no conseious pui^ose to harm either 
présent or future creditors, the i flnding cannot abrogate or restrict 
the application of that familiar rule, without which a cohérent 
code of law or morals would fee impossible, that men shall be 
deemedto intend the natural and probable conséquences of their 
acts or conduct. What did thèse ipeople intend "àa to other cred- 
itors'^? Plainiy, that they should Wniain or become creditors with- 
out security or the possibility bf ©btaining it, and be at the mercy 
of themselves, who by a seèretcoiittol of the corporation were to 
be able at any hour to close itsdoors and appi'opriate ail its prop- 
erty to the payment of their own demands. There is a pertinent 
passage iBi the testimony of Mr; Beale. After explaining that he 
had personally cautioned Chaples Fargo against being too hopef ul, 
being inclined to branch ont, and possibly having too much time 
to go flshing, and telling him that '^he was ail right if they han- 
dled their business asit ought to be handled," be added: 

"Thèy- had started witb a blg business, ïttta ought to be able to carry 
it along, eren ttoough thèse hard tîmes; but I was particularly desirous that 
tlirough any strong temptation he sljould not put the aj^tropoiltan Banl: 
in a position where it çpuld claim to.have been deceived.. I do not think 
that thé Idçà 6t other creditors,— merctiàndisè creditors,— or their position, en- 
teréd the mihd of either Mr. Johnson or MrJ Sadler or ûiyself during the en- 
tire transaction. We were thinlslng of the Metropolitan Banli, and were anx- 
ious to see that that indebtedness should. not, increase after we made the ar- 
rangement, and that subjeet— référence to the Métropolitain Bank— f ormed the 
subjeet Of sôme conversation betwéen Mr.' Johnson and myself ; and I dls- 
tinctly reinember, at one of the Interviews at the Anditorlutn Annex, saying 
that Fargo after that must not go to the Metropolitan Bank to borrow ad- 
ditional money. We ha,d , in mind that hpr would not need to Increase the 
crédits after getting this $50,000 from the rubljer companies." 

One créditer, at least, was important enough to be thought of and 
taiked of, and to be the object of solicitous care that, "through any 
strong temptation," Fargo should not put it in a position where "it 
could claim to hâve been deceived." What stronger condemnation 
could there be of the scheme, or better proof that its essential char- 
acter was apprehended (though unconsciously, according to the flnd- 
ing) by those who were about to put it into opération? There were 
potent reasons for thiûking of the bank, and for desiring that it 
should not hâve ground for asserting deceit. Mercantile creditors 
were further away, and individually of much less importance, it is 
easy to see, than the Metropolitan National Bank, with which it was 
a part of the plan to keep up, though it seems not to increase, the 
Fargo company's Une of crédit; but ail that only emphasizes the 
wrong done in forgetting others equally entitled to considération, if 
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they were forgotten; and, if they were purposely left out of con- 
sidération, still greater was tlie wrong. Tke appreliended power of 
temptation proved too strong for one of the Fargos when he obtained 
crédit of tlie Dixon banks by a direct déniai that judgment notes liad 
been executed, and for auother of them wlien by an evasive déniai he 
intentionally produced the same belief . Mr. Beale, concerned only 
with the légal aspects of the situation, and pressed with other busi- 
ness, testifled as he remembered; but is it possible to believe that 
neither Johnson nor Sàdler, during the four days devoted to this 
one matter, thought and talked of the bearing of the transaction 
upon one créditer, the bank, and did not think of its import either 
to those who should give crédit in the future, or to présent credit- 
ors, whose demands were a large factor in the situation, and could not 
hâve been omitted from an intelligent estimate of what had been 
and must be done? Their testimony contains no assertion or admis- 
sion of such forgetfulness. The inventors of the scheme were bound 
to apprehend its probable conséquences, and in fact nothing occurred 
after January 9th, when it was put into opération, which was not 
then reasonably to hâve been foreseen. The large existing indebted- 
ness, présent embarrassment, and the unsettled conditions of busi- 
ness were known. The plan then adopted to keep the business going, 
of course, was known in ail its features. It was known, too, that 
new crédit was to be sought, and that success was uncertain, to say 
the very least, in a degree far beyond the ordinary contingencies of 
a new business starting well, or of an old business in an unembar- 
rassed condition. That the rubber companies apprehended a break- 
down is demonstrated, aside from other considérations, by the ex- 
traordinary and unheard-of means which they employed to guard 
themselves against ail foreseen contingencies; knowing that by the 
same means the conséquences, however disastrous, would be turned 
upon others, who, misled by the appearance of a well-sustained and 
prospérons business, should give crédit to the Fargo Company. Two 
years before a like embafrassment of the company had been bridged 
over by an agreement with the rubber companies and the bank, but 
judgment notes only were then required. The lapse of time had 
not improved the situation. The debt to the bank had been large- 
ly reduced, and that to the rubber companies by a small amount, 
but in the aggi-egate the liabilities still exceeded |400,000. The assets 
were represented to be considerably in excess of that amount, but no 
examination or close inquiry was made into the truth of the repré- 
sentation, though it was of a character which, under the circumstan- 
ces, ought to hâve challenged belief. To a large amount, not then 
delinitely stated, perhaps, but in the report of April 1, 1896, to the 
Dun Agency put at $366,000, they consisted of notes and book ac- 
counts; and yet, for the purpose of devising means to raise |25,000, — 
a mère bagatelle, as a witness accepting the word from M. Beale 
called it, — ^the représentatives of the rubber companies were sum- 
moned on a day's notice to come from New York to Chicago, and 
after arrivai devoted four days to the achievement. If the notes and 
accounts were good, as represented, the aid of the rubber companies 
was not needed to raise $25,000, or twice that sum; or, if needed, 
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why wem not notes and acconnts turned over at once as collat- 
efal, either for the |50,000 alone, or for that and tlie original in- 
debtedness? They could hâve been put at once înto the same pro- 
cess of collection which was employed six months later. That course 
could hâve been pursued wîthout impairing the standing of the Com- 
pany. But the évident truth is — and Johnson and Sadler were not 
much deceived aboutit— that the statement of assets in that particu- 
lar,;and in others, Eke the plant at Dixon put down at $110,000, when 
in f act worth nothing over incumbrances, was greatly exaggerated ; 
and they eau hardly be credited with not understanding that the 
Company was then practically insolvent, and, without the indulgence 
of its creditors, bound to cl6se its doors. Even if the bank and rub- 
ber companies had agreed to hold their demands in abeyance, the 
compàny would hâve been unable to meet its liabilities of $210,000 to 
other creditors. To say the least, and without going beyond the 
facts reported by the master, the agents of the rubber companies 
knew that the Fargo Gompany owed commercial debts to the amount 
of $400,000 ; that, whilè its assets were àsserted to be' largely in ex- 
cess of that amount, they were not presently available, and that the 
Company coùld go on in business for the next month only by procuring 
a loan of $25,^00 ; and that, to be able to go on certainly for a longer 
time, 150,000 would be necessary. It was hoped — ^let us say it was 
believed~-by ail concèrned that with that sum, under the plan agreed 
upon, the Company "would be able to weather the storm." It was a 
storm, they knew, and no matter what they believed, without better 
reason than the word of their debtor discredited by facts within 
their own knowledge, they had no right, in an attempt to ride out 
the storm, to adopt a deceitful plan, which they hoped might succeed, 
but by which, if f allure came, loss, supposed to be made impossible 
to themselves, would certainly befaU others. They may well be 
credited with having believed that the assets were then sufflcient and 
that in the prosecution of the business under the plan proposed they 
would remain suiHcient for the payment in f ull of their own demands, 
including the added |50,000; but beyond that, if their scheme were 
lawful, they did not néed to care, and evidently did not, during the 
negotiations, very much concern themselves, 

It was not, as allegedln the bill, a part of the plan that increased 
purchases should be made for the purpose of improving the secu- 
rity of the rubber companies. On the contrary, the opposite course 
M'as recommended by Mr. Johnson, and to some extent was pur- 
sued; resulting, as stated, in a réduction of indebtedness about 
equally in the aggregate to the rubber companies and to other 
creditors. There was no necegsity, at least no known neeessity, 
for a différent course in the interest of the rubber companies ; their 
security being supposed to be ample, and it being in their power, 
by means of immédiate judgments and exécutions, to exclude ail 
other creditors until their demands were satisfied. The notes and 
aceounts, though not leviable by exécution, they supposed could 
not escape them, because they had a contract with the old board 
of directors for their transfer, which the new board appointed to 
do their bidding would see performed. This suggestion, it is true, 
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goes a little beyond the fihding of the master that "the only pur- 
pose of changing the board" was to protect the rubber companies 
against the giving of preferential security or judgment notes to 
other creditors; but it is évident that other emergencies might 
hâve arisen that would hâve called for the active interférence of 
the board, directly or indirectly, for the protection of the rubber 
companies, and it is idle to say that the board was net constituted 
as it was for tlie purpose of meeting whatever emergency raight 
arise in the interest of those companies. "Practically, they sat on 
a safety valve, * * * so far as protection to the rubber com- 
panies was concerned," answered a witness, accepting again the 
words of counsel; and the full significance of the figure is in the 
fact that the craft they were sailing, if allowed to blow up, unless 
the navigators should bungle their work, could not injure owners, 
nor crew, nor certain passengers, but only those who should liave 
come aboard in the innocent belief that the boat was one of or- 
dinary type, and that they were exposing themselves to no risks 
from which the captain, crew, and other passengers were exempt. 
While that craft, it is not overlooked, was "a going concern," yet, 
by the mère appearance given it of staunchness and completeness of 
equipment, it was calculated to allure the unsuspecting to a voyage 
beset with unwonted dangers. 

It has been emphasized in the taking of testimony that the Far- 
gos were to be left to conduct the business in their own way; that 
the new board, or the new trustées, were not to interfère with 
thera; and that McKeever, the new treasurer-elect, was to be treas- 
urer in name only. This, it is explained, was done so that if the 
former treasurer, who was still to be treasurer in eiîect. and on 
the letter heads kept in use was still designated as treasurer. 
should join in the exécution of judgment notes, as in 1893 he had 
done, his authority could be denied by showing that he was not 
in fact treasurer. It was a fraud on the law to constitute a board 
of trustées and a treasurer of a corporation of men who from the 
beginning were pledged not to give attention to their duties, or to 
participate in the management of the business of the corporation, 
further than to protect the rights of particular creditors in whose 
interest alone they were given their places; and when, in addition 
to enjoined silence and secrecy on the subject, letters under the 
old form of letter head, showing the old offlcers to be still in office, 
were sent out as they were to old customers and to new, it was 
an act of déception for which the rubber companies cannot escape 
liability, since that it should be done was implied in the plan adopt- 
ed. It was essential to the secrecy which it was understood should 
be preserved, and was within the stipulation that the Fargos should 
be allowed to keep the business going and to conduct it without 
interférence. It is no answer to say that those who dealt with the 
Company did not consider nor care who were the ofBcers. A change 
in the names on the letter heads could not be made, because likely 
to excite inquiry, and inquiry implied exposure. 

When it is important to know the motives of men, their conduct 
is to be considered, rather than their assertions, especially when 
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tjliey testify in suppprt of Ifirgç.pecuniary intei-çsl;^, either their 
jQ^ïi ùv pf, otjiçrs , piit a,t liaz£iji'4 ,by tlieir cond\^pt , , In , ,tlie 'negotia- 
|ions[iO,f, Jaauary GnàHés I^^rgp at tbe beginniiig wàs master of the 
situation. He M^a,S ab|e to compel and did c'oinpel Johnson to ac- 
cède |,o bis terms, and it was onlj[ bj; reason of an untimely delivery 
of the judgment notes, due onâemapd, before getting the written 
agreiement whicii he ^^sired, that he found himself in Johnson's 
power, and Johnsoii {lçter.mine<i upon immédiate action,— willing, 
a^ he had declared Jiimseïf a day oi' two before, to lose 125,000 or 
$60,000 pather th^n'tb^t the Fargo. Company should fail. What 
Johnson wish^d ah<ï soijght àt the beginning ^as sépurity for the 
$186,437.13 O'vvihg to.^is houses, and, when denied that on terms 
which involved an in;mediate suspension of the Eargo Company, he 
began to negotiate on the basis prpposed,— of a Wn to enable the 
Company tp continue, in jbusiiiess. Touching his own motives, Ohaïles 
Fargp testified tp a belief that siispension wasnot necessary, and 
would ijotbe. He was either pur;ppsply ignorant of the situation, 
or unreasonably hopefjil He had a spécial motive, however, for 
seeking tp escape immédiate siirpender, in the fact that he and his 
brother Frank were indorsers lippn the company's paper to other 
cred-itprs tjian the bank and rubber companies to,the extent of fl5,- 
000, and, if the business could be kept gping a fjew montha that 
paper coi,ild be. taken up. It waiS.takeh up before the collapse in 
August. ïhe Fargos, therefore, ;were acting iprol^ably under, two 
motives,— Tpnë tplieep the business^ ,gping, with whatever hope they 
had of iiltipiçite succëss, and the .ptÉe;; to keep it going long enough 
,to pay off;the obligations pf the, çpmpany on which they were per- 
sonally liable. The çpntroUing ;^urpose of Johnson was to get se- 
curity, and in order to get it he yie|ded to the rpque^t of the Fargos 
for a loaii, increasing by that, ^^m the dem,ands of his houses. 
That pnic^,he consentedto pay j,ii,; order to pbtain security for the 
whole indebtednegs,^ believing thesecurity adéquate under any con- 
tingencips Hkely to ,coni,e about during the ensuing six months 
deemed nëcessary for the worlci^g out of the scheme. He was will- 
ing — perhaps, in a degree, hopefjjl-rrthat the Fargos should suc- 
ceed, and that other, creditors shojild not suffer; but, exceptfor the 
interest of the, rubber çpmpanies and the iutegrity of their secu- 
rity, he was.ppacticaily; indifEere^jt, and any attempt to put him in 
any other attitude in the transà,ction strikes us as unnatural, un- 
businesslike, ,and inçredible. Ipj /^ugust, as in January,, . Oharle^ 
Fargp wa^ ahle to dict^ite terrpjs to the others concerned in what 
was then.to, he done, ,.This tim,é he bad nothing to lo^e, but some- 
thing to gain, |pr himself and his brothers, apd f pr the Metropolitan 
National. Bank, of which he wa^ a stockholder. In January, it ap- 
pears, he opposed the suggestion of admitting the bank into the 
arrangement: with the ,rubber coÊupanies, and it is perhaps not cred- 
iting him with too mwch acumen to suppose that, besides other con- 
sidérations, he saw the àdvantage of holding that card for the last 
play. As an original proposition, it is not probable that the bank 
would liave joined in the scheme, but in the end it was at his merey, 
because without yielding the |10,bOO it must lose its unsecured f40,- 
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000, or bring suit, by which at best only a siiiall percentage could be 
saved. The rubber companies could not oppose liim without danger of 
losing the book accounts and bills receh'able which had not yet been 
assigned, and without exposing their judgmeut notes to attack by the 
bank supported by the Fargos, who, perhaps, were the more to be re- 
spected because "knowledge is power." But for the "pressure" which 
Fargo was able to bring upon them, what businesslike reason was 
there for the rubber companies consenting to share their security 
with the ban]v, if they believed it unimpeachable? WTiatever they 
thought in January, they knew then that the property within reach of 
the exécutions which they could obtain was insulHcient, and with the 
accounts receivable added would hardly realize enough, to satisfy 
their own demanda. When the agreement was made with the 
bank, stipulating that each party should account to the other for 
a prorated share of ail sums realized, it is évident that any ex- 
pectation of full payment had been abandoned. It is recited in 
the agreement that the parties had "determined to unité their ef- 
forts to collect their respective claims, * * ♦ and share pro 
rata in the results thereof," but nowhere is there a hint of a possi- 
ble surplus to divide. The Fargos had carried away their $10,000, 
the reward for their share in what had been doue; and there was 
no reason, apparent at the time, for inserting in the agreement even 
a formai expression of the residuary rights of the Fargo company 
and its victimized creditors. The assignment of the bills and ac- 
counts, as flhally made, treated as the consummation of the agree- 
ment to assign made in January, was tainted with the illegality of 
that contract, of which it was a part; and if it could be regarded 
as an independent act, freed of the taint of its origin, it was illégal, 
because part of a transaction by which the managers of an insol- 
vént corporation going out of business secured a préférence for 
themselves. If the Fargo Company was justly indebted to Charles 
and Frank Fargo for inoney which they had borrowed upon a 
pledge of their bank stock, and the |10,600 obtained of the bank 
was for the pùrpose of enabling the corporation to repay them, it 
was, under the doctrine of Manufacturing Co. v. Hutchinson, supra, 
an unlawful préférence, and made illégal any other préférence 
granted wholly or partly in considération thereof. Tins proposi- 
tion applies also to the préférence given to the bank. Besides be- 
ing managing offlcers, the Fargos were parties to the original 
scheme for securing the ruMer companies, and, of course, could not 
prêter themselves over others whom by the false prêteuses of that 
scheme they had induced to give crédit to the corporation. 

It is contended in behalf of the bank that it entered into the agree- 
ment with the rubber companies in ignorance of their arrangement 
with the Fargo ComiMiny, that there was no wrong in its conduct, 
that nobody was harmed thereby, and therefore that, whatever may 
be said of the position of tliose companies, the préférence which the 
bank received is not assailable mereh' because of its contract to join 
the rubber companies in efforts to collect their respective demands 
and to prorate the proceeds. The master bas reported that, at the 
time of the completion of the arrangement, "neither the bank nor 



904 96 FEDERAL REPORTER. 

its oflficers nor attomeys had any knowledge of the change of the 
directors of the said C^ H. Fargo & Co. or of its by-laws." The prési- 
dent of the bahk tçstifled concerning his knowledge on the subject. 
It does not appeau that other ofl^er|S of the bank had anything to 
do with the mattër, and the finding in respect to them is unobjection- 
able; but, if there is évidence in thp record, we hâve not found it, 
tiiat the attorney of the bank, who conducted the negptiation, and is 
shown to bave had a much more intinaate knowledge of the détails of 
the ti'a^saction than the président, did not know every feature of the 
oylgînal scheme. The président of the bank himself testified that 
wîen he, agreed to loan the |10,000 he|knéw it was hecessary to get 
the,authority of the directors for the exécution of the judgment notes 
for the whole sum of |50,0Q0, and that, on his asking Porter when the 
judgment notes, Fould be made, "he said it was easy to make them; 
ihat the directoi's were ail in that office [Beale's], or could be gotten." 
That certainly ought to hâve put him upon inquiry into the reasous 
for so extraordinary an organizat^on of the directory; and in an 
ea,çlier part of his testimouy, after denying knowledge tLat the 
l'argo Company was offlcered by parties representing the rubber com- 
pa^ies, and being asked when he flrst learned that persons were act- 
ing in behalf of the company other than those connected with its 
nianagement in the sale of goods, he answered: 'It might hâve been 
the day foUowing. I think it was, from something which was said 
in, Mr. ÎBeale's office by Mr. Porter. My impression is that he said 
that the directors of the company were men who were employés in 
the, office there, or were part of the flrm,^of the law firm there." 
And again, on cross-examination, he admitted that he did leam "of 
the extent of the indebtedness to the United States Rubber Company 
and h. Candee & Co., and also learned that they had, some kind of an 
agreement with the Fargo Company by which they were authorized 
to secure their indebtedness in advance of any other creditors of the 
company." AU this, it is certain frpm his own testimony, occurred 
before the judgment notes to the bank were executed, and before 
the f 10,000 was paid over. If the witness testified to his knowledge 
or ignorance of the change in the by-laws, we hâve failed to flnd the 
passage; but it is not of much importance, in view of what he did well 
understand. Besides, if the bank were acquitted of ail guilty knowl- 
edge and pnrpose in the transaction, how can it escape the entangling 
alliance, intp which it entered with the rubber cocipanies? The 
agreement between them is still in force, and, if the bank is allowed 
to retain its préférence, it will be bound to pay over to the rubber 
companies of what it réalises in the proportion of $14 to every Î5 
received to its own use; and if the préférence be set aside, and' the 
bank perrnitted to share pari passu with other creditors, except the 
rubber coippanies, of the amount so received, great or small, it will 
be bound to aç.count to the rubber .companies in the same proportion. 
The validity of that agreement as between the parties is not in issue, 
and cannot be affected by the decree in this case. If unlawful and 
invalid as against other creditors because made iii f raud of their 
rights, it is neyertheless binding as between th§r parties, and could 
not be ahnulled at the suit of either, against the consent of the other, 



UNITED STATES KUBBER CO. V. AMERICAN OAK LEATHER CO. 905 

on account of anything done in this case. Courts of equitj do net 
interfère to relieve parties from the conséquences, tliough unexpect- 
ed, of illégal agreements. Moreover, the bank, if permitted to share 
in the fund to be distributed, the rubber companies being excluded, 
would receive more in proportion than if the préférences had been 
upheld and the division were made between it and the rubber com- 
panies. It is clear that the rubber companies were guilty of fraud 
in fact, and, as against subséquent creditors of the Fargo Company, 
should not be allowed to share in the fund for distribution; and, 
for the reasons stated, the bank likewise should be postponed. 

The fact that some of the creditors were creditors when the ar- 
rangement between the Fargo Company and thé rubber companies 
was put into opération cannot be allowed to change the resuit. It 
is impossible to say that they were not injuriously aiïected, ereu in 
respect to their prior demands, and it is certain that they would not 
hâve given furtlier crédit if there had been proper publicity about 
the things done which were purposely kept secret from them. The 
innocent creditors, whether prior or subséquent, are ail entitled to 
share proportionately in the fund. The rubber companies and the 
bank are not entitled to share, as against the subséquent defrauded 
creditors, and therefore cannot be permitted to share with the prior 
creditors, since thereby they would be sharing with those who were de- 
frauded. The principal appeal is denied, the cross appeal is sus- 
tained, and the decree below is reversed in so far as it permitted the 
rubber companies and the bank to share pari passu with other credit- 
ors, and the cause is remanded, with direction that the decree be so 
modilied as to require the payment in full of ail claims of other cred- 
itors, if the fund be sufflcient, and that, if anything remains, it be 
paid proportionately to the bank and to the rubber companies. 

BROWN, Circuit Justice (dissenting). On January 6, 1896, the 
corporation known as C. H. Fargo & Co. was in desperate flnancial 
straits. To avoid an immédiate collapse, and to procure the money 
necessary to continue the business, it entered into an arrangement 
with its two principal creditors by which the latter undertook to 
lend 150,000, and the Fargo Company to exécute three judgment 
notes, not only to secure the f 50.000 advanced, but |45,000 owing to 
Candee & Co., and |140,000 to the United Btates Rubber Company, 
with a further stipulation to assign its accounts and bills receivable, 
should it become necessary for it to suspend business. There was a 
further stipulation that it should not give any judgment notes to 
other creditors. To secure the performance of this, flve of the direct- 
ors of the Fargo Company w^ere to retire from the board, in favor of 
flve persons elected upon the nomination of the preferred creditors. 

The gênerai creditors had no knowledge of this arrangement, al- 
though the Metropolitan National Bank was subsequentlv informed 
of it. 

The master found that this arrangement was "for the purpose of 
giving preferential security to the rubber companies, and that the 
matter was kept secret in order to allow the Fargo Company an op- 
portunity of getting through embarrassments apparently temporary, 



906 . i • i; ,. 96 FEDERAL REPORTER. 

but not with Si fpaiijdjalent intent as to the other preditprs of the 
Company," and thaiithe only purpose and object of changing the 
board of directors as aJoresaid, and pf amending the by-laws so as 
to prevent the giving pf judgment notes except by vote of the board, 
was to protect the rubber companies against the giving of judgment 
notes to other crédit ors. 

Thïs arrangement çontinued until August 6, 18&6, during which 
time the Fargo Company çontinued Its business as before, and re- 
duced its gênerai indebtedness and its indebtedness to Oandee & Oo. 
to a considérable extent, when it was forced to suspend. 

The district judgeiWas of opinion that, although the giving of the 
judgment notes wa^' not unlawful, the arrangement by which the 
matter was kept secret while the corporation devested itself of 
power to give like notes to other créditer s, and çontinued to carry 
on its business as before, rendered the whole; device a constructive 
f raud upon its creditors. In this we ail agrée. 

To make it actuaUy fraudulent, such as to require the claims of 
those preferred creditors to be postponed to the claims of the gên- 
erai creditors, I thiokiit should çlearly appear either that the pre- 
ferred claims were not bona Me, of which ther.e is no pretense, or 
that the arrangement was entered into, not for the purpose of tiding 
the Company over its immédiate crisis, enabling it to continue busi- 
ness, andat the same timp to secure the preferred, creditors, but for 
the ; purpose of; ultimately winding it up, and in the meantime of 
giving it crédit, and enabling ititOipurchase additional goods which 
the preferred créditons would thereby ibe able to seize and subject 
to their own debts. r; i . , , 

I; ând no: testimony i tp ; satisf y .nie that an actual f raud upon the 
generali'ÇK^itprs wasi intended. . ; The device of changing the direct- 
ors was evidently not for the purpose of giving up control of the 
btisinesi^ but only to ; secure the arrangement that no other judg- 
ment notes should bè given,^ and as, a tnatter of fact thejQôw direct- 
ors ^iid dot- interfère wiîbh the business of the company as conducted 
by the iEargos.: Indeed,; no meetingi of directors was held after the 
change waS' made. NO new creditors were induced to give crédit to 
the company tipon the faith of their continuing the business, as the 
évidence shows that iwitiiiew i exceptions the same ipersons were 
creditors in January. and in Aiugust. 

Of the allegéd misrepresentations of the Pargos to the Dixon 
Bank and to the Pfistêr>&yogel Company that nor judgment notes 
had beeniigiven^' it may be said that they are, not admissible as 
against ithfe claims of the rubber icoippanies) unless there be évidence 
of a conspiracy between themto defraud their creditprs, of which 
thereiétno évidence jaside frpm the agreement itself, and that in any 
event none but , the Dixon Bank and the Pflster & Vogel CPmpany 
could hâve been injured by thèse représentations. Such représen- 
tations might be used as a basis for giving them priority, but they 
would no|t irfure to the benefit of other gênerai creditors.; Upon the 
whole, it does not seem to me that such a case of fraud is made ont 
as authori?es the court tP postpone thei claims of the preferred cred- 
itors to Éhose of the genei'al creditors, and thereby practicaUy to 
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conflscate them, and tliat tljere is no sound reason for departing 
from the gênerai rule laid down by the suprême court in Wliite v. 
Ootzhausen, 129 U. S. 320, 9 Sup. Ct. 309, and Streeter v. Bank, 147 
U. S. 36, 13 Sup. et. 230, wherein the preferred creditors were per- 
mitted, after their security had been set aside, to stand upon an 
equality with the gênerai creditors. See, also. Corner vi Tabler, 44 
Fed. 467; Brown v. Stove Co. (Tenn. Ch. App.) 42 S. W. 161. 

The évidence satislies me that there was a bona Me attempt to 
assist the Fargo Company in continuing its business, with the hope 
of ultimately puUing it through, and that, if this attempt had been 
successful, it would hâve redounded greatly to the interest of the 
gênerai creditors. It was natural, at least, that in making this 
attempt the rubber companies should hâve endeavored to secure 
themselves, not only for their immédiate outlay of |50,000, bat for 
their prior debts. In palliation of the secrecy, which was held to 
make this constructively fraudulent, it may be said that publicity 
doubtless would hâve destroyed the entire scheme of raising money 
to carry on the business. 



TERRE HAUTE & L. RY. CO. v. HARRISON. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1890.) 

No. 577. 

1. RAIIiROADS— FORBCtOSUEE SaI^K— RiOHTS OF PuRCHASBR— LiBNS. 

The rule of cavéat emptor, as applled to judiclal sales, opérâtes not 
only to deprive the pUrchaser of a railroad sold under foreclosure of any 
recourse against the proceeds of the property on account of exlsting 
ineumbrances or tax liens on the property, but also of any claim to reim- 
bursement for such liens from a fund in the registry of the court, or 
in the hands of a receiver, derived from the earnings of the property 
during the recel vership, unless the decree, or order of sale, or spécial équi- 
table considérations give him a right to such reimbursement. 

2. Bamb— LiBNS ON Property. 

A railroad in the hands of the receiver of a lessee was sold under fore- 
closure in Xovember, and the purchaser was put in possession December 
Ist, up to which time the earnings were talien by the receiver. The 
sale was specifleally made subject to ail rights under a prior mortgage 
securing an issue of bonds, with accrued interest thereon since July Ist. 
Ùnder the laws of the state the taxes on the property for that year 
became a lien on April Ist, but were not payable until January Ist fol- 
lowing. During the reeeivership a spécial fund had been set aside by 
order of the court, representlng the net earnings of the leased road, 
from which, under the terms of the lease, ail taxes and the interest on 
both issues of the lossor's bonds were required to be paid by the lessee; 
and from time to time, by order of the court, the maturing 'interest and 
taxes had been paid by the receiver from such fund. In which a considér- 
able sum remained at the time the leased property was sold. Held, that 
the purchaser was not entitled to payment, from such fund, of the inter- 
est on the flrst mortgage bonds, and the proportion of the year's taxes 
aecruing prior to December Ist, as against the second bondholders, whose 
claims were not paid in full from the proceeds of the sale. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

The appellant, the Terre Haute & Logansport Railway Company, is the 
purchaser at foreclosure sale, through Joshua Twing Brooks, of the property 
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of the Terre Haute & Logansport Rallway Company, and as sueh Intervenea 
!n the proeeedlngs for distribution o* fùnds In tlie hands of the rèceivèr; to 
procure payment o«it, o^ a so-called; ".Lc^ansport Fund" of five-slxths 'of an 
installment of interest on a prier mortgage and two-thirds of the taxes, -vrlilch 
weré liens against tbe propérty at date of sale, but became due after such 
date. The fund referred to was set âpàrt by the order of Court entered in 
the prlmary cause by whlch a recelVer wai appointed of this and other Unes 
operated by the Indianapolis & Terre Haute Railroad Company, as herelnafter 
stated. The decree f rom whlch the ftppeal is brought was entered after 
confirmation of the Salé uhder the foreélosure decree, and denieg the applica- 
tibh bt the appellant for such payment of Interest and taxes, and directs that 
the'ftind be pald over tb thecomplàlHanf, to bé appligd on the bonds and in- 
terest In «uît, except , the sum pf ; ^gOiOOO, retalned for f urther distribution, 
and the sufli of $38,500, ,retained to await the resuit of this appeal. 

The lollowing are the hiaterial récitals and findlngs in the decree: "Cornes 
now the'Complainant,by hls sollcltors, Miller & Elam; and the défendants, 
the Terre Haute & Indianapolis Eallrdad Company and thé Terre Haute & 
Logangpprt Railway Company, corne by their solicitor, S. O. Picljens, Esq. 
Comes also the receiver, Volney T. Malott, by John G. Williams, Esq., his 
solicitor. Ând the court havlng considered the pétition of ,the complainant 
for distribution of a part of the moneys on hand in the Logansport fund 
and in the registry of the court to 'bé appUed in payment of the bonds and 
interest, and the court having also considered the answer of Terre Haute & 
Logansport Railway Company to said pétition, and the prayer in said ans\>'er 
for the application of a portion of said moneys in the Logansport fund to ths 
payment of two-thirds of the taxes on the propérty so sold under the decree 
of this court for the year 1898, wheh the same shall mature, and also a 
furtber portion of the same to the payment of five-sixths of the interest cou- 
pons maturing January 1, .1899, oh the flrst mortgage bonds of said propérty. 
and the court having also considered the . report of the receiver touching the 
subject-matter, aswell as the record in this case, doth now flnd, order, and 
decree: F'irst. The complainant iS entitled, as between parties in this cause, 
to havè thé ihoneys remainlng in said Logansport fund applied to the payment 
of the bonds and interest secured by the mortgage foreclosed, except that it 
is necesSary that theré be retained in the hands of the receiver of the moneys 
in- said Logansport fund the sum of tv^enty thousand dollars untll the further 
order of this court. Second. Neither said taxes for the year 1898, nor auy 
Ijart thereof, nor the interest aecrued on said flrst mortgage bonds since July 
1, 189S, nor'ahy part thereof; are prlor in equity to the bonds and interest of 
the complainant, but the pûrchaser of the propérty sold therein took the same 
subject to and charged with the payment of said taxes and interest on said first 
mortgage bonds, and the défendant Terre Haute & Logansport Railway Com- 
pany Is nbfc'entitled to hâve any part of said interest or taxes paid or pro- 
vided for ont of the nioneys in'said Logansport fund. Third. The complain- 
ant is entitled to hâve presently paid over to him for application to the pay- 
ment of said bonds and interest ail of the moneys in said Logansport fund 
except sâld sum of twenty thousand dollars, and is also entitled to bave 
presently paid over to hlm ail moneys derived from the sale of said propérty 
in the registry of the court after the costs, expenses, etc., and after deducting 
the amount necessary to pay the proper pro rata on the five bonds not in 
the hands of the bondhold«rs' eommittee." 

The facts and proceedings upoh whiçh the claims rest are substantially as 
foUows: On November 1, 1879, the Terre Haute & Logansport Railway Com- 
pany, ownlng a line extending between Roclvville and Logansport, and having 
a leased line from Rockville to Terre Haute, executed a mortgage to Benja- 
min HarrlsOn, trustée, to secure bonds to the amount of $500,000, which c9ji- 
stituted à flrst lien upon ail its propérty. On November 22, 1879, it entered 
into a couttact of lease to the Terre Haute & Indianapolis Railroad Company 
for a term of 99 years, under which thé latter company entered into posses- 
sion of the lines and propérty. The contract provided that the lessee company 
was to operate the Unes, "and, after retaining seventy-flve per cent, of the 
gross receipts from ail trafflc moved over said line or business doue tJiereon"' 
for its own use, it would "appropria te the remaining 25 per cent, as follows, 
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to wit: First. To the payment of taxes assessed against the property held 
and operated under this contract. Second. To the payment of the interest as 
it falls due on the flrst mortgage bonds of said party of the second part, 
belng an issue of bonds to the amount of flve hundred thousand dollars, bearing 
interest at the rate of six (6) per centum per annum, payable on the Ist 
day of .Tanuary, A. D. 1910, and secured by a deed of trust, conTeying to Ben- 
jamin Harrison, of Indianapolis, Indiana, as trustée, the line of railroad and 
property of the party of the first part hereinbefore described. Third. To the 
payment of rental accruing to the Evansville & Terre Haute Company for the 
use of its said line of railroad extending from Terre Haute, Indiana, to Rock- 
ville, Indiana. Fourth. The surplus, if any, to be paid annually to said party 
of the flrst part." And it was further stipulated that, in the event the 25 
per cent, so appropriated proved "insufflcient to pay the taxes, iuterest, and 
rental aforesaid, and proper cost of malntaining the corporate organization" 
of the lessor company, the déficit should be advanced by the lessee company 
to malîe such payments, and the amount so advanced become a charge to 
be repaid by the lessor. Subsequently It was determined to build an extension 
of the railroad to South Bend, and for that purpose the lessor company, on 
January 1, 1883, made a further mortgage, or so-called "extension mortgage," 
to the same trustée, to secure bonds to the amount of $1,000,0(X), which con- 
stituted a flrst mortgage on the extended portion and a second mortgage on 
the pre-existing property. On June 21, 1883, a new lease was entered into 
with the Terre Haute & Indianapolis Company, which included the extension, 
with like provision as above recited, except that Interest on the bonds secured 
by this "extension mortgage" was made an additional charge upon the 25 
per cent, of gross earnings, and to be advanced by the lessee in case of 
déficit. The lessee company further guarantied the payment of principal and 
interest by an indorsement on the bonds respectively secured by each mort- 
gage. The terms of this lease and of the first lease above mentioned are set 
forth in the report of Railroad Oo. v. Harrison, 60 U. S. App. 265, 32 0, G. A. 
130, and 88 Fed. 913. 

The Terre Haute & Indianapolis Railroad Company became involved in 
operating leases respecting other lines as well, and in November, 1890, a bill 
was exhibited against it by Mark T. Cox and others, in the court below, 
for spécifie perforinance of a lease made with the Terre Haute & Peoria 
Railroad Company; and on November 13, 1896, Volney T. Malott was ap- 
pointed receiver of ail the Unes owned or leased by the défendant company. 
The order provided that the receiver should "keep separate and distinct ac- 
counts showing the amounts of the gross earnings derived from the opération" 
of each of the leased lines, and, among other provisions, that "twenty-five 
per cent, of the gross earnings derived from the opération of the Terré Haute 
& Logansport Railroad Company" be "set apart and held by the receiver as a 
separate and distinct fund," in separate bank aceount, specially designated to 
indicate the property from which it was derived, "and that no part of said 
percentages so set apart and deposited be paid ont or apphed except on the 
spécial order of the court," made upon notice to ail parties appearing in the 
cause. The property of the Terre Haute & Logansport Railroad Company 
being thus in the custody of the court, the appellee, on leave of the court, 
liled his bill of complaint on December 30, 1896. As originally framed, it 
sought to enforce the liability of the Terre Haute & Indianapolis Company 
under the lease and guaranty, but that claim was withdrawn, and by amend- 
ment the bill was made one for foreclosure of the second or "extension mort- 
gage" for default in payment of interest. On July 22, 1887, a decree of fore- 
closure and sale was entered, which was aftirmed on appeal. liailroad Co. v. 
Harrison, supra. In the decree it was provided: "That this decree and sale 
are made without préjudice to, and with the fuU réservation of, the rights 
and interests of Benjamin Harrison, as trustée, in and of ail holders of bonds 
and coupons under the said mortsage executed by said Terre Haute & Logans- 
port Railroad Company to Benjamin Harrison, trustée, of date November 1, 
1879." Before tlie sale, on September 2t), 1898, on pétition filed by appellee, 
an order was entered by the court, whicli reails as follows: "And comes also 
the receiver, Yolney T. Malott, in charge of tlie property covered by the mort- 
gage, which is the subject-matter of this suit, by John «.Williams, lîis solicitor. 
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aûd -eomtes also tHe Terïe Haute & ilndiampolis Railroad Company, by S. 0. 
PlckeBS.iits soliciter, and. it'appearingtitothe court that a question has arisen 
whether the fund in the hands of the receiver linown as tlie 'Logansport Fund' 
would- pass to tbe purcliasèr at tlie foreolosure sale nnder ttie decree herein: 
Now, therefore, to avoid a0y such question, it is by tlie court ordered that saJd 
fund shall not so pass, but «hall ba reserved and held by the receiver for dis- 
positloh. «nder the orders of the courti flrst, to diseharge any liabilities against 
the sanie which may be adjudged prlor in equity to the bonds and interest; 
the balance to go, 'in casfe of a deflcléney in the proceeds of the sale, to pay 
the bonds and Interest in full, to liquldate such deiieiency, or, if there is no 
such deflciency, then said fund, or se much thereof as may remain, to be 
pàid to the party next In equity imder the order of the court And the 
master Is directed to read this order ta connection with the notice of sale 
before receivlng any bids at the foneclosure sale." And the notice of sale 
by the master states as follows: "Etûyided, that said. sale of said property 
shall beiiinade without préjudice to,. and with the full réservation of, the 
rights Bnû interests of Benjamin Harrison, as trustée, in and of ail holders of 
bonds and coupons under a certain other and older mortgage upon said prop- 
erty,; or a portion thereof, by the said Terre Haute & Logansport Railroad 
Company' ito Benjamin Harrison, trustée, bearing date November 1, 1879, 
as seeurlty for the payment of bonds of said company to the amount of $500,- 

000, with the unpaid interest thereon at six per: cent, per annum since July 

1, 1898; isaidi last-recited inortgage' being set out in full in the bill of eom- 
plalnt in said suit." On November 18, 1898,, the property was sold for $1,060,- 
000 to .Toshua Twlng Brooks, his \M for that amount exceeding the offer by 
the bondholders' committeé. ^The purchase was completed on November 28, 
1898i and deed executed to the appellant, in accordance with the purehaser's 
direction, December 1, 1898. An order oonfirming the sale was thereupon 
ontered,: and possession df the property was dellvered to the appellant, dating 
from mldhight, November 30, 1898. 

The Logansport fund in the hands of the receiver amounted approxlmately 
to thè sdm of $187,000 at the daté of ssale, aUd the interest which had accrued 
on the; flrst ûiortgage up to July 1, 1898, and the taxes for the years 1896 and 
1897 had been previously discharged by the receiver out of such fund, pursuant 
to orders ùt the court, The unpaid charges in question are: (1) Interest from 
.luly 1, 1898; on Such priôr mortgage; of which an installment of. $15,000 be- 
came due January 1, 1899; and (2) the,!taXesfor'1898,— about $38,000,— assessed 
pursuant :to; the statute pf Indiana, by which a lien was declaied from April 
1, 1898, but the provision for collection directed that the tax roU be delivered 
for that purpose to the treasurer "on or before the last day of December In 
each year." On December 5, 1898, the appelle© filed his pétition for applica- 
tion of such fund upon the deflciency remainlng on the foreclosed bonds and 
mortgage, and the appellant obtained leave to be made a party défendant, 
and aflswered therein, and on thehearing the decree was entered from which 
iippeal is brought. 

Samuel 0. Pickens and ïiaurence Maxwell, for appellant. 
W. H.' H. Miller, f or appellee, 

Before BKOWlSr, Circuit Justice, JEIsTEINS, Circuit Judge, and 
SEAMAN, District Judge. 

SEAMAN, District Judge, after the foregoing statement, deliv- 
ered thé opinion ôf the court. 

The gênerai doctrine isweJl settled that there is no warranty in 
judicial sales; that the raàxim caveat emptor applies, and the pur- 
chaser takes the property wi'tîiout recourse for tâx liens or other in- 
cumbrances or defects in the title. The Monte Allègre, 9 Wheat. 
616, 648; Osterberg v. Trust Co., 93 U. S. 424, 428; U. S. v. Duncan, 
4 McLean, 607, Fed. Cas. No. 15,003; î^idelity Insurance, Trust & 
Safe-Deposit Co. v. Eoahoke Iron Co., 84 Fed. 744; Ror. Jud. Sales, 
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§§ 458, 459. In the argument of counsel on behalf of the appellant 
this rule is recognized,. but with the assertion that it opérâtes only 
to forbid the purchaser "from asking that prior liens be paid ont 
of the proceeds of the property sold." îfo authority is cited for so 
limiting its efîect, and we are of opinion that the rule applies with 
equal force to any fund which is in the registry of the court or in 
the hands of the receiver as the earnings or other production of the 
property involved. Exception to this gênerai rule undoubtedly arises 
in equity in the f oUowing instances : First, where the decree or or- 
der for the sale expressly provides for discharging liens or other 
claims against the property out of the proceeds or other funds com- 
ing into court, or where the proceedings or provisions are otherwise 
inconsistent with such rule; and, second, where there is fraud, con- 
cealment, or unfair dealing in the proceedings which entitle the 
purchaser to équitable relief. 

The claims in controversy are: (1) For current interest accruing 
on the prior mortgage, to which the sale was subjected; and (2) 
for taxes assessed against the property sold for the year 1898, con- 
current with the sale. Keither interest installment nor taxes was 
due and payable when the sale was perfected and possession passed 
to the purchaser, and both claims are clearly barred by the rule 
stated, unless circumstances are shown which create an exception, 
either on one of the grounds above mentioned or within well-recog- 
nized principles of equity. Are sufficient grounds presented in this 
case to exempt the purchaser from such rule through the several 
orders of court, receivership, or pre-existing leases? The contention 
is, on behalf of the appellant, that the Logansport fund stands in 
the registry of the court as a spécial fund which was set apart 
and dedicated for the payment primarily of the charges in question, 
both by the leases made by the mortgagor company and by the 
orders of the court entered in the course of the proceedings; and 
that the order of September 26, 1898, made pending the sale, not 
only reserved the fund from passing to the purchaser, but was, in 
effect, an assurance to him that it should be applied in liquida- 
tion of thèse charges. Manifestly, the last-mentioned order bears 
no such interprétation when considered alone. It recites "that a 
question has arisen whether the fund in the hands of the receiver, 
known as the 'Logansport Fund,' would pass to the purchaser at the 
foreclosure sale under the decree," and then provides: 

"Now, therefore, to avold any such question, it is by the court ordered that 
sald fund shall not so pass, but shall be reserved and held by the receiVer for 
disposition under the orders of the court, flrst, to diacharge any liabilities 
against the same wiich may be adjudged prior in equity to the bonds and in- 
terest; the balance to go, in case of deflciency in the proceeds of the sale, 
to pay the bonds and interest in full, to liquîdate such deflciency, or, i£ there 
is no such deflciency, then said fund, or so much thereof as may remain, to be 
paid to the party next in equity. under the order of the court. And the master 
is directed to read this order in connection with the notice of sale before re- 
ceiving any bids at the foreclosure sale." 

That liens were accruing for current taxes and for interest on 
the prior mortgage were patent facts, presumably within the knowl- 
edge of ail parties in interest; but neither item is so referred to in 
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the pétition for tiie order, uor; named in the ordeci Ho claim is 
made that payment ol either out of the fund was suggested or oth- 
erwise assured at thè sale or in negotiations leading up to it; and 
respecting the interest the notiiee of sale inf orîns the purchaser 
thJat it wjlj be made subject to the first Inortgage, "with the unpaid 
interest thereon at six per Cent, per annum since July 1, 1898." 
The ground for équitable relief must appear, therefore, in the pre- 
vious orders or transactions, and the appellant's claim in that regard 
is thus . stated in the argument of counsel : The purchaser "was 
distinctly advised by the order of September 26, 1898, that there 
was a'fund in court which would be applied to discharge any lia- 
bilities' against the same which might be adjudged prior in equity 
to thè-extension mortgage bonds; and he was also advised by the 
former orders of the court that taxes: and interest on the flrst mort- 
gage bonds had always been recognized and enforced as claims on 
that fund 'prior in equity' to the extension mortgage bonds." It is 
true that the primary order of -the court appointing the receiver 
of the'several lines of railroad distinctly provided that separate 
accounts should be kept by him "of the gross earnings derived 
from the opération" of each, and that the specifled percentages of 
such earniùgs be "set apart and held by the receiver as a separate 
and distinct fund," to be paid out or applied only on spécial orders 
of the court; and that the earnings dèrived from the lines of the 
mortgagor company in question were so separated, and 25 per cent, 
thereof set apart as directed by said order, and constitutes the Lo- 
gansport fund. And it is equaUj; true that taxes and interest on 
the first mortgage were paid out of such fund from time to time 
as each accrued, upon further orders of the court. On thèse prem- 
ises, however, no equity can be founded in favor of the purchaser at 
the sale to reimburse him for the payment of such liens which ac- 
crued against the property after the sale. The fund was thus set 
apart by the primary order from the gross earnings of the road, on 
the assumption that it represented their net product after meeting 
the expenses of opération, and its status as earnings was distinctly 
preseryed to enable the court to make final disposition when the 
rights of the parties were ascertained. For the purposes of the 
order, the ratio adopted was the same fixed in the operating leases, 
but there was clearly no ratification or adoption of the leases or 
any of their covenants. The Logansport fund, therefore, was ex- 
clusively net earnings derived from the opération of the property 
by the receiver, and the gênerai rule in such cases required its ap- 
plication to pay both taxes and interest on the prior mortgage as 
they accrued in the course of the receivership. The subséquent or- 
ders so directing payments to be made were usual in character, 
and hâve no bearing beyond the gênerai rule referred to; and no 
order or course of action which appears in the record in terms 
or in purposè supports either View for which the appellant con- 
tends, namely, that they import (1) an adoption of the leases, or (2) 
an assurance to the purchaser that liens not accrued would finally 
be paid out of the fund, or déclare (3) such liens to be "prior in 
equity" to the second mortgage. Nor can the claim be founded on 
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the provision in the pre-existing leases for payment of taxes and 
interest by the lessee during the term of the lessor's share of the 
gross earnings. Aside from the view above indicated that thèse 
leases were not adopted by the action of tlie court, and were, in 
effect, displaeed by the receivership, the appellant obtained no in- 
terest in such leases through the purchase at foreclosure sale to 
authorize fheir enforceinent for its beneflt; and, however effective 
the covenants may be, either between the parties, or in favor of 
mortgagees for interest, or of the public for taxes, they cannot oper- 
ate to relieve the appellant from a burden which is iuiposed by 
law upon the purchaser at judicial sale. 

It then reniains to ascertain whether an equity in the fund is oth- 
erwise established in favor of the purchaser through the nature of 
the liens and their inception during the possession by the receiver. 
The sale was made Noveraber 18, 1898, was duly conflrmed, and 
possession was delivered to the appellant, taking effect from mid- 
night, November SOth! The last installment of interest on the first 
mortgage bonds matured July 1, 1898, and was duly paid by the 
receiver; and the next installment — being the one in controversy — 
was not payable at the date of sale, but fell due January 1, 1899, 
one month after title and possession were acquired by the pur- 
chaser. The taxes in question were assessed for the year 1898, and, 
although the statute of Indiana dedared the taxes to constitute a 
lien against the propertv from April Ist, it further provided (section 
8566, Burns" Kev. St. 1894; section 6415, Horner's Eev. St. 1897) 
for delivery of the tax roll or "duplicate" to the treasurer for col- 
lection "on or before the last day of December in each year"; and 
it is asserted, and not disputed, that the practice is uniform there- 
under for collections to commence after the ensuing Ist of Janu- 
ary and extend until Marcb or April. No proof is offered as to the 
time of delivery for collection in this instance, and it cannot be 
presumed that delivery was before the sale, but rather that the taxes 
became actually payable a month later, as contemplated by the stat- 
ute. On this state of facts the ruling in Osterberg v. Trust Co., 
93 TT. S. 424, 428, is controlling. There the purchaser applied for 
relief from the payment of taxes under the foUowing circumstances: 
Railroad property in the state of Illinois was in the hands of a re- 
ceiver, and sold on mortgage foreclosure August 16, 1875. By the 
statute of minois the taxes for the year 1875 attached as a lien 
from May 1. 1875. but the warrants for collection were not to be de- 
livered until "within the first ten days of Uecember." The amount 
of his bid was not entirely paid by the purchaser until April 1, 1876, 
and the sale was not completed and conflrmed until May 27, 1876. 
Meantime, up to December 9th, when the purchaser was let into 
possession under a provisional order of the court, the receiver re- 
tained possession, and had the earnings of the road, as directed by 
the order of the court. But the fact that the judicial sale antedated 
the maturing of the tax claim was held to conclude the purchaser, 
and the postponement of final payment of the purchase money and 
of actual transfer of title and possession until after the taxes fell 
due, even in conjunction with rétention by the receiver of ail the 
96 F.— 58 
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earnings duriiïg the intérim,— ail being at the instance bf tke pui:- 
chàsër,— were ineffectuai to relieve the purchaser f roui payment 
of the taxes so accrning after the bid was received. Of the tax lien 
it is there held: 

"The taxes for 1875 were, at the date of the decree, a subsisting lien upon 
the mortgsiged property, and he [the purchaeer] had net only constiuctive, 
but actUal, notice of Its existence. It is true that the title of a purchaser at a 
judlcial sale under a . decree of f oreclosure takes effleet by relation to the 
date of the mortgage, and defeàts- aiiy subséquent lien or Incumbrance. A 
lien for taxes does not, hoWefèr, staicl upon the footing of an ordinary incum- 
brance, and 16 not displaeed by a salé under a pre-existing judgment or decree, 
unless otherwise directed by statut*; It attaches to the res without regard 
to the Indivldual ownershlp, gad when It Is enforced by sale pursuant to the 
statute prescriblng the mode of , assesslng and coUecting them the purebnser 
taises a vâlid and uninlpeachable title. But if the doctrine were otherwise, 
and If the doctrine of cayeat emptor had no application to this case, we are 
not aware of any principle which would justlfy withholding from the mort- 
gagee any of the moneys derlved from the sale of the mortgaged property with 
a View to the application of them to satisf y such lien. . This is not a controversy 
between ineumbrancers." 

And in référence to the purchaser's claim of an equity in the 
earnings thus coming to the hands of the receiver it is further said; 

"He has no rlghtful elaini to aùy part of the earnings of the road whilst 
it remained ha the possession of the reeelver, nbr is he in a position to question 
the orders of the, court as to the application of those earnings." 

Thàt case distinctly rulgs against the appellant's claira for the 
taxes pf 1898, and the doctrine there stated is equally applicable 
to the liëh for iiiterest. We are of opinion that no equity appears 
for payîiig either claim dut of the Logàhsport fund, and the decree 
acçépdin^ly is afflrmed. 



BRADLEY V. HARGADINB-McKITTRICK DSY-GOODS CO. et al. 
(Circuit Court of 4.BPeals, Bighth Circuit. September 25, 1899.) 

"^'■' '•-; No. 1,117; '■ ■ ■ '.:'• 

1. Chattel Mobtsagb— RÉt'LEi-tN b,t: IjIoetgàoeb against' Third Person— 

In an àctiofi of replevln by amortgàgee to recover thé mortgaged prop- 
; erty from assa exécution créditer of the mortgagor, the défendant Is entitled 
to sjiow that the property Wias in façt owned by the mortgagor'e wife, 
who dld not knOw of, or absent to, thé mortgage, but who has slûce relin- 
qùlshed title to the puitehàfeet at exécution sale. In thè absence of évi- 
dence tenflingto show the;- wifeîs acqui'escence in the mortgage, or other 
facts whlch !WC(uld «reate an estoppel against her to dispute its validity, 
,, and I mère delay on.her.^art in assçrtlng her rights Is not sufiicient to 
create such estoppel, tmléss.lt is also shown that she had knowledge of the 
mortgage.''' - • ^ '>ii; ■.■ ^ . , ■ . •! , ^ 

3. APPBAL— JCDGMBNt ON ilEVKRSAL^DiriTBEMINING QuEStlON NOT ScBMlTTED 

TO Jury: '■ i 

On review of a j\idgment In f^vor, of plaintiff in an action of replevln, 
who claimied under a chattçl mortgage, it is error for the court, on revereal, 
to ren'der judginent for défendant on the ground that plaintlff's mortgage 
is vcid for f taud in tact, ^here no such issue was made by the pleadings 
or submitted to the jury on the trial. 
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3. Chattel Mortgage— Validity— Efpectof Contempobanbous Power of 
Attornby. 

Tlie exécution contemporaneotisly with a chattel mortgage of an Instru- 
ment by whieh tïie mortgagor authorized the mortgagee, as his attorney in 
f act, to eollect certain notes, and dispose of certain propeity covered by 
tlie mortgage, but wliicli contalned no provision as to tlie disposition of the 
proceçds, does net transform the mortgage into an assignment, whicli 
wo'Uld be Toid under the laws of the Indian Territory, because no in^ en tory 
or bond was required from the assignée. 

In EiTor to the United States Court of Appeals in the Indian Terri- 
tory. 

J. F. Sharp, H. 0. Potterf , and W. F. Bowman, for plaintifl in error. 
W. A. Ledbetter and S. T. Bledsoe, for défendants in error. 

Before GALDWELL, SAJ^BORN, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. This is a proceeding to review a judg- 
ment of the United States court of appeals in the Indian Territory, 
which court reversed the judgment of the United States court for the 
Southern district of the Indian Territory, where the case originated. 
John L. Bradley, the plaintiflE in error, claiming title under a chattel 
mortgage, brought an action of replevin in the last-named court 
against the Hargadine-McKittrick Dry-Goods Company and J. J. 
MoAlester, United States marshal, the défendants in error, to recover 
the possession of certain cattle, horses, and mules, and damages for 
their détention to the amount of |500. The défendants answered 
the complaint, in substance, as follows: That, under an exécution 
in favor of the Hargadine-McKittricli Dry-Groods Company against 
William Hull and others, the cattle, horses, and mules in question 
were levied upon by J. J. McAlester, United States marshal, as the 
property of William HuU, the same being in his possession, and were 
sold as his property at an exécution sale; that in point of fact said 
horses, cattle, and mules belonged to HuU's wife, both at the time 
of the levy and sale under exécution and at the time Hull mortgaged 
them to the plaintiiï, Bradley, by the chattel mortgage under which 
the latter claimed title; and that Hull had executed said mortgage 
without the knowledge or sanction of his wife, The défendants fur- 
ther averred that, having ascertained after the exécution sale that the 
live stock so sold belonged to Mrs. Hull, they had entered into an 
agreement with her whereby, for a valuable considération, she had 
ratifled and conflrmed the exécution sale, and had agreed that the 
proper-ty in controversy might be retained by Sam Garvin, the pur- 
chaser at said sale. The défendants also pleaded, in substance, by 
way of défense, that even jf the live stock belonged to HuU at the 
time he executed the mortgage thereon in favor of Bradley, yet that 
the mortgage was inoperative and void as to Hull's creditors, for the 
reason that in connection therewith, and as a part of the same trans- 
action, he had executed a power of attorney authorizing Bradley to 
take immédiate possession of a lot of notes belonging to Hull, and to 
dispose of them for the purpose of raising a fund to pay the debt se- 
cured by the mortgage, and that the mortgage and power of attor- 
ney together constituted an assignment, and that, as an assignment, 
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the instruments so executfed wei-e ^^ôid under the laws of the Indian 
Terrii;ory, because they did not contemplate or provide that the as- 
signée thereby appointed should make an inventory of the assigned 
property, or exécute a bond, but did contemplate that the assignée 
should obtain possession of said property and administer it without 
bond. . Tlhe défendants further pleaded that the mortgage under 
which Bradley claimed was without considération, because it was exe- 
cuted to indemnify him against liability as an indorser for Hull on 
certain notes, which indorsemènts, as it was alleged, had been placed 
thereon after the notes had been executed and delivered, and with- 
out any agreement for the extension of the time of payment, or other 
considération which would support the several indorsemènts. The 
record discloses that in the trial court the défendants were denied 
the right to èstablish one of the défenses set forth in their answer, 
namely, that the plaintiff, Bradley, had acquired no title to the prop- 
erty in controversy by virtue of the chattel mortgage under which 
he claimed, because at the timë such mortgage was executed the 
property thereby conveyed belonged to the mortgagor's wife, Sippie 
Hull, ^ho had neither joined in the mortgage nor assented thereto. 
The proof which was tendered by the défendants in support of this 
défense was ex'cluded',' upon the theory, apparently, that the mort- 
gagor's wife was too late in setting up her ownership of the property, 
and was therefore estopped from claiming it. To such action the 
défendants reserved an exception. The record, however, is barren 
of any évidence which hàs a tendency to show that the wife was 
aware of the fact that hfer husband had mortgaged the property in 
controversy as his own, and had actually assented thereto, or that 
she had remained passive for such a long period of time after acquir- 
ing knowledge of the mortgage that assent or acquiescence on her 
part ôught to be presumed. We are unable to ônd in the record 
any proof ôf facts or circumstances which would warrant a court in 
holding that the wife was precluded from asserting her title as 
against Bradley, her husband's mortgagee; and, if she was not 
estopped, we perceive no reason why the défendants below should 
not hâve béén permitted to show title in her, which, for ar valuable 
considération, she had relinquished to Garvin, the purchaser at the 
exécution sale. The exclusion of this évidence was, in our opinion, 
an error which necessitated a reversai of the judgment that was ren- 
dered at nisi prius. 

The court of appeals for the territory reversed the judgment of 
the trial court, and rendered a judgment of its own in favor of the 
opposite party, — that is to say, in favor of the défendants below, — 
and, in view of such action, the gênerai question which arises with 
respect thereto is whether it was justifled in ren'dering a iinal judg- 
ment for the défendants, or whether it should hâve dontented itself 
with ordering a new trial. The appellate court based its décision 
(vide Dry-Gobds Co. v. Bradley [Ind. T.] 43 S. W. 947), as we under- 
stand, on twb grounds: First, that the mortgage in favor of Brad- 
ley, and* under which he claiined, was fraudulent in fact, — that is to 
say, cdnceived with an intént to hinder, delaiy, and defraud the credit- 
ors'Of HilH; and, seCônd, on the ground that another instrument, 
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which was executed contemporaneously with the mortgage by thé 
mortgagor, transformed it into an assignment, which was void under 
the laws of the Indian Territory, within the rule declared by this 
court in Appolos v. Brady, 4 U. S. App. 209, 1 C. 0. A. 299, and 49 
Fed. 401. That court concluded that the mortgage and contempo- 
laneous agreement evidenced an intent on the i>art of the mortgagor 
to set aside the property therein described and conveyed as a fnnd 
to pay a debt for which Bradley had become a surety, and that it 
was not the mortgagor's intent to seeure that debt simply by a lien 
on the projjerty conveyed, or to reserve the right to discharge the 
debt ont of other fnnds, and thus release the lien. On this ground 
the court held, as a matter of law, that the mortgage was in effeet 
an assignment and invalid, no inventory or bond having been exe- 
cuted or flled. Concerning the flrst of thèse grounds on which the 
judgment was based, we remark that the plea that the mortgage in 
favor of Bradley was fraudulent in fact was not interposed by the 
défendants, and the case was thus raade to turn on an issue which 
was not fairly raised by the pleadings. We think that the plaintiff 
below was entitled to hâve the issue of fraud tried by a jury under 
pleadings which fairly presented that issue, and that he is entitled 
to complain of the manner in which it was raised for the flrst time 
in the appellate court. The évidence from which that court drew 
the inference of fraud in fact was adduced during the trial inci- 
dentally, when the défendants were endeavoring to show that the 
so-termed mortgage was an assignment, and it was introduced in 
support of that défense only. It may be that from the testimony in 
question a jury would be at liberty to infer fraud, but such an infer- 
ence, we think, should be drawn by a jury under pleadings so framed 
as to tender that issue. 

Concerning the second ground on which the décision of the appel- 
late court was rested, it may be said that in connection with the chat- 
tel mortgage, which was in the brdinary form and covered certain 
sewing-machine notes, sewing machines, sewing-machine wagons and 
harness, and horses used in the sewing-maciiine business, as well 
as the cattle, horses, and mules hère in contre versy, two instruments 
appear to hâve been executed, which are quoted below in the margin.' 

1 "Know ail men by thèse présents that I, William Hull, do hereby agrée 
with John L. Bradley that said Bradley is to take possession of ail the sewing- 
machine property mentioned in mortgage of this date, and to collec-t. as far 
as possible, the amounts due on said notes, to sell the sewing machines, wagons, 
harness, and horses to the best advantage as to him appears, and, retainliig ail 
expenses, to pay the balance to the White Sewing-Machine G()ni])any on the 
notes of the said William Hull on which said Bradley is surety; that, in cases 
in which it appears to him that the notes cannot be coUected, the said Bradley 
is authorized to exercise bis own discrétion in regard to compromis(! and set- 
tlement. taking back the machine if he thinks advisable, and he shall be held 
responsible for such money and property as he shall receive in settlement of 
said notes. 

'•Dated this 14th day of Becember, 1893. W. M. Hull." 

"Know ail men by thèse présents that I, W. M. Hull, of Pauls Valley. Indian 
Territory. bave appoiuted, and by thèse présents do eonstitute and appoint. 
.Tohn L. Bradley, of l'auls Valley, Indian Territory, my sole, true, and lawful 
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As.'Wè'i'oiistràe tlie testimony \\'llicli"wa8 adduced at the trial/ a con- 
tf(ilfei^ây'arbsé beiwèen the res^çCtivé parties conceming which o-ne' 
of the twd ikistriiiïiéiits quoted bëlôw Was executed and fihaUy bècame 
effective. On the part of the plàipfiiï it seenis to hâve béen claimed 
that the instrument beâring date Dècember 14, 1893, was flrst exe- 
cuted; tliat within a day or twd theréaïter it was suggèsted by eome 
one that the exécution Of said instrument would iiapdiil'the validity 
of the niortgage, Whereupon the second instrument, aeknowledged on 
Dècember 16, 1893, was executed to take its place, and became ef- 
fective. On the othèrhand, the dèfendan|;s below contënded that the 
flrst power of attorney was nevèt supplanted by the one bearing a 
later date. The évidence on this hlfeàd raised an issue of fa et which 
was prôperly determinable by the jilry, but it seems to hâve been ig- 
nored or overlooked. 

If the second of thèse instrumenté was executed in lieu of the flrst, 
as the piaintiff's évidence tendèd''to show, then we are of opinion 
that it did not work a ;6hange in' thè apparent character pf the mort- 
gage or trapsf brm it into an assigùïnëht. The instrulhént in question 
was simply a power of attorney #Mèh authorized the liicirtgagee to 
collect certain: notes aild to sêll cfertaiii ehattels for aiid in bèhalf of 
thé moftgagot and as his agent. The mortgagor had the right to 
call uppn hi& agent for thé procëeds of sûch collectioûs and sales as 
the agent might inake, atid he Still retained liis équity of rédemption 
in ail of thé property covèréd by the niortgage, togethér with the right 
to pày the ûiortgage indebtednë^s àïid discharge the lien. In other 
word^i by the transaction in queâtiôû there was no such absolute ap- 
propriation of certain Jiréperty to raiSe a fund to pày à debt as consti- 
tuted it to as^ignment within the rule which prevails in the Indian 
Territory, and in the state of Arkansas, from whéncé much of the 
local territorial law was borrowed. It is probably true, however, 
that the flrst agreemént of Dècember 14, 1893, if it remained oper- 
ative and was the one uiider wMch the parties actéd and intended 
to act, did maké such an appropriation of property as wôuld hâve the 
effect last stàted, as the court of appëâls seems to hfcive held. Bart- 
lett, Reid & C6. v. Teah (G. C.) 1 Fëd. 768; Appolos v. Brady, supra, 
and cases there cited. 

We therefore conclude that the territorial court erred in rendering 
a final judgment in favor of the défendants. The judgment at nisi 

agent and attorney In fact for me, anâ In my name, place, and stead, to collect 
ail notes and accounts due me in the feewing-macliine business, to settle and 
compromise same as he may deem advisable, to sell the sewiug machines, wag- 
ons, hamess, and horsos now, on hand, and nsedln connection with said busi- 
ness, to the best advantage as to hlm appears; hereby granting to my said 
attorney for the period of twelve months from date fuU power and authority 
to do and perf orm ail thlngs in the premises requisite ; and neçessary to the 
full performance of the powers aforesaid, hereby ratifying and eonfirming any 
and ail things which my said attorney shall lawfully do in the premises by 
virtue hereof. : ■ 

"Witness my hand this — ^ day of Deeember, 1893. 

"W. M. Hull.' 

"Executed and delivered in the présence of L. T. Jones. 

"Àcknowledged before J. A, McLemore, N. P., Dècember 18. 189a." 
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prius shoiild hgve been reversed for the error heretofore indicated, 
and the case sbould hâve been remanded for a new trial, with leave 
to the défendants to amend their answer hj pleading fraud in fact if 
they were so minded; and on such second hearing the trial court 
should hâve been directed to submit to the détermination of the jury, 
under proper instructions, the question as to which of the two instru- 
ments that were executed in connection with the chattel mortgage 
became operative, as the détermination of that question, in efEect, dé- 
termines whether the mortgage is valid or invalid. It is accordingly 
ordered that so much of the judgment of the United States court of 
appeals in the Indian Territory as adjudg'ed "that the appellee, John 
L. Bradley, take nothing by his action, and that the appellant hère 
and the défendant below go hence without day," be, and the same 
is hereby, reversed and annulled, and that in lieu thereof the order 
be that the case be remanded to the United States court for the 
Southern district of the Indian Territory for a new trial, the same 
to be conducted in accordance with the views herein expressed. 
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(Circuit Court, D. Soutli Oarolina. October 18, 1809.) 

RkmovaIj op Causes — Time fob Application— South Carowka Statutb. 

Under Code S. C. § 156, requiring notice to a nonresident défendant to 
be published "at least once a weeli for six tveelis," the service is not com- 
pleted, for the purpose of determinîng the time when the défendant is 
required to answer, within the removal act, until the expiration of six 
weeks from the date of first pubheation, although the last publicatiou is 
prior to that time. 

At Law. On motion to remand. 
J. A. McCullough, for plaintiff. 
Ansel & Oothran, for défendant. 

SIMONTON, Circuit Judge. The ground of the motion is that 
the pétition and bond for removal were not flled within the time 
allowed by statute for making answer. The défendant is a foreign 
corporation, and the sutnmons was served by publication. The first 
publication was on Sunday, October 23d; the last publication was 
Sunday, November 27th, the sixth publication, but the day beginning 
the sixth week. The fuU six weeks did not terminate until Decem- 
ber 3d. The point raised by the plaintiff is that the service was 
completed by the sixth insertion of the advertisement in the news- 
paper, and that the time for answering began to run from the date 
of the sixth insertion, and not from the end of the week foUowing 
that insertion. The Code of South Carolina (section 156) provides 
that the publication shall be made "at least once a week for six 
weeks." Service by publication of the summons upon a nonresident 
is in dérogation of the common law, and the statute must be 
strictly construed. Guarantv Trust & Safe-Deposit Co. v. Green 
Oove Springs & M. R. Co., 139 U. S. 137, 11 Sup. Ct. 512. The pre- 
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cise poinï hère raised lias bcen decided by the New .York court oi 
appealsundei" a code whieh s:i this respect is precisely similar to 
the South Carolina ('ode. Market Nat. Bank of New York v. Pacific 
Nat. Bank of Boston, 89 N. Y. 398. In this case it is held that the 
service is not complète' ùntil the expiration of the^ full six weeks. 
With this yiew I concur. See, also, Codé S. C. § 158. It ia there- 
fore ordered that the motion to remand be refused. • 



COUGHLIN V. BLUMENTHÀL et al. 
(Circuit Court, I>. DelaWare. October 24, 1809.) 

Maste» AUX» Servant— INJUBIES to Servant— Action— Plbading — Deucubrer. 
The degree of partieùlarity required oiC the pleader largely dépends on 
the drcum&tances oï each case. A défendant Is entitled to be apprised 
wlth reascmable partieùlarity of the case against which he Is caJled on to 
make défense, not only to prerent surprise at the trial but to obviate the 
labor and expense of preparing himself against daims on which the plain- 
tâff may hâve no thought of relying. At the same time the right of a 
défendant to be infoiïned of the issue he is called on to meet is not to ba 
so extended as to requlre trora the plalntiff such part;icularity of averment 
as, whlle not necessary to enable the défendant properly to prépare bis 
défense, may unduly burden the plaintifC and needlessly subject him to the 
péril of a fatal variance at the trial. 

(Syllabus by the Court.) 

Action by Catharine A. Coughlin^ by James Coughlin, as her 
father and next friend, against Ferdinand Elumenthal and another, 
trading as P. Blumenthal & Co. Défendants demur to the déclara- 
tion. Demurrer sustained. 

Levi O. Bird, for plaintifl. 
Léonard E. Wales, for défendants. 

BRADFORD, District Judge. This is an action on the case 
brought by Catharine A. Coughlin, a minor, through her father aa 
next friend, against the flmi of P. Blumenthal & Company, to recover 
damages for Personal injuries allegçd tq hâve been sustained by her 
through the négligence of the défendants while in tlieir employ. 
The déclaration contaJns three couuts, ail of which hâve been spe- 
cially demurred to for Tvant of partieùlarity. The flrst count al- 
lèges, among other things, that the défendants operated a certain 
morocco factory, "wherein they ran and operated certain dangeroua 
glazing machines"; and that Catharine A. Coughlio, a minor, was 
employed "by them to work in their f actory. It then proceeds : 

"By and through the négligence and carelessness of the said défendants in 
orderlng and permitting the: said Catharine A. Coughlin to work at and with 
a certain dangerous glazing machine and machlnery, at thelr said morocco 
f actory ♦ • * without liaving properly Instrueted her as to her duties in 
connection with the use ànd opération of said machine and machlnery, and 
without haVlng properly explalned to her and warned her of the rlsk and dan- 
ger incident thereto, she, the said Catharine A. Coughlin, belng then and 
there a minor, under the ^ge of twentjy-one ye^rs, and ignorant of the rlsk 
and danger attendant upon and incident to the opération bf the said machine 
and machlnery, while at work for thé said défendants at their morocco tactory 
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In obédience to the orders and directions of the said défendants, and while in 
the exercise of due care and caution on her part, had one of lier Angers mashed 
and mangled, and was otlierwise hurt, eut, crushed, wounded and injured by 
ttie said glazing macliine and machinery, ttien and there in motion, at and with 
whicti tlie said Catharine A. Coughiin was then and tliere worlîing," &c. 

The second count, after alleginj^ among other tliings tliat the 
défendants carried on the business of manufacturing nioroeco at theii' 
factory and used and operated therein "certain dangerous glazing 
machines and machinei-y operated by steam power" and that Cath- 
arine A. Coughiin, a minor, was eraployed by them, proceeds as fol- 
lows : 

"By and tlirough tlie négligence and carelessness of tlie said défendants, in 
not providing and entorcing proper rules, régulations and inetliods of operating 
their said glazing machines, and the machinery tlierewith eonuected, she, the 
said Catharine A. Coughiin, being then and there a minor, unacquainted with 
the use and opération of machinery, and ignorant of the danger and risk attend- 
ant thereupon, was, while herself in the exercise of due care and caution, 
badly eut, crushed, bmised, wounded and injured, crippled and disflgured by a 
certain dangerous and unsafe glazing machine then and there being operated 
by the said défendants at their fa<:tory * * * at and with which she, the 
said Catharine A. Coughiin, was set to work by the said défendants, and had 
one of the Angers of her hand badly hurt, mashed and injured by said machine," 
&c. 

The third count, after alleging among other things the nature of 
the business of the défendants and the employment of Catharine A. 
Coughiin, States: 

"By and through the négligence and carelessness of the said défendants in 
suffering and permitting a certain glazing machine to be and remain out of re- 
pair and order, broken, defective and dangerous after they knew, or by the 
exercise of proper care and inspection might hâve known thereof, she, the 
said Catharine A. Coughiin, who was then and there a minor. inexperienced 
in the opération of machinery, and ignorant of the risk and danger connected 
therewith, while at work at and with the said defective and dangerous machine, 
in obédience to the orders and instructions of the said défendants, and without 
négligence on her part, had one of her Angers badly crushed and injured by 
said machine, by reason of the defective condition thereof— said machine being 
then and there rapidly moved by steam power— and was otherwise badly eut," 
&e. 

The degree of particularity required of the pleader largely dépends 
on the circumstances of each case. A défendant is entitled to be ap- 
X)rised with reasonable particularity of the case against which he is 
called on to make défense, not only to prevent surprise at the trial 
but to obviate the labor and expense of preparing himself against 
claims on which the plaintiff may hâve no thought of relying. At 
the same time the riglit of a défendant to be informed of the issue 
he is called on to meet is not to be so extended as to require from the 
plaintiff such particularity of avéraient as, while not necessary to en- 
able the défendant properly to prépare bis défense, may imduly bur- 
den the plaintiff and needlessly subject him to the péril of a fatal 
variance at the trial. Lore, C. J., in delivering the opinion of the 
court in King v. Kailway Co., 1 Pennewill (I>el.) 152, 41 Atl. 975, well 
says : 

"The plaintiff must set forth in his déclaration the facts of his claim, with 
such eertainty as reasonably to inform the défendant what is proposed to be 
proved in the case; so that the défendant may hâve a fair opportunity to meet 
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such facts in preparing his défense. It JS the pilrpose of pleading to reasonably 
and fairly disclosè the fàcis of the ease and not to conceal them. Pleadings 
should not be used as the means of eoncealing the facts by vague and gênerai 
térûisi Time, place and^ eircumstances,' ■ sb far as relied on and within the 
knowledge of the party, tnust be specifled; and that, too, tpith reasonable full- 
ness and falrness. Any other rule would make pleading the médium of eon- 
cealing the facts of the case, except so far as might be necessary to bring it 
within' the least possible légal certainty. * • ' * We do not mean to say 
that the plaintifE is always bound to set forth facts or circumstauees, the 
knowledge of which is more properly or peculiarly in the opposite party, or to 
détail the drcumstances miçutely; but that such circumstances, as he does 
know and must hâve contempla ted and relied on when he framed his declai-a- 
tion, and are reasonably necessary for the défendants information, should be 
specifled with reasonable certainty. To this he is unquestionably held by ail 
the rules of good pleading." 

Another elementary rule of pleading requires that, when a déc- 
laration or any of its çounts is reasonably susceptible oî two or more 
constructions, that construction sHalîb^ ^dopted which is least favor- 
able to the pleader. The application of thèse principles will readHy 
détermine the questions raised by the demurrer. 

Thé'first count in referring to a dangerous glazing machine must 
be restricted to a glazing machîile' not oùt of repair or order, def ect- 
ive or broken, but which in its principle of construction or essential 
natuté i's^ when normally operàted'; dàngérous. Danger must inhere 
in the ina'chine when properly run. Tbis couût as it now stands 
would not cover danger resulting from any unusual speed at which 
the miachine may havè been run, net frôffi; any defect other than one 
qf construction in the machine op, i^chinery connected with it, nor 
from any shaking of the building pr noor, nor from any other cause 
than the inhérent nature of the machine and machinery immediately 
conneôted with it as normally operàted. Such beiûg the proper con- 
structt<)n of the first count, the def eridant is apprised of the case the 
plainiiff, proposes to mafee therçunderj ànil it is not ah, unreasonable 
requirement that the défendants should beprepared, as. occasion may 
requirè, to show by proof the character of the glazing machine with 
respect to danger when normally operàted. Aside from latent de- 
fects, they are chargeable with kno;wledgè of the gênerai character 
as to danger or otherwise of the machinery they employ when proper- 
ly runti Greater partieularity is not required of the plaintiff in the 
first count^ and the demurrer as to it muet be overruled. 

The saitte considérations apply to the second count: With respect 
to this count, however, the défendants Claim that it fehould hâve set 
forth tbè "spécifie négligent act or omission on -their part" as to 
providing or enforcing rules, régulations and methods of operating 
the gla^îing machine and machinery therewith connected, on which 
the plaiùtiff relies. Olearly this contention cannot be sustained. 
The défendants are chargea with négligence in not providing and 
enforcing proper rules, régulations and methods of operating their 
glazing machines. It would not bè^ practicable for the plaintiff to 
specify any rule, régulation or method of opération in this connec- 
tion. In so far as it may be material that some proper rule, régula- 
tion or method of opération shonld hâve been provided or enforced, 
the défendants hâve full opportunity, if able, to show the existence of 
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such ruie, régulation or method, and its enfoi'cement. The demur- 
rer as to this count must be overruled. 

Différent considérations apply to tlie third count. In this count 
the défendants are charged with négligence in "suiîering and per- 
mitting a certain glazing machine to be and remain out of repair and 
order, broken, defective and dangerous." They are not chargeable 
with knowledge of whàt the plaintiiFs witnesses will testify to in this 
regard and are entitlèd to be informed, not necessarily in minute 
détail, but, at least, generally of the character of the defect which 
caused the alleged injury, in order that the défendants may be fairly 
apprised of what they hâve to meet. It must be assumed, in the ab- 
sence of anything to the contrary, that the plaintiff has knowledge 
■of the gênerai nature of the defect of which complaint is made ; and 
to require it plainly to bô ayerred imposes no unreasonable burden; 
while the omission of such requirement would involve hardship to 
the défendants. The démarrer must be sustained as to the third 
count, with leave to the plaintiff within five days to amend the déc- 
laration. 



DE LUCA v. HUGHES et al. 
(Circuit Court, D. Delaware. October 24, 1899.) 

Mastek and Servant— lN.nTRrEs to Servant — Action — Pleadino— Demurrer. 
An averment in a déclaration, in an action to recover damages for Per- 
sonal injuries resulting from négligence, that the défendants uegligently 
omitted to provide the plaintiff, who was their employée, with saf e and suit- 
able machlnery and appliances for raising an anchor and chain of a cer- 
tain dredge in the course of théir business, whereby one of the legs of the 
plaintiff was caitght by the ançhor chain and injured, is demurrable for 
want of particularity. 

(Syllabus by the Court.) 

Action by Aristidi de Luca against Eugène Hughes and others. 
Défendants demur to the déclaration. Démarrer sustained. 

William S. Hilles, for plaintiff. 
Léonard E. Wales, for défendants. 

BEADFORD, District Judge. This is an action on the case 
brought by Aristidi de Luca against the firm of Huglies Bros. & 
Bangs to recover damages for personal injuries alleged to hâve been 
sustained by him through the négligence of tlie défendants while in 
their "employ. The déclaration contains seven counts, the second, 
third, fourth and seventh of which hâve been specially demurred to 
for want of particularity. At the hearing the third count was aban- 
doned by the plaintiiï. The second count allèges, among other 
things, that the défendants are engagea in carrying on the business 
of quarrying and transporting stone, and while so engaged employed 
the plaintiiï as a laborer. It then proceeds as f ollows : 

"That to the said plaintiff, so employed as aforesaid, Ihe said défendants 
owed the duty of providing him with safe and suitable machinery and appli- 
ances, yet the said défendants * * * negligently and carelessly neglected 
and omitted to provide the said plaintiff with safe and suitable machinery and 
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applianees for raising the anehor and gettlng lu the anehor chain used tf. hold 
a certain barge used by the said défendants In their said business, whereky the 
said plaintlfl, who was th^ and there * * * In the exercise of du«5 çare 
and caution on his part, had one of hls legs, to wit, his rlght leg, caught by the 
said anehor chain, and thereby the said rlght leg of the plaintifC was mangled." 
&e. 

The fourth count after setting forth the charactçr of the business 
of the défendants and the employment by them of the plaintiff as a 
laborer, allèges: 

"While so employed It became the duty of thè said défendants not to subjeet 
the said plaintiff in his said employinent to any unnecessai-y risks, or afly risks 
agalnst which he could be guarded by reasonable diligence on the part of the 
said défendants, yet the said défendants • * • ordered aûd directed this 
plaintiff to assist in taking up the anehor of a certain barge or scow at a time 
when owing to the condition of the weather It was hazardous and dangerous 
so to do, and with applianees so defective and Improper for that purpose, and 
wlthout sufflolent assistance to thé said plaintiff, whereby the said plaintiff, who 
was then and there * * ♦ in the exercise of due care and caution on his 
part, had his rlght leg caught between the said anehor chain and a eleat on 
the said barge or seow, and thereby the right leg of the plaintiff was mangled," 
&c. 

The seventh count after alleging the 'nature of the business of the 
défendants and the eniployment by them of.the plaintiff as a laborer, 
proceeds as foUows: 

"That while so engaged as aforesaid the said défendants then and there used 
a certain scow or barge for the purpose of floating a certain derrick or eraue; 
that while the said barge or scow was lying at anehor in the Delaware Bay 
* * * at a time when the conditions of weather made it Improper so to do, 
the said défendants not regardlug their duty to thls plaintiff; negligently and 
carelessly dltected this pLaintiff to raise a certain chain and anehor of great 
welght by which the said barge or scow was;moored, and with applianees and 
machineîry totally unflt tlierefor, and at the time, and witliout the knowledge 
of thls plaintiff, negligerif ly and carelessly permitted and suffered a certain 
large and strong tug boat known as the 'Bangs' to be pulllng upon the said 
scow or barge, and thereby upon the said chain and anehor, whereby a certain 
improper and inadéquate , iron bar furnished by the said défendants to tlie 
said plaintiff for the purpose of holding the anehor and chain, and through 
them the barge or scow aforesaid, broke, and thereby the said plaintiff, who 
was in hls occupation aforesaid In the exercise of due care and caution on his 
part, had one of hls feet or legs caught between the said chain and a cleat on 
the said barge or scow, and thereby the said leg of the plaintiff was mangled," 
&c. 

The principles applicable to the questions raised by the demurrer 
in this case were stated by this court in Coughlin v. Blumenthal 
(this day deCided on demurrer) 96 Fed. 920, as f oUows : 

"The degree of particularity required of the pleader largely dépends on the 
circumStances of each case. A défendant Is entltled to be apprised with rea- 
sonable particularity of the case agalnst which he is called on to mal^e dé- 
fense, not only to prevent surprise at the trial but to obviate the labor and ex- 
pense of preparlng hiinself agalnst elalma on which the plaintiff nv .y hâve no 
thought of relylng. At the same time the right of a défendant to ttvj infoi-med 
of the issue he is called on to meet is not to be so extended as to require froiii 
the plaintiff such particularity of averment as, while not necessary to enable 
the défendant properly to prépare his défense, may unduly burden the plaintiff 
and needlessly subjeet him to the péril of a fatal variance at the trial." 

The second count does not reasonably apprise the défendants of 
the case the plaintiff proposes to make. It allèges négligence on the 
part of the défendants in omitting to provide the plaintiff with safe 
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and suitable machinery and appliances for raising an anchor and 
getting in the anchor chain used in connection with a certain barge 
employed by the défendants in tlieir business, -whereby the plaintiff 
had his right leg caught and injured by the anchor chain. This 
statement is too gênerai and indeflnite. It is not alleged tliat the 
injury to the plaintiff resulted from the breaking of any chain or 
other appliance, nor is there any spécification of any machinery or 
appliance as unsafe or defective, or of the nature of any defect or 
danger inhérent in the machinery and appliances used for raising 
the anchor and getting in the anchor chain. The défendants are left 
whoUy in the dark as to the question of fact they will be called on to 
meet at the trial. Similar considérations apply to the fourth count. 
As to both of thèse counts the demurrer must be sustained. 

Tlie seventh count, however, while gênerai and indeflnite in its 
earlier part is cured as to such generality and uncertainty by the 
averments contained toward its close, where it is stated that the 
injury to the plaintifif resulted from the breaking of "a certain im- 
proper and inadéquate iron bar furnished by the said défendants to 
the said plaintiff for the purpose of holding the anchor and chain, 
and through them the barge or scow aforesaid." The demurrer as 
to this count must be overruled. Leave will be granted to the plain- 
tiff to amend the déclaration within flve days. 



ECORSE TRANSP. CO. v. EARHART. 
(Circuit Court, D. Minnesota, Fifth Division. October 21, 1890.) 

COUKTEKCLAIM — JoiNT RlGHT OF RbCOVERY — MiNNKSOTA StaTUTE. 

In an action on notes given by défendant to plaintiff for the purchase 
priée of ' a part interest in a steamer, the reniaining interest being pur- 
chased at the same time by others, who gave similar notes, ail of which 
were secured by mortgage on the vessel, the défendant cannot plead the 
alleged wrongful seizure and conversion of the vessel by plaintiff, and a 
pretended and coUusive sale of the same under the mortgage, as a counter- 
claim, under Gen. St. Minn. § 5237, subd. 1, because he cannot recover on 
such claim without the joinder of his co-tenants; but he may plead such 
facts as défensive matter going to the équitable discharge of his liability 
on the notes, either in full or pro tanto. 

On Demurrer to Counterclaim Pleaded in Defendant's Answer. 

Searle & Spencer, for plaintiff. 
F. W. Sullivan, for défendant. 

LOCHKEN, District Judge. Plaintiff demurs to the second coun- 
terclaim pleaded in defendant's answer. The causes of action set 
forth in the complaint consist of three promissory notes made and 
delivered by défendant to plaintiff at Détroit, Mich., December 16, 
1895, each for the sum of |2,062.50 and interest at 6 per cent, after 
January 1, 1896, payable, respectively, July 1, 1897, January 1, 1898, 
and July 1, 1898; ail being unpaid. except interest thereon till Janu- 
ary 1, 1898. The défendant, as his second counterclaim, avers that 
at said Détroit, on December 16, 1895, the plaintiff owned the 



M«amef BnQvge. î;?ir\!veU,, ; aod -itibep : so'W isaad deiivered ithe ssimess 
y?^ith' its engiflQPi: l»oM©î^, flxtiifeSjiapparel, and furBitut-e, .£>« fol- 
lows: ';To thC: défendant ao undjvided one-haJf thej;<eofi to one 
Nicholas i J.! BoylaB» i0.n , Mnàivided; j ç»ûe-f ourth thereof , and to Byden- 
ham Scott an undivided one-fouptlithereof,: — ^for the snm of |39,000 in 
tke promissory' notes of sucb ipurchasers, eacli of ! iWlippi gave to 
plajatiff his own; sèmerai notes for the purchase priée of tbe interest 
puirchased by him, amd that thenptes sued on were tben niade and 
given by défendant to plaintiffi npon such purchase; that, to secure 
the payment of ail the said notes so made by ail of said puuchasers, 
the said purchasers then executed and delivered to said plaintiff 
their , chattel mortgage of said steamer, which stipulated that said 
purchasers should retain, possession, of the property so inortgaged, 
and the i use thereof , nntil , thei in^ebtedness so secured should be- 
comeidue^and that the mortgage was in February, 189G, recorded 
in the ïQ^ftce of th« çollector of .customs at Duluth, Minn., where said 
vesselwas then enrolled; that the; notes due and coniing due were 
on Deceniber 15, 1§^, extended by plaintiff, for a valuable consid 
eration, till the opening of navigation on the Great.Iiakes in the 
spring of 1898, and that before that time the plaintiff wrongfully 
toobi possession, of said steamer at her winter moorjii^gs at Mani- 
towdc, Wis., and employed it inits own use until April 20, 1898, 
when plaintiff made a prètended but invalid foreclosure sale thereof 
to Jesse H. Farwell for f 18,.000, though the said steamer was then. 
and for more than four months had been, more than 400 miles dis 
tant from the place of such prètended sale, and, was of the value of 
$56,000 1 that défendant is informed and believes that such unlaw- 
ful sale was caused to bè mâdë fi'aûdùlently by the said plaintiflE "in 
collusion wifh the other owners of said vessel," and that said steameî' 
has since been sold by said Jesse H. Farwell to persons to défend 
ant unkno'tt'n, and is now, as défendant believes, out of the jurisdic- 
tion and ^v;atérs of the United States; that defendani, owned seven- 
sixteentbs of said vessel. He demands judgment tha'f the plaintiff 
take nothing, and that défendant recover $29,300 and interest 
against plaintifif. The allégations contained in thé statement of this 
second ' çDunterclaim theréfore tend to pléad a ^yrongfùl conver- 
sion of the said vessel by the plaintiff, by tortioUjsly taking posses- 
sion of the same and using it before the mortgage debt had becomc 
payable, and by a prètended, but fraudulent and iûvalid, foreclosure 
sale under said chattel mortgage. 

The chattel mortgage was made at the same time with the giving 
of the notes for the purchase of the vessel, and was theréfore a 
part of the same transaction which included;the making of said 
notes which it secured. The mortgage, and the action of the mort- 
gagee under it, whether légal or illégal, were connected with the 
notes secured by that mortgage, some of which con^titute the sub 
ject of this action. If ail the owners of said vessel-f— the mortgagors 
in said mortgage— were , makers of the notes in suit, and défend- 
ants in this action, I should hâve no doubt that the matters alleged 
and above referred to would constitute a proper counterclaim, in its 
f uUcst sensé, under subdivision 1, § 5237, Qfin. St. Minn. The 
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trouble ie that tlie tortious conversion of the mortgaged property 
by the moi-tgagee eonstitutes a single, indivisible cause of action, 
in which ail the tenants in common of the vessel must join as plain- 
tiffs. 1 Cliit. PI. 51. A plea in abatement would not be applicable 
to such counterclaim pleaded by only one of the several tenants in 
common, as no amendment or change of averment can make it a 
proper counterclaim. Id. 445. A demurrer is therefore the proper 
remedy. 

But although the défendant cannot, alone, recover any judgment 
against the plaintiflf upon the facts stated, and hence they do not 
constitute a proper counterclaim under the Minnesota statute re- 
ferred to, still, as the value of the mortgaged property, if wrongfuUy 
converted and disposed of by the mortgagee, may, to the extent of 
its value, be applied in équitable satisfaction of the notes then held 
by the mortgagee, for the payment of which the property was 
pledged and appropriated, so that, if such value is enough to sat- 
isfy ail such several notes, ail will be satisfled, and, if less than 
enough to satisfy ail, will be applied on them equitably and propor- 
tionally, I think the défendant, if so advised, may plead the same 
matters, not as a counterclaim or cause of action existing in bis 
favor, severally, against the plaintiff, upon which he alone has a 
right to recover, but as défensive matter whereby the notes sued 
upon hâve become satisfled and discharged. The demurrer is sus- 
tained, with leave to the défendant to amend his answer as above in- 
(licated, or otherwise as he may be advised, on or before November 
15, 1899 



TOMPKINS v. MacLEOD et al. 

(Circuit Court, D. Kentucky. October 6, 1899.) 

Rbmoval op Cabbes— Action against Fédérai, Receivebb. 

An action against recelvers appointed by a fédéral court is one per se 
arising uDder tlie laws of the United States, and when brought in a state 
court is removable, under the removal acts, where the jurisdictionaJ 
amount is involved, regardless of the citizenship of the parties. The right 
of removal in such case is not affected by the provision of the judiciary 
act (25 Stat. 436) permitting such reeeivers to be sued in state courts with- 
out flrst obtaining leave of the court which appointed them.i 

On Motion to Eemand to State Court. 

Matt O'Doherty, for plaintiff, 
B. H. Young, for défendants. 

EVANS, District Judge. The plaintiff, Samuel Tompkîns, brought 
this action in the state court against John MacLeod, F. W. Tracy, 
and S. M. Felton, the reeeivers appointed by this court for the Ken- 
tucky & Indiana Bridge Company. He alleged in his pétition that 
he yvoM damaged and injured to the extent of $35,000 by the négli- 
gence of the said reeeivers and their employés in the conduct of 

1 As to snits by and against reeeivers of fédéral courts, see note to J. I. 
Case Plow WorliS v. Finks, 26 G. G. A. 49. 
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said bridge company's affairs, and in the manner specifled in the 
pétition. He prayed for judgment for the sum named. Within the 
proper time the défendants âled their pétition, gave bond, and re- 
moved the action into this court. The plaintifE now moves to re- 
mand it to the state court upon the ground that one of the défend- 
ants, naniely, John MacLeod, is a citizen of Kentucky and a rési- 
dent therein, and that no fédéral question is involved, to authorize 
the removal of the case to this court. The contention is that the 
fact that the receiyers are appointées and offlcers of this court is 
not of itself sufficient to bi'ing the case within the removal act, 
especially in view of that provision which permits receivers of the 
fédéral courts to be sued in the state courts without flrst obtaining 
the leave of the court which appointed them. Oounsel cites the 
cases of Echols v. Smith (Ky.) 42 S. W. 538; Bausman v. Dixon, 173 
U. S. 113j 19 Sup. et. 316; and Pope v. Eailroad Co., 173 U. S. 573, 
19 Sup. Gt. 500. Whatever may be the décision of other courts, thé 
law of this circuit, at least until reversed, should be regarded as 
flxed by the opinion of Judge Taft in Gilmore v. Herrick, 93 Fed. 
525. It is there distinctly ruied that, where the amount in contro- 
versy is below the sum or value of |2,000, the receivers appointed 
by a. fédéral court, when sued as such in a state court, cannot re- 
move the case, because a sufficient amount is not involved, but that 
where the amount is over |2,000 the right to remove is clear. True, 
the déniai of the right to remove was ail which that case absolutely 
called for, inasmuch as it involved less than |2,000; but the views 
of the learned judge upon the proposition are clear, and should be 
foUowed by this court. T^ose views need no support from me, but 
it is admissible to say that they appear to be altogether correct. 
It was there conceded by counsel and adjudged by the court that 
such a suit is one which arises under the, laws of the United States. 
Some of the cases cited to support the concession may not do so, 
because not quite applicable, but there are many others to supply 
their places. At ail events, section 2 of the removal act provides 
that actions involving the requisite amount may be removed, when 
they arise under the constitution or laws of the United States. 

The plaintifE relies with much apparent confidence upon the opin- 
ion of the suprême court in Bausman v. Dixon, 173 U. S. 113, 19 
Sup. et. 316, especially as it is supposed to be supplemented by Pope 
V. Eailroad Oo., 173 U. S. 573, 19 Sup. Ct. 500; but a Careful exam- 
ination of those opinions will show them to hâve no real applica- 
tion to this case, particularly as in neither of them was the ques- 
tion of removal raised or decided. A removal had not in either case 
been attempted, and: no right under the removal act had been de- 
nied. Difflculties may arise by overlooking the différent meaning 
or application of the phrase î'federal question" as used by the courts. 
It has nevei: been; used in eongressional enactments. Section 709 of 
the Eevised Statutes provides that appeals and writs of error may 
be taken from judgments of certain state courts to the suprême 
court of the United States, where there is drawn in question the 
validity of ^ treaty or, statute of, or an authority exercised undei, 
the .United States, and the décision is against the validity. Not 
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only, under that section, must the validity of the authority or treaty 
or statute be drawn in question, but the décision of the state court 
must be against the validity, before the right of appeal arises. In 
that event only is there a fédéral question to support the jurisdic- 
tion of the suprême court of the United States of an appeal from 
the state court, and that alone is what the latter court was speaking 
about in the case of Bausman v. Dixon. But nnder the removal act 
the fédéral question exists where there is a suit of a civil nature 
arising under the constitution or laws of the United States, or whieh 
shall be made under their authority. This comparison makes very 
dear the proposition that the phrase "fédéral question" means in 
one case something very différent from what it means in the other. 
As applicable to this case, we may say that under section 709, Bev. 
St., there must be drawn in question in the state court the validity 
of an authority under the laws of the United States, and the déci- 
sion of the state court must be against the validity, before the su- 
prême court bas jurisdiction of an appeal, while under the removal 
act the right to remove exists in the case of suits of a civil nature 
arising under the laws of the United States, or which are made under 
their authority, whatever may be the ruling of the state court upon 
the question, and regardless of whether there is any décision at ail. 
As already indicated, many authorities establish the proposition 
that actions against receivers appointed by the fédéral courts are 
actions which, per se, arise under the laws of the United States, by 
virtue of which laws the receivers had been appointed by her courts. 
and under which they exercise their authority. And it may be added 
that it appears to the court that that section of the act which per- 
mits suits to be brought in the state courts against receivers with- 
out flrst obtaining the leave of the fédéral court which appointed 
them only so far changes the law upon that subject as to relieve 
the plaintiffs in such suits from the penalties of contempt. Other- 
wise, the law remains the same as it would be without that section. 
It results from thèse views that the motion to remand must be over- 
ruled. 



COWEN et al. v. WINTERS. 
(Circuit Court of Appeals, Sixth Circuit. Ocrobet 8, 1899.) 
No. 692. 
Caiîbieks of Passengers— Sale op Tickets— Répudiation op Coktbact 

WITH PuTîCHASBR. 

A railroad comijany which authorizes another company to issue and sell 
mileage ticltets good over its road makes such company its aginit, and can- 
not repudiate the contract so made with a passenger, who. in good faith, 
buys a ticliet from such agent, on aceount of any sutisequent disagreeinent 
between the two companies. 
Exemplary D.\mages — Ejection op Passetstger — Impwed Malice. 

Where the gênerai passenger agent of défendant, à railroad company, 
deliberately repudiated a large number of mileage tickets whieh had been 
issued and sold to the public by his authority. and in conse(]uence of his 
orders plaintilï, who had i^urchased one of such tickets in good faith. was 
ejeeted from defendaut's train, such action, by oue of its contvolling ofHcers, 
90 F.— 59 
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■was lu Snch wanton and reckleeè dlBregard of défendant'» dutléàj : and of 
the rlghts ol Its ticket holders; as te' be équivalent to an totentional viola- 
; tion p£ sucli rights, and to wa;-rant iie iniposltlQn pf exemplarj damages. 

In ElTor to the Circuit C<)ui?t Ôf Itliè United States for tlie 'Northern 
District of Ohio. ! / 

Thls is ^ action In tort agalnst a rà|lroad company by a person who, after 
taking passage, was forclbly ejected firom a passenger train by tîiè oonductor. 
Thèré ^as a Judgment in favor of thé plalntlff below for $1*000 (90 Fed. m, 
from which the railrbad coiUpany bas suëd out thls writof errbr.: The facts of 
the case were practically undisputed, apd were substantlally: thèse: ïhe Cin- 
cinnati, Jackson & 'Mackinaw liàilroad Company sold tp tie plaintlff below 
a certain mileàge ticket, which purÉiOtted on its face td bé ^bod for passage, 
nbt only on the Une of thé selling ebùipàtiy, but on the Uhàs Pf several other 
ratUéadà', iiàClndlng that' of the Baltimore & Ohio, the plalntift in terror. This 
salç, iBPflp made June 19,, 1897, and th^ coupon^ weve sub^ct, to use at any time 
dùrinig the remalnder of the yep.i|. Thls ticket purported to be good over the 
railroad bf the Balthnore &'Ohib by Virtue pf art 'express ïLgreemeht, existlng 
in full force at the tlm'e ôf tlie safe, bétween that conipaùï''àHd the selling 
Company; urider which ^ch ■vi-as authorized to sellniileagei; good over both 
roads. ; On August 24, 1897^1 the defen«}ant in çfror boarded a Passenger train 
of the|Sa}t^apre & Ohio at Welker, a station in Ohio, to go.tp, Xiffen, another 
station in t'he saine state, and on the same railroid. He pïesénted hls mileage 
b(K)k to thé cpnduetor of the train, and asked hlm to detaëh'the requlsite mile- 
age dte' for hls passage; The condtictor réfused to accepésaid ticket upon 
the gnwnd that the compaay had ésppressly directed himtcf, refuse aJl mileage 
tickets spJd or issued by: the Cioqlnpati, Jackson & Maçlp^a,;^ Eailroad Com- 
pany, aid demajided that Winters st^ould pay hls fare in m'pney or leave the 
train. Thls WluterS absblu'fely refusfed to do, and demahded'thât the company 
should caïry hliii to hls destination, accordihg toUts cotitraét ias evldenced by 
the said mileage ticket, ïhereupon ; the conductor forcibiy ejècted him from 
the train,, ii|Siiîg,, howevev, ijp more; force than , was , essenfial to overcame the 
stm-dy détermination pf tiie defendapt in error'to pursué'h^s journey upon 
the téndér of thç ticket airçady niade. The aiiswér of the' felalntiff in error 
admltB thàt the conductof actéd under'^lts authorlty in'rèfufelhg to accept the 
ticket tendered by Wintersi and in ejecting hlhi from Its train: for nonpayment 
of the local fare. Its onjy. défense is that the ticket did, npt entitle Winters 
to passage pver its railroad.r The ciroult judge instructed th^ Jury to find for 
the défendant Iri error, and that, in addition p3 compehsàtioni'they mlght add 
a Biun by way of exemplary damages.'» " ' i : 

J. H. Collins, for plaintifE in error. 
James M. Brown, for défendant in error. 

Before TAFT and LUffiTON, Circuit Judges, and SEVERENS, Dis- 
trict Judg^. , 

LTJKTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

There was no error in directing a verdict for the plaintiiï below. 
The Cincinnati, Jaclison & MackinaW Railroad Compahy was the au- 
thorized -a^entof the Baltimore & Ohio Railroad Company in seUing 
the ticket presented by Winters as good for passage over the Balti- 
more & Ohio Railroad. As an excuse foi* the répudiation of this 
ticket, the plàintiff in error shows that on July 31, 1897, it was noti- 
fied by the said Cincinnati, Jackson & Mackinàw Riailroad Company 
that one of its agents had wrongfully sold a batch of mileage tickets 
good over the Unes of the Baltimore & Ohio Railroad Company, upon 
a crédit, to a ticket broker, who refused to either pay for or return 
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the tickets, and thatit WQiild not redeem any such tickets thereafter 
taken up by thé Éaltimore & Ohio Company. A list of thèse repudi- 
ated tickets was at the sâm,e time furnished to the said company, to 
enable its conductors tp identify them when presented for passage. 
The gênerai passenger agent of the plaintif? in error declined the 
responsibility oî guarding against so great a list of "bogus tickets," 
and by letter of August 2, 1897, among other things, said: "I think 
the only safe course to pursue would be to instruct conductors to re- 
fuse ail of your tickets. * * * I dislike verj- much to adopt this 
extrême measuré, but do not see any other recourse." No other ar- 
rangement being made, the gênerai passenger agent, the manager 
of passage traffic, and the gênerai superintendent issued orders to 
ail train conductors to refuse ail mileage bocks issued by the Cincin- 
nati, Jackson & Mackinaw Eailroad Company, to collect local fare, 
"and refer holders of such tickets to the issuing Une for redress." 
The ticket held by Winters was not one of the tickets wrongfully sold 
by the agent of the Cincinnati, Jackson & Mackinaw Railroad Com- 
pany, and we need not concern ourselves as to the rights of one who 
botight one of that batch of tickets without notice of the circumstan- 
ces under whieh they had been originally disposed of. Neither was 
this ticket issued after the abrogation of the agreemënt authorizing 
that Company to sell mileage books good over the Baltimore & Ohip 
Eailroad Company. The agreemënt between the two companies 
constituted each ^he agent of the other in the sale of mileage tickets 
good over both lines. The ticket contained a statepient that it was 
good for passage oyer the lines of the Baltimore & Ohio Eailroad, 
and this. having béen plâced thereon by authority of the Baltimore 
& Ohio Company, constituted a contract between the purchaser and 
that Company, which could not be repudiated without his consent. 
The contract in every particular was as obligatory upon the Balti- 
more & Ohio Cônipany as if the ticket had been sold directly to Win- 
ters by that Company. The case is not in principle diiïerent from 
that which woUld , prevail if a through ticket over the line of two 
différent companies had been sold by one of the companies by au- 
thority of the other. Each company would be the agent of the 
other in respect to tickets of the kind mentioneâ, and the selling 
companv would bind the other throngh the agencv thus created. Gif- 
ford V. Corrigan, 117 N. Y. 257, 22 N. E. 756'; Trïmble v. Strother, 25 
Ohio St. 378. 

The conductor only obeyed his instructions when he refused the 
ticket, and when he ejected Winters for refusing to pay his fare in 
money. But this does not exonerate the company. The ticket was 
a valid one, and the company was under the highest obligation to 
accept it. The conduct of the Cincinnati, Jackson & Mackinaw 
Company in repudiating the tickets wrongfully disposed of by îts 
own incompétent or dishonest agent did not in any degree justify 
the Baltimore & Ohio Company in repudiating tickets unafEected by 
the action of the Cincinnati, Jackson & Mackinaw Company. It may 
be that the latter company was arbitrary in its deternaination to 
dishonor the tickets placed in circulation by its own agent, and it 
may be that the Baltimore & Ohio Company would hâve run some 
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risk and assumed ^ inost inconyëmëlit burden in, endeavoring tô dis- 
criminate betweéit the so-called "bogus tickets" ânidl tWse whick 
were uiiaffected by fraod, bût n,eitiier reason fiiini^ïïlis any excuse 
for the répudiation oï (|titstanding:valid contracta wliich it was under 
the highëst obligatioBr io càh'j dut. The case is net Qpe of a ticket 
which on its face had expirëd, or which for any other rèason was net 
goOd for the transpbrtation, such as Kailway Co. v. Bennett, 6 U. S. 
Appi 1, 1 C. C. A. 392, and 49 Fed. 598; Poulin t. Kailway Co., 6 U. S. 
App. 298, 3 C. 0. A. 23, and 52 Ped."l97; Moshe? v. Eaîlway Co., 127 
U. S.'390; 8 Sup. et. 1324; Boylàii v. Railroad Co., 132 U. S. 146, 10 
Sup.0ï.50. 

The tiort in the wrongful éjection of Winterâ wa the tort of the 
corpoMtîpn itself. It cannot jùstify what waSi doflç by tlie fact 
that its fcohductor was but obeying the instruction of the company. 
That iristruetion was absolutely ttnjustiflable, in law or morals, and 
was çbreach of both the public and private duty of the plaintiff in 
error'ib one who was rightftilly On its train with a ticket which 
neithë^'on its face nof in.fact wàs subject to any question, Neither 
did WlnteÇs know; bèf ore boarding the train that he wouïd probably 
or bqssi'ljly subject himself to thè humiliation which came to him, for 
he nâ(çl îîo notice that the company had repudiated thamileage tickets 
sold b;^^ the Cincinnati, Jackson & Mackinaw Company. We hâve 
thérëforë to deal with a case of à passengër lawfully uppn the train 
with a. clèan ticket, and a cleàr right to be carried to, his destination 
upon tljat ticket. He wak uhdër no obligation, légal or moral, to 
pay the, local fare demanded, as he had both the légal and moral right 
to deniahd passage Upon the ticket he prefeented. He was therefore 
entitlëd tô recover fuU damages for his illégal and wrongful éjection. 
"If," sàid the suprême court in Railwad Co. v. Winter's Adm'rs, 143 
U. S. 00,73, 12 Sup. Ot. 360, "he A^as rightfully on the train as a 
passengër, he had the right to tefuse to be ejëcted fromit, and to 
make a suflScient résistance to being put off to dénote that he waa 
being removed by compulsion and against his will, and the fact that, 
under such circumetances, he was put ofE the train, :was itself a good 
cause of action against the , coinpany, irrespective of any physical 
injury he may hâve received at that time, or which was caused 
thereby." 

That he was entitlëd to recover ail his damages is indisputable. 
But it is said that the court went beyond compensatory damages, 
and instructed the jury that thëy might also allow exemplary dam- 
ages. , Tjpon this subject the cojii't below, among other things, said: 

"Every eonjmon carrier owes the public a duty • in thls respect somewhat 
différent frorn other parties to a çontract, and It Is for the vindicatlon of that 
public duty that the law allows the jurors to go beyond mère compensatory dam- 
ages, aiid' add exemplary damages, where there is nothlng but erroneous judg- 
ment and rèckless disrégard of the diitles of a public carrier to comply with its 
eôntracts of carriage, and récognlBe the tickets it issues and which are binding 
upon it." 

"Compensation" means recompense for the whole injury, suffered. 
This, in addition to the actualoutlay incident to the répudiation of 
his ticket and the delay in his journey, would include his necessary 
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and reasonable expense in and about the prosecution of this suit in 
vindication of liis légal right as a passenger. So, the jury would 
hâve a right, without exceeding the limits of compensation, to con- 
sider the humiliation to which the défendant in error had been sub- 
jected in the effort to assert and maintain his légal rights, and the 
outrage put upon him by his wrongful public éjection from a public 
railwav train, and allow an additional sum in compensation for this 
injury.' Eailway Co. v. Prentice, 147 U. S. 101-111, 13 Sup. Ct. 261. 
Beyond compensation for the injury sufEered the jury would not be 
authorized to go, unless it should appear that the défendant had acted 
"wantonly or offensively, or with such malice as implies a spirit of 
mischief, or criminal indifférence to civil obligations." "Guilty in- 
tention on the part of the défendant is required in order to charge 
him with exemplary or punitive damages." Eailway Co. v. Prentice, 
147 U. S. 101-107, 13 Sup. Ct. 261. 

We are not hère involved with the question of the responsibility of 
the corporation for the conduct of the conductor. There is no com- 
jjlaint of excessive force or abusive conduct by the conductor, and. 
no déniai of the responsibility of the corporation for the éjection. 
The highest ofi9cials of the company in charge of its passenger busi- 
ness directed that the entire issue of mileage tickets sold by the Cin- 
cinnati, Jackson & Mackinaw Railroad Company should be repudi- 
ated, and persons presenting them denied passage, and ejected from 
its trains, unless they would pay the local fare. We hâve, then, to 
deal with the éjection of Winters as an act directly authorized by 
the corporation, being a direct conséquence of an absolutely illégal 
and inexcusable gênerai order made and promulgated through the 
chief of the passenger department of the company. The conduct of 
Mr. Schindler, the gênerai ticket agent of the Cincinnati, Jackson & 
Mackinaw Railroad Company, in his reckless and wholesale répudia- 
tion of tickets, improperly disposed of by one of his own subordinates, 
Avithout any regard to the civil liability of his company to railroads 
which might receive such tickets from persons holding them in good 
faith, and of the rights of the gênerai public who might acquire such 
tickets innocently, cannot be too severely censured. But that con- 
duct afifords no sort of excuse for the wider and more reckless order 
made by Austin, under which outstanding tickets issued before the 
trouble arose over the so-called "bogus tickets," and tickets subse- 
quently sold by the Cincinnati, Jackson & Mackinaw Railroad Com- 
pany directly to applicants, were included in one gênerai and sweep- 
ing répudiation. It is hard to conceive of a serions légal doubt as 
to the rights of bona fide holders of such mileage tickets as were out- 
standing when the agreement between the companies was rescinded. 
The abrogation of the agreement was, of course, within the légal 
right of either company, as no time was flxed for the continuance of 
such a mutual agency. But the discontinuance of the agreement 
could not affect the gênerai public, who in good faith had acquired 
such tickets while the arrangement was in effect. 

If Mr. Austin, the gênerai passenger agent of the Baltimore & 
Ohio Railroad Company, had not been recklessly indiffèrent in this 
regard, he would, at least, hâve submitted the matter for the légal 
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opinion Qfthe company's coupsel. If, in pursuance of a. légal opin- 
fôjnJ'Hë hàd âfioptéd the coiirsè lie took, it would hâve furnished 
raoiiîè è'i^âEencie' that thë mbti^i^ bf:tlie cQmpany was net bad, and re- 
btjït'ed 'tHè ofeviëus iiiiplicatiôntjiàtlie had no regard for the rights 
aûd ptthtêhieticë of the bona fldè' hdlders of such tickets, and was in- 
diffei*ëiit to the conséquences of Mk à'rbitrary order. The ëntire cor- 
respondehcë betweeh the genertf Jiàssenger agents of the two coin- 
panies was in evidencel It couvains no Intimation that the rights 
of sucti Jiçket holders Wére for Ohe moment the subjèct of considéra- 
tion, or ti'éduty and obligation of either company of any importance. 
In what iVay cpuld the Baltimore & Ohio bést protect itself against 
receiving, a coupon whiiih the dhcînnàti, Jackson & Mackinaw Com- 
pany Wtiùld i^efuse to redeem sefe'ms to hâve been the only matter 
which gave éoiacern. It is hard' t^' believe that he considered for 
a moment the rights of such ticket hbldefs or regarded the légal obli- 
gation. of the Company as of any importance. Thus, in his letter of 
August 2, 1897, to Schihdler, t^è général passenger agent of the 
Oiricîrliiàti, Jackson & Mackinaw Bailroad Company, after stating 
that hé Ws unwilling to burden his conductors witK a list of 700 
repudiàted tickets, ànd that "he did not wish to assuine the risk of 
having àny ôf those tickets acceptëd by our conductors 'vvith a strong 
probability that they will be repudiàted," he proceeds to say: 

"I think the only safe course to pursue would be to Instruct conductors to 
refuse ail Of your tickets, and, if othèr Unes will adopt the sanie course, I am 
sure it would soon force the issue, and place you in a position to either reeelve 
proper compensation for thls bloek of tickets là the hands of the broker, or 
else place : <;liem in your possession.". , , . 

Undei* the date of Àiigust 5, ISÔt, he writes Mr. Schindler as fol- 

lows:' ■''■",'; "■'■ 

"Slnce mjr rejily, under date of Àugust 2d, to your letter, this matter bas 
been goné oyer very ca.reftilly, both by ite wrlter afld Mr. JÏartin, manager of 
passenger trafilc, who lias been in tbe'-City, and we bave corne to the conclusion 
that the onlyi safe course for us- to pùrsuè is to dishonor your entire issue of 
outstanding mlleage,: which we hâve açcordlngly doue by instructions to agents 
and conductors. While we regret very much the necesslty which obliges us 
to take this course, stlil in view of the fact that you cannot give us any 
assurances of rédemption on tickets that we may honor, àhd we cannot im- 
pose conditions on our conductors to distinguish between the valid and repudi- 
àted mileage, wefeel thattbe rlsls. is top great for us to assume." 

Thié.«»iff«e!^ôntfeace indicates ah^igh-handed détermination to pro- 
tect his conipany, without the leàst' considération for the rights of 
the public who rhight be bona âdé holders of tickets which his com- 
pany wâS legally and mdrally bOiiliâ to respect. This contemptuous 
disregâ'rd for the rights of innocent holders of such tickets consti- 
tutes that degree of reckless disregard for public and contractual obli- 
gations as to justify thé imposition of exemplary damages by way of 
pûnishment 6'f the offènder as a public carrier and as a warning to 
others. Thè entire want of caré for the rights and convenience of 
bona flde holde'rs of sùch tickets indicates a conscious or criminal in- 
différence tq the conséquences, and where this exists exemplary dam- 
ages may be added, at least whei"e the action is for a tort or in tres- 
pass. The reckless indifférence to the rights of others is équivalent 
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to an intentional violation of them. Tlie right to award such dam- 
ages has been said to rest primarily upon tlie existence of évidence of 
a wrongful motive. But it has also been ruled by tlie higliest au- 
tliority that reckless indifférence to the rights of others "is équiva- 
lent to an intentional violation of them'." Kaihvay Co. v. Arnis, 91 
U. S. 489; Publishing Co. v. Hallam, 16 U. S. App. 613, 6-17, 8 0. G. A. 
201, and 59 Fed. 530. 

In Eailroad Co. v. Prentice, 147 U. S.- 101-107, 13 Sup. Ct. 263, the 
doctrine of the suprême court in respect to exemplary damages is 
thus stated: 

"In this court, the doctrine is well settled that, In actions of tort, the jury, 
in addition to the sum awarded hy way of compensation for the plaintifC's 
injury, œay award exemplary, punitive, or vindictive damages, sometimes called 
'Smart money,' if the défendant has acted wantonly, or oppressively, or with 
STich malice as implies a spirlt of misehief or criminal indiiïerence to civil 
obligations. But such guilty intention on tlie part of the défendant is required 
in order to charge him with exemplary or punitive damages." 

To the same effect is the case of Scott v. Donald, 165 U. S. 58-86- 
88, 17 Sup. Ct. 265. 

We see nothing in the charge of the trial court which conflicts with 
the view we hâve expressed, and the judgment will be afïirmed. 



In re RICHARDS. 

(Circuit Court of Appeals, Seventh Circuit. Oetober 4, 1800.) 

No. 611. 

1. BAKKRnPTCT— JuRISDICTrON OF ClRCOTT CODRT OF APPEAI.S. 

TJpon an appeal to the circuit court of appeals from tlie district court In 
bankruptcy, under Bankr. Act 1808, § 25, the facts, as well as tlie law, are 
before the appellate court for review. But the pétition for review, tnder 
section 24b, which authôrizes the circuit courts of appeals to "superintend 
and révise in matter of law the proceedings of tlie several inferior courts 
of bankruptcy," is intended as a suinmary mode of reviewing any alleged 
erroneous décision upon a question of law, and does not eontemplate a 
review of the facts. 

2. Same— Rbquisites of Petitiok for Review. 

A pétition to the circuit court of appeals for a review of a décision of 
the district court sittiug in bankruptcy sliould state specifically the ques- 
tion of law which was involved and ruled upon by the district court, and 
should be aceompanied by a certifted copy of so much of the record as 
will exhibit the maimer in which the question arose, and Its détermination; 
and the question of law so prcsented is the only question which will be 
decidcd by the appellate court. 

3. Same— Construction of Statdte — Liens. 

The two subdivisions "c" and "f" of section 67 of the bankruptcy act, 
relating to the efl'ect of an adjudication of bankruptcy upon existing liens 
upon the property of the bankrupt acquired through légal proceedings, are 
aiitagonistic, and irreconcilable; and therefore, in any case of confliet 
betvveen them, the fomier must give way, and the latter prevail. 

4. Same — Act op Debtor — Knowledge of Cheditor. 

Ali liens obtained through légal proceedings against an inwlvent debtor 
within four months prior to the flling of a pétition in bankruptcy by or 
against him are annulled by his adjudication as a bankrupt, irrespective 
of the question whether the debtor suffered or permitted the lien to be 
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obtained, and irrespective of any knowledge by tlie créditer of the debtor's 
iilsolvenc^. 

6. Samé-^VôlCntakt and lisrvoLUNTÎAR's' Cases. 

Bahkrj Act^ 1808, § 67f , providing tliat liens obtained tlirough légal pro- 
ceedings agalnst an insolvent debtor "at any time within four mouths 
prier to the tlling of a pétition in bankruptcy agaiust him s)aall be deeuied 
nttU ajQd YO'id lu case he is adjud^éd a bankrupt," is to be cônstrued as ap- 
plyiiig' to ' Toluntary as well as Involuntary cases, inaetatich as section 
1, subd. 1, déclares that " 'a persou against wliom a pétition bas been 
filed' shall Include a person who lias flled a voluntary pétition." 

6. SaME— EnTRY OP JUDGMKNT ON JPDGMENT NoTE. 

Where a credltor holding a .ludgment note of bis debtor euters judgmeut 
thereon within four months prior to the fiiing of the debtor's voluntary 
pétition in bankruptcy, the latter being insolvent, the lien of the judgment 
is annuUed by the adjudication in bankruptcy, notwithstanding the fact 
that the giving ôf the note itself t€?n months bef ore the bankruptcy pro- 
ceedings could not bave been set up against the debtor as an aet of 
bankruptcy. 

Pétition for Reyiew of a Décision of the District Court of the 
United States for the Western District of Wisconsin, in Bankruptcy. 

On the 19th of .Tune, 1809, John Richards, Thomas Caygill, and Samuel 
ïreloar presented their pétition to this court representing that they were 
judgment and exécution creditors of the bankrupt by virtue of a judgment en- 
tered upon a judgment note given by the bankrupt to the petitioners on the 
llth day of April, 1898, judgtnent whereon was rendered on the Oth day of 
February, 1899, in the circuit court of the state of Wisconsin for the county of 
lowa, and under an exécution upon sucà judgment levied on that day upon the 
goods of the bankrupt. On February 11, 1809, the bankrupt flled bis pétition 
in bankruptcy in the district court of the United States for the Western district 
of Wisconsin, and was upon that day adjudged a bankrupt. On the same day 
the district court by its order restrainèd the sherifC from proCeeding further 
under such exécution, and from selling the goods of the bankrupt. Afterwards, 
by stipulation between the judgment creditors and the trustée of the banlcrupt, 
the property was sold and the proceeds covered into the registry of the dis- 
trict court, without préjudice to the rights of the judgment creditors, and 
subject tQ their lien, if any, upon the goods. They thereupon petitibned the 
district court for the payment of their: judgment, and the trustée answered 
thereto, which pétition and answer are annexed to the pétition to this court. 
Thereafter the matter came on to be heard upon suoh pétition and answer, and 
upon testlmony taken thereunder; and at some tlme thereafter— but when 
does not appear by the pétition or by the record— the district court filed its 
opinion denying the prayer of the pétition of the judgment creditors. In re 
Richards, 95 Fed. 258. The record do«s not exhibit any order made in pursu- 
ance of this opinion, nor does the pétition to this court state such order. The 
pétition allèges that the décision of the district court is erroneous and should 
be correçted, and prays that the trustée may be summoned to answer the péti- 
tion, and to comply with sueb order and decree as this court may make in the 
premiseSi The f acts, as stated by the district judge in his opinion with respect 
to the origin and the nature of the claim of the judgment creditors, are as tol- 
lows: Richard T. Richards, the bankrupt, in ths spring of the year 1807 was 
elected treasurer of the town of Linden, in the county of lowa, and state of 
Wisconsin,. John Richards and Thomas Caygill, two of the petitioning credit- 
ors, became sureties upon hîis officiai bond. At the end of his term, in April. 
j898, Richard X. Richards was found to be a defaulter to the amount of $1,350 
in respect of the town tax. He was uuable to pay that amount, and procured 
his bondsmen and the third petitioner, Samuel Treloar, to pay the amount 
due the town, and he gave them a judgment note, dated April 11, 1898, payable 
one day after date, for |l,4p0, and certain mortgages upon real estate, and also 
transferred to them as collatéral one-half of his book accounts, and a separate 
mortgage on his homestead was given to Samuel Treloar, who was not a surety 
upon the bond, but who iti fact paid in cash $150, the one-third part of 
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the amount due to the town. The payées In thls judgment note on February 9, 
1899, entered judgment for the amount due: issued exécution thereon, and 
Tliereunder the sberifï levied upon the stock of goods belonging to the bankrupt. 
l'"ive days after the entry ot judgment, and on February 14. 1899, Kichard 
T. Richards filed his pétition in bankruptcy, and was duly adjudged a bank- 
rupt. At the time of the exécution of the note, as well as at the time of 
entering the judgment. Richard ï. Richards was insolvent, and was so known 
to be by the petitioners, the judgment creditors, and the judgment was entered 
and levy made for the purpose of gaining a préférence over otlier creditors. 

A. L. Sanboin, for petitioner. 
H. L. Butler, for respondent. 

Before WOODS and JEXKINK, Circuit Judges, and BAKER, Dis- 
trict Judge. 

JEXKIÎS'S, Circuit Judge, upon the foregoing statement of the 
case, delivered the opinion of the court. 

We might properly dismiss this pétition without considération of 
the merits, both upon the ground that no order appears to hâve been 
entered by the district court determining the prayer of the pétition, 
and upon the further ground that the practice adopted by the peti- 
tioners in seeldng a review of the décision below is not conformable 
to lavv. We pointed out in Re Rouse, Hazard & Co., G3 U. S. App. 
570, 33 C. C. A. 356, and !)1 Fed. 96, that the bankrupt act authorized 
an appeal of controversies arising in bankrupt proceedings, and also 
invested the circuit courts of appeals with the power to superintend 
and revise in matter of law the proceedings of the severaî inferior 
courts of bankruptcy within their jurisdiction. In the case of an 
appeal the facts as well as the law are before this court for review. 
In the case of original pétition this court has authority to review 
merely a matter of law arising in the course of the proceeding below. 
The latter is intended as a summary mode of reviewing any supposed 
erroneous holding upon a question of law, and does not contemplate 
a review of the facts. A similar conclusion was reached by the court 
of appeals of the Fifth circuit in Re Purvine, 96 Fed. 192. The péti- 
tion in such case should state speciflcally the question of law which 
was involved and was ruled upon by the court below, and should be 
accompanied by a certifled copy of so much of the record as will ex- 
hibit the manner in which the question arose, and its détermination. 
Such question of law, so presented, is the question and the only 
question that can properly be ruled upon by this court upon an 
original pétition. The pétition hère states no such question, but 
charges that the décision below, upon the facts as well as upon the 
law, is erroneous. We are careful to point oUt the defects of practice 
in this instance becatise we think a proper exercise of our jurisdic- 
tion under the bankrupt act requires a strict adhérence to the re- 
quirements of the law. But the question of practice was not sug- 
gested at the hearing by the opposing counsel, and the question of 
law involved is important and was fuÙy argued at the bar, and should 
hâve an early solution. We hâve therefore conduded to overlook 
the question of practice, and to détermine the question of law pre- 
sented. We do not, however, review the évidence, but take the facts 
stated in the opinion of the -court below as the established facts. i 
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. ' 'Hie questioBj therefore, f or âttermination, is whether the lien of 
à jadgHtent obtained againsta person who is insolvent upon a judg- 
ment noté Within four months prior td' the flling ôf the voluntary 
pétition in tjankraptcy is protectiçd, Iby tl^e bankr upt act. 30 Stat. 544, 
c. 541. Section 67 of the act deaîs with tlie subject of those liens 
wMch shall be preserved and enforced ând those wMcli shall be dis- 
carded. The subdivisions of that section which we need to consider 
are as foUows: 

"(c) A lien created by or obtained lu or' pursuant to any suit or proeeedlng 
at law or in equity, ineluding an attachment upon mesne process or a judgment 
by confession,- which was begun agaiijst î(, person within four months before 
the fillng of a pétition in banlsruptcy by or against such person shall be dis- 
solved by the adjudication of such person to be a bankrupt if (1) it appears that 
sald lien was obtained and permitted whlle the défendant was insolvent and 
that Its existence and enforcement wlll i^ork a préférence, or (2) the party 
or parties to be beneflted thereby had reast^pable cause to believe the défendant 
was , insolyent and in contemplation oï biajikruptcy, or (3) that such lien was 
sou^ht and permitted in fràtid of the pfôrislolis of thls act; or if the dissolu- 
tion of silch lien would miti^ate agalnStithé best interests of the estate of such 
person the same shall not te dissojved, bu<i the trustée of the estate of such 
person, for the beneflt oft^l^e estate, jSl^allj be.subrogated to the.rights of the 
holder of.^uçh lien and ernpowered to pèrïeci and enforde thë same in his 
namé £is'tïp'ste« W'ith lilre force and' êffiëèt kà such holder iniëtit hâve done 
had not bankruptcy procéedlrigs inteïwiifed;" ■ j 

"(f) That ail levies, judginents, attacii»îe<gts,ior other liens, obtained through 
légal prioceedings against , a, person tvlio Is insolvent at any time within four 
montl:(8,p,rior to the flling of a pétition in bahkruptcy âga:ihst him, shall bé 
deemëd niiill aià void in casé he is ' atfijuidged a bankrupt, and the property 
affected'by the levy, judgâient, attachment, or other lien'ehail be deemed 
whoUy dlscharged . aûd releàsed fron^ the, same, and shall pasfSitô the trustée 
as.^ paftof the; estate of th.e bankrupt, ifnless the court shall, on due notice, 
order ,tjiat thp rlght under ^uch levy, jvtdgment, attachment, or other lien shall 
be preseired for the bene^t of the esfete; iiiia thèreùpdn thé' saihe may pass to 
andshaB bieprëServedby iai6 trustée fyr the' beneflt of the estate as aforesaid. 
And tlier«ourt may order sùch conveyanee aa shall bè neçegsaty to carry the 
pvtrposeSiPiîrthis, section iptÇ; effect: ,pppi?lded, that notjiin^- ^^rein contained 
shall hâve ti[i|e|pfflpct to destrpy or impair the title obtained by sucb levy, judg- 
inent, ttyiehnié^i, or àth'éf'lleii, of a bcinsi, fldè purehaser'ibr "value Who'shall 
bave aequired *the same wlthout notice or i*eàsonablecàus'e ttk inquiry." 

ït;iSignite jçlear thatthe transaction; of giving ,th,e. judgment note 
and iTOortgage and collatéral seçurjtyis not avoided by. subdivision 
"c," (oFilk^ireason that,tb?;:sec;uritiÇ]9 W^re so given fliore than four 
month^îbpfore bankriiptcy; but wheth^, the lien obtaijied by entry 
of jadgiment upon the judgwent, note, holds is qiuite a différent ques- 
tion, .Theipudgment npte did notîiçjieatea lien. .Its : eiîficacy and 
value as seciR'rity consisted in this: that.by virtucsof the. irrévocable 
power of attocney it was possible ^pr the créditer to ; enter judgment 
at will atithf inja,turityi ofthe note, without consept<)f oc participa- 
tion byfthe,debto!?i and lin despitç, of his oppositipa. i Therein in- 
hered itspoteney and its superior valp^. It did nplcreate a lien 
upon the property of thçdjebtor, biit,enabled the çreditpr tp obtain 
such lien byijînmediaterjudgment, 3,1; bis will. ;vye;mu&t, therefore, 
inquire , whether the lien pf a judgirsent under, a judgm^nt note ac- 
quiredby, légal proceedings against a, person v?ho is insolvent within 
four monthSi pcior to the filing of a pétition in banbruptcy is saved 
OT avoidedi .by the bankrupt act. : If the. case f ails within subdivision 
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"c," under the rule in Clark v. Iselin, 21 Wall. 360, construing a 
somewhat similar provision under the former bankrupt act, it might 
be possible to upHold the claims of the petitioners, although the pro- 
visos of that section are stated in the disjunctive, and it may be diffl- 
cult to give meaning and sensé to them unless they are read con- 
junctively. But subdivision "f" déclares that ail liens obtained 
through légal proceedings against a person who is insolvent within 
four months prior to the flling of the pétition shall be void in case Le 
is adjudged a bankrupt. Thèse two subdivisions, "c" and "fj" in our 
judgment, are plainly antagonistic and irreconcilable. The former 
saves a Hen obtained through légal proceedings begun witMn four 
months unless it was obtained and permitted while the debtor was 
insolvent, or the créditer had reasonable cause to believe such in- 
solvency, or the lien was sought and permitted in fraud of the pro- 
visions of the act. The question of the pecuniary condition of the 
debtor and knowledge upon the part of the créditer are influential in 
determining the validitj' of the lien so obtained. But subdivision 
"f" is broader in its scope, and avoids ail liens obtained through légal 
proceedings within the time stated' against a person who is insolvent, 
within the meaning of the subdivision, irrespective of knowledge on 
the parfof the créditer of the fact of insolvency, and irrespective of 
the question whether the obtaining of the lien was in any way suffered 
and permitted by the debtor. It avoids ail liens obtained through 
légal proceedings against a person who is insolvent within four 
months before the filing of the pétition. We are unable to recon- 
cile thèse provisions. They are broadly and clearly in antagonism. 
Tt is not a question, therefore, how they may be reconciled, for that is 
impossible. The question is, which shall prevail? The rule in such 
cases is stated by Puffendorf (Potter, Ihvar. St. [Ed. 1871] p. 132): 

"When we meet with a seeming repugnancy in the terms, conjectures are 
necessary to work out the genuine sensé, by reconciling it, if it is possible, to 
tliose terms that seem to be répugnant. But, if there be a clear, évident re- 
lingnancy, the latter vaeates the former. This rule applies to the maldng of 
laws, wills, and contracts." 

Under this rule, subdivision "f" must control, and we flnd con- 
firmation of the justice of this rule in the history of this act. Two 
bills in bankruptcy were presented to congress; one to the senate 
and one to the house of représentatives. They were broadly divergent 
in spirit. One was supposed to be largely in the interest of the credit- 
or; the other largely in the interest of the debtor. Subdivision "c" 
of section 67 was contained in the house bill; subdivision "f" was 
contained in the senate bill. The two houses were at disagreement 
respecting thèse bills, and the matter was referred to a conférence 
committee of the two houses near the end of the session, resulting in 
the incorporation into tlie house bill of subdivision "f" which was in 
the senate bill. Mr. Henderson, in presenting the conférence re- 
port to the house, stated that subdivision "f" was incorporated into 
the bill to strengthen the bill. 31 Congressional Eecord, pt. 7, p. 
6428, June 28, 1898. The confusion results from the omission of the 
conférence committee to modify the language of subdivision "c," or 
to strike it out altogether; but the passage of the bill by the house 
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with subdivision "f" contained ip it, after this report of the, confér- 
ence committee, must be takéti as an indication of the will of the 
lawmaking poWer that the provisions of subdivision /'f" sliall prevail, 
notwithstandirig anything antagonistic to them previously found in 
the act. We are of opinion, thei"efore, under the rule stated, cor- 
roborated and jtistifled by thè action of congress, that the provisions 
of subdivision "f" must prevail otèrthose of subdivision "c," and that 
ail liens obtained through légal prbceedings within the time stated 
against a perSon Who is insolvéntj and irrespective of any sufferance 
or permission thereof by the debtot" and of any knowledge by the 
crëditor of the debtor's insolvençy, are avoided if that subdivision 
oan bê held to âpply to voluhtary proceedings iù bankruptcy, and if 
ââother objection, hereinafter cônsidered, is uhavailing. 
' ït is insisted, however, that STibdiyision "f" of that section has no 
application to cases of voluntary bankruptcy. But to ascertain the 
pnrpose of the lawgiver we muist look within the four corners of the 
act to gather the real pui-pose ànd. intent of the law, having regard 
to the mischief sought to be reiniédied, It is difïicult to see why the 
relnédy for thé Sùpposed evÙ shoûld be limited to a case of involun- 
tàry bankruptcy, for it would then be in the power of the debtor to 
p^efer one creditôr, and, by flling a voluntary pétition, anticipate and 
prevent an attack by othe^ creditbrs through involuntary proceed- 
ings. The expression "fllitlg of a pétition against him" is also used 
iiithelast clause Of subdivisi6li'"e'," which provides that "and ail con- 
venances, transfers or incuthbi^ances , of his property made by a 
débtor at any time within fbtir mbnths prier to the flling of the 
pétition agaii^t him and whiîë insolvent which are held null and 
void as against the credîtors of Suiph debtor by the laws of the state, 
territory or district in which such property is situate, shall be deemed 
null arid void under this act agaînst the creditors of such debtor if 
he be adjudged a bankrupt, and such property shall pass to the as- 
signée and be by him reclàiined and recovered for the beneflt of the 
creditors of the bankrupt," Can itbe presumed that congress de- 
signed to avoid transactions by the debtor declared by the law of the 
domicile to be in fraud of creditors only when a pétition is filed 
against the debtor, and to uphold and sustain such fraudulent trans- 
action in case of a voluntary pétition? The manifest purpose of the 
latv, aside from the relief of the debtor by discharge from his debts, 
is to secure an equal distribution of his property among ail his credit- 
ors, and to avoid ail transactions within the specifled limitation of 
time which are in fraud of creditdfs. Did congress design to estab- 
lish a race of diligence betweëii debtor and créditer, by which the 
former could anticipate the action Of the latter, and by voluntary 
bankruptcy legalize fraudulent transactions which the act would 
avoid upon involuntary proceedings in bankruptcy? We could only 
assent to such a proposition whên. compelled by çlear and précise lan- 
guage in the act. By the flrst section of tlie act, which was in the 
liouse bill when it went to the conférence committee, and which 
house bill was substituted for the senate bill, and was reported with 
amendiiients, certain définitions are stated to control and explain 
language subsequently used in the act. It is there provided as fol- 
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lows: "The words and phrases used in this act and in proceedings 
pursuant hereto shall, unless the same be inconsistent with the con- 
text, be construed as f ollows : *(1) A person against whom a pétition 
has been flled,' shall include a person who has liled a voluutary péti- 
tion." The exact expression, ''a person against whom a pétition has 
been filed,'' occurs but once in the whole act and that in section 3, 
subd. "d"; but it can scarcely be supposed that a définition would be 
given in one section of an expression but once used in tlie act, since 
it would hâve been easy, by using in the subséquent section the words 
"by or against," to hâve avoided the need of définition, and particu- 
larly when the section in which the expression is found has référence 
to what could occur only in a case of involuntary bankruptcy. And 
so, also, with respect to section 11 of the act, which provides for a 
stay of suits pending against an insolvent at the time of flling a 
pétition against him, and for 12 months after an adjudication. The 
language of the section is limited to involuntary proceedings, the mani- 
fest intention being that, pending the bankruptcy proceedings, the 
debtor, with respect to debts which may be discharged in bankruptcy, 
shall not be annoyed by légal proceedings. The reason for such pro- 
vision is equally applicable to voluntary as to involuntary proceedings 
in bankruptc}', and the section is given its full eflect by the applica- 
tion to it of the section upon définitions. We are of opinion that the 
intent of congress in stating the définition was to déclare that the 
provisions of the act respecting proceedings against debtors should 
be applicable to and comprehend ail cases where a voluntary pétition 
is filed where such provisions are pertinent. In this way only, as 
it seems to us, can any harmonious design be evolved from the act; 
and it is the duty of the court, as we conceive it, to construe the act to 
work out, if possible, a consistent whole. We are aware that the 
contrary opinion was expressed in three cases: In re De Lue, 91 
Fed. 510; In re Easley, 93 Fed. 419; In re O'Connor, 95 Fed. 943. 
In the flrst two of thèse cases the question would seem to hâve been 
vuli'd without référence to or considération of the section upon défini- 
tions, and without regard to the serions wrong which would flow 
from the construction adopted. In the last case the provisions of 
section 1 are considered, but held not to apply. The learned judge 
concèdes that the grounds upon which he excludes such application 
are extremely technical. They do not approve themselves to our 
judgment, and, as we hâve pointed out, would render valid, under sub- 
division "e," fraTidulent acts of the debtor if he should anticipate 
the action of creditors by flrst filing his pétition. 

We are also unable to uphold the contention that the lien of this 
judgment must be upheld because the acts which led up to and pror 
cured it occurred more than four months before the bankruptcy, and 
therefore did not constitute the acts of bankruptcy within subdi- 
visions "a" and "b" of section 3. The validity of the lien dépends 
upon the terms of the act speaking to that subject, but not upon the 
question whether the acts which resulted in the lien were acts which 
subjected the debtor to proceedings in bankruptcy. It is doubtless 
true that the debtor could not hâve been forced into V)ankruptcy be- 
cause of the acts done by him; but under the law, when for any rea- 
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son banfefuptcy hàs sopérvënëfl'àlid adjudication lias been deter- 
mined by thè court; àll' liens wH'(^lif ail Uûder the ban of section 6T 
are àvoided, whethér th:è debtior bas been or eouM hâve been adjudi- 
cated a bankrupt f di* bis aôts 'vvith' référence to any spécifie lien. We 
are constrained to' the eonelùsiojii that b/ Subdivision "f" pf section 
6T ail liens obtained throtigh légal prote^irigs "against a person who 
is insbîVéût" vifithin four montb|SiW the bâûkruptcy sire avoided. It 
is not "Witliin our province tôspèakof Me policy of thé act. It is 
sufficiént'tb us that congress haè' Bo declared. It assërts the princi- 
ple that, ak between creditorë, "équality ï^ equity," and that the race 
of diligence must cease, tvith i'éspéct to légal proceedïngs against a 
persôp wlfô is in^olverit, at t];ie:ct)Dd,ménèetneht of four nlonths pre- 
ceding thé' filing of the pétition,' Tiiis confelusion doés hot prevent 
the hOnést debtor seeking tô Work out'îrotn embarrassments from 
réceiving présent àid to that end, aftd frojli givîng proper sécurity for 
the aid réceived. But the bne àdVancin^ itioney mîist taie a présent 
sécurity otber than that obtained tbropgh légal proceedings against 
an insolvètit. ' , 

The pétition is dismiâsed, ând the clérk wiU certify thîs ruling to 
the court below. 



lin reTUDOB. .; 
(District Ooiirt, D. Colomdo.) 

,.;.■',/,,,; ; ' \?sro,iT9. ■; '",'■'■ 

1. BANKRnPTOT^JOKISDICTIOÎf OF REPEUEE -r BtBRENDER OF PrOPEBTT BY 

BANHifUP'jr., 

An brdër of a référée in banijruptey, flnding that a baniîrupt examined 
beforei Pin bas money in liis possession wliicli lie sliould surrender to lils 
trustée' aàîd réquiriiig lîini to do 's6, is within his authority and jurlsdlc- 
tlon, and ■wlll not be reversed by the court on appeal^ unless plalnly erro- 
neous : or based on insupicient évidence. . : •, 

2. SAMEf— AÇCOTOSTINO BY BaNKKUPT— AFTEH-Aqq.lJIRED FrOPBRTY. 

An order of the refereë requiring the baiikrupt, on liis examina tion, to 
rénder tb'ïiiis trustée an àccount of the profits receiv^d, by him on the sale 
of a certain business, and deliver tb the trustée the bOoks of aoeount relat- 
ing thereto, wlll not be reversed by the court on revie:w merely on the 
ground that such acçpunts, if rendered, mlght show that the money in 
question was after-acqulred property of the banlirupt, and not liable to 
administration in bankruptcy. 

In Bankruptcy. On proceedings to commit the bankrupt to jail 
for his failiire to comply with certain orders of the référée in bank- 
ruptcy touching his estate. 

Bickslef; Mcliean & Bennett, for créditera. 
John H. Gabriel, for bankrupt 

HALLETT, District J«dge(orally). The first |)art of the order 
of the référée is that the badkrupt pay oVer to the trustée appoint- 
ed herëin the siim of |2,1Ô<3.44. We do not uriderstand there is any 
question madë as tb the testimdny on which this' order was made. 
The référée appéàrs to hâve determihed, ilpôn thè examina tion of 
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tlie bankrupt, that there was this amount of money and property 
in his possession, which the bankrupt should turn over to the trus- 
tée. It is not plain that the référée was mistaken in his judgment, 
or that the testimony was not suflficient to support the order. 

As for the remainder of the order, it was that the bankrupt ren- 
der the trustée a full and true statement of the profits received by 
him on the sale of the stock and flxtures of the Denver Crockery 
& Housefurnishing Company, and deliver to said trustée ail books 
of account in his possession relating thereto. In that part of the 
order he is not required to pay anything to the trustée. He was to 
make a statement of profits received from this concern and turn 
over the books of the concern. Whether the référée would, upon 
any such statement being made, or upon examination of the books 
of the Denver Crockery concern, make a further order directing him 
to make any payment to the trustée, is not disclosed; but, the pre- 
sumption being in favor of the referee's jurisdiction, we must as- 
sume, for anything that has been said hère to-day, that he had ju- 
risdiction to make such an order. If it be true, as alleged by coun- 
sel, that the earnings of the bankrupt, after the flling of the péti- 
tion and before adjudication, are not subject to the payment of 
creditors' demands, we do not know that upon ascertaining any 
such matter the référée would hâve ordered them paid. He appears 
to hâve been conducting an investigation. He was engaged in in- 
quiring about the condition of this estate, and he was authorized 
to inquire. The bankruptcy law provides that, upon adjudication, 
a bankrupt shall submit himself to an examination of the creditors. 
Of what avail will an examination be, if it can be arrested at any 
point in the progress of the examination upon the ground that the 
matter may be found to be of such a character that the bankrupt can- 
not be required to surrender to his creditors? We are not authorized 
to say anything of that kind. I think the orders made hère werë 
clearly within the power and authority of the référée, and this man 
must be committed to the jail of Arapahoe county until he shows 
some disposition to comply with the orders; and I so order. 



In re BOOTH: 
(District Court, N, D, Georgia. June 21, 1899.) ' 

No. 163. 

1. BÀNKRCPTCY— SÉCURED CBEDITOKS — SaLB OF MOBTGAGBD pROPEBTY BT 

Trustée. 

Wliere it appears tliat it would be for the interest of creditors at large 
of tlie banltrupt to liave real estate which is lûcumbered by a mortgage 
taken by the trustée,^ and administered with the balanc-e of the estate, 
preserving the lien of the secured créditer, the court of bankruptcy has 
jurisdiction to order the trustée to take possession of such property, and 
to enjoin the securéd créditer and others from selllng it, or otherwise in- 
terfering with It. 

2. Same— Beview of Referee's Findings. 

When a référée in bankruptcy, upon examination of witnesses, has de- 
cided that it is for the interest of an estate iu bankruptcy that real 



944 96 FBDiERÂ^L REPORTER, 

property subject 1;o A mortgagB should be taken by thé trustée, and sold 
in the bankrpptcy proceeding^, j iiather thansold by the secured créditer 
on f areclosure of hls lien, tbe judge will not reverse bis décision on appeal 
Unless it ismanlfestly erroneous. ! 

: lU; iBankruptcy. > i 

Frank L. Upson, théïéferee in baflkruptcy to'wliom this case -was referred, 
foupd that the bankrupt had given to one ot his creditors— Nickerson— a deed 
io. ce^'taln real estate, ito secure a loan, taking baek a bond for t}tle; and held 
that the two instruments, taken, tog.6,t)ier, cdnstituted an equitaljle mortgage. 
He also ibUnd that Nickerson, witffln four months prior to the flling of tbe 
pétition in bankruptcy, ànd With knowledge that Booth (the bankrupt) was then 
insoiveat, brought suit in a state îcourt to foreclose hls lien. Upon judgment 
recpyerfid in this action the sheriff, l^vied. on the property in question. The 
référée found as a fact that the property wouldprobably not command a higher 
priée than the amount of the debt' secured upon It, if sold by the sberlff at 
pufcUc sale, but that, if it were tàken into the charge of the trustée in bank- 
ruptcy, and sold by him at priva te sale, it wOuld probably bring its market 
value, which was considerably greater. Hç concluded that an iujunction 
should issue forbidding the çredïtor and others from proceedlng under the 
levy, ahd also an ordèr dlrecting the trustée to proceed to recover possession 
of the îtroperty from the sheriff. ■ 

Lumpkin ^ Burnett, for trustée in bankruptcy. 
Strickland & Green, for créditer secured. 

NE'ÎV^MAIN', District Judge. In tljis case the action of the référée 
is approved. I think the property should go into the possession of 
the trustée, as much of it as is not already in his possession, and 
be sold by him for the best interests of the creditors. Of cour .e, 
existing liens must be carefuljy preseryed, and as little expense in- 
curred as is consistent with th,e proper administration of the estate. 
This case is not controlled at aU by the récent décisions of our 
appellate court construing section 23b of the récent bankruptcy 
act (In re Abraham, 93 Fed. 767, 35 G, 0. A. 592; Camp v. ZeUars, 
94 Fed. 799), but is controlled by sections 57e, 57h, in référence to se- 
cured creditors and the. value of their security, etc. My understand- 
ing is tliat in bankruptcy the court has power tOi Continue the trus- 
tée in possession in a case like this, where it appears to be for the 
advantage of the estate to hâve the mortgaged property brought 
into the bankruptcy court, and administered with the balance of 
the estate for the best intgrests of aU the creditors. The référée 
has examined into this matter on the spot, with thç, witnesses be- 
fore him, and it would bè unWise, and cbntrary, I think, to the recog- 
nized rule, for this court to interfère with his conclusion in the 
matter, unless it is manifestly erroneous. Suçh is not the case hère, 
and his décision in the matter must stand. 
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In re CRYSTAL SPRING BOTTLING CO. 
(District Court, D. Terinont. October 13, 1899.) 

1. BaNKRUPTCY — CORPORATIOKS — CaLL ON StOCKHOLDERS. 

Wlien the assets of a , banknipt corporation are insufflcient to pay its 
debts, the trustée, under direction of the court of banliruptcy, bas autlior- 
ity to call upon the stoclvholders to make good the unpald balance of their 
subscriptions to the capital stock of the corporation to an aniount net 
exeeeding the deflciency of the other assets as compared with the debts. 
3. Same— Statutory Liability of Dibectohs. 

Where directors of a corporation hâve incurred a statutory liability to 
creditors of the corporation by contracting debts in excess of the amount 
allowed by law, or by paying dividends when the company was iusolvent, 
sucb liability is not assets of the corporation in bankruptcy, nor a fund to 
be resorted to liy the trustée; and eonsequently its existence will not pre- 
vent the trustée from calling upon stockholders for the unpaid balance of 
their stock. 

î. 8aMB— JURISDICTION TO EnFORCB CaIJ.. 

When the trustée of a bankrupt corporation calls upon stockholders to 
make good the unpaid balance on their subscriptions to its capital stock, 
oompliance with the call is to be enforced by a suit in equity in the féd- 
éral district court in which the estate of the bankrupt is beiug adminis- 
tered. 

In Bankruptcy. 

Henry C. Ide and Harry Blodgett, for trustée in bankruptcy. 
Clarke C. Fitts, for stockholders of bankrupt corporation. 

WHEELER, District Judge. The capital stock ol this corpora- 
tion, organized under the laws of the state, was |50,000, divided 
into 2,000 shares of |25 each, on which |10 per share, amounting 
to 120,000, was paid in, and the balance of |15 per share, amount- 
ing to 130,000, remains unpaid. The trustle in bankruptcy repre- 
sents that, after realizing ail he can from the assets, a deflciency 
remains of about |28,000 for the payment of the debts proved, and 
asks to call in the balance unpaid on the stock for that purpose. 
That the corporate stock subscriptions are a primary fund for the 
payment of the corporate debts is well settled, and not disputed, 
but a call is necessary before unpaid subscriptions can be collected. 
The corporation in bankruptcy cannot act by its offlcers in making 
a call, and it can be done only by the trustée under direction of 
the court. That this is the proper mode is well shown by Scovill 
V. Thayer, 105 U. S. 143, where this course was taken and approved. 
Of course, thèse unpaid subscriptions are available only for, and to 
the extent of, a deflciency of other assets of the corporation for 
the payment of its debts. Beyond that would be collecting the«e 
unpaid subscriptions for the stockholders which hâve not been called 
for in their behalf, and is not within the scope of thèse bankruptcy 
proceedings. The laws of the state provide that no debts of such 
a corporation shall be contracted in excess of two-thirds of the 
capital stock actually paid in, and that a director assenting thereto 
shall be personally liable for the excess; and that, if the directors 
déclare and pay a dividend while the corporation is insolvent, or 
by which it became insolvent, knowing its condition, those assent- 
96 F.— 60 
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ing thereto shall be liable in an action on the statute for debts due 
from the corporation at the timai: V. S. §§ 3723, 3724. 

Some of the directors of this corporation are alleged by share- 
holders who hâve appeared to hâve become liable foj Some of thèse 
debts by assenting to them in excess of two-thirds of the capital 
paid ih, and for somé of thèm by declaring and paying dividends 
during insolvency; and thèse liàbijllties are set up as gecurities which 
should be reckoned in réduction of the debts to which they are 
applicablei or as assets of the corporation available for its debts, 
to meet the deficiency of assets for payment of the debts. Thèse 
debts arç, however, none the le^^ those ôf the corporation itself 
because the directors hâve become in some manner liable for them 
coUaterislly- The original liability is not substituted for nor 
changed^ that creàted by the statute is annexed to it without re- 
moving it. Institution v. Spragile, 43 Vt. 502. The crfeditor is not 
obligea to exhaust that remedj; nor bas the corporation, or the 
trustée of it in bankruptcy, ajay right to pursue it. It is not an asset 
of the (joi*p6ration, but security for the creditors, who may follow 
it or not, at their pleasure, with ail other securities', till they are 
paid in full. MerriU v. Bank, 173 U. S. 131, 19 Sup. Ct. 360. 

Some défenses by particular stockholders are set up, but are not 
considered now. The présent question is whether ft call for the 
nnpaid subscription should be mad* by the trustée, to be enforced. 
if not complied with, so far as'it lawfully can bej; and it appears 
now quite clearly that one for the amount of the subscription unpaid 
should be niade, and so eriforcediï , 

Some suggestions hâve beeû tuade as ito where suit should be 
brought non f allure to comply "with the call. According to Patter- 
son V. Lynde, 106 IJ.-Si 51&, IStipl G*. 432, there should be one suit 
in equity for adjustmett of ths'iwhole matter as to alli within the 
iuMsdictioni -This is mot sttehi* suit as the bankrupt could hâve 
brought; Scovill v. Thayer, ; lOSj U.S. 143. Therefore it is not 
within sections 23a and 23b o«f îtïje bankrapt aet; . limiting actions 
by the tbustfee to wtoe the bambfupt could sue. ,, This leaves the 
jtarisdifltioniofisuch aicase fts thiS, arising under tàe* bankrupt law, 
in the United States tourte;- Atehere.; the bankiiuptr^tate is being 
administesredi. tàe equitiés of the < parties can ail r«adi]y be made to 
appeau, and thè jwrisdietioniiOf «ach,a case more iproperiy belongs. 
Motion gtaBted; ahd call for payment byNovembeaCijlst ordered t» 
beenforcéâ by a suit io the Unitjed States courts. ! ;:•:: 
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(District Court, t^.'.Ô.Ï^^ W. D. Octôbéè 10, 1809.) 

lirroi.TrirBJLii* BANERDPJTOY^Isstta ^OpiInbolvekct— EsBMpT Propertt as a»- 

On tn^ triai bf a contested pétition ta Inyoloijtariy banknijptcy, In deter' 
mîhtog the issue as lid the soïveacy or Insolvency of' thé respondent, 
within *hé meanlng of Bankr. Act 1898, § 1, subd. 15,. ail the property 
which he owns is to be reckoned In computtag the amount of hls asseta. 
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exPept such as lie may bave transferred or concealed in fraud of créditera, 
but not excluding property whicia is exempt froin exécution by tbe laws 
of the State. 

In liankruptcj. 

W. K. Postou and Frank Zimmermann, for petitipning creditors. 
J. M. Gregory, for respondent. 

HAMMOND, J. The question is made on an exception to the évi- 
dence, and by asking an instruction to the jury, whether property 
exempt under the state statute from exécution at law is to be reck- 
oned in balancing the property and debts upon the issue of solvency 
or insolvency, as made by a contested pétition in bankruptcy. It is 
cntirely true, as stated by Mr. Justice Bradley in Re Bass, 3 Woods, 
;{82, Fed. Cas. No. 1,091, "that exempted property constitutes no part 
of the assets in bankruptcy, and that the assignée acquires no title 
to exempted property." Nevertheless it does not follow that it is not 
to be counted when determining the question whether he be solvent 
or insolvent. It is not a question of what constitutes assets in a 
court of bankruptcy, for that has not been reached as yet, but what 
«onstitutes a solvency that shall escape a condition of bankruptcy 
and the bankruptcy court. The bankruptcy statute provides, in sec- 
tion 1, subd. 15, as foUows: 

"A person shall be deemed insolvent within the provisions of this act when- 
fver the aggregate of hls property, exclusive of any property which he may 
hâve conveyed, transferred, concealed, or removed, or permitted to be concealed 
iir removed, with intent to defraud, hinder or delay his creditors, shall not, at 
;i fair valuation, be sutficient in amount to pay hls debts." 

This is probably as arbitrary a provision as is to be found in the 
statute. It was intended to wipe out, as with a sponge, ail that con- 
fusion which is to be found in previous bankruptcy statutes and 
décisions as to the meaning of the word "insolvency." It had also. 
the more comprehensive purpose of designating with absolute flxity 
the only class of persons upon whom the involuntary features of the 
bankruptcy statute should operate, namely, those whose property was 
not sufificient in amount to pay their debts. It does not proceed upon 
any theory that the debts will in fact be paid by the appropriation of 
the property to that end, nor upon the theory that as a matter of fact 
it is available for compulsory payment, but upon the theory that the 
défendant has sufificient property with which he may pay his debts 
if he ehooses to do so. It would destroy the fixity of the statutory 
définition if an inquiry were permitted as to the more or less difflculty 
there might be in making the property available under légal com- 
pulsion, and it would reintroduce into the law of bankruptcy as 
rauch or more confusion about the meaning. of the word "insolvency" 
than existed before congress determined to put the meaning of that 
term beyOnd ail question. Moreover, the language of the above- 
(luoted section is explicit. There is not the least ambiguity about its 
meaning. It leaves no room for any construction by implication or 
otherwise. Obviously, it was intended to give us a rule in mathe- 
matics, the terms of which are absolute. Congress had the most 
plenary power to so limit the opération of the bankruptcy statute, 
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an,îl, looking to the perplexities of the subject, public policy reqnires 
that effect shall be given to th.e statute as it is written. The learned 
Judge Ware remarked, in construing our bankruptcy act of 1841, 
"that it is a rule in the construction of ail statutes that when the 
statute covers the whole case, in ail its circumstances, and makes 
no exceptions, none can be made by the court." In re Marwick, 2 
Ware (Dav. 229) 233, Fed. Cas. No. 9,181. This wise rule is commend- 
ed everywhere. Mr. Justice Lamar, in Lake Co. v. EoUins, 130 U. S. 
662, 670, 9 Stip. Ct. 652, thus éspresses it: 

"To get at the thought of the mçanlng expreissed in a statutp, ^ eontract, or 
constitution, the flrst resort in ail cases is to the naturel signification of the 
worflg, in the order of grammatical atrangement in which the -franiers of the 
instrument hâve placed them. If the words convey a deflnite meaning, which 
involves Mo absurdlty, nor any contradiction of other parts of the instrument, 
then that meaning, apparent on the, face of thp instrument, mwst be accèpted, 
and néither the courts nor the législature havê the right to add'to it or take 
froffl It. ' So, also^ vphere à \aw is expressed in plain and unftmbiguous terms, 
whether those terms ars gênerai orilimltedi the législature should be intended 
to mean what they hâve plainly-expressed, and consequently: no room is left 
for construction." . 

If congress had intended to exclude from the terms of this défini- 
tion pft^perty exempted by law from exécution, thè phrasing of the 
statute would hâve contained the exception either explicitly or by 
necessary implication, — as if the statute had used the phrase, "the 
aggregate of hîs property subject to exécution at law/' or "the ag- 
gregatç of his propertjr available for the payment ôf liis debts," or 
"the aggregate of his property, except such as is exepiipted by law"; 
and it is most natural that the language of the statute should hâve 
taken.sopie such fornx if it had been the intention to exclude from 
the Gount the value of the exempted property. It might hâve been 
best for congress to hâve made that exception, but.it is neither ab- 
surd npr in any sensé, unwise t.hat it should, in the fuiftherance of 
its deterwination to give us a fixed rule, hâve made no exception at 
ail. Again, ,the statute does in f act contain, in its , language one 
particuiar exception, and it contains no jnore. H anqther exception 
had been intended, it would hâve been expressed along with that 
which waSi signiflcahtly declared. So, taking it aU together, there 
seems tp be no occasion for any construction by inn)lication, but a 
necessity : for foUowing the ordinary rule laid down by Ifr. Justice 
Lamar -in the quotation above giyen. 

One of thedearned counsel (Mr. Zimmermann) suggests that this 
exempted property should be excluded beçause, being a homestead, it 
is not mider the control of the défendant. He cannot sell it or use 
it in payment of his debts without the consent of his wife. But we 
ail knoW'that a complaisarit wife generally will do what a good hus- 
barid ;a8ks her to do in such matters ; and in this very case his coun- 
sel, Mr. Gregory, undertakes that the défendant shall procure his 
wife to sign a deed that shall convey the homeste id to a trustée 
in bankruptcy, if one should be appointed in this cf. se, or to other- 
wise convey it in trust to pay thèse debts. This incident itself illus- 
trâtes the confusion tbat might enter into the considération of the 
question if we should once break, down the rule hj admitting the 
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exception now suggested; and at another time some other equally 
plausible exception may be suggested, — such, for example, as tkat 
équitable assets should not be counted, but only those whicli are 
légal and leviable at law, — so that from time to time we would in- 
corporate, now one exception, and then another, until the test of 
solvency would become that prescribed by the particular judge, and 
not that furnished us by congress. Our inquiry would be compli- 
oated with a multitude of collatéral investigations of the status of 
eacli parcel of property to détermine, if it be available, by compulsory 
process, for the uses of creditors; and our rule in mathematics 
would become a véritable pons asinorum to the juries and the judges. 
It is my opinion that no exception can be made but that very one 
which is found in the statutory définition, and that consequently the 
value of the homestead must be included in the aggregate of thç 
defendant's property, notwithstanding its exemption from exécution 
at law. Although not leviable, it may be used voluntarily for the 
payment of thèse debts, which is enough to satisfy the statute. 
Ruled accordingly. 



In re WIENER & GOODMAN SHOE 00. 

(District Court, E. D. Pennsylvania. May 17, 1899.) 

No. 3. 

1. Bankrdptcy— Provablb Debts — Riohts of Assioneb. 

Where, under the law of the state, the assignée of a nonnegotlable 
judgment note takes it subject to ail equities and défenses available 
against it in the hands of the assignor, he will not be entitled to prove 
it as a claim against the estate of the maker in banliruptcy, unless the 
assignor could liave done so. 

2. Samk^Objections to Proof — Unpaid Subscriptfon to Corpohatb Stock. 

Where a ereditor of a corporation is also a subscriber for its coi-porate 
stock, and his subscription bas not been fuUy paid, he will not be allowed 
to prove his claim against the estate of the corporation in bankruptey 
until he has paid the balance remaining due on his subscription. 

In Bankruptey. ^ 

Appeal by Simon Wiener, as a créditer of the bankrupt corpora- 
tion, from an order of the référée in bankruptey disallowing liis 
claim against the bankrupt. One Albert Wiener, being a subscrib- 
er for capital stoclv in the corporation, paid into its treasury one- 
half the par value of the stock subscribed for; and about a month 
later he received from the corporation a sealed instrument in the 
form of a nonnegotiable promissory note, payable to himself, for the 
same amount, whicli he assigned to his brother, the présent claim- 
ant. The référée held that the note was without considération, and 
was not a provable debt against the corporation in banlcruptcy, in 
the hands of an assignée. 

Charles J. Hepburn, for claimant. 

John W. Wetzel and James F. Campbell, for creditors. 

Wilbur F. Sadler, for bankrupt. 
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;3Kl#fîEfiS0N, District Jud^èi' IVe àgree with tbe cbncltiëîôli of 
th^ leâ^rned référée. Undçr tbe 'PennsylVania law, Simon \yiener 
tdpkjtte judgment note in c6ritr6versy subject to ail thè èqùities 
and d'éfènses that would haVë Beèn available against it if it had 
rémaiiie<i in tUè hands of hisbrôtlier, Albert. In addition to the 
cases cited by the référée, we tahy add Reineman v. Rdbb, 98 Pa. 
St. i7i; Theyken v. Machine Oo., 109 Pa. St. 95; Geigèr t. Peter- 
son, 164Pa. St. 352, 30 Atl. 262; and Bànk v. Eoesslér, 186 Pa. St. 
431, iO Xtl. 963. This rule does nbt apply in its ftillness to the 
assignée or indorseé of oveïdue negotiable paper, but the restric- 
tion in faior of such paper is obVibùsly not applicable to the sealed 
instruflient nôw under consideratioEi. 

Oneâèf^^e to the, note iij thè hauds of Albert Wiener was the 
fact tbat Me still owed ïhe c6mpany upon his contt-act of subscrip- 
tion to the capital stock. This défense is now at the service of 
thé otlièr èredîtoi-s, for it certaiûly cannot be endilred that a cred- 
itor, whb IS also a debtor, of an insolvent, and is thërefore with- 
holding money to which his fellow creditors are entitled, shall be 
allowed to take away from them part of the other assets of the 
bankrupt. He cannot be permitted to diminish a fund that he is 
under obligation to increase, and thereby deprive the other cred- 
itors of money that it Kould bç his duty immediately to return. If 
the Company had continued to be sol vent, it might or might not 
hâve been at liberty, under ail cireumstances, to set off his sub- 
scriptioii against its liability on the note. That point is not now 
involved, for the fact of insolvency has supervened, and this créâtes 
a situation iû whieh thé rîghts of other creditors must also be con- 
sidei'ieâ.ît would be highly inéquitable to allow bim to apply a 
part of the assets for his own benef t, until he has piit into the fund 
the money that he justly owes. B^e must çease to be a debtor be- 
fore he can enforce his claim as a créditer. The appeal is dis- 
missed; and the action of the référée is conflrmed. 



In re CAEOLINA COOPERAGB 00. 
(District Court, E. D. North Carolina. October 13, 1899.) 

Bankrdptoy^-Gommissions of TnUSTBBS. 

Bankr. Aet 1898, § 48a, providing thftt trustées in bapkruptcy shall be 
eompensàted for their services by cominissions, not exceedlng a certain 
percentage, on the sums pald as dividends and commissions by the estâtes 
adminlstered, is mandatory, and must be foUowed; and a coiu:t of bank- 
ruptcy has no authorîty to allow to a trustée a lumplng sum in lieu of 
commissions calculated as the act directs. 

Samb— BBRViCBis AS Agent dp Coubt. 

Wheré, at thè timé of the bankrupt's adjudication, its property was in 
the hands of a sheriff under an exécution levied, and the court of bank- 
ruptcy ordered the marshal to take the property, and appolnted an agent 
to make sale thereof, who took possession, and advertised the sale, and 
was thereafter elected trustée of the bankrupt's estate, and then made the 
sale, lidd, that he was not entitled to compeiîeatipn for services rendered 
as agent of the court, in addition to the commissions to be allowed him as 
trustée. 
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8. SaME— PlUORITT OF ClAIMS— WORKMBN AND SeKVANTS. 

The président of a business corporation, who bas suprême authority in 
managing and directing its affairs, and receives a salary of |700 per 
aunum for his services in that capacity, la net a "worlmian, elerli, or serv- 
ant" of the corporation, within tlie meaning of Bankr. Act 1898, § 64b, 
giving prlority of payment ont of bankrupt estâtes to wages due to such 
persons. 

4. Same— Àttohnbts' Pees. 

In a case of Involuntary banijruptcy, where ail the bankrupt' s property 
was taken from the possession of a sherifï, and sold under orders of the 
court of bankruptcy, and thereafter there was no litigation direetly inter- 
esting the bankrupt, or in which he was actively engaged, so that the 
bankrupt's attorney had no duties to perform except to fill out the sched- 
ules, and give légal advice, hdd, that an allowance of $75 to such attorney 
was excessive, and should be reduced to $25. 

6. Same — Rbceree's Expense Account — Clehk Hire. 

A référée in bankruptcy is not entitled to charge, as a part of hls ex- 
pense account against an estate administered before him, the cost of 
"clérical aid." There is no authority for the hire of a clerk by the référée. 

6. Same — Fee to Attoisnev of Trustée. 

The court of bankruptcy. In its discrétion, may refuse to allow a fee to 
the attorneys for the trustée in bankruptcy, when the same attorneys 
hâve been allowed a fee as attorneys for the petitioning creditors, whieh 
covers any services rendered to the trustée or the estate. 

In Bankruptcy. On final report of référée in bankruptcy. 

PURNELL, District Judge. Tliis case is again before the court 
upon the final report of the référée and settlement of costs. But 
two itenis are excepted to. 

First. The allowance of flOO to the trustée in lieu of the 3 per 
cent, commission allowed iDy the statute. This exception is sus- 
tained. Section 48a, Act 1898, provides a trustée shall receive 
as fuU compensation for his services a fee of |5, and commissions 
not to exceed 3 per cent, on the flrst $5,000 or less, etc. Even if 
the statute had not thus limited the compensation of this offlcer, 
the United States suprême court, in rule 35. § 3 (18 Sup. Ct. ix.), 
has done so in the following language: "The compensation al- 
lowed to trustées by the act shall be in full compensation for the 
services performed by them; but shall not include expenses nec- 
essarily incurred in the performance of their duties and allowed 
upon the settlement of their accounts." This is conclusive. Nei- 
ther the, référée nor judge can make an allowance in violation of 
the statute and rules. But it is S(aid the trustée was an agent of 
the court for the sale of the property of the bankrupt corporation. 
The facts are that ail the property of the bankrupt was in the 
hands of the sheriiî under an exécution issuing from a state court, 
when it was, under an order of this court, taken into possession by 
the marshal. On account of the expense incident to preserving 
the estate, a sale was ordered, and 0. L. Taylor, by consent, ap- 
pointed agent to make the sale. Af ter this the same gentleman 
was selected as trustée, and made the sale after such sélection. 
The only service performed before such sélection was to take pos- 
session of the property and advertise it. Thèse are services the 
bankruptcy act contemplâtes the trustée shall perform, and when 
the sale was actually made he was trustée. The référée proposes 
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to ameiid,;bi8 report by allowing the 3 per cent, cojnmîssîon, and 
then a ^spécial allowance as agent to make this sale. This would 
be an évasion the court cannot countenance. It ia net contem- 
platèd in the law. Allowances are in the sound judicial discrétion 
of the court. Suppose the sale was made as agent of the court, 
as contended, then ail the services performed by the trustée were 
to receive and hold the proceeds of sale, and his maximum coni- 
missions are not to exceed 3 per cent. The minimum commissions 
would be àUowed. Both agent and trustée being the same, the 3 
per cent, is ample compensation for ail the services performed, 
and the only compensation allowed under the act. As before said 
in Ee Woodard, 95 Fed. !)56: "One of the purposes of the act of 
1898 in establishing a uniform System of bankruptcy was to avoid 
what was the principal cause of the repeal of the bankruptcy act 
of 1867, — excessive fées and great expense.'' This being so, the 
law should be administered at the minimum cost consistent with 
efficient service. This being the manifest intention of congress, it 
is incumbent on the bankruptcy court and its offlcers to so admin- 
ister the law. To do otherwise is to violate the law. Tarties 
should not accept office under the bankruptcy act in ignorance of 
the f eés allowed by law ; and when tliey inadvertently do so, and 
are dissatisfied with the fées allowed, they can relieve themselves 
of the burden without the nominal expense of a postage stamp, by 
a few Unes resigning the trust, sent under a frank as officiai busi- 
ness. Vacancies can always be flUed without much delay. The 
trustée will be allowed the 3 per cent, commissions as provided in 
section 48a, rule 35, and no more. 

The second exception is to item i, as to debts having priority and 
to be piaîd in fuU, as foUows: A. H. Slocumb's salary as président 
of the bankrupt corporation at a rate of f 700 per annum from Oc- 
tober 27, 1898, to Janiiary 27, 1899,— 1175. This exception is sus- 
tained. No authority can be cited for the contention that this 
debt, if it be'a debt, should hàye priority over daims of persons 
whose funds hâve been swallowed up in the bankrupt corporation, 
but the spirit of the law and the décisions is against it. The cita- 
tion of the définition of "wage earner" in section 1, subsec. 27, 
cannot aid the claimants. This définition was intended for other 
sections of the act, as a cursory examination will show any logical 
mind. But the section, and the only section, under which it is 
claimed 81béumb has a priority, is section 64b, which limits the 
priority of wagès to be paidto workmen, clerks, and servants which 
hâve been éarned within three months. Slocumb was neither a 
workman, a clerk, nor à servaiit, in the sensé in which thèse limit- 
ing words are uséd. If congress had intended this provision to 
extend tô présidents of commercial corporations, it would hâve 
said so. Présidents 6f such corporations do not generally act as 
workmen, clerks, or servants, but exercise authority over thèse 
classes, occasionally arbitrary and oppressive, but always in a way 
to let them know the président is not one of them. There is no 
évidence before the court that Mr. Slocumb was an exception to the 
gênerai rule; no évidence he did any work; no évidence he kept 
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tlie books, or even the minutes, of tte corporation, as clerk, or 
acted in the capacity of servant. He was not a servant, for he 
had no master over him, but was presumably suprême in the body. 
Men who hâve attained position, and in their own minds regard 
themselves as rulers, often in a bombastic way proelaim them- 
selves the servants of the people. It is diplomacy, and in some 
quarters regarded as good form. Possibly. in this way, a prési- 
dent of a commercial corporation may regard himself as the serv- 
ant of the corporate body, but this is not what is contemplated in 
tlie statute. The classes to whom it was evidently the intention 
of congress to give priority is that class who labor and serve; par- 
ties who, under the laws of some states, would hâve a lien, or at 
least be preferred to other creditors in the settlement of an estate. 
The président of a commercial corporation does not fall under this 
head. The same view of this section was taken by l'hillips, district 
judge. Western district of Missouri, in Re (Trubbs-Wiley Grocery 
Co., 96 Fed. 183. The case was almost "on ail fours" with the one 
at bar. The learned judge says: 

"Indeed, it would présent a remarkable feature of the banknipt act if tlie 
managing o/flcers of a business corporation eould vote themselves salaries ad 
libitum, and after, by their management, wrecking the company, and inviting 
an adjudication in bankruptcy, they could, to the exclusion of other creditors 
of the concern, whose nioney and property they had obtained on crédit, come 
in as preferred creditors to the exclusion of such gênerai creditors." 

The président of a corporation was evidently not in the mind of 
the lawmakers. This claim cannot be allowed a priority, and 
will be stricken from that list. 

The attorney's fées which the court may allow under section 64, 
subsec. 3, must be reasonable. In view of what has already been 
said, — the course of the proceeding, and the fact that there has been 
no litigation, since the sale, in which the bankrupt was directly 
interested or actively engaged, — it is évident that an attorney for 
the bankrupt would not hâve had onerous duties to perform, or any 
duty other than fllling out blank schedules, and giving légal advice. 
Seventy-flve dollars for this service is excessive. Twenty-five dol- 
lars is ample and reasonable for the service which could probably 
be required in connection therewith. It is therefore ordered that 
the allowance to the bankrupt's attorney be reduced from $75 to 
|2o, and no more paid by the trustée on this account. 

There is no authority for the hire of a clerk by a référée, and the 
item in the referee's expense account of $10 for "clérical aid and 
stationery" is disallowed. There is no voucher flied for the sta- 
tionery, as required, which is probably the smallest part of the 
item. Such items, under rule 35, § 2 (18 Sup. Ct. ix.), can only be 
allowed by order of the judge. If a référée could thus hire a clerk 
at .$10, he could hire some one to attend to ail except the judicial 
duties of the office, while he attended to other business, and thus, 
under an act and rules limiting his compensation in plain ternis, 
inerease the cost of a proceeding in bankruptcy far beyond any of 
the extravagance under the act of 1867. This item will be stricken 
from the expense account of the référée. 
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The ruliiig of the référée refusîng to recommend a fee to the 
attorneys for the trustée on the ground that the sàme attomeys 
are alloweà ^ fee as attorneys for the petitioning creditors, which 
covers ahy service rendered in this behalf, is afflrnled. The aîîow- 
ance of any attorney's fee is a matter within the sound judicial dis- 
crétion of the court (section 64, subsèc. 3), and should be exercised 
in accordance with the spirit and purposes of the act as to costs 
and expenses, due regard being alWâys paid to the ends of justice,, 
equity, and eConomy. 

There are other items in the final report which do not seem to be 
in exact Compliance with the intent of the bankrupt law, but, hav- 
ing passed the scrutihy of the couUàél representing ail the parties 
interested, it is presumed upon ëxplànation thèse items are satis- 
factory to ail, ând, except as herein otherwise decided, the report is 
aflarméd. 



In re BAÏOER. 

(District Court, D. Kansas, Finst Division. September 9, 1899.) 

1. BANKHUPTçTf-^AuREST OF Baïskuûpt ON State Process— ReleasB ON Ha- 
BEAS Corpus. ' , 

Wherè à bîinkrupt, Hàving been arrèstèd. on civil proèess isisulng from a 
state cotirt, applies to a court of bkiikruptey tô bé dlscharged from 
such arrest on liabeas corpus, he cannot be released if the debt or claim 
on wlilch the process Issùed is one' whicti would not be afCected by his 
discharge în bankrnptoy. Although gênerai orderNo. 30 authorizes hi» 
release if the debt or elalm is one provable in bankpuptcy, yet this rule 
must yleld tp the nipre restricted provisions of, section 9 of the acU 
whiçh régulâtes the ^ubject. 
8. Same. , ' ' ' ' ' ' 

A judgment in a bastardy proceédlng ' brought agairist the putative 
fatherinthe namé of the state, ând by thé public prosecutor, accordiilg to' 
the stalfelaiv» ajdjudging him to pay a certain montljly sum to the mother 
of the cljiW fpr Its inaîptenanqe a.nd éducation for the period of 10 years, 
and to securè SuCh /pajfnîen;^ by à bond with suretieS, is not such a debt 
as wlll bé ffeleasèd by his discharge in bankruptcy; ànd hence, if he is 
arreSted, ; diiring the^ bankruptcy proceedings, for failure to furnish the 
bond regtared, and comjnftted, the court of bankruptcy will not set him at 
liberty on habeas corpus. ! 

In Bankruptcy. On bànkrupt's application for tvrit of habeas cor- 
pus. 

W. F. Kiggà, for petitioner. • 

E. A. Enright and L. W. Keplinger, opposed. 

HOOK, District Judge, This is an application for a writ of ha- 
beas corpus. Oii January 28, 1899, the petitioner was found to be 
the father of a basta,rd child by the judgment of the district court 
of Wyandotte couiaty, Kan., in an action brought in the name of 
the state on the relation of Birdie Dysart, the mother of the child. 
By the judgment, Baker was charged with the maintenance and 
éducation of the child, and for that purpose he was required to 
pay to the mother the sum of $10 per month for the period of 10 
years, and to secure such payment by a bond with sutticient sure- 
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ties. In default of bond he was adjudged to be committed to the 
county jail of Wyandotte county. , On July 8, 1899, Baker ôled his 
pétition in bankruptcy in thiâ court. He scheduled two items of in- 
debtedness,— one to Ella A. Baker in the amount of |100, and the 
other the judgment referred to, which he spécified as an indebted- 
ness to the mother of the illegitimate child. No assets were listed 
except a small amount of exempt property. On the lOth of July, 
1899, the petitioner was duly adjudged to be a bankrupt. At the 
time fixed for the meeting of creditors to prove their clairas no one 
appeared, and no claims were proven against the bankrupt's estate. 
Having neglected to give the bond required by the state court in the 
bastardy proceeding, lîaker was conflned by the sheriff in the county 
jail of Wyandotte county, Kan. To relieve himself of such confine- 
ment, this pétition is flled. 

Sections 752 and 75.3 of the Revised Statutes anthorize the grant- 
ing of the writ of habeas corpus where the prisoner in jail is in cus- 
tody in violation of the constitution or of a law of the United States. 
General order in bankruptcy No. 30 (32 C. G. A. xxx., 89 Fed. xii.) 
suppléments the statute, and, among other things, provides that: 

•If the petitioner during tlie pendency of tlie proceedings in banljruptcy 
be arrested or imprisoned upon process in any civil action, the district court 
upon his application may issue a writ of habeas corpus to briug him before 
the court to ascertain whether such process has been issued for the collection 
of any claim provable in bankruptcy and if Èo provable he shall be dis- 
charged; if not, he shall be remanded to the custody in which he may law- 
fuUy be." 

Section 9 of the bankrupt act, in providing for the exemption of 
the bankrupt from arrest upon civil process, makes an exemption 
when the process is "issued from a state court having jurisdiction, 
and served within such state, upon a debt or claim from which his 
discharge in bankruptcy would not be a release." It will be ob- 
served that the language of the order is more comprehensive than 
the terms of the statute. The former provides for the bankrupt's 
release upon habeas corpus if the arrest or imprisonment complained 
of is upon a claim provable in bankruptcy, while section 9 of the 
act permits of his arrest if it is based upon a debt or claim from 
which his discharge in bankruptcy would not be a release. A simi- 
lar variance in phraseology existed between section 26 of the bank- 
rupt act of 1867 and No. 27 of the gênerai orders made in pursuance 
of that act. The concluding clause of section 20 of the act of 1867 is 
as follows: 

"No banlirupt shall be liable to arrest during the pendency of the pro- 
ceedings in bankruptcy in any civil action, unless the same is founded on 
some debt or claim from which his discharge in bankruptcy would not re- 
lease him." 14 Stat. 529. 

General order Xo. 30 under the act of 1898, and No. 27 under the 
act of 1867, are identical, excepting in a single instance, where the 
Word "référée" in the former rejjlaces the word "register" in the 
latter. The order must yield to the terms of the statute, and the 
test of the legality of the bankrupt's imprisonment is not whether 
the claim or demand upon which it is based is provable against the 
bankrupt's estate, but it is whether his discharge in bankruptcy 
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would operate as a. releasè of the ciàip:^ or demand. The décisions 
of the courts under thé act of 1867 fuîly sustàin this view. In re 
Eobinson, 6 Blàtchf, 253, Fed. Oàs.îÎQ. 11,939; In re Patterson, 2 
Ben. 156, Féd. Cas. No. 10,817; In reWWtehousè, 1 Low. 429, Fed. 
Cas. No. 17,564. Varions kinds of demanda are provable in bank- 
ruptcy, yet the bankrupt's dischargë does not operate to "release him 
from further liability tbereon. In the petitioner's case it may be 
said that, even if the judgment rendered against him in the state 
court were provable against his estate, — ^though this is not at ail 
dear, — the important question still remains whether his dischargë 
in bankruptcy would operate as a release of the judgment. If it 
would, he should be discharged fropi imprisonment; if not, lie should 
be left in the custody of the sherifE of Wyandotte county. Section 
17 of the act of 1898 provides that a discharge in bankruptcy shall 
release a bankrupt from ail his provable debts excepting those fall- 
ing within certain classes therein enumerated. However, as the re- 
suit of the interprétation of the différent bankrupt laws by the 
courts, and the ascertainment of the intent and purpose of congress 
in their enactment, various other claims and judgments than those 
speciflcally enuinerated therein hâve been determined to be not af- 
fected, nor the liability of the bankrupt thereon impaired or released, 
by his discharge in bankruptcy. Some demands, although in the 
form of judgments, are held not to be debts within the meaning of 
that term as used in the acts ; and others, though within the let- 
ter, are held not to be within the spirit, of those laws. Thus, under 
the act of 1867 a judèmeiit for a fine was held not to be a debt prov- 
able in bankruptcy. The word '^debt," as found in the act, wàs 
used in its légal or limited sense, and not in its popular and en- 
larged signiftcàtion. In Ee Sutherlànd, Deady, 416, Fed. Cas. No. 
13,639, the court said that to place such an obligation in the class 
of ordinary debts aiïected by the bankrupt law would, in effect, be 
allowing the national government, through its courts, to grant par- 
dons for criûiés committed against the state, and that such resuit 
was certainly not in contemplation when the act was passed. The 
same conclusion was reached by the suprême court in Spalding v. 
New York, 4 How. 21, afflrming 7 HiU, 301, 10 Paige, 284. To the 
same effect is Macy v. Jordan, 2 Denio, 570. A debt due to the 
United States is not released by a discharge of the debtor in bank- 
ruptcy unless the bankrupt act expressly and speciflcally so provides. 
The leading case upon this subject is U. S. v. Herron, 20 Wall. 251, 
where it is held that the act of 1867, which provides in gênerai 
terms that the certiflcate should release the bankrupt "from ail 
debts, claims, liability, and demands which were or might hâve been 
proved against his estate in bankruptcy," did not atïect a daim 
due to the United States^ although it might prove its debt, and se- 
cure priority of other creditors. The suprême court announeed the 
broad doctrine to be that no gênerai words in a statute devested the 
government of its rights or remédies. It is familiar doctrine in 
England that where an act o* ')arliament is gênerai, and thereby 
any prérogative, right, title, or interest is devested or taken from 
the king, he shall not be bound thereby unless tliere are express 
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words extendîng the provisions of the statute to him. Thus it is 
held that the ordinary statutes of limitation do not apply to tlie 
government unless made so by express ternis, and it has frequently 
been decided tliat debts due the crown are not released by a dis- 
charge in bankruptcy under the English bankrupt acts. It is said 
that "the most gênerai words that can be devised" do not affect the 
king in the least, if they raay tend to restrain or diminish any of his 
rights and interests. Magdalen Collège Case, 11 Coke, 74, And 
the suprême court, in Dollar Sav. Bank v. U. S., 19 Wall. 239, holds 
that "the rule thus settled respecting the British crown is equally 
applicable to this government, and it has been applied frequently 
in the différent states, and practically in the fédéral courts." Va- 
rions state courts hâve held that this exemption from gênerai ternis 
of législative enactments applies to the states not only in their 
united, but also in their separate, sovereignties, and that the daims 
of a state are not within provisions for the release of debts owing 
by the bankrupt upon his discharge in bankruptcy unless expressly 
made so. The législature will not be taken to hâve postponed the 
public right to that of an individual except in cases where such 
purpose has been most plainlv manifested. Com. v. Hutchinson, 10 
Pa. St. 466; Saunders v. Coni., 10 Grat. 494; Connecticut v. Shelton. 
47 Conn. 400; Johnson v. Auditor, 78 Ky. 282. 8o far as coucerns 
this question, there are two points of diiîerence between the act of 
1867 and the one now in force. Section 57, cl. "j," of the présent 
act provides that debts owing to the United States, or a state, or 
some subdivision thereof, as a penalty or forfeiture, shall not be 
provable except for the amount of the pecuniary loss sustained, with 
costs and interest. No such provision appears in the act of 1867. 
action 17 of the présent act exempts from release of provable debts 
such as are due as a tax levied by the United States, the state, or 
some subdivision thereof. Language of the same import appears 
in the act of 1867, but it is not found in the section relating to re- 
lease of the bankrupt's debts. Thèse différences are insufficient to 
indicate an express intention on the part of congress in the passage 
of the présent act to establish a différent rule as to the devesting of 
the government, national or state, of its rights or remédies from 
that which obtained under the act of 1867 as construed by the su- 
prême court in U. S. v. Herron, supra. If congress had intended 
that the bankrupt's discharge should operate.as a release of his 
debts owing to the government, it would undoubtedly hâve so pro- 
vided in unmistakable terms, especially in view of the rule of con- 
struction which has been established and so uniformly foUowed for 
so many years. 

It has been held that a judgment for alimony is not released by 
a discharge in bankruptcv. In re Lachemever, 18 N. B. K. 270. Fed. 
Cas. No. 7,966; In re Foye, 2 Low. 399, Fed. Cas. No. 5,021. The 
contrary is held in Ee Houston, 94 Fed. 119. Whatever may be the 
correct rule respecting an award of alimony, it is not governed by 
the same principles that apply to a judgment in a bastardy proceed- 
ing, which, in Kansas, is substantially a prosecution brouglit in the 
name of the state, and carried on by the public prosecutor, for the 
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«nfoEçement ofja, policç. jç^gul^tion. , Tlie history an^-jj^^sl^tiw on 
this, subject sboiwpthat th,^;;OÏ?ject ai^d\purpci^ ,of ^"$,00^ àçt^ria^ 'tlje 
one under whieli ;the petiti,QHfir,TiV|ai;S pij-ospcuted is to jprotjçct tUç pjib- 
lie from the rçspon^ibility and Wdw that w©pld J?e ca^^^ upon it 
by the criminal; apt of the putative father, and ,tp mj^eve society of 
the costof the i maintepanfle and éducation of tb^, ÏÛegitimate off- 
-spring. In somiS; States the conipiaint, is, brougïtt by the ovei-seers 
of the poor or, qther of9cip.l^ intriisted with the administration of 
the flaws relating to persons ; :vy^bose maintenance is or nxay become 
a charge upon the public, i In' some states the prosecni;i6iv is insti- 
tiftedin the name of the jtown liablÇ; for the maintenanpe of the 
child; in otbejrs by the town where tiie mother and çhild hâve pro- 
cured a settlepent, in,;Caif^ the mQther ghall refuse*; to prosecute; 
in others in thç name of the people, or,, as in Kansas, jn the name 
of the state. îi» spme jurisdictions the, complaint is broiight in the 
name of the people, or state, or som,e subordinate division thereof, 
on the relation of the mother as proseputing witness, while in others 
the imother bas no record connection with the, proceedihgs, unless 
it be in the capacity ot,,a>:'ïVitness. jjn almost every,.^tate, however, 
the, pyosecution is eithër ^p fhe napie pf or is conti;olîed by the pub- 
lic authoritiesi,; and it wiil ibe noticed th^t in Kansa^. the county at- 
tomeys of the various counties are çharged with, the , coiiduct of 
the prosecutiofl. The proceedings against the petitioner Jn the state 
court were under chapter 47,1 Gren. St. Kan. 1889, beiing "An act pro- 
viding for the maintenajOiÇe and support of illpgitin^ate ciiildren," 
the principal features of whiçh bearirig,upon this inqpiryare as fol- 
loTVS; When any unina,ri^ed wonian shall make wr|i(ten complaint, 
und^r path, bofore a justice of : thp.peaçe, charging a perron with be- 
ing the father pf a bastà^'d child 0^ ;(v^ch sheispijegpqtat or bas 
been deliveréd, the justice issues his warrant, and the fjefendant 
is arrested, and brought befpire him. . The prosecutjpn is in the name 
of the state of Kansas on the relal^ion of the proseçuti,ng witness. 
The inquiry before the justice is in the nature of a prelirainary ex- 
amination, and, if his détermination i^, against the défendant, he 
is reqùired to enter intp a recognizançe fpr his apjieapance at the 
next term of the district court, or b^ conanitted to jail, If the dis- 
trict court or jury in such state ponf^ flnd against the défendant, 
"he shall be adjudged the father of. such child, and, stand charged 
withthe maintenance and; éducation thereof." Tho: district court 
enters judgment accordingly, and makes such ordep, ,as seems just 
to it for securing the znaintenance and éducation oftie child by the 
annual payment to the motber, orif she be dead, or ^n improper per- 
son to reçoive the same, to such other person as thç court may di- 
rect, of such sum of mon^y a» the coui^t may ordeç,; and payable at 
such times as may be adjudged proper. The judgment shall require 
of the defen,dant that he spcure the payment ,of the; i sum adjudged 
by good and suflicient sureties, or, in default thereof, that lie be 
committed to jail until the security.is given; but the imprisonnient 
cannot exceed one year.. Execution may issue on the judgment 
vs'henever any amount ,is due on the same. , Afterj the arrest, the 
trial and proceedings of the prosecution before the justice and in 



IN RE BAKER. 959 

the district court are governed by the law regulating civil actions, 
except as otherwise especially provided. The proseeuting witness 
may at any time before final judgment dismiss the suit, if she shall 
enter of record an admission that provision for the maintenance of 
the child has been made to her satisfaction. The several county at- 
torneys within their respective counties are charged with the prose- 
cution of ail cases originating raider the act. The suprême court 
of the state, in a number of décisions interpreting the act and de- 
fining its objects and purpose, has said that the obligation sought 
to be enforced is not based upon contract, either express or implied; 
that the proceeding is not a suit to recover a simi of money owed by 
the défendant to the complaining party; that the judgment ren- 
dered is not a debt, within the meaning of the constitution, prohib- 
iting imprisonment for debt except in case of fraud; that the moral 
duty of the father to make provision for the support of his illegiti- 
mate offspring is made a légal duty by the statute; and, flnally, that 
the proceeding, which partakes of both a criminal and civil charac- 
ter, is a police régulation, designed to require of the putative father 
that he secure the public against loss and expense in the maintenance 
of his child, which might otherwise become a public charge. 

There is no merit in the contention that, because a judgment is, 
generally speaking, a debt, it is like any other debt in the adminis- 
tration of the bankrupt law. The character of the claim upon which 
the action is brought and the nature of the proceeding enter into 
and détermine the character of the jndgment when brought into a 
i!0urt of bankruptcy. Nor is it signiflcant that an exécution may 
issue to enforce the collection of the judgment against the peti- 
tioner. The collection of a fine and costs imposed for violation of 
a criminal statute is frequently enforced by that writ. It has been 
held that a judgment obtained under a statute of Connecticut, 
whereby the bankrupt was ordered to make certain quarterly pay- 
ments for the maintenance of a bastard child of which he had been 
adjudged the putative father, was not within the meaning of the 
term "debt" as used in the bankrupt act of 1841. In re Cofton, Fed. 
Oas. ]Sro. 3,269. gee, also, Com. v. Erisman, 21 Pittsb. Leg. J. 69. 
At common law a father was bound for the support of his legiti- 
mate offspring, and the obligation was a continuing one during its 
minority. It was never intended by any bankrupt law that the 
parent ghould be released from such an obligation by his discharge 
in bankruptcy, and, if means were prescribed for the enforcement 
of the duty against a neglectful father by a proceeding in court, 
the remedy wonld be equally without the provisions of a bankrupt 
act. There is no différence in principle between such a case and 
the one under considération. The statute supplies an omission of 
the common law, and also charges the father of an illegitimate child 
with its maintenance and éducation; and, on account of the uncer- 
tainty of its paternity, an order or judgment of filiation is provided 
for after due hearing. That such obligations are put into a con- 
crète fonn by the judgment of a court for their better enforcement 
can afford no cause for a release therefrom by a discharge in bank- 
ruptcy. The application of the petitioner will be denied. 
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UNITED STATES V. PRICE et ai. 
(District Court, D. Kentucky. OctQber.20, 189».) 

1. \yiTNESS-T;BXE)(ipï.ION FROM PbOSIJcUTION — WlTNESS IN PrOCEKDING FOR 

Violation op Iîîte rstate CômMB!RCe Law. 

■ Act Fiebi lî; 1893, § 1 (27 Stat..443, c. 83), provides that "no person shall 
te excused from attending and tesjtjfying * * * in any cause or pro- 
ceeding) «riminal or otlierwise, ba!ied,upon, or growlng out of, any alleged 
violation of [the interstate commercé act] on the ground or for the rea- 
son that the teêtimony or évidence • * * " requlred of him may tend 
to eriminaté hlm or subject him t6 a penalty or; forfeiture. But no per- 
son shall beprosecuted or subjected to any penalty or forfaiture for or 
«n accountof any transaction, matter or thing concerning which he may 
testify * *■ * in any such ca'ge or proceeding." Hèld, that the am- 
nesty glven to the witness by the second clause of the provision is limited 
to the màtters as to which he is compelled to testify by the flrst clause, 
and extelid:6 oûly to "a cause ;oi: proceeding based upon or grovring out 
of an ajiegeâ,= violation" pf th« eaid act to regulate commerce, and that 
as to other njatters regarding which he may b^ interrogated as a witness 
he is lett,' flrst, to his privilège of refusing to arisWer lest he may criminate 
himself, 'or, fecdnd, if he answers, then to his rights under Rev. St. 
§ 860, supplemënted by the further- provisions of the act of 1893 prohibiting 
the nse of his testimony agalnst him. 

2. iNniCTMBilîT— (JpOONDS FOH PlBA IN ^.BATEMENT. 

Xt is'np giround for a plea in abàtement to an indictmént for con- 
spiring to obsti^uct the justice of the United States by taking from a wit- 
ness papers which he liad been required by a subpœna duces tecum to 
produce bef oré a grand jury of the Ualted States that the défendants, as 
witne^ses b.e!fore: the grand 3ury;iu,jjelialf of the United States in an in- 
vestigatloil o( charges of violation c»f the interstate commerce law were 
interrpgateà and testifled as to the iflâtters upon which the indictmént was 
based: *'-';■' ■,,•-'■■ 

On Demurrer to Pleas in Abatçment. 

E. D. HUl, Dik. Atty., for the United States. 
W. M. Smith; f br respondents. 

EVANS, District Judge. "iPhe indictmént in this case charges 
that J. W. Priée, S. M. Jacksbi:, and Théodore Maxâeld did linow- 
ingly, rnila^ftilly, and felpniousiy. conspire, confederate, and agrée, 
etc., to ob^tr'iiçt the justice of thé' tTnited States by taking from one 
Clarence L. WilsOn, a witness ré'siding in Arkànsas, who had been 
diily subpoeiifiëd to appear befbré the grand jury ôf thé United States 
in this district, certain pàgers which he had been directed to bring 
with him, àlid-^hiçh he had brought, and which furnished testimony 
in connection 'ivith what it was sùpposed the witneSs Wilson would 
State bearing upon a charge against W. B. Belknap & Cb. of having 
violated the provisions of thè act to regulate cornmerce, commonly 
called the '*I?^t^rstate Conimerçe Law." To tbis indictmént S. M. 
Jaclcson fljëd a spécial plea iùttiè'M^^ 

"And now eofl)|^ S. M. Jackson, i^; his. own.proper person. ipto court, and, 
having heatd 'thé sâlfl indictmént rëad' says that the United States ought not 
furthér prdsécutè this indictmént agalhst hlm, sald S. M. Jackson, because he 
says that some short time before ApHl 18, 1899, he was duly subpœnaed to 
attend as a witness in behalf of the United States before the grand jury of the 
United States at the l'ebruary term, 1899, iu LouisviUe, in the district of Ken- 
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f,;cl;y, to testifj' in belialf of the United States in certain investigations to be 
liart Iiefore said grand jury against parties charged with tlie violations of the 
interstate commerce law; and lie says that some tlme in April, 1899, and be- 
fore the fiuding and retuming of this indlctment, he, having auswered before 
said grand jury in obédience to said subpœna, was called before said grand 
jury, and was duly sworn, and compelled to testify before them in regard to 
transactions, matters, and things concerning the violation by W. B. Belknap 
& Co. of the interstate commerce act, and he did so testify, and. among otlier 
things, he was compelled to and did testify in regard to and concerning of 
the control and possession of certain involces of goods bought from said W. 
B. Belknap & Co. by Théodore Maxfleld & Bro., Batesville, Ark.. since ,Tan. 1, 
1899, and copies of bills of lading of said goods transported and dehvered to 
said Maxfleld Bros., and in regard to the taking of said bills of lading from one 
Clarence L. Wilson (being same mentioned in indietment), and delivered by 
them, défendant and S. M. Jackson, to J. W. Price; that he did so testify be- 
fore said grand jury to ail of said matters fully and completely, and in answer 
to questions propounded to hlm before said grand jury, and tliat in said testi- 
mony he did fully state the manner in which said bills of lading and iuvoices 
were taken from said Wilson and delivered to said Price by défendant and 
Maxfleld, and his connection therewith, and that upon said évidence, together 
with that of other witnesses, on April 18, 1890. this indietment was found 
and returned in court, and this the said S. M. Jackson is ready to verify." 

The plea of Théodore Maxfleld was the same. The United States 
having demurred to the pleas, the question to be determined is 
whether they are sufflcient, and it has been ably ai-gued by counsel. 
If the défendants were on trial under this indietment, it is manifest 
that the provisions of section 860 of the Kevised Statiites and those 
of the act of February 11, 1893, in relation to testimony before the 
interstate commerce commission, etc., would prohibit the admission 
against them, respectively, of any testimony they had given before 
the grand jury, as stated in the plea. Tlie plea in abatement, how- 
ever, to an indietment which in no way charges a violation of the 
Interstate commerce act, but which does charge a conspiracy to ob- 
struct justice, raises a very différent question. Section 860 of the 
Revised Statutes clearly prohibits the use against them, respectively, 
of any testimony which they then gave; and if, wliile before that 
body, they had refused to answer any question which might tend to 
criminate them, except as to violations of the interstate commerce 
law, the cases of Boyd v. U. S., 116 U. S. 616, 6 Sup. Ot. 524, and 
Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, would hâve 
manifestly supported them in the refusai. But they did not bring 
themselves within those cases by declining to answer. They appear 
to hâve answered ail questions, and now plead that fact in abatement 
of an indietment which charges, not a violation of the interstate com- 
merce act, but a conspiracy to obstruct justice by the seizure of the 
papers of a witness for the United States while in his possession, 
and while he was in the district with them, in obédience to a subpœna 
duces tecum. 

The flrst section of the act of February 11, 1893, is as follows: 

'"rtiat no person shall be excused from attending and testifying or from pro- 
dueing books, papers, tarifCs. contracts, agreements and documents before 
the interstate conmierce commission, or in obédience to tlie subpœna of 
the commission, whether such subpœna be signed or issued by one oi' more com- 
missioners. or in any cause or proeeeding. criminal. or otherwise. bnsed upon 
or growing ont of any alleged violation of the act of congress, entitled 'Au act 
to regulate commerce,' approved February fourth, eighteen hundred and eiglity 
90 F.-Ol 
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seven, or of :any amendment thereof, on the ground or for the reason that the 
testiinoiiy:0i' 'évidence, doeumentary or otherwise, required of hlm, may tend 
to criminate ! him or subject him to a penalty of forfeiture» But no person 
shall be prosecuted or subjected to any penalty or forfaiture for or on aecount 
of any transaction, matter or tUng, concerning which he may testify, or pro- 
duce évidence, doeumentary or othertvise, beforesaid commission, or in obédi- 
ence to ItB isubpœna, or thé subpœna of either of them, or in any such case or 
proceeding; 'provideia, that no person so testifying shall be exempt from pros- 
ecution and punisbment for perjury committed in so testifying." 

This section certainly doe» protide that no person shall he ex- 
cused from attending and testifying as a witness hefore the interstate 
commercé Cçflimission, ,pr "in any cause or proCeéding, criminal or 
otherwise, based, upon or growing out of ftiiy a!il(èged violation of 
the act of congress entitled "An act to regulate commerce," and 
complète amneèty is expressly given any peisonso testifying in re- 
spect to such inatters (BrOWn v. Walker, 161 U. S. 5M, 16 Sup. Ct. 
644) ; but the court is of opinion that it was the intei;itiQii of conp^ress, 
in the section copied, to limit this amnesty to a "cause or proceeding 
based upoh ôr gtowing out of an alleged violation" of the said act to 
regulate commerce, and that as,,t<? matters oqJ;sidp of those tht> 
witnesSisW^^ left, first, to his privÛpgeof refusip,g tp ajiswer lest lie 
might criminate himself, or, secoûd, (iflie had answ^red, then to his 
rights uflder; section 860 of the Eevj^ed Statutes, as .supplemented by 
the act of 1893i( prohibiting the use of his testiniouy .against him. It 
was not the intention of congress itogrant him amnesty as to othei' 
crimes merejy because hehad testified to violations pftbe interstate 
commerce lawi. ^The first clause of tbe act of 1893 provided that no 
person should be excused from te^tiftfing in ; qases "based upon or 
growing., out ;,of any alleged violation of the" interstate commerce 
law. That ,w*^: ail. It went no further. The second clause of the 
act must lopcBlly and necessarily be; limited tp the same thing, and 
evidently tbatiis ail congress intended. The cpnstitutional princi- 
ples announGe(|in Counselman t.; Hitchcock made it necessary that 
the amnesty proyided should be coextensive with the requirement to 
testify in such cases. But nothing in the case last'mentioned, nor in 
Brown V. Walker* demanded anything more. Theyi were both base.d 
entirely uponithe refusai of witnesses to testify in; cases of alleged 
violations of the interstate commerce act. The first clause of the 
act of 1893 made necessary the second clause; otherwise, neither 
would hâve been effective. The laftçr supplemented the former, but 
was limited by it, and refers to nothing except the matters upon 
which witnesses shall not be excused from testifying by virtue of the 
express provisions of the aet. If this is not the proper contruction 
of the act of 1893, the least collusion with a singlC; friendly grand 
juror might enable the worst violator of the laws of the United States 
to entitle himself to amnesty by procuring himself to be summoned 
as a witneés nominally to testify or to be askod^ about a violation of 
the interstate commerce law. It seems to the court that the plain 
language of the act of 1893 requires this construction, and, besides, 
it is very doubtful whether the pleas in abatement afford the proper 
way to détermine the matter of fact alleged, wherein it is averred 
that this indictment was found upon the testimony before the gi'and 
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jury given by thesé défendants. At ail events, the court sustains 
the demurrer, overrules the pleas, and réserves for investigation àt 
the trial certain ma tters of fact alleged in the pleas. 



la re BRUNDAGB. 
(CSrcuit Court, D. Minnesota. September 21, 1899.) 

1. CONStJTUTIOÎïAL LaW— OtEOMARGARINE— InTERBTATE COMMBRCE. 

Oleomargarine is a lawful subject of commerce, and a state statute 
(Act Mlnn. April 19, 1899, § 16) which prohibits the sale of oleomargarine 
so colored as to resemble butter is unconstitutional and vold in so far as 
it applies to a sale within the state of oleomargarine manufaetured in 
another state, and imported by the agent of the manufacturer, and sold by 
hlm in the original and unbroken paclcages of importation, stamped and 
marked as required by the act of congress of August 2, 1886 (24 Stat. 209), 
the product being compoSed of the inaterials described in said act as con- 
stituting lawful oleorùargarine of commerce. 

2. Habbas Corpus— Impeisonmkkt under Votd State Statuts — Comity. 

A fédéral circuit court has jurisdiction to.release on habeas corpus a 
person sentenced to imprisonment upon conviction in a state court of a 
violation of a pénal statute of the state, which statute is vold for conflict 
with the constitution of the United States; but for comity's sake it will 
not exercise this power unless where large interests, afEecting the business 
of many, or the rights of the public, are so involved that serious consé- 
quences would follow from the delay necessary to the prosecution of a writ 
of error, or unless the state court, in convicting the prisoner under the 
statute, has disregarded a décision of the United States suprême court 
upon the question at issue. 

On Habeas Corpus. 

H. D. Dickinson, for the State. 
0. A. Severance, for défendant. 

LOOHREîf, District Judge. This case arises from the attempted 
enforcement of a statute of the state of Minnesota designed to pre- 
vent the sale, or having in possession for the purpose of sale, of 
oleomargarine colored with any coloring matter so as to resemble 
butter made from cream. Section 16 of an act of the législature of 
the state of Minnesota, entitled "An act to prevent fraud in the 
sale of dairy products, their imitations or substitutes. to prohibit 
and prevent the manufacture or sale of unhealthy or adulterated 
dairy products, and to préserve the public health," approved April 
19, 1890, reads as follows: 

"Sec. 16. No person, by himself or his agents, or hls agents or servants, 
shall manufacture for sale, bave in his possession with intent to soU, expose 
or offer for sale, or sell as butter or as cheese, or as substitutes for butter 
or cheese, or as imitations of butter 0T cheese, under any name or title what- 
soever, any mixture or compound, 'which is designed to take the place of but- 
ter or of cheese, and which is made from animal or vegetabie oils or fats, or 
by the mixing or compounding of the same, or any mixture or compound con- 
sisting in part of butter or of cheese in mixture or combination with animal 
or vegetabie oils or fats, nor shall any person mix, compound with or add to 
milk, cream, butter or cheese any animal or vegetabie oils or fats, with design 
or intent to make or produce any article or substance in imitation of butter 
or cheese, nor shall any person. coat, powder or color with annotto or with any 
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pthftï çolorij^gmatter whatever; bmtterlne or oleomargarlne or any mixture 
or comijçiiiiiq of the same, or any, article or compound made whoUy or in 
ipiar't 'frdlBF animal or vegetatle ©ils or fats not produced from milk or cream, 
wliereby the said article or coiUpoaiid shall be made to rèsemble butter or 
cheese, nor shall any person offer or expose for sale or sell any article, 
isubstance or compound made, manufactured or produced in violation of tlie 
provisions of this section, whethet such article, substance or compound shall 
hâve beeh made, manufactured or produced within this state or In any other 
State or country; and the having ih possession by any person, flrm or corpora- 
tion of any article, substance or compound made, manufactured or produced 
in violation Of the provisions of this section shall be considered as prima facie 
évidence of an intent to sell the same as butter or as cheese contrary to the 
provisioOiS.of this section." 

The viiolà'tion of any oî the provisions of this act was made a mis- 
demeanory punishable byi.flne or imprisonment. The pétition and 
return show that upou coinplaint made and filed in the municipal 
court of the city of MinneapoliS the petitioner, Charles K. Brundage, 
was charge<ï with having, on the 22d day of May, 1899, at said city, 
willfully and unlawfuUy offered and exposed for sale, and having 
in his possession with intent to sell, "a quantity of a certain com- 
pound dèBigiaed to take the place of butter, and made in part from 
animal and vegetablé oils and fats not produced from milk or 
cream, said compound beinig an ariiole commonly known as 'oleo- 
margarine,' ând being then and the>te colored with a coloring mat- 
ter whereby the said artieie and compound was made to resemble 
butter"; whei'eupon a warrant was iSsued by said coutt upon which 
the petitioflieç was arrested, and upon trial was by said court con- 
victed, and sentenced to pay a fine of |25 and |3 costs, or be im- 
prisoned in the workhouse of said city for the term of 30 days at 
hard labor. As the petitioner did not pay the fine, he was taken 
into custody by Harry M. Burke, a police ofiûcer of said city, upon 
a warrant for his commitment to the said workhouse. On the hear- 
ing it was admitted that ail the testimony àt said trial was cor- 
rectly sèt forth in Exhibit A, attached to said pétition. From this 
testimony. itappears, in brief, that the petitioner was and is the 
manager of the business at Minneapolis of the Hammond Packing 
Company, an Illinois corporation, dealing at wholesale in beef and 
provisions, including oleomargarine; and that on May 22, 1899, 
William C. Corbett, an inspector of the state dairy and food depart- 
ment of the state of Minnesota, askèd for and purchased from the 
petitioner, at the place of business of said Hammond Packing Com- 
pany, a 10-pound package of oleomargarine for the sum of |1.40, 
paid by him therefor. The said 10-pound package was an original 
package of oleomargarine, manufactured by the G. H. Hammond 
Company, of Hammond, in the state of Indiana ; the inclosure of the 
package being a wooden box, having thereon the revenue stamps 
and marks required by law; and ujion thé sale thereof at said Ham- 
mond was thence consigned by railroad by the said manufacturer 
to the purchaser, the Hammond Packing Company, at Minneapolis, 
whére it was réceived by the said purchaser, and sold entire in the 
sam^ package, to said William 0. Corbett, who thereâfter ,made in 
said municipal court the said complaint upon which said petitioner 
was prosecuted as aforesaid. The oleomargarine so sold was the 
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well-known article 6t food and of commerce of that name; entirely 
wholesome, and fit for consumption as human food, and colored with 
tli > ordinary wholesome ingrédients used in the manufacture of 
that article to impart to it the color of the best dairy butter. On 
snch sale it was represented and sold as oleomargarine, which was 
the article asked for by the purchaser. Oleomargarine has for some 
years, in states like Minnesota, having large dairy interests, been 
the subject of hostile législation, because it comes in compétition 
with and is a substitute for butter, and, supplying its place at less 
cost, diminishes the price of that article and the profits of the dairy- 
men; and also because of the facility with which it can, by dishon- 
est dealers at retail, and keepers of inns and boarding bouses, b-' 
put off as butter upon customers and patrons who désire only but- 
ter, and would not knowingly use oleomargarine. In the earlier 
cases in which the validity of this législation was questioned it was 
sustained by the courts. It could not rest on the admitted right of 
every state as matter of police régulation to provide for the inspec- 
tion of articles of food put upon its markets, and for the confisca- 
tion or destruction of such articles as were found to be deleterious 
or unwholesome, because the législation referred to, of which the 
section above quoted of the Minnesota statute is a sample, provides 
for no inspection, and aims to prohibit and exclude from the mar- 
kets of the state an article of food presumably wholesome and fit 
for human consumption, simply because of the fact that, as cus- 
tomarily prepared and colored to make it attractive and marketable, 
it is made to resemble perfectiy another article of food. for which 
it is a substitute, and is thus liable to be mistaken for that article, 
and to be fraudulentlv imposed upon consumers as that article. In 
People v. Arensberg, 105 X. Y. 123, 11 N. E. 277. it was held that, 
assuming oleomargarine to be as wholesome, nutritions, and suit- 
able for food as dairy butter, and in fact the same article except 
as regards its origin, and that it is cheaper, yet. to protect the 
people from déception, the législature could prohibit the sale or 
keeping or offering for sale of oleomargarine, to which, in its manu- 
facture, a eoloring matter not injurions to health had been added 
to make it resemble the best dairy butter. It was intimated that 
the législature had the power to prohibit the like eoloring of winter 
butter to make it resemble su.mier butter; and the then raooted 
question whether, in case the e <^ntial ingrédients of oleomargarine 
should produce an article identical in color and appearance with 
dairy butter, the législature could require that a différent color be 
given to oleomargarine to distinguish it from butter, was stated, 
but not passed upon. Plumley v. Massachusetts, 155 U. S. 461, 13 
Sup. et. 154, was in ail essentials like the présent case. The stat- 
ute of Massachusetts under which Plumley was convicted prohibited 
the sale, offering or exposing for sale, or having in possession with 
intent to sell any article, product, or compound made wholly or 
partly out of any fat, oil, or oleaginous substance or compound 
thereof, not produced from unadulterated milk or cream from the 
same, which shall be in imitation of yellow butter produced from 
pure unadulterated milk or cream; with a proviso that nothing in 
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«biçjï^fffe ^fllïlôt l)€ï iconstyuecl itQ prohibit the sale of oleomargarine 
m.9, sepaifftiQjâiiid, distinct form^ anfl in such manner as will advise 
the CQnawBJfiPjCrf its; reail character> free frorn coloration or ingrédient 
that cause» ititiOilookilike butter^ Plumley wat^tlie Boston agent 
o£ an i Illinois ArBiengaged inittie manufacture pf oleomargarine at 
Chicago, and i» isfeipping the same for sale to ¥ariouS; towns and 
cities of that . and Otker states, and there selling the.same; and 
Plumley was convicted by the municipal courtof Boston, for selling 
one original lO-pQund package of ■ oleomargarine, shippedto him by 
thetfflîanufacturers; itibeing admitted, that the article: was whole- 
some/rinotritious^andpalatable,; and that the acts of congress had 
been compliedi'with.as to marks, wQrds, and stamps on the pack- 
agei Being taben, upon writ of qommitment, to jail, after such con- 
viction, and failure to pay the fine impoged, Plumley sned out a writ 
of habeas corpusifrom theffiupreme judicial court of Massachusetts 
On the ground that he;wasijestra}nedofhisliberty in violation of 
the;eonstituti<»n of the United Staftesj claiming that the Massachu- 
setts, istatute wasîwepugnaint to the clause of the constitution pro- 
vidingithat cdngréss shalli hâve power toregulate: commerce among 
the several states, and setting up ail the grounds of invalidity whieh 
are hère urgedagainst the Minnesota statute. The suprême judîoial 
court held that the Massachusetts statute was: not in violation of 
the : constitution or laws of the United States, and remanded the 
prisoner, who took the case by Writ oferrorto the suprême court 
of the United States. Tbaticourt held that the Massachusetts stat- 
ute, in its application tOi, sales of oleomargarine artificially colored, 
so as to cause it to look Mke yellow butter, and brought into Massa- 
chusetts, was not in conflict with the clause of the constitution of 
the United States inveating congress; with povs'er to regulate com- 
merce'among the several states; andthat a state has the power 
to prevent the sale of ârtidies of f ood manufactured in and brought 
frôm another state, being subjects of sale and commerce, if their 
sale may.cheati the people into pufchasing somethuig they do not 
intend to bûy, aiad which are wholly différent from what their con- 
litàén and appearanee importv Among the cases cited in the opin- 
ion ot the court with apparent approval are State v. Marshall, 64 
N. H.. 549, 15 Atl. 210, and Weideman v. State, 56 N. W. 688, which 
is the samei case reportedaa State v. Horgau, 55 Minn. 183. In 
each pf thèse two cases the court had sustained the validity of state 
stâtutes forbidding the sale, or having in possession with intent to 
sell, of any article or compound made in imitation of butter, or as 
a substitute for butter, and not wholly made from milk or cream, 
âùd^that is of any other color than pink. Three of the justices of 
the suprême court, including the chief justice, dissented from the dé- 
cision, of the court in the Plumley Case; denying that a state may 
exclude from commerce lëgitimate subjects of commercial dealings 
because of the possibility that their appearance may deeeive pur- 
chasers in regard to thein qualities. But the décision of the court 
séèmed to settle the law on the subject, and when the question of 
the validity of, the Minnesota act of 1891 (La ws 1891, c. 11), which, 
in its effect, f orbade the sale of oleomargarine unless colored bright 
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pink, being the identical statute wliicli had beçn lield valid by the 
Minnesota suprême court in 55 Minn. 183, 50 N. W. 688, cariie before 
me in Packing Co. v. Snjder, 84 Fed. 136, I regarded the ténor of 
the riumley décision, and its apparent approval of the Minnesota 
and New Hampshire décisions Just referred to, as conclusive author- 
ity in support of the validity of the Minnesota act of 1891. Since 
then the whole subject has again been considered and passed upon 
by the suprême court of the United States in SchoUenberger v. 
Pennsylvania, 171 U. S. 1, 18 Sup. Ct. 757, and Collins v. Kew Hamp- 
shire, 171 U. S. 30, 18 Sup. Ct. 768. In the Schollenberger Case it 
is held that oleomargarine has been recognized for nearly a quarter 
of a century in Europe and the United States as an article of food 
and commerce, and has been so recognized by acts of congress; 
and, being thus a lawful article of commerce, it cannot be wholly 
excluded from importation into a state from another state where 
it was manufactured, although the state into which it is introduced 
may so regulate the introduction as to insure purity; and that, as 
an incident to the right to import, the importer may personally or 
by his agent sell the imported article in the original packages, either 
to dealers or consumers; and that the statute of Pennsylvania of 
May 21, 1885, enacting that "no person, flrm or corporate body shall 
manufacture out of any oleaginous substance, or any compound of 
the same, otlier than that produced from unadulterated milk or 
cream from the same, any article designed to take the place of but- 
ter or of cheese produced from pure unadulterated milk or cream 
from the saine, or of any iadtation or adulterated butter or cheese, 
nor shaU sell or offer for sale, or hâve in his, her or their possession, 
with Intent to seU the sàme as an article of food," and mailing such 
act a misdemeanor, is invalid to the extent that it prohibits the in- 
troduction of oleomargarine from another state, and its sale in the 
original package. As a fact of the ârst importance in determining 
that the manufacture of oleomargarine is a lawful pursuit, and the 
manufactured article a legitimate subject of commerce, the court 
refers to the act of August 2, 1886 (24 Stat. 209), "An act deflning 
butter, also imposing a tax upon and regulating the manufacture, 
sale, importation and exportation of oleomargarine," which levies 
spécial taxes upon manufacturers and dealers in that ai'ticle, and 
directs the kinds and sizes of the packages, and the marks, brands, 
and stamps to be placed thereon, and that sales thereof shall only 
be made in and from such original stamped packages, and for sur- 
veillance by officers of the government over the manufacture of the 
article, and its forfeiture if found to contain ingrédients deleterious 
to the public health. One description of oleomargarine contained 
in tliis act includes "ail mixtures and compounds of tallow, be«f 
fat, suet, lard, lard oil, vegetable oil, annotto, and other coloring 
matter, intestinal fat, and offal fat made in imitation or semblance 
<jf butter." Tlie décision of the court in the Schollenberger Case 
certainly goes to the extent of holding that the manufacture of oleo- 
margarine by the compounding of the ingrédients named in this 
<luotation from the act of August 2, 1886, is recognized by congress 
as being a lawful business, and that the oleomargarine so produced 
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is a lawful article of eoinmerce. It loUov/s, and is distinctly lield 
in that case, that any act of a state législature assuming to prohibit 
the importation into the state and sale there by the importers of 
sueh article in original packages is invalid, being inconsistent with 
the exclusive power of congress over the subject of commerce among 
the several States. 

Oomparing section 16 of the Minhesota act of April 19, 1809, 
jinder^which the petitioner is prosecuted, with the above quotatiou 
ftëin the act of coiigress of August 2, Î88(J, it is obvions that the 
Minnesota act, byits terms, prohibits^ and attemps to exclude froni 
the state, oleomargarine compounded of the very materials, includ- 
ing coloring matters, which are described in said act of congress 
as cbnstituting lawfni oleomargarine of commerce, "made in imita- 
tion or semblance of butter." According to the décisions of the 
suprême court in the Sehollenberger and CoUins Cases, the Minne- 
éota act is, to this extent, invalid; and, as the conviction and ini- 
Jirisonibent of the petitioner rest solely upon this invalid portion of 
that act, the conviction was nuU, and the imprisonment was un- 
la'W'ful. 

The argument that oleomargarine colored to resemble butter is 
àdulterated by such coloring, so that it may for that cause be ex 
cluded from the marliets of the state under its unquestioned power 
to excludê any article of food which is unwholesome or deleterious. 
fails, because there is no prêteuse that the coloring matter contained 
in the oleomargarine sold by the petitioner was unwholesome, or 
that the oleomargarine so colored and sold was difEerent from the 
"pure oleomargarine" mentioned in the opinions of the suprême court 
referred to; pure, not as conta ining no mixture, because oleomar- 
garine is a compound of many ingrédients, but pure in the sensé of 
containing nothing debasing, or of a character which would render 
the article less wholesome, valuable, or désirable. The doctrine, 
which has apparent support in the Plumley Case, that a state may 
exclude from its markets, and absolutely prohibit the sale of , an 
admittedly wholesome article of food merely because it is designedly 
prepared to resemble so closely another more generally desired ar- 
ticle, for which it is a substitute, that persons may be easily de- 
ceived, and hâve it imposed upon them for the other article, is 
plainly contrary to the holding in the SchoUenberger Case, and un- 
tènable sihce that décision, in which the court announces that "the 
législative policy does not extend so far as to embrace the right to 
absolutely prohibit the introduction within the limits of the state 
of an article like oleomargarine, properly and honestly manu- 
facturedi" 

i As' to whether, in a case like this, the court should discharge the 
prisoner on habeas corpus, or, by remanding him, leave him to the 
remedy of a writ of error, it is hardly necessary to refer to the very 
nnmerous authorities. If the imprisonment is upon regular process 
of a court having jurisdiction, and the; prosecution is had under a 
valid law, alleged errors cannot, usually, be considered upon habeas» 
corpus. But if the court issuing the process under which the pris 
oner is imprisoned had no jurisdiction, or if the prosecution is under 
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an uDconstitutional and invalid statute, tlie circuit court has juris- 
diction to diseharge the petitioner on babeas corpus. Even then, 
for reasons of comity, such power will seldom be exevcised by the 
circuit court to discharge a petitioner held under process from a 
state court, even after conviction by the trial court, unless large 
iaterests affecting the business of many or the rights of the public 
are so involved that serious conséquences "".vill follow from the delay 
which will be caused by the prosecution of a writ of error to a final 
décision, or unless the question has already been decided by the 
suprême court of the United States, whose decisio.; the state court 
has disregarded in the proceeding. State statutes jn-ohibiting the 
importation from other states and sale of articles of commerce, 
especially articles of food, or adapted for gênerai use, are regarded 
as atîecting gênerai interests and the rights of the public; and 
habeas corpus bas frequently been resorted to in cases of imprison- 
ment for violation of such statutes. Minnesota v. Barber, 13G TJ. 
S. 313, 10 Sup. et. 802; Plumley v. Massachusetts, 1.55 U. S. 461, 
15 Sup. et. 154; State of lowa v. McGregor, 76 Fed. 956. As this 
is a case of that character, and as the unconstitutionality of stat- 
utes in effect like the Minnesota statute under considération has 
been adjudged by the suprême court of the TJnited States in the 
latest cases in that court upon the subject, the petitioner wiU be 
discharged from the imprisonment complained of. 



In re BRADLEY. 

(Circuit Court, S. D. Califomia. October 1, 1808.) 

1. FEDERAL AND STATB CODKTS— HaBEAS CORPUS— DiSCnARGB OF StATE PKIS- 

ONER BY FEDERAL CoURT. 

The power given to the circuit and district courts of the United States 
by Rev. St. § 753. to diseharge from custody on iiabeas corpus one who is 
restrained of his liberty in violation of the constitution, although held under 
state process to answer for a crime against the state, is a discretionary one, 
and one of great delicacy, which should not be exercised in any case when 
suitable relief can be had through the regular procédure of the state 
tribunals. 

2. Same— Offense Committkd at Soldiers' Home. 

A person arrested by state authorities chargea with the commission of a 
crime will not be discharged from custody by a fédéral court on habeas 
corpus, on the ground that the offense is charged to hâve been committed 
within the limits of grounds ceded as a soldiers' home, and over which 
the United States has exclusive iurisdiction. 

This was a pétition by Albert G. Bradley for a writ of habeas cor- 
pus. 

John D. Pope, for petitioner. 

WELLBORN, District Judge. Petitioner allèges that he is im- 
prisoned by the sheriff of Los Angeles county, eal.. in the county jail 
of said county, under a commitment by the justice of the peace of 
Santa Monica township, in said county, dlrecting said sheriff to hold 
petitioner for examination on a charge of assauJt with intent to mur- 
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dei*; that said crime is chairged to hâve beén committed by tlie peti- 
tioBer witHin the limita 6f tbe soldiers' home in said county; that 
thé laûd, and the buildings thereon, within said limita, are owned 
by the United States, and occupied and used as a home for disabled 
voIUûteer soldiers; that the législature of the state of Oalifornia, by 
virtue of Section 34 of the Political Code of said state and other acts, 
has ceded to the United States exclusive jurisdiction over said 
land; ahd that an offense committed within said limits is not an 
offense against the laws of the state of Oalifornia, and that the courts 
of said state hâve no jurisdiction over offenses committed within said 
limits. 

Unquestionably, the circuit and district courts of the United 
States may, on laabeas corpus, discharge from custody one who is 
restrainéd of his liberty in violation of the constitution of the United 
States, even thongh he is so restrainéd undCi state proceës to an- 
swer for an alleged crime against the state. Rev. St. U. S. § 753. 
This powér, however, in the fédéral judiciary, "to arrest the arm of 
the state authorities, and to discharge a person held by them, is one 
of great dëlicacy" (Ex parte Thompson, 23 Fed. Cas. p. 1016), and 
ought nôt to be exercised in any case where Suitable relief can be had 
through the regular procédure of the state tribunals (Ex parte Boyall, 
117 Ui S, 2ély 6 Sup. Ct.v734; Ex parte Fonda, 117 U. S. 516, 6 Sup. 
et. 848 ; In re Hacker, 73 Fed. 464). The reasons for the above rule 
are stated by the suprême court of the United States with such clear- 
ness and force in Ex parte Royall, supra, that I quote at length from 
the opinion in that case, as follows : 

"It remains, however, to be coîisidéTeiï wliether the refusai of that court to 
issue the writ .and to tal^e tl;^ accuseij .from the custody of the state officer 
can be sustained ùpon'any othér ground thàn the one Upon which it proeeeded. 
If it can b|^ the JHâgment|Will pot be reyersed, because an insufficient reason 
may hâve beeri assigned for the dismissal of the petitibps. pndoiJhtedly, the 
writ shaujdi be forthwith awarded, 'uiilesa ,it appears from tne pétition itself 
that the party \s, not entltled .thereto,', and the case suinmàrily heàrd ajjd deter- 
mined, fas Ifts^.aBd: justice i;eguife.' Such aoçp the express requirenieiits of the 
statuter ! Ifr hoîïeYjer, It iSj app^i^ent, upon the pétition, that the writ, if issued, 
ought not, onipiijiçiples p£ Ja^^pd justice, itp. resuit in ttip immédiate discharge 
of the aqcusedilfiQm custody, the court is, jiot ibqpn|i to award it as spon as the 
application is made. Ex parte Watkins, 3 Pet. 193, 201; Ex parte, Milllgan, 
4 "Wall. 3, 111. What law ajid Justice may require in a partleular case Is often 
an embarrasising qnjestioji tq. thte, court, .w tO the; JUfliclal ofHcer 'béfore whom 
the petitipner.is, brought. , Mils ajlçged in/ ïh|^ pétitions— neltherpri^ of which, 
however, ISv^ipeompanled by à,Copy pf ^tl^p IndiRtme^^^ statë court, nor 

any staternent ,giving a reà^pn ,wby suçh a copy is not obta,iaed— thàt the 
appellant is helà in custody un^er proeess pf ,d state cpurt In wiiich he stands 
indicted for an alleged offense agàlnst the laws oi Virginia. It is stated, in 
on,e case, tjiftt te gave bail, but was subs^uently surrepdered by his sureties; 
but It is not alleged, and it do€s nof appear, In either case, that he is unable to 
give security for his appearance in the state court, or that a reasonable bail is 
denied him, or that bis trial wlU be unnecessarily delayed. The question as to 
the constitutionaUty of the law under which he is indicted must hecessarily 
arfse at hls^trial under the indictmeut, and It is one upon which, as yi:e hâve 
seen, it iS coteip'etént for thé -state court td pass. Under such cirêiimstances, 
does'tliestattitèilttiperativelyPâCtuire the circuit court, by writ of habeas corpus, 
to wrestthe petitionér fromithe ousitpdy.pfiithe state ofïlcers in adv^nce of his 
jttial in the stsite court? We , f^re of ,thé opinion that, while the circuit court 
bas the power to do so, and may dlscnàrgè the aecused lu advance of his trial, 
If 'iiè is restrainéd of his libértj' in' viélÀtlOn of tlie national constitution, it is 
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Dot bound in every case to exercise such a pôWer immediately upon application 
being made for the writ. We cannot suppose that congress intended to coin- 
pel those courts, by such; means, to draw to tbemselves, in the flvst instance, 
the contrpl of ail crimina,l prosecutions commenced in state courts exercising 
authority within the sarne territorial limits, where the acaised claims he is 
held in custody in violation of the constitution of the United States. The in- 
junction to hear the case summarily, and thereupon 'to dispose of the party 
as law and justice require,' does not deprive the court of discrétion as to the 
time and, mode in whlch it will exert the powers conferred upon , it. That 
discrétion should be exercised in the light of the relations existing, under otir 
System of government, between the judlcial tribunals of the Union and of the 
States, and in récognition of the fact that the public good requires that those 
relations be not disturbed by mmecessary conflict between courts equally 
bound to guard and protect rights secured by the constitution. When the peti- 
tioner is in custody, by state authority, for an act done, or omitted to be doiie, 
in pursuance of a law of the United States, or of an order, process, or decree 
of a court or judge thereof, or where, being a subject or citizen of a foreign 
state, and domiciled therein, he is in custody, under like authority, for an act 
done or omitted under any alleged right, title, authority, privilège, protection, 
or exemption claimed under the commission or order o: sanction of any foreign 
state, or under color thereof, the validity and effec. whereof deiiend upon the 
law of nations, in such and lilie cases of urjrency, involvjng the, authority and 
opérations of the gênerai government, or the obligations of tliis country to, 
or its relations with, foreign nations, the ,courts of the United States hâve 
frequeiitly Interposed by writs of habeas cdrpuci, and discharged prisoners who 
were held in custody under state authority. So, also, when they are in the 
custody of a state offlcer, it may be necessary, by use of the writ, to brhig 
them into a court of the United Statos to testify as wltnesses. The présent 
cases involve no such considérations. Nor do thelr circumstances, as detailed 
in the pétitions, suggest any reason why the state court of original jurisdic- 
tion may not, without interférence upon the part of the courts of the United 
States, pass upon the question whlch is raised as to the constitutionality of the 
statutes under whieh the appellant is indlcted. The circuit court was not at 
libertj', under the circumstances disclosed, to présume that the décision of the 
state court would be othervvlse than is requlred by the fundamentàl law of the 
land, or that it would disregard the settled principles of constitutional law an- 
nouneed bj' this court, upon whlch is clearly conferred the power to décide 
nltimately and flnally ail cases arising under the constitution and laws of the 
United States. In Taylor v. Carryl, 20 How. 595, it was said to be a recognized 
portion of the duty of this court (and, we will add, of ail other courts, national 
and state) 'to give préférence to such principles and methods of procédure as 
shall seem to eoneiliate the distinct and indcpendent tribunals of the states 
and of the Union, so that they may eo-operate as harmonious membcrs of a 
judicial System co-extensive with the United States, and submitting to the 
paramount authority of the same constitution, laws, and fédéral obligations.' " 

In Ex parte Tatem, 1 Hughes, 588, 23 Fed. Cas. p. 708, wliere the 
United States district judge for the Eastern district of Virginia dis- 
charged, on habeas corpus, a prisoner, who had been arrested and 
was held by the state authorities on a charge of rnurder alleged to 
hâve been committed in the Gosport navy yard, over which the Unit- 
ed States had exclusive jurisdiction, the décision was made many 
years before that in Ex parte Royall, supra; and besides, in the 
former case, a prosecution against the prisoner for the same offense 
had been instituted in the United States courts before his arrest by 
the state authorities. 

Assuming — without, however, deciding— that the allégations of the 
pétition^ in the case at bar, show, that the imprisonment of the pe- 
titioner is without dUe process of law, and violative of the fédéral 
constitution, they do not, as held in Ex parte Eoyall, supra, "suggest 
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any, reason why the state court pt original jurisdiction may net, 
■witkout interférence upon the part of the courts of the United States, 
pass upon the question which is raised," as to the lack of jurisdiction 
in the state goyernment over the land or place in question. The 
vfvit will be deiiisid, , 



É, T. FAIEBANKS & CO. *• ; DES MOINES SCALE & MA^-UFAOTURING CO. 

(Circuit Court, fc. D. îowu, Ç. D. September 12, 1899.) 

No. 2.372. 



1. EqUITT PeaCTICE— HSAEING 0I> EXCÏEPTIONS TO Pl.EADING. 

Wliere, In a suit to énioiu the infrlngement of a trade-mark and un- 
fair compétition, the purpose and ëffect of defendant's acts complained of 
are not clear on the pleadings, and ean better be determined after a hear- 
Ing on the merits, the disposition of Issues raised by exceptions to the aa- 
swer will be def erred untU a hearlrig is had. 
à. Tradk-Makks— Suit for Inpringbmkstt— Preliminary Injunotion. 

Whére it appears that eomplalnant had knowledge of the alleged in- 
frlngement ot Itg rlghts by deijendant for toany years before suit was 
brought, the casa made by fhe bill Is fully met by the ànswer, and no 
showing of defendant's Insolreney is rbade, a prelimlnary Injunction will 
not bè granted. 

In Equity. On exceptions to answer, and application for preMmi- 
nary injunction. , 

M. H. Beach, for plaintiff. 

St. John & Stevenson, for défendant 

WOOI^SON, District Judge. Thèse matters were submitted in 
June. Earlier décision bas been prevented by illness, the consé- 
quent accumulation of officiai business, much of which would not 
permit ofdelay, and the steady and heavy pressure of the large 
amount of labor under the' récent bankruptcy statute. Counsel on 
either side hâve favored the court with a large array of authorities. 
Thèse hâve been carefully considered, with the possible view of prac- 
tically deciding this suit under the full and unusually clear plead- 
ings filed. But after consulting thèse cited cases, and giving the 
matters pretty full considération, it has Seemed to me but just to the 
parties, and désirable for the court, to take the action hereinafter 
stated. 

1. As to the exceptions flled: The bill exhibits the trade-marks 
on its weighing scales, registered by plaintiiï in 1878 and 1893. It 
recites the progress Of plaintiff's increasing business since its com- 
mencement in 1838, and that the word "Fairbanks," sometimes as- 
sociated with the word "Patent" or the word "Standard," has to the 
public become the indicià of manufacture of such scales by plaintiff; 
that défendant ià using such words, simulating in their manner of 
use such words as long used by plaintiff, and thereby deceiving the 
public, and preA'enting, to the extent of defendant's sales thereof, 
the sale of scales made by plaintiff, to plaintiff's great damage, with 
priiyer for injunction. The answer largely admits the acts by dé- 
fendant performed as charged in bill, but, dénies intent to injure or 
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tliat it has by wrongful acts injured plaintifl; affirma that, at ter- 
miiiation of patents issued to plaintiff, the patented invention as to 
scales was thrown open to the public; that during the period of 
\ alidity of such patents said scales received in the commercial world, 
and were known by the generic name of "Fairbanks" scales, such 
being the name by plaintiff given to such scales; that such term was 
recognized by the commercial world generally as deflning the kind 
of scale which had been covered by the patent to plaintiff, as con- 
tradistinguished from scales patented to or manufactured by other 
and rival scale manufacturera, and that défendant, in using such 
term, used it as distinguishing the scales manufactured by it, viz. 
as being of the type which had theretofore been manufactured under 
said Fairbanks patents, but that on each scale by it manufactured, ^ 
whereon appeared the word "Fairbanks," défendant had caused to 
be placed, in prominent lettering, the statement that such scale had 
been manufactured by défendant, the manner of the statement there- 
of being such as that no person had been or would be deceived into 
believing that such scale had been manufactured by plaintiff; that 
the words "U. S. Standard," placed by défendant on its scales were 
designed to mean, and was by the commercial world and the public 
generally understood to mean, that such scale had been tested, as 
to its accuracy of weighing, according to the United States standard 
of weights and measures, and was of that degree of accuracy. The 
answer traverses each allégation of the bill which charges on part 
of défendant intent to injure or actual injury to plaintiff by acts of 
défendant, and attempts to base its défense as to its claim of non- 
liability, and its allégation of plaintiff's lack of cause of action, sub- 
stantially, on the doctrine announced in Singer Mfg. Co. v. June 
Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002. Without attempting com- 
plète spécification of bill or answer, the gênerai Unes of the plead- 
ings are stated above. I hâve considered the exceptions filed by 
plaintifl to the answer of défendant; and, with référence to the an- 
swer as attacked by such exceptions, the gênerai language used by 
Justice Miller in Merriam v. Publishing Co., 43 Fed. 450, 451, with 
regard to a full hearing as to the facts, I deem peculiarly appli- 
cable, although there applied when answer had not been flled: 

"Now, taking ail thèse allégations together, there may be sonae évidence of 
a fraudulent intent on defendant's part to get the beneflt of the réputation 
of [Fairbanks scales], which the plaintiff is [manufacturing], and it may be 
that, in conséquence of the facts averred, the publie are deceived, and that 
the complainants are damaged to some extent. We think, therefore, that this 
is one of those cases where, as the facts are stated in the eomplaint, the in- 
terests of Justice would be best suliserved by requiring the défendants to [re- 
ply], so that there may be a full aiid fair investigation of the law and facts upon 
a final hearing." 

With the évidence or agreed statement of facts before the court, 
opportunity will then be afforded for a much more satisfactory dé- 
termination of the issues raised by the exceptions filed than can now 
be doue. 

2. As to application for preliminary injunction: The défendant 
strenuously insists that (1) the lâches shown on plaintiff's part 
should defeat any right, if otherwise existing, to such writ; (2) that, 
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on :|hf ; mç^its, .plaintiffi i? noi: eijitittf d ; to : sucli wy it,., défendant hav- 
ing jEïiEy .answered wder oath as ^o^ Jbe, issues tendpred in bill. 

Ai^to.laçbçs: The proof tendefed by affldayit ,sbo:ws that for 
some 18 years tfiese scales, as no^f piaflufactured l?y d^ifendant, hâve 
been manufactiired in Des Moine^^ tha,t during a good portion of 
.that time the agepts and salesmen. ,Qf , défendant hâve :conie into close 
conipetition with sftlesmen of plaiptjff; that durihgall that time 
the lettering onthe D^ Moines made scales has been sqbstantially 
as thp sa,nie is npw,Ayith regard to the wordSi^Fairbanks," "Fair- 
banks Patent," and 'fJFaiirbanks St^dard" appea^ing on the scales 
manufactiired by plai^çitiff, and shpiwn by lîxhibit A to plaintiff's 
petitionj that such sçaJes hâve bppïi, sold, sçt ,up, ^.nd used in Des 
Moin^and the gênerai surroundipg Ticinity; thaf in the fall of 
1894 çflirespondence passed betw^ejçp défendant and. their counsel 
and ag^pts and counsel for Fairbanks, Morpe & Co., of Chicago, who 
are a,Heged to hâve then bjeen actipg as, gênerai Western agents for 
plaintiff, with regard, ampng other things, tothe use; by défendant 
of the wprds "Fairbanks," "Fairban^s Patent," etc., ;0n scales made 
by défendant, and that such correspondence extended over; some 
montl^s, and terminated . with the assertion by, défendant of their 
right; 49K:?pe, and intention to continiié using, sw,çh words on the 
scaJe^iJ^y them manufj^ctuped; and that, ginçe that diate to the presr , 
ent saveby the filingof présent bill iiïFebruajfy of this year, and 
matters în this suit transpiring, no,ai[jtion bas evei;- been taken by 
plaintiff to enforce its a^serted rights as against défendant'^: alleged 
wrpiigful .^ppropriatipn of the words, aboyé copiai No attenjpt is 
made to èxplain why this delay ocpuri'^ after the; gênerai Western 
agents of plaintiff were ad visedofithçsaid use bydefendant of such 

WOrdS. :.,, , i'i, : , '• ■^. .^ : .;. 

No àUçgatjon or shqwing is made as to any insolvency of défend- 
ant, apd; ifo showing of irréparable injury to plaintiff as liable to 
occur duçing pendency tof présent suit, nor that the output of de- 
fendant'^ j^orks is so great as materially to affect the market, as 
against plaintiff's scales, meanwhile. The preliminary writ should 
not issue without strong showing theref or, especially where the 
right to relief prayed is squarely put: in issue, and resuit not clear 
beyond question on the pleadings, and where its issuance would tend 
to disturb the establishedand long-continued business of a manufac- 
turing flrm. 

On the entire case as presented, without in any wise indicating 
what might be the judgment Of the court were the case finally sub- 
mitted on the pleadings now on file, I do not flnd such a state of 
facts shown as to justify this court in ordering preliminary writ to 
issue. Apparently, the facts involved in this suit will not be many, 
and very few of them cojitested. An early submission of the case 
on its merits can be had, and the présent action of the court will 
not long delay the relief of injunction,, if, on the whole case, plain- 
tiff is entitled thereto. The exceptions to the answer are overruled 
(but leaving the matter tberein contained to be renewed, without 
préjudice from présent ruling, on final hearing, if then pertinent and 
desired by plaintiff), and application for writ of preliminary injunc- 
tion is denied, to ail of which plaintiff excepts. 
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SPEERY MFG. CO. v. J. L. OWENS CO. 

(Circuit Court, D. Minnesota, Pourth Division. October 19, 1899.) 

Patents— Invention— Panning Millb. 

The Sperry patent. No. 267,032, for a fanaing mill, shows only a combina- 
tlon of old appliauces and devices long used in fannlng mills in a manner 
which produces only old results, and evolves no new funetions, and Is void 
for want of Inrentlon. 

Suit in equity by the Sperry Manufacturing Company against the 
J. L. Owens Company for infringement of a patent. 

Paul & Hawley, for complainant. 
C. S. Cairns, fbr défendant. 

LOCHKEN, District Judge. The parties are Minnesota corpora- 
tions, each engaged in the manufacture and sale of fanning mill» 
for cleaning and separating grain ; and the complainant, as licensee 
of Willis Sperry, to manufacture, use, and seU grain cleaning and 
separating machines, under patent No. 267,032, issued to said Willis 
Sperry, November 7, 1882, brought this suit to restrain the défend- 
ant f rom inf ringing the said patent, and for damages and an ac- 
counting of profits in respect to past infringements. . The défendant 
dénies infringement, and also attacks the validity of the Sperry 
patent, pleading numereus prior patents as showing anticipations 
of Sperry's alleged invention. The claims of the Sperry patent are 
as foUows: 

"(1) In combina tion wlth a hopper, the upper grain-receiving screen. G, 
the lower and coarser screen, J, the adjustable lower screen, K, inclined in the 
opposite direction, and the spouts, D and E, arranged the former beneath 
screen J, and the latter beneath screen G, as described. (2) The combina tion 
of the screen. G, the coarser screen, J, adapted to teceive thé tailings therè- 
from, the spout D, located beneath the screen J, a second spout, E, inclined 
in the opposite direction, and artanged to receive the material passing through 
the lower end of the screen G, and the bottom screen, K, inclining in the 
opposite direction from the upper screen. G, and arranged to receive the mate- 
rial passing through the upper end of said scteen. (3) In a grain separator, 
the vibràtory shoe or shaker, B, the two oppositely Inclined spouts, D and E, 
attaehed to the f Dot of said shoe, and partalîing of Its movements, in combi- 
nation with the screens, G and J, and longitudinal adjustable screen, K; ar- 
ranged in the relative positions described. (4) The 'combination of the screen 
G, coarser screen, J, spouts, D and B, longitudlnally adjustable screen, K, and 
board, L, arranged with respect to the inner spout and the adjustable screen, 
as described and shown." 

The spécification states that "the invention consists in a peculiar 
combination and ari'angement of screens and conductors"; ahd the 
patentée states therein further: 

"I am aware that machines hâve been variously constructed with double 
conducting spouts tlierein, said spouts inclined in opposite directioiis. I am 
also aware that coarse and fine screens hâve been employed in varions com- 
blnations, and under varions arrangements, and I malse no claim thereto; but 
I am not aware of any machine wherein the screens and troughs bear to each 
other the same relation as those herein described." 

Sperry does not claim to be the inventor of any separate part or 
appUance of his machine, but only of a peculiar combination of 
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constituents, whicli were ail well known and in use in such ma- 
chines before such conibination was made; ' . , 

Asi^e^from what is shown by thenumerous, patents put in évi- 
dence by tlie défendant, it is matter of common' knowledge that fan- 
ning mills for cleaning, winnowing, and separating grain, constrneted 
in pà'rtia|ly inclosed frames, with rotary fans, and witli oscillating 
and ,vit)rating innpi^, frames caUed "slioes" or "sliakers," containing 
a séries of parallel inclined screens or sieves, and beneath that séries 
one or more oppositely inclined screens or sieves, shalien by the 
same power that revolves the fan which générâtes the blast to drive 
out of the machine the chaff and light itapnrities as the mass conies 
from the hopper upon and through the sbaking sieves, and wiTh 
variations in the meshes of the sieves or perforations in the screens 
to separate the varions kinds of grain and seeds, and with gather 
boards and spouts to convey them to separate réceptacles, hâve been 
in ,¥ery gênerai use among the farmers of this country for at least 
half a.century, and that similar appliances bave, during the same 
time, been usëd for the same purposes in the separators of threshing 
machines. , Sperry's macliine is but an aggregation of old appli- 
ances. Its merit consista in its superior utility, as compared with 
older machines, in separating wheat and oats when grown together, 
as of late years, in the crop, which, from the mixture, bas been 
called "succotash." In that machine the higher part, marked G, 
of "tbe upper screen, upon which the mass first cornes from the hop- 
per, bas its Biesh adapted for the passage through it of the full 
and perfect kernels of wheat with the small seeds of ail kinds, which 
also go through the lower parallel sieves of the same séries to the 
révérée sieve, K, which lets through the small seeds, which are con- 
ducted by the board, L, to their réceptacle, while the cleaned wheat 
passes over the lowef end of Screen K to its réceptacle, or out of 
the machine. At the lower end of screen G some wheat mixed with 
oats passes through the upper séries of screens, and falls into the 
spout E, àiid is thereby condncted to a réceptacle outside the ma- 
chine, to be returned to the hopper; the screen K being slidable 
longitudinally, so that its upper end, above spout È, can be adjusted 
so as to receive only the deaned wheat, leaving that which bas a 
mixture oif oats to fall into the teturn spout, E. Because of the 
smallness of the mesh of screen G-, and the effect of the air blast, 
most of the, oats pass over that screen to its continuation in the 
larger-meshed screen, J, through which the oats pass, well cleaned 
and separated from the wheat and smaller seeds, into the spout D, 
which conducts them to a réceptacle outside the machine. ' The 
most serions question in this case is whether tbe Sperry patent is 
not invalid from lack of invention, as being merely an aggregation 
of prior devices ùsed for the same purposes' in similar machines, 
and each performing its well-known function in the old way, and 
producing no new resuit. The latest statement by the suprême couft 
of the law on this subject is in the case of OfBce Specialty Mfg. Co. 
V. Fenton Metallic Mfg. Co., 174 U. S. 492, 496, 19 Sup. Ct. 643: 

"Wliere a coiiibination bf Old devicés produces a new resuit, such comblnation 
is doubtless patentable; but where the combination is not only of old ele- 
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menta, but of old résulta, and no new functlon Is evolved from lucb comWna- 
tlon, It falls wlthin the rulings of this court in Halles v. Van Wonner, 20 Wall. 
853, 368; Bockendorfer v. Faber, 92 V. S. 347. 356; Phillips v. City'of Dé- 
troit, 111 U. S. 604, 4 Sup. et. 580; Brlnkerhoff v. Aloe, 140 U. S. 515, 517, 
13 Sup. et. 221; Palmer v. Village of Corning, 156 U. S. 342, 345, 15 Sup. C7t. 
381; Richards t. Elevator Ce, 158 V. S. 299, 15 Sup. Ct. 831. HofCman may 
hâve succeeded In producing a shelf more convenient and more salable than 
any which preceded it, but he bas done It principally, if not whoUy, by the 
exercise of mechanical skill." 

To the same eflfect are Smith y. Nichols, 21 Wall. 112, 119; Fuller 
Warren Co. v. Michigan Stove Co., 30 G. 0. A. 193, 86 Fed. 463, and 
cases cited. 

The combination of Sperry's screen G, having its mesh adapted 
to the passage through it of wheat and smaller seeds, with its con- 
tinuation, screen J, of coarser mesh, adapted to the larger size of 
oats, is disclaimed by Sperry in his spécifications, and is shown in 
prior patents. The double conducting spouts inclined in opposite 
directions are also disclaimed, and are likewise shown in prior pat- 
ents. Indeed, the use of inclined spouts in fanning mills to convey 
separated divisions of graib to réceptacles outside the machine were 
well-known substitutes for drawers in the machine, or boxes under 
it, to receive such divisions of grain, long before the complainant's 
alleged invention. A lower screen, inclined in a direction opposite 
to the inclination of the upper screens, was also an old appliance 
at that time; and in patent No. 39,090, issued to Elijah Youngs 
June 30, 1863, such oppositely inclined lower screen was made longi- 
tudinally movable and adjustable, the same as in the complainant's 
machine, and for the same expressed purpose of being capable of 
such adjustment as would separate the well-cleaned wheat fallîng 
through the upper part of the upper screens from that falling 
through the lower part of the upper screens in which there will be 
Bome mixture of oats. When the Youngs patent, referred to, is 
Btudied, it will be found to contaîn ail the combinations of com- 
plainant's patent, operating in substantially the same way to attain 
the same results, — ^the division of the grain into three parcels: (1) 
The cleaned wheat falling through the upper part of the upper sieves 
upon the lower adjustable reversely inclined sieve; (2) the cleaned 
oats going into a réceptacle at the end of the upper sieve; and (3) 
the intermediate mixture of wheat and oats falling beyond the upper 
end of the lower adjustable sieve into a réceptacle, to be thence re- 
turned to the hopper. It was urged on the argument that the ma- 
chines actually built by Youngs under his patent used a shaker vi- 
brating endwise, and that this movement is not as well adapted for 
the use of spouts attached to the end of the shaker, or to the sépara- 
tion of the cleaned wheat from that mixed with oats by the adjust- 
ment of the lower screen, as is the movement of a shaker having a 
sidewise vibration. But the endwise and .sidewise vibrations of 
shakers in fanning mills were both old at the time of the Youngs 
patent, which, by designating noither, left the choice to any me- 
chanic who might construct the machine. Considering the spouts 
used in the complainant's machine to receive the divisions of grain, 
and convey them to réceptacles outside the machine, as well-known 
06 F.-e2 
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substîtiîtès for drawers in the machine, or boxes ât its Bpttbm, tô 
receive tîw^aaîiie divisions of tke grain, the principal différence be- 
tween theYoungs patent and that of complainant in respect to ap- 
pjiance is tbat in the iormer the oats appear to pass entirely over 
the upper screen, and "are secured in any désirable manner," while 
in the latter the oats pass through the meshes of the coarser screen, 
J, into the outer spout, D, while that coarser screen helps to carry 
the straw beyo^d that spout. But such coarser screen to let the 
oats pass through to their réceptacle, while carrying the straw over, 
is an old devîcè, and is shown in patent îfo. 43,026, issued to Aaron 
Higley June 7, 1864, patent No. 56,912, issued to Charles K. Ehle 
August 7, 1866, and several other eàrlier patents. My conclusion 
is that the Sperfy patent is but a combihation of oild appliances 
and devicesj lonlg used in f anning mills, and free to every one, in a 
manner which produces only old results, and evolves no new func- 
tion. It is thèrëfore void for lack of invention, and décreè may be 
entered disnijssing the bill, with costs. 
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WlLLIAMËS et al. V. McNÉELY et al. 

' (Circuit Court ofAppeals; ThirdCliîçnlt. Oetober 4, 1899.) 

1. PateN'tS'— ti^'i'EiîTioiî'— STKiii-iËBATmij"ÂppXRATUs. ' ■■ '"■■■■■•'' 

Olalœs 1 ànd 3 of thd iWJUiames ift.tenti No. 256,089; for an Improve- 
ment Inijbsatlng appai'atuSi çover- patentable combiaatlons not dlsclosed 
in thei prjçr wt, and are y£^}ld.. / , , ^ 

3. SaMB— Al^T^ipiPATION. ,,, i, ^ 

To éilstàiti the défeâCe bf i^utlcipation, It Is necessâry thàt the an- 

tieipa:tory taàtter should élëai'îy shtJw the invention subsêqUéntlj pàtented. 

In BucbriaàimerBS to enabléiiany peraon eiiilled in tli'e àirt. or : science to 

w^hiclji itifialates to eonstf flctj , and graq(;ically «se,, the, intention, for the 

, purposgs; pojRt^mplated by tJ^ie suhsequenfi^.p^^ 

3. Same— S.ijri vcm iNFMNGEiiBNT— .Éfpbci?, oï" pBioB Decjsiojss. 

' A' eirçtil€<ïcJurt' of àppeâi$ is iot tequli-ëd, by consldetàtlotiS of comitj', 
to follo'sr me décision of tt Circuit court ^of another circuit, Uï>t)n ques- 
tions relatlBgto the validlty, «fa iiatcnt. ;• v ' ; i ' 

4. Samb— AiJirioiPATioN^J-HËArsrsB • Apparatot. ": . i i ■:■ 

Cl^imS|,2ni^, and; ,7, of tii^ Williames, patent, No.. 256,089, for an imr 
proyeine^:f mhéating appa|;atu^, wjhich a,re broad claims, eovering the 
use or'infeans to ereatè' à.suctîon în stéani-heater pipés to cause or 
' facilfiate^'tlie i»iassage of stéam 'through sucli pipes, X^fêrë' b6t anticipa ted 
by the? Beia and Billinton! iBngllsh pa1»nt, No. 2,603, grantéd in 1877, it 
t)eing aiiown that the invention o£ Williames was prior in (iRte, nor by any- 
thing ^n the prior art, and such claims are valid. 

Appeal ïrom the Circuit Court df the United StâtêS for the East- 
ern District of PennsWvania. , 

Joseph Cj. Eraley, ior Mc;îJeely. & Co, 
E, is. Hunter, for Williames i^^id othçrs. 

Bèfore ACHESON, Circuit 3uàë€, àM BUFFINGTON and BRAD- 
FORD, District Judges. ^ 
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BEADFOED, District Judge. Thèse are cross appeals from the 
final decree of the circuit court for the Eastern district of Penii' 
sylvania (64 Fed. 766), in a suit for alleged infringement of letters 
patent No. 256,089, dated April 4, 1882, granted to Napoléon W. 
Williames for an improvement in heating apparatus. The defences 
set up are lack of novelty and of invention, non-infringement and 
failure to disclaim. The spécification of the patent in suit in de- 
scribing the invention allèges in part as follows: 

"It eonsists in tapping an ordinary unobstructed exhaust-pipe from a steam 
engine and Connecting it through said taps with ordinary heating-coils; fur- 
ther, in Connecting the outlet or bleeder pipes from said heating-coils with a 
main whlch comrnunicates with a tank or hot-well in which a partial vacuum 
is maintained; further, in combining said hot-well and bleeder-main with a 
vacuum-pump; further, in means by which the heating-coils may be eut ont 
of opération and the exhaust-steam, or part of it, may be drawn through 
the hot-well to heat the feed-water for the boiler; further, in a hot-well, in 
eombination with heating-coils for steam and bleeder-pipes, with their main 
to return the part of the exhaust-steam and condense the same and return 
it to the boiler as feêd-water. * * * The object of my invention is to con- 
struct suitable mechanism by which the usual back pressure to the steam- 
engine, due to loading the exhauet for the purpose of creating a forced cir- 
culation in the heating-coils, is dispensed with, this mechanism being substan-^ 
tially means to create a suction through the heating-coils to draw steam from 
a free or open exhaust-pipe, and thereby perform the double f unetion of 
heating the building without baek pressure to the engine and reducing the 
normal pressure by creating a partial vacuum in the exhaust-pipe." 

The claims are as follows : , 

"1. In apparatus for heating buildings, the unobstructed exhaust-pipe and 
heating-coils opening from it, in eombination with a bleeder-pipe Connecting 
with said eoils and opening at the bottom Into a hot-well in which a partial 
vacuum is maintained, substantially as and for the purpose specifled. 

"2. In apparatus for heating buildings, the unobstructed exhaust-pipe and 
heating coils opening into it in eombination with a bleeder-pipe Connecting 
with said coils and means to create a suction in said bleeder-pipe, substan- 
tially as and for the purpose specifled. 

"S. In apparatus for heating buildings, the unobstructed exhaust-pipe A, 
heating-coils B, bleeder-main D, hot-well E, suction or exhaust fan F, 
and feed-water pipe N, substantially as and for the purpose specifled. 

"4. In apparatus for heating buildings, the eombination of an exhaust-pipe 
with heating-coils B, or their équivalent, bleeder pipe or main D, provided with 
valve L, hot-well E, pipe J, with its valve K, exhaust- fan F and its pipe G, 
and feed-water pipe N, substantially as and for the purpose specifled. 

"5. In apparatus for heating buildings, an exhaust-pipe and steam-heating 
apparatus, in eombination witli means to suck steam from said exhaust into 
or through said heating apparatus, substantially as and for the purpose speci- 
fled. 

"6. The eombination of exhaust-pipe A, heaters B, bleeder-main D, hot-well 
E, vacuum-valve I, and vacuum-pump F, substantially as and for the purpose 
specifled. 

"7. In apparatus for heating buildings, a steam-maln into which steam 
Is fed, in eombination with steam-heating apparatus and means to create a 
suction through said heating apparatus, to draw steam from the main Into 
said heating-apparatus." 

The bill charges the défendants with infringement "by having 
eaused to be constructed for their use, and by using heating appa- 
ratus substantially the same in construction and opération as in 
the said letters patent is described and claimed, and particularly 
in the first and third claims thereof." In May, 1887, Williames 
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and Ms then licensee, Eobert Coddingtoti, brought suit în the cir- 
cuit court for the Soutliern district of New York against George A. 
Barnard aad the Ingersoll Eock Drill Company for the infringe- 
ment of claims 1, 2, 3, 5 and 7 of this patent. That court flled an 
opinion Februarj 12, 1890 (41 Fed. 358), sustaining its talidity as 
to daims 1 and 3 and holding thatthose two claims had been in- 
fringed, and made an interlocutory decree for an injunction and an 
accounting June 11, 1892; In that case it was held that the broad 
claims 2, 5 and 7 were invalid on the groundthat as to them the 
patent had been anticipated by an English patent No. 2,603, grant- 
ed to Eeid & Billinton, for ^'ImproYements for Warming Railway 
Carriages and in Brake Appa'raltus Connecteid Theréwith," dated 
July 5, 1877, and sealed December 7, 1877. It does not appear that 
any disclaimer has been entered as to the broad claims or any of 
them; nor does it appear that any évidence was adduced in the 
New York case on the aecôunting so decreed or that a final decree 
has been made. The bill in the présent case was iiled January 27, 
1893. The answer as amended allèges that the patent in suit is 
wholly void by reason of unreasonable neglect or delay on the part 
of Willianies to enter a disclaimer of the subject matter of in- 
vention as seifprth in claims 2, 5 and 7. The court below failed 
to flnd such unreasonable neglect or delay and sustained claims 1 
and 3, but held that the ruling of Judge Coxe in the New York 
case that the broad claims had been anticipated by the Eeid & 
Billinton apparatus should be foUoAved, and that, no disclaimer as 
to them havîtig been entered, no costs could be recovered by the 
complainants. It appears from the évidence taken before the mas- 
ter and from his report that at the time of the alleged infringe- 
ment in Septëmber, 1888, the complainants had established with 
the public a Hcense of $5 jjér sqilare foot of grate bar surface or its 
équivalent for the use of the Wïlliames apparatus; that the license 
f ee for the défendants on that basis would hâve amounted to 
$687.50; and that aside from the loss of this sum with interest no 
damage had been sustained by the complainants, nor any gains or 
profits made by the défendants, through the alleged infringement. 
The master seems to hâve taken the view that the licenses velied 
on to establish the amount of the fee coveted the use of such heat- 
ing-apparatus as was inclusive of ail the claims of the patent in 
suit, and, claims 2, 5 and 7 having been adjudged invalid, and 
claims 1 and 3 sustained, and there being no évidence by which an 
apportionment of the fee could be made, reported that the com- 
plainants were entitled only to nominal damages. The court be- 
low took the same view and accordingly decreed that the complain- 
ants recover six cents, without costs. The complainants contend 
that the court erred in not awarding them damages equal to the 
sum of Î687.50, together with interest from Septëmber, 1888, and also 
costs. The défendants claim that the bill should hâve been dismissed. 
The questions before us are substantially whether, aside from the 
omission to disclaim, claims 1 and 3 were valid and were infringed 
by the défendants ; whether a disclaimer should hâve been entered 
and, if so, whether the omission to enter it was the resuit of un- 
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reasonable neglect or delay on the part of Williames ; and whether 
the complainants, if entitled to recover, should not hâve been 
awarded by way of damages the amount of the established license 
fee, with interest from the date of infringement. Careful examina- 
tion of the évidence has led us to the conclusion reached by Judge 
Coxe in the New York case and by the court below that claims 1 
and 3 cover combinations not disclosed in the prior art, and that 
those combinations were patentable. We are also satisiied that 
both of thèse claims were infringed by the apparatus used by the 
défendants and complained of in the bill. That apparatus includes 
the same combinations of parts or équivalent parts co-operating in 
substantially the same manner to perform the same function as 
the combinations respectively covered by thèse two claims. It 
therefore becomes necessary to consider the alleged defence based 
on the failure of Williames to enter a disclaimer as to claims 2, 5 
and 7. On the assumption that it was incumbent on him to dis- 
claim, if his omission to do so was the resuit of unreasonable neg- 
lect or delay, the complainants were not entitled to recover any- 
thing, while, if tbere was no such neglect or delay, they were en- 
titled to recover damages, but no costs. No disclaimer was neces- 
sary to the recovery either of damages or of costs unless Williames 
in those three claims or one or more of them included something fo 
which he was not entitled. Certain patents and other publications 
prior to the date of the patent in suit are set up by way of antici- 
pation, and it is contended that they sufiftciently disclose the sub- 
ject matter of the broad claims. To sustain the defence of antici- 
pation it is necessary that the anticipatory matter should clearly 
show the invention subsequently patented in such manner as to 
enable any person skilled in the art or science to which it relates 
to make or construct and practically use the invention for the pur- 
poses contemplated by the subséquent patent. Eames v. Andrews, 
122 U. S. 40, 66, 7 Sup. Ot. 1073. Applying this rule it is clear that 
none of the prior patents or publications relied on, with the ex- 
ception of the Eeid & Billinton patent, discloses the invention cov- 
ered by claims 2, 5 or 7. The Corey patent of November 25, 1873, 
for an "Improvement in Water-Tanks for Hotels" covers apparatus 
for the utilization of escape steam in heating water and does not 
relate to the circulation of steam for heating purposes nor suggest 
Williames" invention. Nor does the condensing engine disclose 
that invention. The distinctive feature of such an engine consists 
in devices to create a vacuum in the cylinder by an immédiate con- 
densation of steam in front of the piston. It is the distinctive pur- 
pose and opération of the invention in question to prevent conden- 
sation of steam in the heating pipes. While a vacuum, total or 
partial, is created in each case, the purpose for which it is created 
in the two cases respectively are wholly différent. The condensing 
engine does not suggest steam-heating apparatus. Olaim o of the 
patent in suit covers a combination of an exhaust pipe and of 
means to suck steam from it into or through the apparatus. The 
exhaust pipe may or may not be obstructed or weighted in such 
manner as to cause back pressure to the engine. This claim does 
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not in tëriis require an unobstFttcted exhaust, and ît camnot b© so 
ciJtfS'trUed în the light of the description. The patentée' says: 

"Mj^ invèatlon may be applied td the lôaded exhaust hea^terà nowin com- 
mon usé iif slinply attachlng an èxliâUst or vacuum piiinp^ tb thé bleeder-main 
and creatlDgîa suction thereln; but^ïiprefer la ail cases tO' use an open ex- 
hau«t-plpe, It is immatériel to mU' invention whetherjtlie exhaust is unob- 
structed,or weighted, or whether.an èngine is.used or^not, as my invention 
comprehends broadly a main to supply steam vyiien arraittged v?ith steam 
heatërs, àlid means to creàte a suctioii' through said heatèrèl" ■ 

Noi? does claim 5 exclude tMe idea of the existence of sufiScient 
pressure in the exhaust to cause steam to pass therefnom into bleeder 
mains orheating pipes. Nothing is said on tkia point. The pass- 
age of steam into the maiiis and pipes would naturally resuit from 
the wëighting or obstruction of the exhaust pipe. The "means to 
suck steàm from said exhaust into or through said heating apparatus" 
may therefore consistof devices which by suction aid or facilitate, as 
weÛ as those which whdlly cause, the passage of steam from the ex- 
haust pipe into and through the bleeder mains and heating pipes. 
Substantially the same considérations apply to the combination cov- 
ered by daim 7. The exhaust pipe in the combination covered by 
elaim 2 is ùnobstructedy and it is unnecessaryipaj'ticularly to consider 
thîs claîm in this connection. The Eeid & Billinton patent dis- 
closes a eombinatioii in appai?atus for heatirig railway ears, includ- 
ing an èshaust pipe from -which steam freely passes into heating 
pipes aïid means for causing thrÔùgh suction the circulation of the 
steam through those pipes. Judge Cîoxe in the New York case held 
that claims 2, 5 and 7 wereclearly anticipated by this English patent. 
The leaPmed judge below foUo^Ved the ruling of Judge Coxe, saying: 
"I think that the ruling of Judge Coxe that the Keid and Billinton 
apparatus anticipated thé broad claims of the Williames patent 
should be followed." He also said: "It hàs not been conclusively 
séttled that'WiUiames claimed janything of which he wà's not the 
original and flrSt inventor," etc. = TMs court as an appellate tribunal 
is not in the léast concluded by thé décision in the New York case, 
nor do consi<lePations of comity tofward a circuit court with respect 
to its rulings hâve the sâme potehcy with a circuit court of appeals 
as they may prôperly havè With a-drcuit court when confronted with 
the alternative of following or d6|)arting from the ruling of another 
circuit court. Aâsuming that tlie Eeid & Billinton patent discloses 
the subject-niatter of the broad cïâims of the patent in suit — a point 
which we do not now décide— did the English patent antedate the 
invention of Williames? On this question there is considérable 
évidence. Williames testifle» to the effect that he conceived the 
invention described and claimed in his JJàtent in 1871 and in 1872 
disclosed it to the Keystoné'Gouhcil of Eiigineers in Philadelphia; 
that a minute was made of what transpi^ëd àt that time; thât the 
expérimenta he made before thàt body conyinced him that his inven- 
tion was practical; that the; othèr membérs of that body, while ad- 
mitting that it might work bii ^ smaU scalë, did not belîeve it could 
circulate steam throUghout a ïnill withdut hiâck pressure on the eri- 
gine; that thereafter he tried to get it ïhtifoduced in some mill oh 
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a large scale; that in this effort he was unsuccessful for several years 
because he had not sufficient means to introduce his System on a 
large scale and others who wanted steam heating had no confidence 
in his System; that after much difficulty in overcoming the in- 
credulity of those to whom he menti oned the subject he flnally suc- 
ceeded in having his System introduced in the Chatham mills in 1880 ; 
that prior to that time he explained his invention to sundry persons 
on différent occasions who hâve testiiied in this case; and that while 
he always contemplated the securing of a patent from the time of his 
conception he delayed applying for one until he had put the system 
into opération on a large scale and thoroughly tested it. The minute 
of the Keystone Council of Engineers in January, 1872, above referred 
to, is as f oUows : 

"The balance of the evening taken in experimenting, the subject was boil- 
ing-point of water. The apparatus being got ready, namely, a bottle of oi'dl- 
nary river-water, and heated with an alcohol lamp, when no botter than 
could be held in the hand, was made to boil by reîleving it of the pressure 
of the atmosphère, by a vacuum-pump. Water was then brouglit to the boil- 
ing-point, with heat, when the hose attached and at the end a hSUow bail, 
after the air had been expelled, the lamp removed, the water in the jar 
was kept boiling by condensation, namely by a flow of cold water on the 
bail. The open mercury column gauge next produced, when tlie members 
commenced blowing, to test the strength of their lungs, also tlie gauge from 
1 to 21^ Ibs. per square in. was reached, the gauge attached to the steam- 
bottle, but, the hour of ad,1ourning having arrived, the experimeut ceased, to 
be continued next Tuesday evening." 

This minute possesses much significance. It shows that in 1872 
Williames caused water at a température far below the normal boil- 
ing point to boil by relie ving it of atmospheric pressure tlirough the 
action of a vacuum pump. It also shows that he at that time caused 
water which had reached the boiling point from heat applied by a 
lamp to continue to boil after the removal of the flame through the 
condensation of steam in a hollow bail by the use of cold water, the 
steam passing from the vessel to which the lamp had been applied 
through hose into the, bail. The principle of opération of the appa- 
ratus used in 1872 appears to be the same as that on which the broad 
claims of the patent are founded. Hère was a bottle of boiling 
water connected with â hollôw bail by hose, and steam sucked or 
drawn through the hose from the bottle into the bail by means of 
condensation occurring therein. The disclosure made by Williames 
in 1872 imparts to his testimony and that of other witnesses relating 
to a later date great force which it might not otherwise possess. 
Williames states: "I applied a vacuum pump for circulûting steam 
through a coil in 1872. I applied the same principle to circulating 
the steam in heating factories in 1880." With respect to the manner 
in which the coil was connected he says: "In 1872 it was connected 
with a flask with water in, and in 1880 it was connected with the 
exhaust pipe of an engine." The witness Peifer testifies that the 
Williames system of steam heating was first brought to his attention 
in 1873 at the rooms of the Keystone Council of Engineers; that Wil- 
liames explained it to those présent; that "ail the members ridiculed 
it"; that what was done there at that time was "only illustrating 
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How -water could be made to boil under a vacuum, and by using that 
experimeBt also showing how steam could be carried through pipe 
by using a globe that we had for experimenting" ; and tliat after- 
wards in 1872 he saw other experiments made by Williames, "some- 
thing similary on the same basis, withthe exception ofdrawing it 
thçotigh ai'coil of pipe; that is, using steam through, showing that we 
could beat the pipe and alsd boil water and do heating with it." 
Early in 1877 Williames entered the eniploj' of John Eomniel as 
engineer for a certain building on Oarter Street, Philadelphia. The 
building was large, having eight stories, and was used for various 
manufacturing purposes. The time is flxed by a written agreement 
between Williames and Eommel, a copy of whicli is an exhibit, 
dated January 23, 1877. Among the stipulât) ous on the part of 
Williames were the f ollowing : 

"2(3: That during the term of his service he will use his hest jiKlgment, 
Bkill and efforts to run the engine and machinery eeonomically. 

"3d. That at his own expense; for labor (but not for materia,!) he will make 
such altérations and improvements in the engine and machinery as his ex- 
périence 8nd knowledge may suggest so that by increased eeonomy in fuel 
as mueh gain as he can posslbly niake shall be galned for the advantage of 
sald Rommel." 

Within two weeks after the exécution of the above agreement 
Williames, in accordance with his undertaking to run the engine and 
machinery eeonomically, endeavored to secure the introduction of his 
System in the Carter Street building. He says : 

"I explained it to Mr. Sprqgell, who was the manager. • ♦ * i stated 
to Mr. Sprogell that I wanted to change the Uve steam heating to exhaust, 
which would make a great deal of saving In coal; but he couldn't believe 
there was àny such thing as clrculatlng steam below the atmosphère, that 
they had ha4 an expérience of trying to use exhaust steam. * * * i ex- 
plained to hlm that by putting on a pump, making changes from the llve 
steam connection to exhaust, I would be able to circulate the exhaust steam 
wlthout any back pressure on the engine. 'î?hat the greateï cost was noth- 
Ing in the way of coal for heating the building." 

The witness Sprogell sayjs: 

"Mr. Williames was employed at Oarter Street for the yery purpose of In- 
troducing methods for the saylng of expense. * » * The flrst thing that 
he did was to go over the building and see what was WTong. He found the 
shaftlng out of Une ail over the building, and Indeed the engine was out of 
jig, out of repalr, out of order, and the heating of the building, whieh was 
done then by exhaust steam, according to his figurlng at that time, which, 
I suppose was correct, was one of the grêatest items of expense— that is, 
the consumption of coal. My recollection Is that we were carrying a hack 
pressure on the engine of^I thli;Lk they measure It by inehes, though I am not 
suffleient of a mechanic to tell that, but I thlnk It was 15 inehes— that is my 
recollection— fiftieen, pounds perhaps It was— bàck pressure. For the purpose 
of relieving that -Waste, Mr. Williames at that time suggeëted this method of 
re-arranglng the steam heating apparatusrr-the colis— and he sald that he 
could beat the whole building.. We had never been able to beat the upper 
stories, and he said that he pould beat the whole building by putting a 
vacuum pump at the end of the stéam heating pipes. I dld not believn It and it 
was not adopted. * • • Well, I did not believe In It. It would bave beën 
expensive to bave re-arranged the steam pipes- very expensive. It was a 
large building, fifty feet front, eight storjes high, and I did not think that the 
System was feasible. * * * His idea w^s this generally, because I do 
not prétend to recall exactly at this late stage— that he could draw steam 
through the pipes by fflakJng à vacuum at the other énd of the pipe— at the 
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tall enci— the waste end. I told him that it couldn't be done. He argued the 
niatter more than once— I suppose a dozen times. * * * He said he knew 
It could; he insisted on it. I told him I did not believe it could. * * * 
The principle described in 1877 was exactly the prineiple he put in in 1881. 

* * * I mean the principle of moving the steam through the pipes by the 
use of a vacuum." 

The witness Eich, in référence to certain conversations with Wil- 
lianies within a few weelîs after tlie latter liad been einplo.yed by 
Eonimel, says: 

"He told me he had a plan by which he could* circula te exliaust stuam 
through any amount of heating pipe without any hack pressure on the en- 
frine. In fact, he said he could do it by even diminishing the pressure in the 
pipes. He toid ine he would create a vacuum in the pipe; reiieve the at- 
mospheric pressure, and that would cause the steani to cireulate through 
without any baclî pressure on the engine. * * * He explained his Sys- 
tem; he said it consisted of a pump attached to the System by which 
he would draw the air ont of the pipes and create a partial vacuum in the 
pipes. He claimed then the steam would go through without any back pres- 
sure whatever on the engine. * * * It seemed to me to be ridiculous at 
that tinie, and I spoke to my brother about it and he said he didn't think it 
could be done." 

The wilness Peifer, speaking of the Williames system, says: 

"I nyself tried to get it introduced in the mill about, I think 1876. It 
may aave been before that. Say 1876, anyhow. ïhe mill then was owned by 
Mr. Thurlow. We had trouble in heating at thîit time, and he ridiculed the 
idea of it, and laughed at it, and flnaliy, in 1878, the mill was burned down. 

* * * In 1878 Montagne & Whîte got the mill. I wanted to put it in at 
that time, and they would not listen to it. ïhey ridiculed it. * * * In 
1880 the mill burned down the second time, and 1 proposed to put it in then 
again and had hard trouble to get it there. Both Mr. Williames and I did ail we 
knew how to get it in, and the only way I could get it in was b,y using the 
old pipe that liad been in the lire and doing the vvork myself with Mr. Wil- 
liames' «ssistance, and then hiring laboring hands at five dollars a week, which 
niade it cheaper then than if we had got an outside man to hâve done it, 
because they would not use the old pipe." 

It appears from the évidence that the flrst time the above men- 
tioned mill burned down was January 10, 1878, and the second 
time February 9, 1880. Peifer also states that the Williames Sys- 
tem as introduced in the Chatham mills in 1880 was substantially 
the same System as was disclosed to him by Williames in 1872. 
Thèse witnesses hâve not been contradicted or discredited in any 
nianner. Their story is consistent and natural and possesses strong 
inhérent probability. It is supported and strengthened by the 
minute of the proceedings before the Keystone Council of Engi- 
neers, the written agreement between Williames and Roramel, and 
the production of diaries to flx dates. The record does not dis- 
close anything to indicate that Williames knew or heard of the 
Eeid & Billinton invention or patent before introducing his Sys- 
tem in the Chatham mills in 1880. The question before us in this 
connection relates, not to priority of use, but to priority of inven- 
tion. We are satisfied that Williames in 1872, or j)rior thereto, 
conceived the broad idea disclosed in his jiresent System, and that 
in that year he embodied his conception in apparatus which, though 
crude in its construction and not adapted to practical use, dis- 
closed the subject matter of the broad claims of the patent in suit. 
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That others reeeived his invention witli încrediility and ridicule 
tpas no fault of his. He never abandonèd his invention. îfoi* do 
we flnd siich lâches on his part as to deprive him of its fruits. Se 
was a poor man and was ill for a long time. He unaided was with- 
out means to construct his apparatus on such a scale as would dem- 
onstrate, its merit. Those to whom he applied for its introduc- 
tion turned a deaf earto him. In the face of discouragement and 
with reasonable diligence in view of his circumstances he persist- 
ed in his efforts until.they were finally crowned with success. We 
must, tiierefore, hold that the Eeid & Billinton apparatus did not 
anticipate any of the claims of the patent in suit, and conse- 
quentlv that Williames was under no obligation to enter a disclaim- 
er. The ëoûclusion reachëd praçtically disposes of the contention 
on the part of the défendants tlj^tthe complainants were not en- 
titled in any event to reeover more tban nominal damages. It ap 
pears from the évidence that at the time Of infringement there was 
an ë^tablishedlicensé feè for theuseof apparatus suCh as that em- 
ployed by the défendants; and that it amounted on the proper basis 
of computation to f 687.50. This sum, with interest from Septem- 
ber, 1888, is the measùre of dàiiiàges which the coinplainants ai-e 
ehtitléd to reeover. They are also entitled to costs iQ this court 
andJhtbfe court bel6\\''. ; Thè decree below is reversed, with direc- 
tions tp the circuit court 1;o enter a decréè for complainants in ac- 
cordancewith this opinion. 



DUFF MFG. CO. v. NOHTON. 
(Circuit Court, I), Massachusetts. Qctober 4, 1899.) 

1. Patents— CoNSTKUCTioN and VAubiTY—EPFEbT of Prtôr iDBrisiONa. 

The rule, that, in cases, l^TOlv.ijig mixed questions of Jaw and fa et. es- 
peeially cases arislrig with référence to patents for inventions, the courts 
in one éircùlf shoula follbw thè 'sblemii décisions of the circuit court of 
appeàls iii another clrfcûit, when 'it appears that the issues and proofs are 
substantiajly the same, Js'ft«?(?iio apply, nôt only to questions of the valid- 
ity of patents, but also to the construction of daims, so far as they need 
be construed, with référence to alleged infringements. 

3. Same— iNFiuNaBMBNT-p-Lii'ïiNa' Jacks. 

In vlew Of the rulé stated as to the effect of prior décisions, the Barrett 
patent, No. 4S5,®93, for an improvêœent in lifting jaclîs, construed, and Uel< - 
valid and Infringed as to clalms X, 2, and 6. 

3. ■ Samk. 

ïhe Barrett patent, No. 511,923, for an improvement in lifting Jaclis, 
the claims of whlch relate only tô such a construction of the frame as 
will guide the pawls into the notch when the jack Is in rapid action, does 
not disclose patentable invention, and is void. 

This was a suit in equity by the Duff Manufacturing Cîompauy 
against Arthur O. Norton for infringement of certain patents. On 
final hearing. 

James I. Kay, for complainant. 
Edward S. Beàch, for défendant. 
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PUTNAM, Circuit Judge. This case relates to àlleged infringe- 
ments of claims 1, 2, and 6 of the patent issued to Josiah Barrett 
on July 14, 1891 (No. 455,993), and of claims 1 and 2 of the patent 
issued to Mr. Barrett on January 2, 1894 ÇSo. 511,923). Each of 
the patents purports to relate to improvements in lifting jacks. The 
earlier patent was under considération on an application for an 
ad intérim injunction in this case, as shown by our opinion passed 
down on March 15, 1899. 92 Fed. 921. The lifting jacks to which 
thèse patents relate are those of which the basis is a notched lift- 
ing bar, moved by two pawls, which pawls are, respectively, hinged 
on opposite sides from the pivot of the lever which moves them, so 
that the motion of each is in a reverse direction from that of the 
other. While the jack is being used for raising, each pawl drops 
naturally, by its own weight, from the notch with which it was last 
engaged, when the other pawl becomes engaged with its proper 
notch, and is, in its turn, pushed up by the lever. In this way the 
pawls operate alternately in raising the bar without difticulty. The 
improvement in issue with référence to the earlier patent was in- 
tended to obviate the difflculty arising from the fact that, when a 
weight is being lowered, the pawls will not naturally detach them- 
selves from the notches in the bar. In the jacks alike of the com- 
plainant and the respondent this difficulty is overcome by the use 
of a spring, or other elastic device, which withdraws the pawÎB 
alternately from engagement with the notches in the bar. In the 
prior art this was accomplished by mounting the springs on the 
pawls, but in each jack before the court the springs, or other elastic 
devices, are mounted elsewhere than on the pawls. In the spécifica- 
tion of his patent No. 455,993, Mr. Barrett says that he makes use 
of "a yielding tripping-plate having lugs thereon adapted to engage 
with the fingers of the pawls, and, by the pressure thereof, to with- 
draw the pawls from engagement with the toothed bar." The claims 
in issue in this patent are as follows: 

"(1) In a jack, the combination of a bar, having teeth on one side thereof, 
.1 pivotai lever, two pawls pivoted to said lever, and having fingers rigid there- 
with, and a yielding tripping-plate having lugs thereon adapted to engage with 
said iingers, and through the same draw the pawls from engagement with 
the toothed bar, substantially as aud for the purposes set forth. 

"(2) In a jaels;, the combination of a bar having teeth on one side thereof, a 
pivotai lever, two pawls pivoted to said lever and having Angers rigid there- 
with, and a yielding tripping-plate pivoted to the .l'ack-frame, and having lugs 
thereon adapted to engage with said Angers, substantially as and for the 
purposes set forth." 

"(0) In a jack, the combination of a bar having teeth on one side thereof, 
a pivotai lever, a pawl pivoted to said lever and having a finger rigid there- 
witli, and a yielding tripping-plate mounted on the frame aud having a lug 
adapted to contact with said flnger, and through the same draw the pawl 
from engagement with the toothed bar, substantially as and for the purposes 
set forth." 

Both in the spécification and in the claims Mr. Barrett uses the 
Word "fingers." Thèse Angers, as shown in his drawings, are. se- 
cured to the side of the pawls, and engage the lugs on the tripping- 
plate. His commercial construction omits the Angers, but it uses 
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what is strîctly the mechanical équivalent thereof ; and nô issue 6an 
be raised in the case by reason of that fact. 

This patent lias been very mucliiiin litigation, wbich was described 
in part in our opinion passed down on March 15, 1899. The only 
suit to which we need now refer: is that in the Third circuit, re- 
ported in the circuit court as Maatlfacturing Co. y. Forgie, 78 Fed. 
626, and in the circuit court of appeals as Forgie v. Manufacturing 
Oo., 26 C. C. A. 654, 81 Fed. 865. We hâve already, in Green v. 
City of Lynn, 55 Fed. 516, 518, and in Beach v. Hobbs, 82 Fed. 916, 
919, indicated our views as to the effect to be given to décisions in. 
other circuits, and also as to th& method of ascertaining whether 
or not, in cases involving mixed questions of law and fact, the prior 
litigation covered substantially the same issues as those in the 
pending case. 8ince thèse expressions of our views, the circuit 
court of appeals for this circuit, in Beach v. Hobbs,; 34 C. C. A. 248, 
92 Fed. 146, 147, has given full effect to them in the following lan- 
guage, which referred to earlier litigation in another circuit: 

"Although the défendants in this case are not the same or in privity with 
the défendants in tlie other eases, we think, as a gênerai rule, and espeeially 
in patent cases, we should folle w the décision of the circuit court of appeals 
of anotlier circuit upoif final hearing with respect to the issues determined, 
if based" npon substantially the same stàte of facts, unless It should clearly 
appear' that there was hianifest error." 

The circuit courts and the circuit courts of appeals throughout 
the United States are of equal dignity, and therefore we are unable 
to perceive any reason why, unless in cases of clear error or over- 
sight, each of thèse courts should not folio w the rule practiced in 
the two divisions of the court of appeal, sitting under the English 
judicature acts, to the effect that each division accepts the déci- 
sions of the other as of binding force, thereby avoiding the just 
complaints, and the substantial détriment to the administration of 
the law, which come from inconsistent proceedings of several tribu- 
nals of like authority. At the hearing before us on the applica- 
tion for an ad intérim injunction, the patent of one Alfred was in- 
terposed, which was not in évidence in the prior litigation. That is 
now withdrawn from the record. A careful scrutiny of the opin- 
ions given in the Third circuit leads to the conclusion that the 
proofs in the case there adjudicated were substantially the same as 
the proofs now before us, and therefore we are able to perceive that 
the adjudications in the Third circuit related to the same issues 
which are now before us, except a single question, which is as to 
the f orm of the alleged infringing device, to which we will here- 
after refer, and which, as we will explain, is, in our opinion, unsub- 
stantial. The issues thus involved are as to the nature of the 
patentee's alleged invention, as to the construction to be given to 
his claims, and as to the relation of that construction to alleged 
infringing devices. With référence to ail thèse, we are able, in view 
of tjie facts to which we hâve referred, to apply the rules which we 
hâve heretofore laid down with regard to adjudications in other cir- 
cuits; and inasmuch as the case before us is, in any view of it, far 
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from clear in behalf of the respondent, so that it would be impos- 
sible for us to assume that, if we took it ap anew, our investigations 
would yield better results than those of tbe courts in the Third 
circuit, we ought to abide by what bas already been determined. 
The litigation in the Third circuit related speciflcally to only the 
flrst and sixth claims of the patent ia issue, but the respondent 
has not sought to point ont to us that a détermination as to those 
claims should not be foUowed by a like détermination with référ- 
ence to claim 2. Moreover, while it is true that the litigation in 
the Third circuit arose on an application for an ad intérim injunc- 
tion, yet the courts of that circuit, in passing upon it, solemnly de- 
termined ail the issues we hâve before us, and the conclusions are 
quite as effective as though they had followed a hearing on bill, an- 
swer, and proofs. That litigation determined fuUy the question of 
the validity of the patent in issue, so far as the invention covered 
by the claims which we are considering is concerned. The opinion 
in thé circuit court was rendered by Judge Buffington, and was prac- 
tically adopted by the circuit court of appeals, so that, for the pur- 
poses of this opinion, we need refer only to it. At page C30 it ob- 
served as follows: "The yielding tripping-plate, which is the foun- 
dation of Barrett's device, seems wholly new. Nothing in anticipa- 
tion thereof was cited to the court, or by way of référence in the 
patent office." At the foot of page 628, and top -of page 629, it ex- 
plained the objections to the prior method of mounting the springs 
upon the pawl, and the advantages of Barrett's improvement, whit-h 
it pronounced "a decided advance." A careful examination of this 
opinion discloses that, in view of the facts appearing in the record. 
in which particular the case at bar does not differ from that before 
Judge Buffington, he gave the claims so broad a construction as to 
hold that Forgie's device infringed, although Forèie did not use a 
"yielding tripping-plate," as those words are commonly understood, 
but, in lieu thereof, used what Judge Buffington describes, at pages 
630 and 631, as foUows: 

"His [meaning Forgie's] reversing apparatus [meaning by this the appara- 
tus which answered the purpose of the Barrett yielding tripping-plate] coii- 
sists of a sliding iron base plate, in which are seated tvvo stifC brass springs* 
with upwardly projecting ends. When a reverse action is desired, the plate 
is shifted and held rigid by an eccentric button. This shifting places the 
ends of the springs in positive, Intense connection with the rigid fingers on 
the pawls. Startlng with the upper pawl in engagement with the toothed 
notch, and counteracting the pressure exerted by the tool wrench on the jack 
nose, we flnd that, as the lever is rocked forward, this upper pawl, being 
above the lever's pivot, is drawn forward, whereby an increasing spring pres- 
sure is encountered. ïhe resuit is, the pawl seeks to disengage itself from 
the notch. * » * The jack is ingenlous, différent in form from Barrett's, 
and we are free to say, at flrst view, seemingly différent in substance. But 
détail examination and an analysis of its éléments satisfy us very elearly that 
its principle, design, and functional purposes are based wholly on the con- 
ception of the application to this art of the yielding tripping-plate which Bar- 
rett suggested. To us it seems that a large part of the ingenuity shown in 
its structure is a studied purpose to so elearly transpose aud réarrange Bar- 
rett's éléments as to obscure the fact that it embodies the substance of his 
[Barrett's] invention." 
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Mrat - ôf àlly the last sentenèecited Itom JudgeJBuflîngton ap- 
pliés wîth full force tothe foiim of the device of therespondent in 
the case atiibar. Moréovec, the respondent bas merely Substituted 
for the sliding base plate, arôving horizoktally, a rocfeer shaft, the 
line of whose:>môtion is perpendicular, and for Forgie's stiff brass 
springs hard i-ubber tips. Thèse modifications of Forgie's attempted 
escape f rom Barnett's invention are only such mechânical contriv- 
ances as would easily be devised by a skillful workman èeeking somé 
other method of évasion; and, mounted as they are on the jack 
frame, they accomplish, to use the language of Jadgé BufBngton, 
"the principle, design, and functional purposes" of Barrett's concep- 
tion by methods which might easily hâve been substituted by any 
person of ordinary skiU in the art. In view of thèse conclusions, 
we are forced to adopt, with référence to letters patent No. 455,993, 
the results reached in the Third circuit. 

The respondent, as we bave already said, undertakes to make 
some use ofcthe fact that Barrett, throughout bis patent and in his 
drawings, describes "Angers" attached latèrally to M» pawls; but 
we hâve already disposed of that matter^ The respondent also urges 
on the court the usual presumption arising from the fact that his 
device aIsO is covered bya patent; but the application of such a 
presumption isi always dangerous, as it cannot always be known 
whether the: patent office contemplated that the latéi; patent cov- 
ered a substantial divergence, or only au improvement on the earlier 
one. Moreover^ ijh« breadth of construction given in the Third cir- 
cuit to the clttims in issue necessarily: covers that proposition. 

With référence to the oth€r patent in suit, we are led to the con- 
clusion that the; elailne in issue involve nothing wMch was patent- 
able. They relate only to the interposition of a rib inside of the jack 
frame, or a thicÉëning of sôme part of the interior surface of the 
frame, for the purpose of guiding each pawl into the notch when the 
jack is under rapid action. In Bâtes v. Keith, 82 Ped. 100, 103, 
we expressed our views on the subject-matter of guides, to the ef- 
f ect that they are so common in the arts, and hâve been used from 
time to timè foP'so many purposes, that the présuraption is that no 
adaptation of thém, and no new form, includes invention. There 
are no spécial facts in the case at bar to take it out of the usual 
presumptione with référence to guides, because, so far as the record 
shows, the'fprms of guide adopted, alîke by the respondent and the 
complainant, are only such as would readily occur to ftny mechanic 
of ordinary skill in the art as soon as he discovered that the pawls 
needed their assistance. Let there be a decree, a^ J)rdvided in rule 
21, for an injunctipn and an acçpun,ting with refereûce to claims 
1, 2, and 6 of letters patent No. 4S8,993, incorporatiag an order that 
on final decree the bUl will be diamissed as to letters patent No. 
511,923, and further providing that the question of costs also abide 
that decree. 



WESTINGHOUSE AIR-BEAKE CO. V. NEW YORK AIR-BRAKE CO. 991 

WBSTINGHOUSE AIR-BRAKE 00. V. NEW YORK AIR-BRAKK GO. et al. 

(Circuit Court of Appeals, Second Circuit. July 18, 1899.) 

No. 660. 

1. Patbuts— Construction dp Claims— Impeovements in Air Brakes. 

The Westingliouse patent, No. 538,001, for an improvement In air 
brakes, describes in the spécification an altération In the perfected Sys- 
tem of the Inventor embodled in hlg prier patents. Nos. 360,070 and 
376,837, being a departure from the devices therein shown only in re- 
spect to the means used for ventlng the train pipe into the brake cylln- 
der. The invention, therefore, is not of a primary character, and the 
claims of the patent must be limited to a piston attached to, or moved 
by, the brake-eylinder pistou, for ventlng the train pipe into the brake 
cylinder, and are not infrlnged by a ventlng devlce which Is operated inde- 
pendently of the brake-cylinder piston, and vents the train-pipe air into 
the atmosphère. 

S. Same— Infhingkment. 

The Dlxon patent, No. 382,032, for an Improvement in air brakes, doe« 
not diselose an invention of a primary or important character, which enti- 
tles its claims to a broad construction, but describes, in claims 3 and 5, 
modifications of the prior Westinghouse patents, by veuting the train 
pipe locally into the a,tmosphere, instead of into the bralie cylinder. The 
ventlng meehaalsm descrlbed is operated by, and dépendent on, the piston 
of the Westinghouse patent. No. 360,070, and the patent does not contre, 
analogous modes of ventlng to the atmosphère in différent air-brake Sys- 
tems. 
Lacombe, Circuit Judge, dlssenting, de Westinghouse patent, No. 538,001. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The complainant brought its blll in equity in the circuit court for the 
Southern district of New York, which was founded upon the alleged infrlnge- 
ment of claims 1, 3, 4, 5, and 6 of letters patent No. 538,001, dated April 23, 
1895, issued to George Westinghouse, Jr., and of claims 3 and 5 of letters 
patent Nol 382,032, dated May 1, 1888, and Issued to Theron S. E. Dlxon. 
Eaeh patent was for improvements in air brakes for rallroad cars. The case 
came to final hearing, and from decree of dismlssal of the bill thls appeal was 
taken. 87 Fed. 882. 

Fredk. H. Betts, for appellant. 
Fredk. P. Pish, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges, and THOMAS, 
District Judge. 

SHIPMAN, Circuit Judge. The Westinghouse patent, No. 538,- 
001, hereinafter called the "patent of 1895," was an improvement 
upon the quick-action air brakes, described in letters patent 360,070 
and 376,837, which were issued to Mr. Westinghouse, and which hâve 
frequently heen the subject of litigation in the fédéral courts. It 
is well known that the device of No. 370,837 has gone into universal 
use, and has heen the standard quick-action air brake upon long 
freight trains in this country. The history of air-brake invention 
is given in Westinghouse v. Brake Oo., 170 U. S. 537, 18 Sup. Ct. 
707; but, in order to understand the relation of the invention de- 
scribed in the patent of 1895 to the preceding art, it is not neces- 
sary to go beyond the years 1886 and 1887. That history was given 
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in Westinghouse Air-Brake Co. v. New York Air-Brake Co., 11 C. 
0. A. 528, 63 Fed. 9'62, and is as ïollows: 

"The promptness with which an automatic air-brake System could be made 
effectuai depended upon tlie promptness witli ^¥llicll air pressure in ttie train 
pipe could be reduced, and the equalizatlon of pressure could be changed. Be- 
lore the séries of inventions orlginated by the Burlington trials, tbis réduction 
had been elïected in passen^er trains of ordinary length by 'venting' the train 
pipe, or opening a port f rom thè traJn pipe to the open air, which "was initl- 
atéd by a turn of the engi'néer'S valve on the locomotive; Westinghouse, In 
his attempt to créa te efficient and immédiate service upon each car of a long 
train, enlarged the venting System, so that, when the rediictlon of train-pipe 
pressure had commenced by the turn of the engineer's valve, the triple valve 
under each car should âlso vent the train pipe of that car- Each car, there- 
fore, contained its own ventïng piechanism, and, as thè mechanism did its 
vi-ork upon its own car, it hastenêd the work upon the càt next in the rear. 
Westinghouse also sought to; saye, and did save, power by eompelling the 
compressed air thus vented to paks Into the brake cylinder, instead of into 
the open air. But sudden and large réduction of pressure is only to be used 
in a case of envergency, and therefore means for such réduction must be made 
sùppleinentàry to the means for the ordinary service of the brakes, so that 
ordinary aûd extraordinary usb of the brakes ean each be made avallable, 
as necesslty arises. Thé method in No. 360,070 was to make the ordinary 
range of mptlon of the tri]51e-valve piston, which was produced by a réduction 
«f train- pipe pressure of a few pouhds, do thè ordinary' work of 'braking' a 
train, and to make an extràordinary rap^e of motion throughout the entire 
lengtii of its capacity for travel, which waS produced by a réduction of 15 to 
20 pounds, do the extraordinary work which gave to the brake the name of 
'quick-action.' "WTien the piston of the triple valve moved through the entire 
length which it could travel, the stem of the piston came in contact with the 
stem of the emergency valve, opened it, vvhich uneovered a port, and thereby 
the train-pipe ptessure was vented into the brake cylinder. The claims of 
the patent call the first or ordiijary range of motion of the piston 'a preliminary 
traverse,' which admits air (rom the auxiliary réservoir to the brake cylinder, 
and the second range of motion 'a further traverse,' which énables the piston 
to admit air directly f rom the main pipe to the brake cylinder." 

The defect in this invention, which was that the port which was 
opened by the emergency valve was necessarily restricted in size, 
was remedied in No. 376,837, which abandoned reliance upon the 
piston of the triple Talve as the means of opening the emergency 
valve, and used a supplementary piston, contained in a supple- 
mentary chamber, and actuated by pressure from the auxiliary réser- 
voir. The port through which, when uneovered, this pressure 
passes, is, in the mechanism shown in the spécification, uneovered 
by the excess stroke of the triple-valve piston. Tlie mode of opéra- 
tion is described as follows: , , 

"When an emergency stop is to be made, the engineer throws his engineer's 
valve wide opçn, thereby causing a sudden and material réduction of pressure. 
The excess' Of the auxiliary réservoir pressure tlien teces the main piston 
stem againàt said other stem, overcoming the tension of its sprlng, drives the 
main piston to the extrême Umit of its stroke, and thereby uncovers the ports 
leading frçim the auxiliary réservoir to the suppleibental v^lve chajnber. This 
pressure drives the supplemental piston outwardly, or downwards, against the 
stem of the supplemental valve, and forces it from its seat. Thèreupon, the 
prépondérance of train-pipe pressure In the brake pipe opens the check valve, 
and the air (rom the train pipe rushes ■ directly from ths; bra^p pipe to the 
■brake cylinder." 

A quick, and, so far as possible, a siriiultaneous, action of the 
brakes on each car dépends upon quick and simultaneous action in 
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the réduction of train-pipe pressure. This was partially accom- 
plished in No. 360,070 by the port from train pipe to bralie cylinder, 
the novel feature of the invention of that patent, and was much 
more fully accomplished in the invention of No. 370,837 by means 
of the new piston, actuated by auxiliary réservoir pressure. In 
each deviee, the emergency port was from train pipe to brake cylin- 
der, and the particular means by which it was uncovered in each 
deviee was the excess stroke of the triple-valve piston. The reason 
for venting into the brake cylinder will be adverted to hereafter. 

In 1892, Mr. Westinghouse made a new invention, which modi- 
fled or changea the means by which he had uncovered the opening 
into the brake cylinder. Instead of using a "further traverse" of 
the triple-valve piston to uncover the emergency valve of No. 360,- 
070, and the excess stroke of that piston, which uncovered the port 
through which auxiliary réservoir pressure passed, in No. 376,837, 
he vented the train-pipe air into the brake cylinder by the use of a 
compound piston connected to the brake-cylinder piston. A valve 
ia a passageway leading directly from the train pipe to the brake 
cylinder controlled the discharge of air from the train pipe. Prof. 
Parke, one of the complainant's experts, says: 

"This valve is immediately operated by a piston under tiie influence of a 
motive power produced by tlie movement of another piston. In otlier words, 
the train-pipe vent valve of the deviee of patent No. 538,001 is operated by a 
compound piston, the movement of ooe part of which may be made to pro- 
duce a motive power which will cause the other part to open the vent valve." 

The piston which opérâtes the vent valve "is subjected only to 
such an operative pressure as can bë created by the rapid movement 
of another piston." The speed of the operative piston, rather than 
its length of movement, is the means by which the vent valve is 
opened, and train-pipe air is promptly vented. The best descrip- 
tion of the method of opération of the compound piston is contained 
in the brief of the counsel for the complaiuant, and is as follows: 

"In case it is desired to apply the brakes slowly or partially, for a 'service 
application,' the train-pipe pressure is gradually lowered by the engineer, which 
causes the triple valve to slowly vent auxiliary réservoir air to the brake 
cylinder through the graduating valve, resulting in a eorresponding slow move- 
ment of the varying speed piston. When this slow movement of the varying 
speed piston takes place, air will pass through the small equalizing passage, 
23, and maintain practically the same air density between and outside the 
two pistons; thereby permitting the varying speed piston to move without 
moving the secondaiy piston, and consequently resulting in not opening the 
train-pipe vent valve. If, however, an 'emergency' application of the brakes 
is to be made, the train-pipe pressure is suddenly lowered by the engineer, 
which causes the triple valve to rapidly vent auxiliary réservoir air to the 
brake cylinder, through the auxiliary réservoir emergency valve, causing a 
eorresponding quick movement of the varying speed piston. Under sueh condi- 
tions, the air has not time to equalize between tlie pistous, as the small 
equalizing passage, 23, is not of suflicient area to permit of the same. Conse- 
quently a momentary partial vacuum will be formed in the chaniber. G, and 
the action thereof will be to cause the secondary piston to move with the 
varj'ing speed piston, unseating the train-pipe vent valve, the latter being 
attached to the secondary piston, thereby venting the air from the train pipe." 

An application for this patent was filed on March 21, 1892. Chan- 
ges were made in the claims, and the application lay in the office 
96 F.— 63 
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for abcHit three years, but thereiwaaoo suggestion 'thaithe inven- 
tioii'ihàd a bpoader scope than a oew method of "ténting the air 
to the bmké cylinder, until afterrMarcii 6, 1895, (when the defend- 
ant's oourisél sent to the complainànt's counsél ior their examina- 
tion a statement and descriptioai df' the new air-brakç machinerj", 
whieh thô défendant proposed toadopt, and by which the train- 
pipe aiï? was vented into the atnïjE^phere. Therénpon, as it was 
deemed tbàt the atmosidieric ventiàg employed the compound-piston 
method of yénting into the brakeidylinder which ?svas contained in 
the pending application ofMarch,! 1892, six new daims were caused 
to be added to the application, wMch, by the use of gênerai lan- 
gtiage, enlarged the claims so as to raake them apply to the device, 
whèrever-nâed in air brakes. This amendment was allowed, and the 
patent WaS issned accbrdingly. Claims 1 to 6 are the amended, and 
claims 7 and 13 are the restricted, claims. 

The contention on the part of the complainant is that the inven- 
tion wa^ actually of a broad and primary chaiacter, and was "a 
train-pipé vent valve directly oçerated by a piston,) which is the 
secondary^art of a compotihd piston so organized thiat theopening 
of the vent valve is dépendent upon the manner or rate of move- 
ment ofithe primary: part of such compound piston;" The défend- 
ant is of the opinion that' the mode by which the train pipe is vented 
to the briakê çylinder cônstltuted the scope of thé invention. It is 
not diÇniçd tUat the inveintionij th^is deflned, ig npvel and patentable. 
It is urged by the complainant that the inventer had, when he made 
his appliclatibïi, the mental conception of a broad invention, be- 
cause hè ôïifd in his specifiéation : ' 

"As in niy sfevéï^âl létters'irkïètit bèfore referfed to [360,070, 376,837, 44S,8271, 
my preseiatliiiproVement opérâtes to locally éxhaust air from the train pipe, 
to cause a great and rapid réduction pf train-pipe pressure, wd this effect is 
not dépendent on the subséquent disposition of the air, a? it imy bç permitted 
to escape to t]tie atmosphère, to à sepairate çhaniber, or to ïhe faràke cylinder." 

He did nQt, boweyer, tell or conçider bpw it might be permitted 
to escape to the atmosphère, or to a separate chamber, because nei- 
ther modification was a part of the invention which he wished to 
présent to the public. The progressive history of his invention 
shows that suçh delivery was not, in his ppinion, the one most béné- 
ficiai for quick-action air brake purposes, and he added: 

"There is, hoWever, à great advantage obtalned by exha,U9titig the train- 
pipe àlr lùio thé brake cylinder, because the final pressure bbtained in the 
bralie cylihder, aljteï the auxillary resèrrWr aûd brake-cylindèr pressures hâve 
equaJized, is muëh greater thaii it Ti^ould be If the air from the auxiliary réser- 
voir flowed into an ëmpty brake cylinder. Nqt only is the final pressure in the 
brake cylinder grëater, but the axîcretlon of pressure thereiiï is inore rapid, and 
the brake pistons are consequently moyed outward with greàter speed and 
force." ' \ ' ' ' , !'i ■',',', '',.', 

A suggestion is made that a modifloation of the compound piston 
method by which train-pipé air couid' be sent into the atmosphère 
was an obvions one, and neéded no ex;planation. That may be tnje. 
The air could be sent anywhere, but the means by whiich atmos- 
pheric venting was to be adapted to the other members of sériai 
quicfc-acting air-brake mechanismiiWouM require invention. It is 
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nianifest that the inventoi' meant to confine hiniself, in tjie inves- 
tigations which resulted in the application of 1802, to tlie System 
which he had previously perfected; for, in each of the flve modifica- 
tions which he described, train-pipe air was vented into the brake 
cylinder, and each of the seven original claims qf his application de- 
scribed the brake-cylinder piston as a member of the combination. 

The question upon this patent dépends, m our opinion, upon the 
construction which is to be given, to the six claims which were in- 
troduced.by amendment. If they are to be restricted in their char- 
acter to the mechanism as shown in the spécification, it will not be 
claimed that the défendant is an inf ringer. It seems clear tliat the 
invention was merely an altération in a pre-existing perfected Sys- 
tem, and was not of a primary character. As it was presented in 
the spécification, it was a departure in respect to the means by 
which train-pipe air is vented through an emergency port into the 
brake cylinder, it did not contemplate a radical departure from the 
standard air brake of fNo. 376,872, and was intentionally limited to 
that style of structure. We are therefore of opinion that the claims 
inserted by amendment in 1895 must be limited to a piston attached 
to, or moved by, the brake-cyliuder piston, for venting the train 
pipe into the brake cylinder. 

The défendant caused its new device, known as "Valve (3," to be 
invented for ihe purpose of escaping from the Westinghouse System 
of venting excl,usively into the brake cylinder. It vents into the 
atmosphère, and uses for that purpose a compound piston, which 
is a part of the triple-valve piston, the action of which is not dé- 
pendent upon the brake-cylinder piston. The cylinder of one part of 
the piston was attached to the other part in the form of a cup, and 
service and emergency opérations of the brakes were obtained by very 
much the mode of opération which has been described with respect 
to the Westinghouse patent of 1895; that is, the varying speed of the 
operative piston, rather than its length of movement, was the means 
by which the vent valve was opened. It follows, from the construc- 
tion which we hâve given to the patent of 1895, that the défendantes 
device, known as "Valve C," is not an infringement. 

The Dixon patent was applied for on December 16, 1887, after the 
issuance of patent 360,070, and before the date of patent 376,837, 
but after the public had knowledge of the invention described in that 
patent, and was intended to be an improvement upon No. 360,070, by 
venting the train pipe into the atmosphère instead of into the brake 
cylinder. The patentée says in his spécification: 

"The first and main part of my invention consists essentially in cutting off 
and dispensing with the passage from the train pipe to the brake cylinder, 
and locally venting the train pipe directly to the atmosphère, through a 
passage or port, which is opened by preliminarily lowering the pressure in the 
train pipe, and closed by a sufHcient increase of pressure in the bralie cylinder." 

He closed the passage in the Westinghouse device which cari'ied 
the train-pipe air to the brake cylinder, and in lieu of it had a pass- 
age with an open-air port. H, to the atmosphère, so that, whenever 
the valve which covered the port was raised from its seat by the fur- 
ther traverse of the triple-valve piston, the train-pipe air passed eut 
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through this opened port. He closed this venting port, inasmuch as 
it must be closed in order to release thé brakes, by means of the 
same or another valve, which was actuated by brake-cylinder press- 
ure. It is not contended that thé défendant used the Dixon method 
of closing the port. He filled the brake cylinder withauxiliary réser- 
voir air at or near the time whën, by the final traverse of the piston, 
train-pipe air is vented into thé atmosphère. In order to establish 
the primary character of the invention, stress is laid by the com- 
plainant upon' thé concurrent action of venting into the atmosphère 
and fllling the brake cylinder i^ith auxiliary réservoir air by the 
f urther traverse of the trliplô-V^àlVé piston, and it is said that auxil- 
iary réservoir air was for the flrst time utiUzed for "quick individual 
action," whîle atmospherie venting was used for "sériai quick action," 
and that thé discharge from eafehof the two parts was free from ob- 
structio?! from the other. 

As the spécification recognizes that in No. 360,070 a port from the 
auxiliary réservoir to the brake cylinder was opened by the action 
of the triple-valve piston when it made its final traverse, there was 
nothing new in this method of fùrnishing the brake cylinder with 
air, and the careful statement of the invention by the complainant 
simply meaûS that atmospherie venting vented the train pipe quickly 
and without obstruction. Venting train-pipe air into the atmos- 
phère in autqmatic air brakes wfts an old subject of invention when 
Dixon enteted upon it. Its àdtàntage, resulting from the quickness 
With which the train pipe is veilted, was well known, as were also 
its disadvantages, by reason of the loss of the benefit from the rapid 
storage in the brake cylinder of train-pipe air, which helped to move 
the brake pistons promptiy and energetically. Mr. Westinghouse 
bas shown a System of venting into the atmosphère in his patent No. 
217,838, and described a method in his addition of Februarv 11, 1888, 
to his French patent No. 182,538, of March 29, 1887. His subsé- 
quent application for letters patent of the United States for an inven- 
tion of the same kind was put in iiiterference with the Dixon applica- 
tion. Priority of invention was decided in favor of Dixon, whose 
patent was subsequently assignèd to the complainant. It has never 
put the invention into général lîsè, presumably preferring to make 
the air brake of No. 376,837 its Stâijdard quick-aiction brake. 

The défendant vents train-pipe a,ir into the atmosphère by the aid 
of the triple-valve piston, which has been aiready generally described, 
and which does not hâve the preliminary traverse and the final trav- 
erse of the piston of the Westinghouse quick-action brakes. The 
compound piston of the defendaïit has but one range of motion. 

The Dixon device is presentëd as a primary invention of impor- 
tance, and therefore as one which calls upon a court to give a wide 
range to the territory covered by the patent. We do not thus under- 
stand the scope of the alleged improvement. It was an obvions ex- 
pédient, as a modification of the Westinghouse System, it used the 
peculiarities of the action of his piston, and was not of an important 
character. The patent should not hâve a broad scope, and should 
not be able to control analogous modes of venting to the ■atmosphère 
in différent air-brake Systems. 
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Claims 3 and 5 are those which are said to be infringed, and are 
as follows: 

"(3) The comblnation of the brake cylinder, the train pipe, the car réser- 
voir, and the main valve operating piston with a passage leading from the 
train pipe to the open air, for locally venting the train pipe to the atmosphère, 
and a valve which opens said passage when the main valve operating piston 
opens the emergency port, and -which is controUed by the movement of that 
piston, substantially as described." 

"(5) The combination, in a fluid-brake mechanism, of a train pipe, brake 
cylinder, air réservoir, and a main valve operating piston, B, with a discharge 
passage leading from the train pipe to the open air, provided with a valve, 
which is operated by the final movement of the piston, B, in applying the 
brakes for emergency stops, thereby venting the train pipe to the atmosphère, 
substantially as described." 

The spécification shows that the piston which was to do the work 
in the Uixon device was the Westinghouse piston, which had an ordi- 
nary range of motion for a service application of the brakes, and addi- 
tional range of motion for an emergency application. This piston 
is obviously the one referred to in claim 5, which speaks of the valve 
"operated by the final movement of the piston, B, in applying the 
brakes for emergency stops." Claim 3 is not so deflnite. Its élé- 
ment which corresponds with the valve of claim 5 is "a valve which 
opens said passage when the main valve operating piston opens the 
emergency port." The patentée had in his mind the piston which, 
in its further traverse, opened the emergency port. In other words, 
"this piston is an élément of both claims," and therefore neithef 
claim is infringed. The decree of the circuit court is affirmed, with 
costs. 

LAOOMBE, Circuit Judge (dissenting). I am unable to assent to 
the proposition that patent No. 538,001 should be restricted as closely 
as the opinion indicates it should be, and therefore am inclined to 
hold that défendant has infringed that patent. As to the Dixon pat- 
ent, I entirely concur. 



REYNOLDS v. BUZZELL. 

(Circuit Court of Appeals, First Circuit. September 14, 1899.) 

No. 271. 

1. Patents— Invention. 

Where an inventer has devised a machine or tool for doing work which 
prevlously had been done only by hand, and the utility of the device is at 
once recognized by the trade, a court will not déclare the patent void for 
want of invention simply because the resuit accomplished may be efCected 
by the modification of an old structure used for a différent purpose. 

2. Samb — Tool por Grinding Shob Hkels. 

The Buzzell patent. No. 317,622, for a tool for grinding and polishing 
the front of boot and shoe heels, diseloses patentable invention, and was 
not anticipated by the Kogers patent. No. 227,839, for scouring the soles 
of boots and shoes. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
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Oliy^j^ E> Mitchell) for appella^t- : • ■ • 

Charles Allen Taber, for appeilèei ' /' 

.Before GQLT and PUTNAM-, Circuit Judges, and WEBB, District 

COI^T, Circuit Judge. Thi^ ifJ4n!%peal from à decree of the cir- 
cuit court sustaining tlie validity of the complainant's patent, No. 
317,622, and holding thàt the défendant infringed the third daim 
thereoî.' The patent pelâtes "te», à" tool for grinding and polishing 
the front of bopt and shoe heélg,,, .I^efore tliis invention tlie work 
was done with sandpaper in theihand of the operator. Tools foi' 
abrading the sole of a shoe were old, but Buzzell was the flrst to de- 
vise a tpol adapted to reach and sc,our the concave front of the hee). 
The Buijizell tool bas ppoved to be iiseful, and the demand for it is 
extensive, We are noi; dealing in thiscase with an improvement in 
an old deiTÎçe for doing the same worli, but with a tppl which for the 
first time in;th.e shoeiarilj accomplished ,a certain resul,t, and wherc; tlic 
old devices /which had befîn in existeuice for some years did not, ap- 
parently, suggest tp thp isfeilled jiiechaniç the means by whicli tbii^ 
particula? thing could be dpne. AVherë. an i^ventor bas devised a 
machine or topl for doing worlf whipji previously had been doue oul.v 
by hand, and the utility qf the device ; is at once recognized by the 
trade, the court should h^sitate to déclare the patent vpM for want 
of invention simply because wbat viîas, done may be, effected by the 
modification of an old ^trupture useçi, for a différent purpose. ^ 

The Buzzell tool consists of an abrading disk with a cushioned 
peripheral face oblique to its axis, and with a circumferential guard 
to securÇ; the, abrading band 4n po^itjpnupon the peripheral face 
of the disk-.,.,, The third çlaim of the pat;ent is as foUows: 

"(S) An abrading disk formed with a Quabloned peripheral face oblique to 
its axis, aii4 with a circumferential guard, 1, adapted to sustain the abrading 
band, h, and sècuré it in position upon the disls, substantiaîly as specifled." 

The patentée in bis spécification says: 

"I am well aware that it is old, cotntnon, and well known to mount a 
disk of sandpaper upon the cushioned face or plane of a rotary disk, and I am 
also aware that it is equaUSrlwelI kilown to mount a: band of sandpaper upon 
the periphery of a rotary disk or roll; hence I claim neither broadly, or in 
the abàttfàct,-^iily invention consisting in Hie method and means of seeuring 
the disk of sandpaper in place upon the plane of the cushion, in a disk having 
a periplieral face oblique to its axis, and with a guard to prevent displace- 
pient of the band of sandpaper, and in the resulting comblnations." 

In the prioif art it wasold to mount a band of sandpaper upon the 
periphery o* a disk for the purpose of scouring the soles of boots and 
shoes, as shp'^n in the Messer patent of 1873. It was also old to 
so locate an abrading band in a déntàl polishing tool, as seen in the, 
I^ocke patent of ;1875. But neithei" of thèse tools ,was adapted to per- 
fonn the work of grinding and polishing the breast of a shoe heel. 

The ahtièipation chiefly reliéd upon' by the défendant is the Rogers 
tool, described in patent No. 227,839, dated Ma^ 18, 1880. The 
Rogers tool w'as designedf to reach, and sçour ail parts of the soles 
of boots and shoes, and particularly the hoilow of the shanks thereof, 
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as well as tlie junction of the sole and hëel." The prominent feature 
of that device is the elastic pad. The spécification says: 

"In my improved buffer an elastic pad Is composed of an elastic stufflng 
inclosed wlthln tlie pad coveriag, whleh latter is composed of two distinct 
parts, viz. a circular pièce of emery cloth or other or simllar abrasive material 
thàt Is united, preferably by sewlng it ail arbund. its periphery, to aa annular 
or ring-shaped pièce of leather, skin, or suitable ylelding material, by which 
arrangement a pocket is, as it were, formed for the réception of tlie elastic 
pad, at the sa me time as the inner edge of the annular ring part, above de- 
scrlbed, serves for thé purpose of securlng the pad covering and Its pad to the 
holder." 

The Kogers tool is not adapted to scour the breast of a shoe heel. 
The abrasive material is located on the front of the disk, and not on 
its peripheral face, as in the Buzzell tool. There is also an im- 
portant structural différence in the two déviées. The Buzzell disk 
is so shaped as to giVe a more solid support to the cushion on which 
the abrading band is mounted. On this point Charles F. Brown, de 
fendant's expert, says : 

"The plaintlfE [Buzzëlï] has glven the cushlon-supportlng disk a différent 
shape from that shown in the Rogers patent, by extending it outwardly so 
as to glve the cushion a bard center nearly to its outer end." 

It appears from some expérimenta by défendant'» witnesses that, 
by covering the peripheral face of the Eogers disk with sandpaper, 
you can abrade the front of a shoe heel. But we are not satisfled 
that the Eogers tool, with this addition, is a practical and commer- 
cial device for doing this work, by reason of its elastic pad feature 
and the form of the disk. The more carefully we examine the évi- 
dence on the changes and modifications which must be made in prior 
structures to produce the Bilzzell tool, the stronger grows the con- 
viction that the patent is not void for want of invention, and that 
the conception of this device involved something beyond what would 
suggest itself to the skilled mechanic. Ail the éléments which com- 
pose the combination described in the third claim of the patent are 
found in defendant's device, except the circumferential guard. As 
to the latter, we think the cup guard in defendant's tool is clearly 
the équivalent of the patented guard, and it f ollows that the défend- 
ant inf ringes the third claim of the patent. The decree of the cir- 
cuit court is aflQrmed, with costs. 
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MULLIN V. CHAMBERLAIN. 

(Circuit Court of Appeals, Sixth Circuit. October 3, 1899.) 

No. 652. 

Collision— Sailing Vessels Meeting — Ciiangb of Couese. 

TJnder the sailing rules governing the navigation of the lakes (28 Stat. 
645, rules 16, 20), which require a vessel running free to keep out of the 
way of a vessel closehauled, and the latter to keep her course and 
speed, the lufiing half a point by a vessel closehauled on approachlng 
one running free, and the subséquent falling off half a point, do not 
constltute a change of course, wltïiiii the rules, so as to render her in 
fault for a collision. 
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Appeal from the District Coui^,of tàe United States for tlie East- 
ern District of Michigan. 

CE. Kremer, for appellant. ; 

P. H. Oanflèld, for appellee. • 

Before TAFT and LUETON, €3ircuit Judges, and EICKS, District 
Judge. 

TAFT, Circuit Judge. This is an appeal from the decree of the 
district court of the United States for the Eastern district of Michi- 
gan in favor of the libelant in a collision case. The collision occur- 
red between the schooner Ckjl. Ellsworth and the schooner Emily B. 
Maxwell, ahout 4 o'clock in the moming of September 2, 1896, in the 
Straits of Mackinaw, about à or 5 miles to the eastward of A¥augo- 
shance light. It resulted in the sinking and total loss of the Ellsworth. 
The Ellsworth was a three-master fore and aft canal schooner, of 306 
tons register, and was proceeding light, without cargo, from Oharle- 
voix^ Miph., to Blind Eiver, Ontario. She was carryirig a mizzen, 
mainsail, foresail, staysail, and jib. She was sailing elosehauled on 
the wind, and was headed on a course of E. |^ S. The night was 
rainy and dark, and the wind blowing strongly about 20 miles an 
hour, eay S. S. E. She was making about 3 or 4 miles an hour. 
Under thèse conditions it appears that she would mûke about a point 
and à half leeway per mile. The Maxwell was a schooner of 340 
tons, loaded with a cargo of stone from Alabaster, Mich., to South 
Ohicago. i She had the wind free on her port side, and was sailing 
about 7 miles ah hour, fend making but little leeway. Both schoon- 
ers were carrying the proper signàllights. About 4 o'clock the look- 
out on the Ellsworth reported the red light of a vessel, which after- 
wards proved to be the Maxwell, ahead, but a little on the port bow. 
The captain came forward, looked at the light through the glass, and 
directed the man at the wheel "to keep her close up, or close at it," 
and directed rthe lookout tô exhibit a torch to the approaching vessel. 
The torch was lighted, and the helmsman luffed slightly, not to ex- 
ceed a half a point. Af ter the torch was burned out, the captain, 
through his glass, saw the green light of the Maxwell, a little on the 
starboard bow, and remarked to his helmsman, "He is ail right, he is 
going to the windward of us," and directed him "to keep a good full 
on her," so that she should be better under control. Accordingly 
the wheelsman let the vessel go off a little, not to exceed half a point. 
In a short time both the Maxwell's lights were seen off the Ellsworth's 
starboard bow. When the Ellsworth was within two or three 
lengths of the Maxwell, and the master of the Ellsworth coucluded 
that the collision was inévitable, he ordered the wheel to be put hard 
up, and let go her mizzen sheet. The vessel had but little time to 
swing, and before she had done so materially the collision occurred, 
and the Ellsworth sank. This is the case as the court below must 
hâve found it to be to sustain the decree. There is a variation in the 
allégation of the libel from the case as made from thé évidence by 
the libelant, in that the libel aUeges that af ter the red light was flrs't 
seen and reported, and the torch was burned, the Maxwell showed 
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both her lights, and then shut out the red light and showed only 
the green light. The évidence does not show that between the ex- 
hibiting of the red light and the exhibiting of the green light both 
lights on the Maxwell were observed by those on the Ellsworth. If 
it is true that first the red light was seen, and then the green light, 
It would seem to follow that at some time it would hâve been possi- 
ble for both lights to be seen on board the Ellsworth, so that the dis- 
crepancy between the évidence and the allégations would bave no im- 
portance in fixing the positions and courses of the approaching ves- 
sels. 

The case of the Maxwell, in the answer of her owner and by the évi- 
dence, is that while on the course of W. by S., with the wind fresh 
from about S., a red light was'seen a little on the Maxwell's port bow, 
that the Maxwell's course was then slightly changed under a port 
helm, and that thereafter the Ellsworth suddenly changed her course 
and showed both lights, when the order of "Hard up the helm," was 
given, and the Maxwell's mizzen sheet was let go, and the Maxwell, 
already swinging rapidly, fell oflf to the northward, until she was 
heading ]îf. W., and stiU swinging, when the Ellsworth, which had put 
her helm up, struck the Maxwell, stem on, on her port bow, near the 
cat head, breaking in her own bows so that she soon after went to 
the bottom. The Maxwell, after rescuing the crew of the Ellsworth, 
sailed back to Mackinaw. 

There is a dispute as to the direction of the wind. The évidence 
on board the Ellsworth is that she was sailing closehauled, and that 
the wind was S. S. E. The évidence for the Maxwell is that the wind 
was due S., or a little W. of S., that she was sailing closehauled, and 
that her sails were trimmed flat aft. The helmsman of the Ellsworth 
was subsequently hired for a voyage upon the Maxwell, and was called 
by the owner of the Maxwell. He testifles that he was steering by the 
compass, and not by the wind, but he also testifles that the vessel 
was closehauled. The leamed district judge who heard the witnesses 
necessarily found that the Ellsworth was sailing closehauled on the 
wind, and we agrée with him. We think the évidence that the vesse' 
was closehauled to be more worthy of credence than évidence as to 
the gênerai direction of the wind. As the Ellsworth was close- 
hauled, and the Maxwell was running free, the relative duties of the 
two vessels in passing each other are clearly established by the rules 
governing the navigation of the lakes. Rule 16 of the act of 1895 
(28 Stat. 645-648) provides that: 

"Wljen two sailing vessels are approaching one another, so as to Involve 
risk of collision, one of them shall keep out of the way of the other, as foUowS, 
namely: (a) A vessel which is running free shall keep out of the way of a 
vessel which is close-hauled." 

Rule 20: 

"tVhere by any of the rules herein prescribed one of two vessels shall keep 
out of the way, the other shall keep her course and speed." 

The sole question in the case is whether the Ellsworth changed her 
course, and thus violated the sixteerith and twentieth rules. It is 
contended on behalf of the appellant that the luflflng half a point and 
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ai!e,lM?§a?yilg pf . half ft point,, which themptain mi helinetaan of the 
EUswor^h Admit, were.such changée iB the course as to bring about 
ttieicoJJiçiOtn,<aE^d,,;finaUy, that the lagt maneuv^, by putting the helm 
hard uB,jitsellrcaased.the<?pllision. We concur with the court below 
in theiyiew^thftt.the chafl,geiinihe' ooijirse iRto the wjnd of half a point 
in a;TîfSW9Ï.©lj9sebauledj;and thç;bœaJp|i;g up a point in the 

opposite jdirection in order to ingjfcei the sail fuli,.;SO as better to con- 
trol , the, woyement of the vessel,i)ie .not a change: of course in the 
vesseVçlos^ha,nled on the wind. s'^Ch&iEllsworthJufied whepthe Max- 
well was showing her red light on the port bow of the Ellsworth. 
She flUedheiP sailç a littlp more and fell off half a point when she saw 
the; gr^m, light pf the Majxis^ell, and çpncluded,, as; she had the right 
to ço^cl^de, that the Maxwell: was going to the wjndward of her. 
The variation one waj pf half a, ppint, and itlje neutralizing of that 
variation by çhanging hailf;a.point in the other direction in a short 
time, hardly seem smfflcient to hâve caused the collision; and in any 
event it was not, within the authprities, a change of the course, in 
violat}on|pf the rule. It was heldiin the casp pf The Marmion, 1 
Asp.,,;4(13,,fthat:, . ,, > ... .,,;•;• -\.. 

"A çlogebauled; yessel !s justifledi in lufflhg so aS tobrijng ber, after she bas 
sighted anotjt^^r yessel, as close to, tbe Aylnd as she (îan get so, as to remain 
under comirianà; and sueh luffliig is liot a déviation frona lier course that will 
relieve tBe otbeT vessél, having the wlnd trée, from th'é duty of getting out of 
her way." 

In thè case pf The Aimo, 2 JVsp.i>(), the priyy council held that 
where a yessël was closiehauled, an^ iwas apprbâçjiing another vessel 
with the wînd jfree, thelufifîng pf not more than hàlf a point, and not 
enough tp'io^ç' her heàdway, was not i-egarded as à change of .êpurse 
in Violation ot's^ similar rule of navigation in force in English watei^. 
In the caée Of The Éarl T'^^myss, 6 Ai|!j^ 364, the [trinciple above stated 
wàs reCo'^ûized, but it was.lield th,a,t^t ,di(J not justify a vessel close- 
hauled in làffing as mpçhas 2^ points when àpproaçhingji vessel 
whose dùty 'i;i was to gPt iput of hêr Viay. And this last case ac- 
coi-ds with the case of The Èlizabéth ïones, 112 U. S. 514, 5 Sup. Ct. 
468. îiiàrs: i^ar. Coll. 

"A vesspl cjpsehauled does not, by lufflng a Httle, and so that she does not 
lose her heàdway, break the rule requlripg her to keep her course; nor, it is 
submltted, d'cies she Infringe article 22 by bpeaklng oiBE if the wind heads her." 

See, alsa. Spencer, Mar. Coll. 148, 154. 

In Mars. Mar. Coll. (3d Ed.) p. 414, itiis said further: 

"A ship saillng full and by and being ^epta good full would be closehauled, 
within article 14." 

We think, therefore, that, if the statements of the captain and oth- 
ers upon the Ellsworth are correct, there was no change of course, 
within the meaning of the rules, which would subject the Ellsworth 
to liability for the collision, «hless it was by her last maneuver, when 
her helm was put hard upJ It is true that the CoUnsel for the aippel- 
lant cJaims that the variation from the course must havebeen gréa ter 
than that stated, in order to bring about the collision and the situa- 
tion as described by those upon the Maxwell. The claim made on 
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"behalf of the Maxwell is that she kept off from tlie time that the 
EUswoi'th was siglited, and, therefore, that the EUsworth must hâve 
«hanged her course very considerably in order to show a green light 
after she was showing a red light. We feel obliged to say that 
the évidence from the deck of the Maxwell is by no means as satis- 
f ictory and as clear as that from the EUsworth. The précautions 
which were taken by the captain of the EUsworth, the showing of the 
torch, the examination of the light of the Maxwell, and its direc- 
tion by a night glass, show much watchfulness on the part of the 
master and others navigating the EUsworth, while no such care is 
shown on the part of the captain and the loolcout of the Maxwell. 
If we read between the lines of the évidence, the inference is not 
strained that the captain and the lookout had their attention divert- 
ed by the necessity of pumping, for the Maxwell was leaking some. 
The captain did not give to the helmsinan any particular direction 
tf keep off, until just before the collision, and such change of course 
as there was before this was made by the helinsman of his own 
volition and without orders. An admission by thehelmsman is sat- 
isfactorily proven, and not satisfactorily denied by him, that when 
lie first saw the red light of the EUsworth on his port bow he may 
hâve lufled some, perhaps three-quarters of a point. This luffing, 
with the tendency of the EUsworth, sailing light as she was, and on 
the wind, to drift a point and a half in a mile in the high wind, 
raight explain how the Maxwell opened her green light to the EUs- 
worth, and thus led the captain of the EUsworth to order his helms- 
man to give her a full on, and misled him into thinking that the Max- 
well was going to windward. At ail events, we are satisfied that the 
course of the EUsworth is truly described by those who were on her, 
and that she did not change it. As it was the duty of the Maxwell 
to keep out of her way, the collision must, therefore, hâve been the 
fault of the Maxwell, unless the final maneuver of the EUsworth, by 
which her helm was put hard to starboard and she swung ofiE the 
wind, was a fault which caused the collision. The court below found 
that this was in extremis, and we think it was. We crédit the 
statement of the Ellsworth's captain, that the Maxwell was but 100 
feet away, and that the collision was inévitable, when he gave the or- 
der. It'is not at ail clear that sufiieient time elapsed after the order 
before collision to make the vessel respond to the movement of the 
lielra. It is not clear, therefore, that the maneuver even contributed 
to the accident. The emergency was caused by the fault of the Max- 
well, which did not keep off enough, or did not go suiïiciently to the 
windward, either of which courses was open to her to keep out of the 
way of the EUsworth. The district judge heard the witnesses, and 
reached this conclusion. It is the duty of this court to accept his 
conclusion unless it is manifestly against the weight of the évidence. 
In tiie case before us, we should hâve reached the same conclusion 
on the record. The decree of the district court is affîrmed. 
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MEMOBANDUM DECISIONS. 



BATE KEFEIGBRATING CO. v. SULZBEEGER. (Circuit Court of Ap- 
peals, Second Circuit. October 11, 1897.) No. 82. Appeal frorn the Circuit 
Court of the United States for the Southern District of New Yorlî. Charles E. 
Mitchell, for appellant. HofiEman Miller, for appellee. No opinion. Jiidgment 
afiBrmed. 



BUTLER V. UNITED STATES. (Circuit Court of Appeals, Thlrd Circuit. 
March Term, 1899.) In Error to the District Court of the United States tor 
the Eastem District of Pennsylvania. Before ACHESON and DALLAS, Cir- 
cuit Judges, and BUFFINGTON, District Judge. 

PER CURIAM. For the reasons stated In tlie case of Wllklns v. U. S. 
(C. O. A.; Miarch Term, 1899) 96 Fed. 837, thls case is afBrmed. The record 
will bé remitted to the district court, wlth directions to enforce the sentence 
Imposed. 



CARTEB-CRUME CO. v. ASHLEY et al. (Circuit Court of Appeals, Sec- 
ond Circuit. Npvember 10, 1897.) No. 3. Appeal from the Circuit Court of 
the United States for the Northern District of New York. James A. Allen, 
for appellant. Charles H. Duell, for appellee. Dismissed on motion of ap- 
pellee, pursuant to the twenty-second raie. See 68 Fed. 378. 



In re CHU AH QUAN. (Circuit Court of Appeals, Second Circuit. Novem- 
ber 16, 1897.) Appeal from the Circuit Court of the United States for the 
Southern District of New York. William C. Beecher, for appellant. Wallace 
Macfarlane, U. S. Atty., for appellee. Dismissed for fallure to doeket, pursu- 
ant to the sixteenth rule. 



DBLAWARE, L. & W. R. CO. v. PROBASCO. (Circuit Court of Appeals, 
Second Orcuit. September 30, 1897.) In Error to the Circuit Court of the 
United States for the Northern District of New York. Rogers, Locke & Mill- 
burn, for plaintiff in error. Clark & Tuthill, for défendant in error. Dismissed 
for failure to doeket, pursuant to the sixteenth rule. 



DIME SAV. BANK DP DETROIT T. MANUPACTURERS' PAPEB CO. 
(Circuit Court of Appeals, Slxth Circuit. July 5, 1899.) In Error to the 
Circuit Court of the United States for the Eastern District of Mlehlgan. Ed- 
win P. Conely, for plaintiff in error. Léo. M. Butzel, for défendant in error. 
No opinion. Judgment afhrmed. 



DONALLAN v. TANNAGE PATENT CO. (Circuit Court of Appeals, First 
Circuit. November 2, 1899.) No. 296. Appeal from the Circuit Court of the 
United States for the District of Massachusetts. George L. Roberts and W. 
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Orison TJnderwood, for appellant. Frederick P. Fish and William K. Rlch- 
ardson, for appellee. Before WEBB, District Judge. Dismissed, without costs, 
per stipulation. See 93 Fed. 811. 



ELMIEA WATERWORKS CO. v. NEW YORK FILTER MFG. 00. (Cir- 
cuit Court of Appeals, Second Circuit. March 16, 1898.) No. 96. Appeal from 
the Circuit Court of the United States for the Northern District of New York. 
F. H. Betts and F. G. Finck, for appellant. John R. Bennett, for appellee. 
Dismissed on consent, pursuant to the twentieth rule. See 83 Fed. 1013. 



HART & HEGEMAN MFG. CO. v. ANOHOR ELECTRIC CO. et al. (Cir- 
cuit Court of Appeals, ITirst Circuit. October 4, 1899.) No. 238. Appeal from 
the Circuit Court of the United States for the District of Massachusetts. Henry 
B. Brownell, for appellant. Edward P. Payson, for appellees. Before COLT, 
Circuit Judge, and BROWN and LOWEUL, District Judges. Motion to reserve 
leave to court below to entertain motion by défendants to take further testi- 
mony denied. See 34 O. C. A. 606, 92 Fed. 657. 



LI FOON V. McCARTHY, United States Marshal. (Circuit Court of Ap- 
peals, Second Circuit. October 27, 1897.) Appeal from the Circuit Court of 
the United States for the Southern District of New York. Pétition for writs 
of habeas corpus and certiorari. William O. Beecher, for appellant. Wallace 
Macfariane, U. S. Atty., for appellee. Dismissed for failure to docket, pursuant 
to the sixteenth rule. See 80 Fed. 881. 



MT. MORRIS ELECTRIC LIGHT CO. v. BRUSH ELECTRIC 00. (Cir- 
cuit Court of Appeals, Second Circuit. December 1, 1S96.) No. 14. Appeal 
from the Circuit Court of the United States for the Southern District of New 
York. Forster, Hotaling & Klenke, for appellant. Cravath & Houston, for 
appellee. Dismissed on consent. 



PINE V. MAYOR, ETC., OF CITY OF NEW YORK. (Circuit Court of 
Appeals, Second Circuit. October 27, 1897.) No. 106. Appeal from the Cir- 
cuit Court of the United States for the Southern District of New York. Moran 
& Williams, for appellant. Francis M. Scott, Corp. Counsel, for appellee. No 
opinion. Judgment afQrmed. See 76 Fed. 418. 



PRESS PUB. 00. V. CROSSMAN. (Circuit Court of Appeals, Second Cir- 
cuit. December 16, 1897.) No. 49. In Error to the Circuit Court of the 
United States for the Southern District of New York. Bowers & Sands, for 
plaintiff in error. Howe & Hummel, for défendant in error. No opinion. 
Judgment reversed. 



REED MFG. 00. T. BROWN et al. (Circuit Court of Appeals, Second Cir- 
cuit. March 10, 1898.) No. 71. Appeal from the Circuit Court of the Uuited 
States for the Northern District of New York. Edward Wetmore, for appel- 
lant. P. H. Hamlin, for appellees. Dismissed on consent, pursuant to the 
twentieth rule. See 81 Fed. 48. 
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SOCIETE FABEI^tfBS DE PttODtfïTS CHIMIQTIES DE THANN ET DE 
MULHOUSE V. P^RENGH & AMERICAN TRADING CO. et ' al. (Circuit 
Court of Appeals, Second Circuit October 4, 1897.) Appeal from the Circuit 
Court of tlie United States for the Southern District of New Yorlî. Lee & Lee, 
for appellant. Stem & Kuslimore, for appellees. Dismissed on consent, pur- 
suant to the twentléth rule. See 82 Fed, 439. ■ 



SUPREME LODGH KNIGHt®' OP PYTHIAS V. ROBINSON. (Circuit- 
Court of Appeals, Second Circuit. Mareh 17, 1898.) In Error to the Circuit 
Court of the United States for the Southern District of New Yorlî. L. G. & 
W. A. Goodhart, for plaintifC in error. Hackett & Williams, for défendant In 
error. Dismlssed on consent, pursuaiit to the twentieth rule. ; 



THiBI) li^'AT. BANK OF BO^'tON V. MERCHANTS' NAT. BANK OF 
PROVIDENCE. (Circuit Court of Àptieals, First Circuit- October 10, 1899.) 
No. 286. In Error to the Circuit Court of the United States for the District 
of Massachusetts. Moorfield Storey and John L. Thorndike, for plaintiff in 
error. Louis D. Brandeis and Waltér F. Angell, for défendant in error. Before 
COLT, Circuit Judge, and WE^B, District Judge. No opinion. Judgnient 
afflrméd on agreèmènt. :, 



■UNITED STATES V. BARTBAM et al. (Circuit Court of Appeals, Second 
Circuit. Septëmber 16, 1897). Appèaî ttoiïi the. Circuit Opurt of the Uaited 
States for the Southern District of New York. Wallace Maefarlane, U. S. 
Atty. Arthur L. Sherer, Jr., for appellees. Dlsmissed on consent, pursuant 
to the twentieth rule. See 77 Fed. 604. 



UNITED STATES y> BAJITRAM.; (Circuit Court of Appeals, Seeond Glr- 
euit. Septëmber 14, 1897.) Appeal from the Circuit Court of the Unitçd 
States for the Southern District of New York. Wallace Maefarlane, U. S. 
Atty. Benjamin Barker, for appellee. Dlsmissed on consent, pursuant to the 
twentieth rule. See 77 Fed. 604. 



ÙNITSP STATES y. BARXRAM. (Circuit Court of Appeals, Second Cir- 
cuit. Septëmber 16, 1897.) Appeal from the Circuit Court of the United 
States for the Southern District of New York. Wallace Maefarlane, U. S. 
Atty. Benjamin Barker, for appellee. Dlsmissed on consent, pursuant to the 
twentieth rule. See 77 Fed. 604. 



UNITED STATES v. OHAMPIQN. (Circuit Court of Appeals, Serenth Cir- 
cuit. June 13, 1899.) No. 585. Appeal from the Circuit Court of the United 
States for the District of Illinois. S. H. Bethea, for the United States. Joseph 
B. David, for appellee. Dlsmissed. 



UNTTÈD STATES v. PASSAVANT et al. (Circuit Court of Appeals, Second 
Circuit. Fëbruary 16, 1898.) No. 40. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Wallace Maefarlane; 



MEMORANDOM DECISIONS. 1007 

tJ. S. Atty. Stanley, Clarke & Smith, for appellees. No opinion. Judpnent 
reversée!, pursuam to the décision of ttie questions certiûed to the suureme 
court. 169 U. a 16, 18 Sup. Ct 219. 



WEAVEK T. WILLIAMS et al. (Circuit Court of Appeals. Second Circuit 
May 6, 1897.) No. 130. Appeal from the District Court of tbe United States 
for tlie Southern District of New Yorlî. Shiland & Honeyman, for appellaat 
Convers & Klrlin, for appellees. No opinion. Judgment atUrined. 



McILWAINB et al. t. ELLINGTON et al (Circuit Court, W. D. North 
Carollna. August 4, 1899.) In Equity. 

SIMONTON, Circuit Judge. This case is simllar to that of Thèse Com- 
plainants v. Iseley (O. C; just decided) 96 Fed. 62. The ioan was for $1,000 
on 10 shares of stock seeured by a inortgage of iands in Greensboro, N. C. 
The subscriptlon in both cases was made in the same way, submitted through 
a local agent to the dlrectors of the cotnpany at Knoxville, Tenn. And ao, in 
like manner, the proposai for the Ioan, with the completed note and mortgage, 
was also presented and submitted for the considération, détermination, and 
acceptance of the directors at Knoxville; and after sueh considération they 
were accepted and approved, and the Ioan was made. Thls case raust be 
decided as the other bas been. The défendants will be charged with the prin- 
cipal sum loaned, with interest at 6 per cent, from date, and with ail sums 
pald for taxes and premiums of Insurance by the corporation or complainants, 
with interest from date of such payments, respectively. They will be ered- 
ited, on the principle of partial payments, with ail sums pald by way of stock 
subscriptlon, interest, and instaiiments of premium. Costa to be pald by 
défendants. 

£nd 09 Cases is Vou 96k 



